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TITLE 126
LEGISLATIVE RULE
WEST VIRGINIA BOARD OF EDUCATION
CHAPTER 18-20
POLICY 2419
SERIES 16

TITLE: REGULATIONS FOR THE EDUCATION OF EXCEPTIONAL STUDENTS

Section 1: General

1.1 Scope — This legislative rule established the specific requirements
for local school districts and other agencies to initiate and administer
educational programs for exceptional (handicapped and gifted) students.

1.2 2uthorlty - West Virginia Code 818-20-5.

1,32 Filing Date -

1.4 Effective Date -

1.5 Repeal of Former Rule — None. This editlon incorporates changes to
the rules which became effective on August 3, 159%90. Unless changed., the
1990 edition remains in effect.

Section 2: additional
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Copy of revisions to the regulations attached.

Coples may be obtained in the Office of the Secretary of State and in
the West Virginla Department of Education, Bureau of General, Special
and Professional Education, Office of Special Education.

2.2 summary of revisions to the regulations below.

SUMMARY OF REVISIONS TO THE REGULATIONS

Revisions to the regqulaticns include: the mandate to provide services to
all prescheel children with disabilities, iIinclusive of preschoel mild and
moderate handicapped chlldren, as of their third birthday:; clarifications
which more clearly define components of the evaluation report and that copies
be shared with parents and teachers; the additicn of a phrase regarding the
use of the due process hearing procedure which was inadvertently deleted when
previously printed; and a revision to the timeline for parties aggrieved by
the findings of a due process hearing decision to bring civil action in any
state court of competent Jjurisdiction within 120 days of the issuance of the
hearing officer’'s decision.
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APPENDIX B

POLICY 2419: REGULATIONS FOR THE
EDUCATION OF EXCEPTIONAL STUDENT |




REGULATIONS ¥FOR THE EDUCATICON OF EXCEPTIONAL STUDENTS

AUTHORITY, SCOPE, RIGHT TO A TREE APPROPRIATE PUBLIC EDUCATION,
GENERAL RESPONSIBILITIES

AUTHORITY

These regulations are issued and in force purszant &to Chapter 18,
Article 20, Section 5, of the West Virginiaz Code, entitled "Education of
Exceptional Children,” and "The Education for All Handicapped Children Act of
1975," Publie Law 94-142. Chapter 18, Article 20, charges the State Board of
TEduecaticn wit the responsibility for establishing regulations governing
programs and services for the education of exceptional students.

SCOPE -

These regulations apply ito prescheool, early childhood, middle childhoed,
adolescent and adult students whose educational programs of study reguire
special education and related services. These apply to sevesely handicapped
three through five year olds as of their third birth date and those whe are
hetween five ané 21 years of age prior to September 1 of such school year,
unless the s+tudent has met graduation requirements as specified by the
Tndividualized Education Program and within the State policy pertaining %o
graduation requirements. Special education programs shall continue to be
provided to those students who are at least 21 years of age and receiving
special education services prior to September 1, 1991, until the end of the
school year in -which they become 23 years of age. ZIa--~additiomrs--they--apply
to—the-—provision-—of-speeial-adueation—and-ceTaked-senyices—~-to-three-through
£ive-yesr—old~-mildly—and--medesakely-handieapped——children-to-the——exzkent-that
geegsama—aaé-sesvéees—aee—eééeeed—by—eeuaty—éeagés—eé—edue&%%eae

West Virginia's mandatocy special educatlion statute legislates a child
identification effort by county boards of education. Chapter 18, Article 20,
Section 2, of the West Virginia Code, states, "The board of education of each
county 1is empowered and 1is responsible for providing sultable educational
facilities, special equipment and such special services as may be necessary.
Special services include provisions and procedures for finding and enumerating

exceptional children of each type..." The mandated target group for the State
child find reguirements includes handicapped individuals between birth and 21
years of age, gifted studentis from first through eighth grades, and

exceptional gifted in grades S through 12.

The net impact of the federal and State legislative child mandates is to
require an aggressive search by the State and local education agencies for:

1. handicapped children, ages birth through four years;

Z. severely-handicepped-cehildren-ages-three-through-£ives—and handicapped
individuals ages £ive three to 21, gifted 1individuals from first
through eighth grades, and exceptional gifted in grades nine through
12, who are out of school and not receiving preschool, early
¢hildhood, middle childhood, adolescent, or adult educational
programs; and
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3. handicapoed children who are enrolled in preschool, early childhood,
middle c¢hildhood, adolescent, and adult educaticnal programs, gifted
students who are in grades onhe through elight, and exceptional gifted
students in grades nine through 12, but who are receiving programs and
services inappropriate to meet their neads.

BIGHT TC A FREE APPROPRIATE PUELLIC EDUCATION

Special education and related services shall be made available to all
se¥ezely-hondicepped——ahildren-ages——Lhree~thvouga-five handicapped individuals
who are between £ive three and 21 years of age, all gifted students in grades
one through eight, and all exceptional gifted students in grades nine through

12. Chapter 18, Article 20, the state's mandatory special education statute,
the The Education of the Haandicapped Act are reaffirmations that education is
a rignht and not a privilege extended to all exceptional indiwviduals. The

intent of the mandates 1¢ to assure that all sevezel¥--handicapped——-ehildoens
ages-three-through-£ivesy handicapped individuals between the ages of £ive three
and 21, all gified students in grades one through eight, and all exceptional
gifted students 1in grades nine through 12 have available to them a free
appropriate public education wWwhich 4includes special education and related
services t¢ meet their unique educational needs. This applies to all publice
agencies <{health and human resources and ccrrections) that provide speecizal
education and reldted services to excepticnal students.

GENERAL RESPONSIBILITIES

Responsibilities of Local Educational Agencies. Each loeczal educational
agency has the responsibility for establishing and maintaining the special
education programs and related services needed to provide free appropriate
public education for eligible exceptional students.

Special educafion programs and services can be provided by any one or more
of the following: a single local educational agency; two or more local
educational agencies cooperatively; a regional educational service agency
(RESA); or contraci(s} for services f{rom other public or priwvate agencies or
individuals. -

It is the respeonsibility of the local educational agency to:

-

astablish written policy and procedures to implement these
regulations and to oprovide free public education for eligible
exceptional students;

2. provide qualified staff who are appropriately trained and adequate in
number to implement these regulations;

3. conduect referral, evaluaticn and placement activities within the
timelines specified in these regulations;

4. provide the special eguipment, materials and supplies required to
implement these regulations and provide Lfhe services specified in
students' Individualized Education Programs;

5. «conduct T hearing aid monitoring in accordance with established
procedures to assure that hearing aids worn by students in schools
are functioning properly.
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4) relevant: information. such as developmental/social history,
frem other sources that nas been considered in formulating the
evaluater's recommendaticns; and

5) recommendations of the specific programmatic and supportive
servicaes to—-—mest-fhe——sdusarionali~-masda-of-—-the——=2tydent that
address, when appropriate, academic/educational performanceas,
basic communication skillls, career—-vocaticnal devalopment.
social interaction and emoticnal development to meet the
educational needs of the student.

When a student 1is suspected of beilng learning disabled, the
multidisciplinary evaluation team must also complete a team report
that includes:

1) whether the student has a specific learning disability:
2) the basils for making the determination;

3) the relevant behavior noted during the <¢lassroom observation
of the student;

4} the relatiocnship ©f that behavicr to the student's academic
functioning;

5) the educationally relevant medical findings, if any;

6) whether there is a severe discrepancy between achlevement and
ability which is not correc¢table witheout specilal education and
related services;

7) determination concerning the effects of environmental or
cultural difference or economic disadvantage: and

8) written certification by each team member as to whether the
report reflects her or his conclusicns. 1IE the report does
not reflect her or his ceonclusions, the team member must
submit a sSeparate statement presenting those conclusions.

Written reports of educaticnally relevant health findings, if any.
may include, but will not be ilimited to:

1) health history:
2) evaluation of current health status:

3) additional information from family physiclan or health care
source, 1f indicated:

4) identification of health problems that require:
® school nurse services,
® speclal training of school personnel,
® changes in school environment,
¢ added safety measures,




2. A

consider all multidisclplinary evaluation reports. independent
evaluations. and other relevant information;

determine, Ffor an initial evaluation, 1if the student meets the
criteria for one {1) or more areas of exceptionality, as specified
in Sectien 2.0

determine 1E the student needs or <continues &to need special
educaticon and related services, 1.e., whether the student's
handicapping ceondition adversely affects educational performance
to the extent that specially designed instruction is needed;

_recommend to th IEFP Committee the lavels of achievement and

performance the eligible student should meet before being removed
Erom special education:

refer the student for further evaluation if necessary to determine
exceptionallty or eligiblity;

refer "a student initially determined eligible to the IEP Committee
and provide written information, dnciuding a2 copv  of each
evaluator's complete written report, concerning the student's
evaludtion and special education and related services needs;

provide reevaluation results, Including a coov of each evaluator's
complete wrikten report, to the student's IEP Committee for raview;

refer an ineligible student to ithe School-Based Assistance Team
and provide information concerning the evaluation and the
student's educational needs; and

inform parents of the determination that a student is ineligible
for special educarion and related sarvices and of their right to
request an explanation concsrning the evaluation and/or the
student's ineligibility.

local educaticnal agency may combine the Eligibility Committes

meeting and the Individualized Education Program Committee meeting
provided all required personnel are in attendance and all reguired
actions are cempleted and documented.

C. Assurances

1. Ewvaluation

a.

Implement the following procedures to protect each student in the
selection, administracion and interpracation of evaluation
procadures and instruments:

1} Select and administer testing and evaluation materials and
procedures so as not to  be racially or culturally
discriminatory.

2) Administer evaluatlons in the student's native language or
other mode o0f communication unless it clearly 1s neot feasible
to do so,




11, other individuals, at the discretion of the parent(s) or agency.
C. IEP Committee Responsibliities
During the IEP Ccommittee Meeting, the committee shall:
1. utilize the written informaticn, including each evaluatcr's complete
written report, provided by the Eligibility Committee concerning the

student’'s special educatlon and related service needs in developing
the student's I1EP.

2. develop an TIEP for each student which inciludes all components as
specified in Section 1.3.E.

3. document 2all other appropriate information as specified in Section
1.3.F. _

4. infForm parents of all placement options prior to the determination of
placement.

5. determine_ the levels of achlevement and performance the student must
meet Defofe beiny removed from special education.

6. wutilize the written IEP as the basls Efor determining appropriate
placement.

7. determine an appropriate placement Iin consideration of the least
restrictive requirements as specified in Section 1.3.G.

8. document the student's placement as specified in Section 1.3.H.

9. obtain signatures and pesitions cf IEP Committee members and their
agreement or disagreement with the IEP.

10. obtain parental consent for initial placement or change of placement;
and _

11. document the date of the meeting.

D. A local educaticnal agency may combine the Eligibility Commitiee meeting
and the IEP Committee meeting provided all required personnel are in
attendance and all required actions are completed and documented.

E. IEP Content
The IEP shall include:
1. a statement of the student’'s present levels of educational performance;

2. a statement of annual geoals, including short-term instructicnal
objectives;

3. a statement of the specific special education and related services to
be provided, including extended year programming and adaptive physical
education when approprilate, to the student., and the extent to which
the student will be able toc participate in regular educational
Drograns;
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the projected dates feor the initlation of services and the anticipated
duration of the services; and

appropriate objective criteria and evaluation procedures and schedules
for determining., on at l=2ast an annual basis, whether the short tarm
instructicnal objectives are being achieved.

F. Other IEP Ccmmittee Documentation

10.

IEP Committee shall document the following information, i1f appropriate:

specialized equipment to be used:;

health concerns and relevant interventicn strategles;

an adolescent plan:

acceleration and the =affects of acgeleration on the student's
graduation;

the Justificarion for extended transportation time as specified in
Section 1.8:

any reduction in the length of instructional day as specified in
Section 1.3.3;

a description o©f modifications, i.e. supplemental aids and/or
services, fto the regqular educatlon program necessary to ansure the
student’s participation in that program:

reasons why the student's needs cannet be met in the regular educaticn
program, if placement warrants removal;

whether or not the student shall participate in Statre-County Testing
Program and other state reguired resting programs; and

placement in a private scheol or facility as required by Section 1.3.I.

G. Least Restrictive Environment Requirements

1.

The IEP Committee shall determine an appropriate placement 1in
consideration of the following least restrictive requirements:

a. To the maximum extent appropriate, exceptional students, including
students in public or private institutions or other care
facilities, are educated with other students and students who are
not identified as excepticnal.

b. GSeparate classes, speclal schools or other remcval of excepticnal
students Erom the regular educational environment occur only when
the nature or severlty of the exceptionality 1is such that
education in regular classes with the use ©f supplementary aids
and services cannct be achievad satisfactorily.

c. Eligible students have a right to be educated in the regqular
setting to the greatest extent possible with nonexceptional peers.

d. Unless an eligible student's IEP requires some other arrangements.,
the student 1s educated 1in the school which he or she would
otherwise attend. 1In the event the student cannot be aducated in
the home school, he/she must be provided an educational program as
clese to home as possible,

e. Educaticnal programming is basad on the student's IEP and reviewed
at least annually.




2.10 PRESCHOQL HANDEICAPRESD

NOEE+———Shapter--38 - -Anbicle - 20 7——0f~-the —Wost - Vissinie --Coader~-entibied
“Eduycaktion- of- Sxcepiional- Shildren 't -provides ~permissive -legislation-for--the
peovision—of- 59ettal ~edueation —and-celated~--serrices~bo ~handicapped ~childran
ageg- thoee- -theosugh —fiye- -~ Fhe—-purposae-Lfor-+the--itnelusior—af-Lhe--Rroschosl
Eandicapped- reguiafions- do- -0k o -vegquire ~dhe-poovision o5 —speeta-~2dueatiea
and- pelated -semviees —to--the—-preseheol—handiecopped--vepulation——bub- 45— -%o
provide~ miwimai- -Feguivements ~Eer —-£hese —county-boszds - of-cducation-—wlectiang
tg- provide- ceurices -8 —ihis—population.---Rotiecies—aad-procedures-—eontained
within——this—— decument-~ shal-l-- -bo-— Foliowed - —in. - peovidias - ~sopviees - —to--ths
pregehool-handieapped-population~

A. PROGRAM DEFINITION

1.

Definition of Population to be Sarvad

Eligible #Ppreschool handieapped children are +those children sages
three through f{ive as-~-of--September--%--0f-—eseh--58hoel--year who
evidence a signifiecsnt developmental delay in eme two (2) or
more of “the follewing areas: cognition, fine ard-er motor. gross
mektecr, Feeepiive—- and—es-- expressive—-languege, communication, -and
social-eivtional-affective er—--behawvwieral develeopmeni, self-help or
who have ocne or morza of the following diasnosed handicapping
cenditions: behavior disorders; blind and partially sighted;
communication disorders; deaf-blind; deaf and hard of hearing:
mentally impairvred; octher health impaired including autism; or,
phvsically handicapped.

In accordance With Section 815 of Public Law 95-457, specizl education
and rvelated services for <the eligible preschocl c¢child shall be
provided_as of the child's third birthday.

Program of Study

a. The major goal £or--ifhe -presciicol -handicapoed -child-As-tho-same
a5- -for- -his—her - por-haendicapped --peers: of a preschool praogram
is to promote the acguisition of skills in all developmental areas
ip—-a-— -manner-- which - -premotes—-independence-~and—-readingess--for

academie--learpiag- for sach eligible @preschool child. The
develapmental-—-4rgag---ipeldudes——~ Hud——— oo~ ———L Rl EedG—— o
eommunication—language;-—-~eegaition;—— - motor——-skills~—~-selfi-hels
skiilg; - - SORGOUY-~ —-FWEPLRESS— ~aRd - —Soedial—amotional- —groowhh . To

achieve this goal, the presehesl- handicapped -eueriewlum -shoudd
provide- for--a program of _study -instruekien shall incorporate
provide- for--a curriculum and instructicn which emphasizes skill
development in an integrated manner. sathes-— Lhan-- -5kl
deveropment-tn—isolation~

b. A The ecomprehensive-~developmental program of study Efer he

eligible preschool handicapped childesemn shall be defined by

the Individualized Education FProgram (TEP). In developing the
IEP, the TEP Committee (IEPC)} shall address ineerpomakte—-the
reeessary——- pelabed —~ —seEvicesr—= - 6w g=g—~ ——ComBURtoaton - ——3kild

developmeniy--ineluding-—-but——nAeot~-limited--to--speceh-language
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pathology~--pharsieet-~therapyr~-oecupationel--thevapyr--psyeholegy~
stpdent- suDpoTi ~-senviees s - franspertatien; ——extended -schosk—years
snd— social -serr¥iees~ ——-These——services —-may~~be-—-provided--throush
interageney--- ¢oldeborerion-———- wonbraetswagreoments r—— —consuliant
serviees-and-9z-dicect-empleyrent-of-persennei- the following:

1) skill develocment in eross motor, fine motor, cognition,

communication, social-emotional-affective develooment,
self-help skills, and anv and all other identified areas of
need,

2) systematic involvement of the child's family din an active
partnership  whiech enhances Lhe cpnild's development and
promotes familv empowerment, and

3) ithe necessary related services includine, but not limited to
speech-language therapy, physical therapy, geccupational
therapy, bsycheoleorgy., student supvori services, transvortation,
extended school vear services, social services, and school
health services,

g= The--Indiviauelized--Eddection--Prograr——~saali-foecus—on-prepacing-a
ehild— for--he - mamimie--possiblae—-paetieipebion--fa—~a--Tegulas
education-~~528Ling-~—-When——-a—-chiid—-reaches—-—-gezhoeol--age——ELSA-%r 5
apprepriate—- placemant - Silh~ —2oEoespord— —£5— -the- - conilanum- —of
seeyiges-outlined-in-this-docurent~

d~ A-ecompreheasive-program——for—the-preseheel--handicapped-ehild-shall
systemasiesiiy- dnvolve- ~families —4a—-—a--manRe - -wWiH-ch--prometes——ai
setive—partnesship-

Eligibility Criteria

Documentation that the child meeis-the-follewing—apitenia:

a. 1is fulctioning at, or lower than, 75% bu&~greater--than -50% of
the normal rate of develooment in eme iwo (2) or more of the
following areas: cognition, fine amd-er motor, gross motor,
communication Fecephkive—————gRE—OT————— eXPERSSiFe————— tanguazes
socigl-emoticonal-affective development, gelf-help skills; or

b. meets eligibility criteria delineated in program regulations for
hearins—- impaised, ——H-s5uelly - -impatred ~— phypstealy—-handicappedy
communteakton~— dHisorders,—— -witdly - -mentalliy~ —dopaireds - --beharion
diserders—— 00-— —aukisny » —-DRysi-ealdy —-handicapped s ~~ 88 —wbsually
impaizged behavior disorders: blind and partially sighted,
communication disorders: deaf-blind; deaf and hard of hearing;
mentally impaired; other heslth impaired including autism: or,
physiecally handicapped angd--—that~—-the—~-identified---handiaap
interferes-with-normal-developmenk.

For- £hese- presohool- randicapped —ehildeer -Whe ~are-funetdoning-—at,
se- lower- -than -56% - of - -the--metmel-rafe--of-developmenb~--zefer-55
program-regiiakbions-I-10-1-Fresehoal-Sevarely-Hendicapped-

- 14 -




.----------------II-IIIIIlIIIIIIIlIIIIIIIIIIIIIIIIIII.......

B. PROGRAM DELIVERY
1. Placefient

L.ocal educational agenclies eheesimg——%9 shall serve eligible
preschool handieapped children shalli--- make by making
available a &he continuum of vplacement options and offering
systematic family invelvemeni and training. Services may be
provided fhrough interagency <ollaboration, ccentracts-agroeements,
regional educational service agencies, consultation and-or direct
employment of personnel. Eligible- children —shels -be -sServed--i=n
the- leash -pesteitetive —eavirenment — -threoush--gne-—0o- -more —-of—£he
placesient—~ optioms— —gpeeifiad - ~da- —geotion --+-3 —~Individualized
Edueation— Roograle —REOEeSS . The coantinuum cf placement ovtions
shall include:

a. Family Consultation - Services provided %o the child and
family in the home, school and-or other community based
location as determined by the IEPC and documented in  the
child's IEP.

b. <Center-Based

L

~

Regular Educatfion: Full Time (REFT) - Regular instruction
with medification is delivered in copmunitv based programs
such as Head Start, nursery scheools or day care centers to
the extent available and-or in regular education programs
such as kindergarten. The implementation of modifications
to the community based and-or regular education program
requires consultative services bv +the special educatiocon
personnel responsible for the implementation of the
ehild's TIEP, Consuliation shall occur amoneg all personnel
inveilved in the implementation of the child's IEP and the

family.

[

2) Regular Educaticn: Part Time (REPT) - Regular instruction
with supplemental special education services 1s delivered
in commnunity based programs such as Head Start, nursery
schools or dav carve centers t£o the extent available and-or
in regular education programs such as kindergarten. The
implementaticn of supplemental special education services
requires instruction in specific skill development by the
special education personnel responsible for the
implementation cf the child's TIEP. Consultation shall
occur among all personnel involved in fthe implementation
of the child's TEFP and the family.

3) Special education Program: Separate Class {(5¢Y -
Developmental, content, supplemental instruction in
specific skill develorment and-or  instruction in 3,
gpecialized curriculum, and related services are provided
in a separate class. Coensultation shall occur among all
persennel involved in the implementation of +he child's
IEP and the family.
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Ccombination Center-Rased-Family Consultation - Special
education and velated services are delivered in the sevarate
class a5 specified in B.1.b.3 above and includes a Family
Consultation component as svecified in B.l.3a. above.

o

2. Time Allocations

Programs Special education and related services for eligible
preschool handieapped children shall be provided on a rvegular
basis as follows:

a. Heme-Based Family Consultaticn ¥Pregzams - 2 miaimum of
sne  hours--ofe-~-day per weekx which -itneluding includes
direct instruction & with the sssdest c¢hild and family
and-or consultative services &6 with the family.

b. Canter-Based Programs (REFT, REPT, Separate Class) - a minimum
of £ifteen-£%5+ ten (10) hours per week as follows:

1} Regular Education: Full Time - Regular instruction in
commnunity based and-or regular education programi{s) occurs
with consualtation—implementation of modifications to the
regular program provided by special educatlon persounnel in
accordance with the child's IEP,.

2) Repular Education Par:t Time — Resular dinstruction in
community based and-or regular education program{s) oceccurs
for 40% or more of the child's total instructiconal time
with supplemental services wprovided by special educztion
personnel in accordance with the child's IEP.

3) Special Education Program: Separzte Class: Special
education and related services are provided by gpecial
education personnel in accordance with the child's IEP for
60% or more of the child’s total instruetional time.

¢. Combination Center-Based-Familyv Consultation Program -

a minimum of &welwe-43323 ften (10) hours per wesk senarate
class instruction with time allocations for familv
consulbation services as determined by tha IEPC.

home-based-——instruetion—consultaktive———servicas——-with—~-%the
family———a-minimum-of-the-L{it-houp-per-waek.

3. Caseload

a. Family Consultation -

Assign no more than 15 children.

d

Center-Based Programs
1~) Regular Education Pregrams Full-time —

Assign no more than %5 20 children.
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2<) Regular Education Feegrams+ Part-time -
Assign mno more than 15 children with-a-fall-time-aids.

3=) Special Educaticn Program: Separate Class = <-Speeial
Sehools—or-Residential~Faerliky

Assiga no more than six (6) elizible children per session
with an $fuli-itime alde for a maximum caseload of fwelve
(123 .

Assiegn no more than eight (8) elizible children per
session with a full-fime two (2} asides for a maximum
casaload of sizxteen (16}.

Home-Based-Proagram
Assizn-ne-more-than-i5-chitdren~

Combination Center-Based-Family Consultaticn Program

Assign no more than 35 six (6) children per session with an
aide for a2 maximum caseload of twelve {(12). In-a-ecombination
program-that-ineludes—-seperaie-elass——-componentsy—the--Raximun
aaseload-shell-—not-exesced——-eighi—{E8y—eligible~-children-with-a
£ull-time-aide-fer—cach-separate—elass—component-

Assizn mo more than eight (8) children per session with two
(2) aides for a maximum caseload of sixteen (163.
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cC.

Prior notice; parent <onsent.

1.

written notlce must be given to the perents of an excepticnal student
within a reasonable time before the public agency:

a. proposes to Iinitiate or change the identification, evaluation or
educational placement of the student or the provision of a fres
appropriate public education te the student; or

b. refuses t¢o initiate ¢r change the identification, evaluaticn or
educaticnal placement of the student or the provision of a free
aporopriate public education to the student.

Parental consent must be cbtained befere;
a. conducting a preplacement avaluation; and

b. initlal placement or change of placement of an exceptional student
in a program providing special education and related services.

Except fof preplacement evaluation and initial placement, consent
shall not be required as a condition of any benefit to the parent or
student. ’

If a parent revokes consent Efor 1initial evaluation, prior %o the
completicn ©f the evaluation, the public agency shall confer with the
parent to disguss the reasons for revocation, and;

a. if the public agency agrees with the parent, the proposal to
evalugte shall be withdrawn:; or

h., 1f the public agency disagrees with the parent, ‘i1t shall use the
impartial due process hearing procedures to determine if the
student may be evaluated without parsntal consent.

If a parent refuses consent for initial placement, revokes consant For
placement, or refuses consent for <change of placement, the
Individualized Educational Program Committee shall consider the
reasons for refusal and reexamine the placement, and:

a. 1if an agreement is reached, the Individualized Educational Program
Committee shall document the decision in acceordance with Section
1.3.; or

b. 1if an agreement is not reached, the public agency shall use the
impartial due precess hearing procadures to determine 1f initial
placement, continued placement or changs of placement may ogcur
without parental consent.

The public agency shall wuse the impartial due process hearing
procaduraes t¢ determine if the student mav be assessed or initially
provided _special education and related services without parental

ceasent._ If the hearing o¢fficer upholds the agency. the agency may

evaluate, initially provide special education and related services or
change the student's placement without parental consent, subject to




appropriately serve the individual's educational needs, and as to the
adequacy and appropriateness of any test or evaluation procedure, will
be upon the school personnel recommending the matter in contention.

2. at all stéges of due process procedures, Interpreters for the deaf or
interpreters fiygent in the primary language oof the home shall be
provided as needed at public expense.

3. Any party to a hearing has the right to:

a. be accompanied and advised by counsel and by individuals with
special knowledge or training with respect %o the problems of
excepticnal students;

b. present evidence and confrent, cross—examine and compel the
attendance of witnesses;

c., pronibit the introducticn of any evidence at the hearing that has
nct been discleosed to that party at least five days before the
hearing:

d. obtain a written ¢r electronic verbatim record cf the hearing: and

@. obtain written findings ©f fact and decisions.

4. Parents invelved in hearings must be given the right to:
a.. have the student who 1s the subject of the hearing present; and
b. open the hearing to the public.

Due process hearing decision; appeal.

2 decision made in & hearing 1s final, unless a party tc the hearing
appeals the decislon through civil agtion.

Civil acticn.

Any party aggrieved by the findings and decision made in a hearing has the

right to bring a civil action in any state court of competent jurisdiction

within feur-{4y--monthe 120 days of the date of the issuance of the hearing

officer's wriltten decision or in a district court of the United States.

Timelines and <onvenlence of hearings.

1. The West Virginia Department of Education shall assure that not later
than 45 days after the department receives a written reaquest for a due
process hearing:

a. a final decision is reached in the hearing; and

b. a copy of the decision i1s mailed to each of the parties.




