s¥E.  WEST VIRGINIA SECRETARY OF STATE eFILED

MAC WARNER 12/30/2022 10:43:56 AM

| Office of West Virginia
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NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE AND FILING WITH THE LEGISLATIVE RULE-
MAKING REVIEW COMMITTEE

AGENCY: Tax TITLE-SERIES: 110-49

RULE TYPE: Legisiative Amendment to Existing Rule:  NO Repeal of existing rule:  NO

RULE NAME: 110-49 Administration of Tax on Purchases of Wine and Liguor

PRIMARY CONTACT

NAME: Mark S Morton

ADDRESS: PO Box 1005
Charieston, WV 25324

EMAIL; taxlegal@wv.gov

PHONE NUMBER: 304-558-5330

CITE STATUTORY AUTHORITY:  W. Va. Code §§60-3-9d(a)(3) and 60-3A-21

EXPLANATION OF THE STATUTORY AUTHORITY FOR THE LEGISLATIVE RULE, INCLUDING A DETAILED SUMMARY OF
THE EFFECT OF EACH PROVISION OF THE LEGISLATIVE RULE WITH CITATION TO THE SPECIFIC STATUTORY
PROVISION WHICH EMPOWERS THE AGENCY TO ENACT SUCH RULE PROVISION:

Language in SB 275 of the 2018 Regular Legislative Session specifically mandated that the Tax Commissioner
propose rules for promuigation to provide for the collection of the tax on intoxicating liquors. See W. Va. Code §60
-3-9d(a}3) and §60-3A-21 (c). All provisions of the proposed legisiative rule are in furtherance of this mandate.

IS THIS FILING SOLELY FOR THE SUNSET PROVISION REQUIREMENTS IN W. VA. CODE §29A-3-19(e)? Yes

IF YES, DO YOU CERTIFY THAT THE ONLY CHANGES TO THE RULE ARE THE FILING DATE, EFFECTIVE DATE AND AN
EXTENSION OF THE SUNSET DATE? Yes

DATE eFiled FOR NOTICE OF HEARING OR PUBLIC COMMENT PERIOD:
DATE OF PUBLIC HEARING(S) OR PUBLIC COMMENT PERIOD ENDED:

COMMENTS RECEIVED: No

(IF YES, PLEASE UPLOAD IN THE COMMENTS RECEIVED FIELD COMMENTS RECEIVED AND RESPONSES TO
COMMENTS)

PUBLIC HEARING: No



(IF YES, PLEASE UPLOAD IN THE PUBLIC HEARING FIELD PERSONS WHO APPEARED AT THE HEARING(S) AND
TRANSCRIPTS)

RELEVANT FEDERAL STATUTES OR REGULATIONS: No

WHAT OTHER NOTICE, INCLUDING ADVERTISING, DID YOU GIVE OF THE HEARING?

N/A

SUMMARY OF THE CONTENT OF THE LEGISLATIVE RULE, AND A DETAILED DESCRIPTION OF THE RULE’S PURPOSE
AND ALL PROPOSED CHANGES TO THE RULE:

This legislative rule clarifies implementation of collection procedures for the tax on purchases of intoxicating
liquor and wine Inside and outside municipal poundarnes under WV Code §60-3-9d. The rule defines terms,

identifies the tax base and who must pay the tax, and addresses the logistics of collection, remittance and
distribution of the tax.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE THE RULE:

According to W. Va. Code §29A-3-19(e), an agencyhas 60 days from receipt of notice to file the rule with the
Secretary of State and the Legislative Rule-Making ReviewCommittee (LRMRC) if affirmatively seeking
renewal.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPQOSED
LEGISLATIVE RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

The proposed legisiative rule changes the administration of wine and liquor purchases within and
ocutside municipal borders in response to the bill that removed the one-mile radius around municipal
borders that would allocate local taxes resuiting from those sales to the municipality.

B. ECONOMIC IMPACT ON SPECIAL REVENUE ACCOUNTS:

There should be no increase in costs or impact on revenues related {o these rule changes.

C. ECONOMIC IMPACT OF THE LEGISLATIVE RULE ON THE STATE OR 75 RESIDENTS:

There should be no increase in costs or impact on revenues related to these rule changes.



D. FISCALNOTE DETAIL:

Effect of Proposal Fiscal Year
2022 2023 Fiscal Year {Upon
Increase/Decrease [Increase/Decrease Full
(use "-") {use "-") Implementation)
1. Estimated Total Cost | O 0 0
Personal Services 0 0 0
Current Expenses 0 0 0
Repairs and Alterations | C 0 0
Assets 0 0 0
Other 0 0 0
2. Estimated Total 0 0 0

Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

The proposed rule would not affect revenues since it only alters the recipient of local wine and liquor
sales tax distributions resulting from sales occurring within one mile of a municipal border.

BY CHOOSING "YES’, | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.




Yes
Anoop Bhasin -- By my signature, | certify that | am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 110
LEGISLATIVE RULE
STATE TAX DEPARTMENT

SERIES 49
ADMINISTRATION OF TAX ON PURCHASES OF WINE AND LIQUOR
INSIDE AND QUTSIDE OF MUNICIPALITIES

§110-49-1. General.

1.1. Scope. — This legislative rule clarifies implementation of collection procedures for the tax on
purchases of intoxicating liguor and wine inside and outside corporate limits of municipalities under
W. Va. Code §60-3-9d.

1.2. Authority. -- W. Va. Code §§60-3-9d(a)(3) and 60-3A-21.
1.3. Filing Date. -- Apr9-2019.

1.4. Effective Date. -- May922010.

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect upon May9-
2024August 1, 2029.

§110-49-2. Definitions.

2.1. “Beer” means any beverage obtained by the fermentation of barley, malt, hops or any other similar
product or substitute, and containing more alcohol than that of nonintoxicating beer.

2.2. “Distiller” or “distillery” means an establishment where intoxicating liquor, but not beer or wine, is
manufactured or in any way prepared. The definition of distiller and distillery includes mini-distilleries as
defined in W. Va. Code §60-1-5b.

2.3. “Distributor” means any person who makes purchases from a supplier to sell or distribute wine to
retailers, grocery stores, private wine bed and breakfasts, private wine restaurants, private wine spas, private
clubs or wine specialty shops and that sells or distributes nonfortified dessert wine, port, sherry and Madeira
wines to wine specialty shops, private wine restaurants, private clubs or retailers under authority of W. Va.
Code §60-8-1, et seq. and maintains a warehouse in this state for the distribution of wine. For the sole purpose
of defining a distributor in this Rule, the term "person” means and includes an individual, firm, ftrust,
partnership, limited partnership, limited liability company, association or corporation. Any trust licensed as a
distributor or any trust that is an owner of a distributor licensee, and the trustee or other persons in active
control of the activities of the trust relating to the distributor license, is liable for acts of the trust or its
beneficiaries relating to the distributor license that are unlawful acts or violations of this article,
notwithstanding the liability of trustees in W. Va. Code §44-10-1, et seq.

2.4. “Intoxicating liguor” means any alcoholic beverage obtained by distillation and mixed with potable
water and other substances in solution and includes, but is not limited to, beer, brandy, rum, whiskey, cordials
and gin, but does not include nonintoxicating beer or wine.
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2.5. “Municipality” is a word of art and shall mean and include any Class |, Class Il and Class |1l city and
any Class IV town or village, heretofore or hereafter incorporated as a municipal corporation under the laws
of this State.

2.6. “Person” means an individual, partnership, corporation, or any business organization or form of
business enterprise approved by the Commissioner of the Alcohol Beverage Control Administration, provided,
that this provision shall not prevent imposition of liability on any person or entity that is liable for tax or that

has accrued any liability for the tax.

2.7. "Wine” means any alcoholic beverage obtained by the fermentation of the natural content of fruits,
or other agricultural products, containing sugar.

2.8. “Winery” means an establishment where wine is manufactured or in any way prepared. The
definition of winery includes farm wineries as defined in W. Va. Code §60-1-5a.

2.9. “Tax Commissioner” or “commissioner” means the Tax Commissioner of the State of West Virginia
or his or her delegate.

§110-49-3. Tax Base.

3.1. The tax under §8-13-7, §60-3-9d and §60-3A-21 of the West Virginia Code, is imposed upon the
following entities, as defined under this Rule, the West Virginia Code and the rules and regulations of the West
Virginia Alcohol Beverage Control Administration, that make sales of sales of intoxicating liquors and wine:

3.1.a. Retailers, including wine specialty shops;
3.1.b. Wineries and farm wineries;

3.1.d. Direct shippers;

3.1.e. Distributors; and

3.1.f. Distillers and mini-distillers.

3.2. The tax base does notinclude purchases of intoxicating liquors or wine in the original sealed package
for the purpose of resale in the original sealed package if the final purchase of such intoxicating liquors or
wine is subject to the tax imposed by W. Va. Code §60-3-9d, §8-13-7 or §60-3A-21. For purposes of this
section, the term “original sealed package” means an original sealed package as defined in §8-13-7 of the

West Virginia code.

3.3. The tax base does not include intoxicating liquors sold by or purchased from holders of a license
issued pursuant to the provisions of W. Va. Code §60-7-1, et seq.

3.4. The tax shall be levied on the purchase and shall be added to and collected with the price of purchase.

§110-49-4. Collection of tax.
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4.1. Retailers -- On a return designed by the Tax Commissioner, any person making sales of wine and
liguor at retail, including retailers, wineries, and distilleries, must provide the following information:

4.1.a. The retailer’'s physical street address, city and zip code, or, if the retailer has multiple business
registration locations, a physical street address, city and zip code for each location where sales are made; and

4.1.b. The retailer must separately report for each location the amount of sales for:
4.1.b.1. Intoxicating liquor;
4.1.b.2. Wine; and
4.1.b.2. Sales of intoxicating liquor and wine to private clubs.

4.1.c. Such other information as the Tax Commissioner may require.

4.2. Direct Shippers and Distributors -- On a Return designed by the Tax Commissioner, any person
making sales of wine in distribution or direct shipment for final consumption, including wineries, farm
wineries, direct shippers and distributors must provide the following information:

4.2.a. A physical street address, city and zip code for each sale made; and
4.2.b. The amount of each sale.
4.2.c. Such other information as the Tax Commissioner may require.

4.3. Wineries and farm wineries -- Wineries and farm wineries may have retailer, direct shipper or
distributor sales. If a winery or farm winery makes retail sales of wine, it must comply with Section 4.1. Ifa
winery or farm winery makes direct shipments or distributes wine subject to the tax, it must comply with

Section 4.2.

4.4. Distilleries and mini-distilleries - If a distillery or mini-distillery makes retail sales of intoxicating
liquor, it must comply with Section 4.1.

4.5. Based upon the information provided on the return, the Tax Department will determine which county
or municipality taxing jurisdiction will receive the tax revenues generated from the sale, using the best
information available to the Department, municipality and county boundaries, and the sourcing rules provided
in §11-15B-1, et seq., of the West Virginia Code.
£110-49-5. Remittance to Tax Commissioner.

5.1. In recognition of:

The experience, knowledge, and technical, and legal expertise of the Tax Department;

The computer and logistical systems currently operated and maintained by the Tax Department;
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The auditing and revenue processing resources of the Tax Department; and

The obvious cost efficiency and operational efficiencies of placing administration of the tax imposed
by §8-13-7, §60-3-9d and §60-3A-21 of the West Virginia Code under the exclusive authority of the Tax
Department --

The Legislature has determined that the preeminent interest of all municipal and county tax jurisdictions
is best served by empowerment of the Tax Commissioner, by law, to hold, maintain and exercise sole authority
to administer the tax imposed by §8-13-7, §60-3-9d and §60-3A-21 of the West Virginia Code.

5.2. Accordingly, remittance of the tax imposed by §8-13-7, §60-3-9d and §60-3A-21 of the West Virginia
Code shall be made to the Tax Commissioner accompanied by Return forms desighed by the Tax
Commissioner.

§110-49-6. Quarterly Distribution of Collections.

The Tax Commissioner shall distribute allocable revenues collected during each calendar quarter to each
revenue generating municipality or county no later than the 15% day of the month following the close of the
quarter in which the tax was remitted to the Tax Department. Timely distribution has occurred when the Tax
Department issues the request for transfer to the State Treasurer. The Tax Commissioner has fulfilled the
responsibility for distribution of allocable revenues upon issuance of the request for transfer to the State
Treasurer.



