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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

The ruile establishes the requirements for filing and properly pursuing an administrative appeal before the Office
of Tax Appeals

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

The changes have removed unnecessary and outdated provisions added necessary provisions and added new
provisions related to new statutory duties assigned to the agency pursuant to H.B. 2581

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A. ECONOMICIMPACT ON REVENUES OF STATE GOVERNMENT:

None

B. ECONOMIC IMPACT ON SPECIAL REVENUE ACCOUNTS:

None

C. ECONOMIC IMPACT OF THE RULE ON THE STATE OR 15 RESIDENTS:

None



D. FISCAL NOTE DETAIL:

Effect of Proposal

Fiscal Year
2022 2023 Fiscal Year (Upon
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(use "-") (use "-") Implementation)

1. Estimated Total Cost

Personal Services
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Repairs and Alterations

Assets

Other

2. Estimated Total
Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Andrew Pollack -- By my signature, | certify that | am the person authorized to file legislative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 121
PROCEDURAL RULE
WEST VIRGINIA OFFICE OF TAX APPEALS

SERIES 1
RULES OF FPRACTICE AND PROCEDURE BEFORE
THE WEST VIRGINIA OFFICE OF TAX APPEALS

§121-1-1. General.

1.1. Scope. -- These procedural rules govern the practice and procedure n all cases and proceedings
before the West Virginia office of tax appeals. These rules shall be known and may be referred to as the
“office of tax appeals rules” and may be cited as “OTA”.

1.2. Authority. -- These procedural rules are issued under the authority of W. Va. Code §11-10A-
20.

1.3. Filing Date. -- March24:2003.

1.4. Effective Date. -- Apri20-2003.

1.5. Intent. -- The intent of these procedural regulations is to provide the public with a clear,
uniform, prompt, efficient, inexpensive, and just system of resolving controversies with the West Virginia
state tax department that are within the jurisdiction of the West Virgimia office of tax appeals under the
provisions of article 10A of chapter 11 of the W. Va. Code.

1.6. Construction. -- These procedural rules shall be liberally construed to secure the just, speedy,
and inexpensive determination of every controversy and shall not be construed to limit or repeal rights
afforded or requirements imposed by statute or otherwise.

1.7. Save for the specific provisions of Section 39 below, these rules apply equallv to appeals of
property taxes and all other taxes administered by the Tax Commissioner pursuant to Article 10 of

Chapter 11 of the West Virginia Code.

§121-1-2. Definitions.

As used in this rule, and unless the context clearly requires a different meaning, the following terms
shall have the meaning ascribed herein, and shall apply in the singular or in the plural.

2.1, “Admmistrative law judge” means any mdividual designated and empowered by the chief
administrative law judge to conduct any hearing to be held by the office of tax appeals, including any
status conference, pre-hearing conference, oral argument, hearing, or similar proceeding before the office.

2.23. “Busmess day” means any calendar day of the week other than a Saturday, Sunday or a legal
holiday in the state of West Virginia. If the last day for filing a document under the provisions of this rule
falls on a Saturday, Sunday or legal holiday in this state, the document is considered timely if filed on the
following business day.

234, “Chief administrative law judge” means the individual appointed by the governor, as provided
m W. Va. Code §11-10A-6, to be the chief executive officer of the office of tax appeals, until the
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individual resigns or is removed from office.
2.45. "Clerk" means the executive director of the office of tax appeals.

2.56. “Code” or “this code” means the code of West Virginia of 1931, as amended, as in effect for
the relevant period or relevant time.

2.67. “De novo” means the office of tax appeals will decide questions of fact and of law based on the
evidence and legal arguments presented in the proceedings before the office. Parties will need to be
prepared to present exhibits, testimony. and argument to the admimstrative law judge to which the
proceeding is assigned.

2.78. "Division" or “tax division™ means the tax division of the West Virginia department of tax and

revenue provided for in W, Va. Code §11-1-1.

2.89. “Executive director” means the individual employed by the chief administrative law judge to
provide management and administration necessary to run the office of tax appeals.

2.910. “Findings of fact and conclusions of law’ means concise statements of the determinations
made as to the contested issues of fact, and statements of the applicable law, as determined by the office
of tax appeals, which are applicable to the findings of fact.

2,108, “Includes™ and "including” when used in a definition contained in this rule shall not be
deemed to exclude other things otherwise within the meaning of the term being defined.

21142, “Intervenor” means any person who meets the qualifications and requirements for
intervention under section 44 of this rule and who, upon filing a motion to intervene, is permitted by the
office of tax appeals to intervene as a party in the proceeding.

2.1242. "Office of tax appeals,” OTA,” or “office’” means the West Virginia office of tax appeals
created by W. Va. Code §11-10A-3, except when the context in which the term “office” is used clearly
mdicates that a different meaning 1s intended.

2.1344. “Party” means any of the following:

2.1344.1. A petitioner or any other person who files a petition or other document secking to
invoke the jurisdiction of the office of tax appeals, the state tax department or other respondent, or both
the petitioner and the respondent.

2.1314.2. Any intervenor permitted to intervene by the office of tax appeals under section 44 of
this rule; and

2.1344.3. Any person joined as a contingently necessary party under section 42 of this rule.

2.1445. *“Person” includes (1) individuals, (2) associations, corporations, estates, limited liability
companies, partnerships, trusts, any other group or combination acting as a unit treated as a taxpayer
under the laws of this state, (3) any individual or entity acting in a fiduciary or representative capacity for
any of the preceding individuals or entitics, and (4) any combination of any of the preceding.

2.1546. “Petition” includes an application, petition, demand for hearing, or vanation of these terms
as used in the applicable sections of laws administered by the tax commissioner and for which the office
of tax appeals has jurisdiction under W. Va. Code §11-10A-8.
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2.164%. “Petitioner,” unless otherwise noted, means a taxpayer or a representative of a taxpayer, or
other person or entity directly interested who is legally entitled to initiate proceedings before the office of
tax appeals. Petitioner includes those taxpavers who initiate a property tax appeal.

2.1748. “Pleading” includes any of the following:
2.1748.1. petition for appeal;
2.1748.2. application for appeal;
2.1748.3. motion,
2.1748.4. brief,
2.1748.5. proposed findings of fact and conclusions of law; and
2.1748.6. any other similar document formally filed with the office of tax appeals.
2.1849. “Presiding administrative law judge™ means the administrative law judge assigned to conduct
the status conference, pre-hearing conference, oral arguments, hearing, or similar proceedings before the

office of tax appeals.

2.1926. “Respondent” means any party or person otherwise responding to a petition or other
document originating a proceeding before the office of tax appeals.

2.202F. “State tax department” means the tax division of the West Virginia department of tax and
revemue, see W. Va. Code §11-1-1, and includes the state tax commissioner or his or her authorized
designee.

2.2122. “Substantive issue” means an issue where a substantive right, interest or privilege of any
party i1s involved that may be prejudiced as opposed to a minor or mere procedural matters dealt with by
the office of tax appeals.

2.2223. “Supporting authorities” means cases and authorities cited and relied upon by a party.

2.2324. "Tax commissioner” or "commissioner” means the tax commissioner of the state of West
Virginia, or his or her authorized designee.

2.2425. “This rule” means all of series 1, title 121 of the state code of rules.
2.2526. ““This state” means the state of West Virginia.

§121-1-3. Name of office, location and business hours.
3.1. Name. The name of the office is the West Virginia office of tax appeals.

3.2. Office location. The principal office of the office of tax appeals shall be in Charleston, West

Virginia, located at 1012 Kanawha Blvd, East. Suite 300.—Heweverthe-office-of taxappeals-may held
hearingsatany-place-within the state-of West Virginta-

3.3. Business Hours. The office of tax appeals shall be open during business hours on all days,
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except Saturdays, Sundays, and legal holidays in the state of West Virginia, for the purpose of receiving
petitions, pleadings, motions, and other papers. Business hours are from 8:30 a.m. to 5:00 p.m. For legal
holidays, see section 7 of this rule.

3.4. Mailing Address.
3.4.1. Mail sent to the office of tax appeals by United States mail should be addressed to:

West Virginia Office of Tax Appeals HH2kanawhat3lwrdt—
P.O.Box 2751
Charleston, WV. 25330-2751

815 Ouarrier StreetSuite #-200
Charlesten— W 25304

3.4.2. Mail sent to the office of tax appeals by a delivery service other than the United States
Postal Service shall be addressed and delivered to:

West Virginia Office of Tax Appeals
1012 Kanawha Blvd. E.

Suite 300
Charleston, WV. 25301
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§121-1-4. Timely filing.

45.1. General. -- Any petition, statement or other document required to be filed within a prescribed
period, or on or before a prescribed date, 1s timely filed if it 15 dehivered in person on or before the due
date to the office of tax appeals at its office during normal business hours.

45.2. Timely deposited in U.S. mail or with other private carrier. Any petition, statement or other
document required to be filed within a prescribed period or on or before a prescribed date, that is
delivered by the United States mail or other private carrier to the office of tax appeals is timely filed if the
item bemng sent has a mark (postmark or otherwise) showing the date the item was sent eftheUnited
States—pestmarle—stamped on the envelope that is within the prescribed period or on or before the
prescribed date for filing, and the envelope was deposited in the United States mail, or with the private
carrier, postage prepaid, and properly addressed to the office of tax appeals.
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4.3.52:6: Registered or certified mail. If the document is sent by U.S. registered mail, the date
of registration of the document shall be treated as the postmark date. If the document-+ erpayment is sent
by U.S. certified mail, and the sender's receipt is postmarked by the postal employee to whom the
document espayment is presented, the date of the U.S. postmark on the receipt shall be treated as the
postmark date of the document. Accordingly, the risk that the document will not be postmarked on the
day that it is deposited in the mail may be eliminated by the use of registered or certified mail.

§121-1-56 Computation of time.

65.1. General. -- In computing any period of time prescribed or allowed by these rules or by
direction of the office of tax appeals or by any applicable statute that does not provide otherwise, the day
of the act, event, or default from which a designated period of time begins to run shall not be included,
and (except as provided in subsection 6.2.) the last day of the period so computed shall be included. If
service is made by regular mail, then a period of time computed with respect to the service shall begin on
the day after the date of mailing.

65.2. Saturdays, Sundays, and holidays. -- Saturdays, Sundays, and all legal holidays in the State of
West Virginia shall be counted, except that:

65.2.1. If the period prescribed or allowed is less than seven (7) days, then intermediate
6
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Saturdays, Sundays, and legal holidays in the state of West Virginia shall be excluded in the computation;

65.2.2. If the last day of the period so computed is a Saturday, Sunday, or a legal holiday in the
state of West Virginia, then that day shall not be included and the period shall run until the end of the next
day which is not a Saturday. Sunday, or legal holiday in this state; and

65.2.3. If any act is required to be taken or completed no later than (or at least) a specified
number of days before a date certain, then the carliest day of the period so specified shall not be included
if it is a Saturday, Sunday, or a legal holiday in the state of West Virginia, and the earliest such day shall
be the next preceding day which is not a Saturday, Sunday, or a legal holiday in this state. When a legal
holiday falls on a Sunday, the next day shall be considered a holiday; and, when a legal holiday falls on a
Saturday, the preceding day shall be considered a holiday.

65.3. Cross-references. For computation of the period within which to file a petition with the office
of tax appeals, sce W. Va. Code §11-10A-9(Db).

§121-1-6+ West Virginia legal holidays.

76.1. General. -- Legal holidays within the State of West Virginia, in addition to any other day
appointed as a holiday by the President of the United States or the governor of this state, are as follows:

New Year's Day -- January 1.
Birthday of Martin Luther King, Jr. -- Third Monday in January.

Lineoln s Birthday—February 12

WashmetonsBirthday President’s Day -- Third Monday in February.
Memorial Day -- Last Monday in May.

Juneteenth -- June 19.

West Virgimia Day -- June 20.

Independence Day -- July 4.

Labor Day -- First Monday in September.

Columbus Day -- Second Monday in October.

State General election day -- First Tuesday in November (even number years).
Veterans Day -- November 11.

Thanksgiving Day -- Fourth Thursday in November.

The Friday after Thanksgiving Day.

Christmas Day -- December 25.

76.2. Special rule. -- When a holiday described in this subsection 7.1 falls on a Sunday, then the
following Monday 1s the legal holiday. When the holiday falls on a Saturday, then the preceding Friday
1s the legal holiday. This subsection 7.2 does not apply to primary, general or special election days in this
state.

76.3. Election days. -- State primary, general and special election days are also legal holidays m
West Virginia:

General election day -- The Tuesday after the first Monday in November of each even year.
Primary election day -- The second Tuesday in May of each even year.

§121-1-78. Enlargement or reduction of time.

87.1. General. -- Unless precluded by statute, the administrative law judge, in his or her discretion,
may make longer or shorter any period provided by these rules. The period fixed by statute, within which

-
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to file a petition invoking the jurisdiction of the office of tax appeals, may not be extended by an
administrative law judge.

87.2. Continuances. -- As to continuances, sce section 24 37-of this rule.

€7.3. Brefs. -- Where the dates for filing briefs are fixed, an extension of time for filing a brief or
the granting of leave to file a brief after the due date shall correspondingly extend the time for filing any
other brief due at the same time and for filing succeeding briefs, unless the administrative law judge shall
order otherwise.

§121-1-8%. Office records.

98.1. Removal of records. -- No origial record, paper, document, or exhibit filed with the office of
tax appeals shall be taken from the hearing room or from the offices of the office of tax appeals or from
the custody of an administrative law judge or employee of the office, except as authorized by an
administrative law judge or except as may be necessary for the executive director to furnish copies or to
transmit the same for appeal or other official purposes. With respect to return of exhibits after a decision
of the office becomes final, see subdivision 64.4.2 of this rule.

98.2. Copies of Records.
98.2.1. Administrative decisions.

08.2.1.a. Administrative decisions issued by the office of tax appeals subsequent to hearing
shall be redacted to preserve confidentiality and, after they become final, shall be filed m the State
Register maintained and published by the West Virginia secretary of state. A copy shall also be posted on
the website mamtained for the office of tax appeals.

88.2.1.b. A plain or certified copy of the redacted decision may be obtained by any person
not a party to the proceeding upon application to the executive director of the office of tax appeals and
payment of the required fee and postage. In the event the decision is appealed to a court in this state, a
plain or certified copy of the decision, as 1ssued and without redaction, may be obtained by any person not
a party to the proceeding upon application to the executive director of the office of tax appeals and
payment of the required fee and postage, if the copies are to be mailed to the applicant.

98.2.1.c. A plain or certified copy of a decision may be obtained by any person who is a
party to the proceeding upon application to the executive director of the office of tax appeals and payment
of the required fee and postage, if the copies are to be mailed to the applicant.

08.2.2. Transcripts and other records pertaining to a proceeding. A plain or certified copy of the
transcript and other records pertaining to a proceeding may be obtained by any person who is a party to
the proceeding upon application to the executive director of the office of tax appeals and payment of the
required fee and postage, if the copies are to be mailed to the applicant.

98.3. Fees.

08.3.1. The executive director shall maintain a fee schedule showing the costs for per page
copying and transcript preparations. Upon written request, any person secking copiss of documents from
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the Office of Tax Appeals may obtain a copy of the current fee schedulethefeestobecharsed-and

98.4. Destruction of records.

98.4.1. If an administrative decision is not appealed to the West Virginia twnely—to-a-cireui-coust
Intermediate Court of Appeals—efthissiate, the record of the proceeding and any other documents and
papers pertaining to the proceeding may be destroyed three years after the day the administrative decision
was issued by the office of tax appeals.

08.4.2. If an administrative decision wasis appealed timely to a circuit court ,_or after July 1.
2022, was appealed to the West Virginia Intermediate Court of Appeals.ef-this—state, the record of the
proceeding and any other documents and papers pertaining to the proceeding may be destroyed six years
after the day the admimstrative decision was 1ssued by the office unless a party to the proceeding notifies
the office m writing that the administrative decision has not become final and that the decision 15 still
subject to revision by a court. The records may then be destroyed six (6) months after the administrative
decision is no longer subject to judicial review.

§121-1-910. Confidentiality of records and information.

109.1. The confidentiality rules set forth in W. Va. Code §11-10-5d, to the extent not inconsistent
with the provisions of article 10A, chapter 11 of the Code, are applicable to all records and to all
employees of the office of tax appeals, as provided in W. Va. Code §11-10A-23.

1092, Records of OTA arc exempt from FOIA. -- Records pertaining to petitions filed with the
office of tax appeals are not subject to disclosure under the state freedom of information act. W. Va. Code
§29B-1-1 et seq.. as provided in W. Va. Code §11-10A-10(g).

$121-1-1110. Proceedings not open to public.

31:10.1. Unless otherwise provided by statute, proceedings before the office of tax appeals are not
open to the public. Unless prior permission i1s granted by the office of tax appeals, no person shall be
permitted to make photographs, video recordings, sound recordings, or any other form of recording of
proceedings, or any sound, video, or other form of transmission or broadcast of proceedings. Unless prior
permission is granted by the office of tax appeals, these activities are not permitted in areas immediately
adjacent to the hearing room. With prior approval of the office of tax appeals, photographs, video
recordings, sound recordings, other forms of recordings, and sound, video, or other forms of
transmissions or broadcasts may be made of ceremomnial proceedings in the hearing room.

§121-1-4211. Seal; authenticating records; judicial notice.

+2-11.1. The office of tax appeals shall have a seal. The seal shall have the following words
engraved thercon: "West Virginia Office of Tax Appeals.” The office of tax appeals shall authenticate all

9



121CSR1

of its orders, records and proceedings with the seal.

12:11.2. The courts of this state take judicial notice of the seal as provided in W. Va. Code §11-10A-
5.

§121-1-1312. Payment of fees or charges.

1312.1. Payments to the office of tax appeals for fees or other charges shall be made in United States
currency, or by check, money order or other draft payable in United States currency that is made payable
to the order of the “State of West Virginia”. Payments shall be mailed or delivered to the executive
director of the office of tax appeals in Charleston, West Virginia. The Office of Tax Appeals does not
accept cash or credit cards for payments of any kind.

$§121-1-3413. Disability of administrative law judge.

+413.1. In the event of the death, sickness, or disability of an administrative law judge after he or she
has heard any part of the case, his or her successor or alternate may continue the proceeding and decide
the matter, if, in the discretion of the chief administrative law judge, continuing the proceeding will not
mjure a party to the proceeding or otherwise result in injustice, or the chief administrative law judge may,
in his or her discretion, order the matter reheard.

§121-1-1514. Form and style of papers.

1514.1. Caption, date, and signature required. -- All papers filed with the office of tax appeals shall
have a caption, shall be dated, ard shall contain the Docket Numbers. (if known) and shall be signed.

4514.1.21. Date. -- The date of signature shall be placed on all papers filed with the office of
tax appeals.

1514.1.32. Signature. -- The original signature, cither of the party or the party's representative,
shall be subscribed in writing to the original of every paper filed by or for that party with the office of tax
appeals, except as otherwise provided by these rules.

+514.1.32.a. An individual rather than a firm name shall be used, except that the signature of
a petitioner corporation, partnership, limited liability company, other legal entity, or unincorporated
association shall be in the name of the corporation, partnership, limited liability company, other legal
entity, or association by one of its active and authorized officers, partners, or members, as for example
"ABC Company, Inc., by Richard Roe, President".

4514.1.32b. The name, mailing address, and telephone number of the party or the party's
representative, as well as the representative’s state court bar number, if any, shall be typed or printed

10
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immediately beneath the written signature.

1514.1.32.c. The mailing address of a signatory shall include a firm name if it is an essential
part of the accurate mailing address.

45314.2. Legible papers required. -- Papers filed with the office of tax appeals may be prepared by
any process, but may be filed only if all papers, including copies, filed with the office are clear and

legible.

§121-1-1615. Docketing of cases.

+615.1. Upon the filing of the petition, the executive director shall do all of the following:

11
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+615.1.1. Time-stamp all pleadings.
1615.1.2. Assign an individual docket number to the proceeding.
3615.1.3. Secure all original pleadings for safekeeping.

4615.1.4. FEstablish a scparate docket record for each case on a form approved by the chief
administrative law judge.

1615.2. The docket number assigned to each case shall be the permanent number of the proceeding

and shall be affixed by thc partles to all futurc ﬁhngs m the casc.—Theseparate-docketrecord established

§121-1-1716. Appearances and representation of parties.

+716.1. In general. -- A petitioner may appear before the office of tax appeals in his or her own
behalf, or by a representative. When a Petitioner choses to have the assistance of a representative they
must sign a written waiver of the confidentiality provisions of West Virginia Code Section 11-10-5d. A
Petitioner may use the West Virginia Tax Department form WV-2848 (designation of a power of
attorney) to waive confidentiality, or they may do 50 bv signing the waiver of conﬁdentlahtv that can bc
found attached to the pctltlon 3 when : d h-th

e A * : : - A petltloner may be
represented, for example, by a lawyer quallfled to practice law in this state (or by co-counsel of record so
qualified); or by a certified public accountant; or by a registered public accountant; or by a person who is
an enrolled agent for Internal Revenue Service purposes; or by virtually any other adult person.

1716.2. Prose appearance. -- Where a party attempts to represent himself or herself and, in the
opinion of the office of tax appeals there is a serious question as to such party's competence to do so, the
office of tax appeals, if it deems justice so requires, may continue the case until appropriate steps have
been taken to obtain an adjudication of the question by a court having junisdiction so to do, or may take
such other action as it deems proper.

+716.3. Representative not to engage m unauthorized practice of law.

+716.3.1. While a person who is not authorized to practice law in this statc may generally
represent a petitioner before the office of tax appeals, that person may not engage in the unauthorized
practice of law. Specifically, a representative may not appear on behalf of a Petitioner at any prehearing
or evidentiary hearing. This does not prevent a representative such as a CPA from attending a hearing as
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+%516.4. Visiting attorney.

+7£516.4.1.  Any person who has not been admitted to practice before the supreme court of
appeals of West Virginia, but who is a member in good standing of the bar of the supreme court of the
United States, the bar of the highest court of any other state in the United States, or the bar of the District
of Columbia (which bar shall extend like privileges to members of the West Virginia state bar), shall be
permitted to appear pro hac vice as a visiting attorney in a particular case, in association with a person
admitted to practice before the West Virginia supreme court of appeals, and in good standing as a member
of its bar, in accordance with rule 8.0 of the West Virginia rules for admission to the practice of law.—

whichrulereads:
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17516.4.2. Before appearing before the office of tax appeals, the visiting attorney shall file with
the chief administrative law judge a true copy of the venfied statement filed with the West Virgimia state
bar in conformity with the requirements of rule 8 of the West Virginia rules for admission to practice law.
If the chief administrative law judge is satisfied that the visiting attorney meets all of the qualifications for
admission pro hac vice the chief administrative law judge shall enter an order to that effect and send a

14
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copy to the West Virginia state bar.

17516.4.3. Alternatively, the visiting attorney may apply for pro hac vice admission to the judge
of any circuit court of this state in which a petition for appeal of an adverse administrative decision of the
office of tax appeals may be filed, and then tender a copy of the order of the circuit court judge granting
the pro hac vice admission.

§121-1-2817. Ex parte communications.

15
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2017.1.  All parties and their representatives shall have access to administrative law judges on an
equal basis.

2017.2. No party, cither directly or through a representative, may communicate in writing with an
administrative law judge about any aspect of the merits of the case unless a copy of the written
communication is promptly delivered to the opposing representative or, if there is none, to the opposing

party.

2017.3. Similarly, no party may, either directly or through a representative, communicate orally with
an administrative law judge about any aspect of the merits of the case without providing prior notice to
the opposing representative or, if there is none, to the opposing party.

2017.4.  On the other hand, any party may, unilaterally, seck clarification of purely procedural
matters, either orally or in writing, by directing questions about the same to the executive director of the

office of tax appeals.

$§121-1-2418. Commencement of proceedings.

2418.1. Petition required. -- All proceedings before the office of tax appeals shall be commenced by
timely filing with the executive director as a written petition that meets the requirements of this section.

21+:318.2. Form of petition.

2+318.2.1. A form for a petition is available from the office of tax appeals, upon request. The

form is also available on the internct at www .taxappeals.wv.gov hphwww-statewrasiota—see—alses
. 2 fix Lof thissule,

24318.2.2. A petition shall be prepared on letter-size paper (8 2" x 11") by computer or
typewriter, if possible. If a computer or typewriter is not available, the petition may be completed by
handwriting that is legible (printing is preferred over cursive).

16
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243218.2.3. A petition shall include the following information:
18.2.3.a. The petitioner’s name, including any “doing business as” name;

18.2.3.b. The petitioner(s)>s mailing address (street address and any post office box or
drawer), e-mail address (if any). telephone number(s), and fax number (if any),

18.2.3.c.d The type(s) of tax(es) involved or the specific nature of the non-tax matter
involved (such as a charitable bingo license revocation),

18.2.3.de. The division, section, unit, or other organizational part of the state tax department
that 1ssued the notice of assessment, denied the claim for refund or credit, suspended or refused to issue
the license or business registration certificate, or took any other action prompting the filing of the petition;

18.2.3.ef. The date on which the petitioner received the written notice that prompted the filing
of the petition;

18.2.3.fe. If applicable, the taxable period(s) or year(s) involved and the amount of tax,
additions, penalty, interest or other amount in controversy;

18.2.3.gh. Separately numbered paragraphs stating, in clear, concise, and, as much as
possible, specific terms, each and every material error, factual or legal, that the petitioner alleges has been
made by the state tax department;

18.2.3.ht. The specific relief sought by the petitioner(s);

18.2.3.1#. If desired by the petitioner(s), a request that the matter, if ehigible and approved by
the office of tax appeals, be processed as a small claim case under section 110 of this rule;

18.2.3.jkt. The name, mailing address, e-mail address (if any), telephone number(s), fax
number (if any), and occupation (such as lawyer or certified public accountant) of the petitioner’s
representative, if any;

18 2.3 k. Anv necessary smnatures regardmg a waiver of the conﬁdentlahtv provisions of

18.2.3.1s. The signature of the petitioner, or of the petitioner’s representative, and the date
signed, beneath a statement that the petition i1s made with the knowledge that a willfully false
representation set forth in the petition 1s a misdemeanor punishable according to law; and

18.2.3.me. It is not necessary that the petition be notarized.
17
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2H-418.3. Required attachment.

2+418.3.1. In general. -- A legible and complete copy of the determination of the state tax
department (e.g., notice of assessment, denial of claim for refund or credit, refusal to issue license, order
suspending a license, etc.) prompting the filing of the petition shall be attached to the petition. A petition
is not complete and is deficient without this attachment.

24418.3.2. Exception. -- The only exception to subdivisions 1824.3.1 is a petition for refund or
credit that is filed because the state tax department failed to act on a claim for refund or credit. In this
latter instance, a true copy of the claim for refund or credit shall be attached, along with evidence of the
date the claim was filed with the state tax department, such as a certified mail return receipt card signed
by an employee or agent of the state tax department.

§121-1-2219 Filing of petition and other papers of the case.

22 1 Filinsot thePetitl

2219.1. Hand delivery. -- The petition, including the required copy and attachments, may be hand
delivered to the office of tax appeals, in Charleston, West Virginia, during normal business hours, which
are 8:30 a.m. to 5:00 p.m., Monday through Friday, except legal holidays in this state.

Morsison Buildine- St 0
15 Ouarter Street
Charlesten—a 25204

e

2219.2.  U.S. mail/private carrier delivery. -- The petition, including the required copy and
attachments, may be mailed, postage prepaid, to the office of tax appeals. A Petitioner may use the U.S.
Postal Service or a private carrier (such as FedEx) may be used. HeweverthePetitionissent—thefiling

= = B Tttt o
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Mo Buildine. Suite 20¢
815 OuarrierStrest
Charleston WO 25301

_ 22193 Timely mailing is timely filing. -- The earliest U.S. postmark date shown on the envelope or
other wrapper is the date of filing. If the U.S. postmark date is illegible or missing, the date of physical
receipt of the petition in the office of tax appeals 1s the date of filing.

2219.43. Facsimile transmission. -- The petition may be filed by facsimile transmission to the office
of tax appeals at (304) 558-1670,_The Office of Tax Appeals fax machine operates 24 hours a day seven
davs a week. A document filed by fax shall be considered filed when it is received by the Office of Tax
Appeals. as reflected on the fax transmission information from the OTA equipment. Anv document

received bv eleven ﬁftv-mne p.m.. will be considered as recelvcd that dav Wl—ﬂq—t-he—exeepﬁeﬂ—that—thefe

2219.54. E-mail delivery. -- ad ps—by 3 because—th
1 : 1aly Whlle the ﬁlmg of a petltlon by emall 1S pcmutted= petitioners

should be aware that anv email filing runs the nisk of being seen by parties outside of the Office of Tax
Appeals. The petition may be sent by e-mail to the executive director of the office of tax appeals at the

following e-mail address: etastate-wv-us wvotal@wv.gov. Under no circumstance will the Office of Tax
Appeals accept an email as a petition. The petition and any attachments must be a Microsoft Word or
Adobe Acrobat PDF attachment to the email. The Office of Tax Appeals will not accept attachments that

are not Microsoft Word or Adobe Acrobat PDF. —}H—Ehrs—rnstaﬂee—efr}y—eﬂe—eepy—e{;&te—pe&&eﬂ—aﬂd

2219.65. Web-based filing. -- [RESERVED].

2219.76. Wrong address. -- If instead of mailing or otherwise delivering the petition to the office of
tax appeals, the petitioner, or the petitioner’s representative, causes the petition to be delivered to a place
other than the office of tax appeals, such as, for example, the office of secretary of tax and revenue, the
office of state tax commissioner or another office in the state tax dcpartmcnt, rccmpt by that office is not
rccclpt by thc ofﬁcc of tax appcals

2219.87. Filing of other papers in the case. -- Any pleadings, motions, notices, demands, briefs,
appearances, letters or other similar documents or papers relating to a case before the office of tax
appeals, may be filed in the same manner as the Petition, pursuant to Sections 19.1 through 19.4 as
described above.

19
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2219.98. All papers filed with the Office of Tax Appeals should be prepared in the style of the case.
Papers filed without basic information, such as name of the case, docket number or the filer’s contact
information run the risk of being misfiled and mayv delay procesdings in the matter. aAdditionally. all
papers filed with the Office of Tax Appeals should be lesible and if they are not. this too mav delay
proceedings in the matter.

2219.9.1. Filing of other papers in the case by email. -- Except for motions to continue, under
no circumstance will the Office of Tax Appeals accept an email as a pleading in a case. The pleading or
paper must then be sent as a Microsoft Word or Adobe Acrobat PDF attachment to the email. However,

the Office of Tax Appeals will accept a motion to continue via email.
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§121-1-2420. Service of papers.

2420.1. When required. -- Except as otherwise required by this rule or directed by the office of tax
appeals, all pleadings, motions, orders, decisions, notices, demands, briefs, appearances, or other similar
documents or papers relating to a case or other proceeding before the office of tax appeals, also referred
to as the papers in a case, shall be served on each of the partlcs or if the parties have an_attorney or
representative, the papers shall be served on them. d

relates-other than-theparty-whe-filed the paper

2420.2. Manner of Service.

2420.2.1. General.

20.2.1.a. Petitions. -- All petitions invoking the jurisdiction of the office of tax appeals and
commencing the case or proceeding shall be served by the executive director of the office of tax appeals.

20.2.1.b. Other documents. -- All other papers required to be served on a party shall be
served by the party who filed the paper unless otherwise provided m this rule or directed by the office of
tax appeals.

20.2.1.c. Certificate of service. -- Except for petitions invoking the jurisdiction of the office
of tax appeals, the original paper filed with the executive director shall include a certificate by a party or a
party's representative of record that service of that papcr has been made on the party to be scrved or the
party’s representative of record. i F o ppend

20.2.1.d. Method of service.

20.2.1.d.1.45 By mail. -- Service of a document may be made by mail directed to the
party, or the party's representative of record, at the person's last known address. Service by mail is
complete upon mailing, and the date of such mailing shall be the date of such service.

20.2.1.d.2.62y By email. — Service of document may be made by email directed to the

party. or the party's representative of record. The parties are encouraged to generate a delivery receipt.

20.2.1.d.3.633 Alternative delivery. -- As an alternative to service by mail, service may
be made by delivery to a party, or a party's representative of record.




121CSR1




121CSR1

§121-1-2821. General rules of pleading.

2821.1. Purpose. -- The purpose of the pleadings is to give the parties and the office of tax appeals
fair notice of the matters in controversy and the basis for their respective positions.

2821.2. Pleading to be concise and direct. -- Each statement of fact in a pleading shall be simple,
concise, and direct. No technical forms of pleading are required.




121CSR1




121CSR1




121CSR1

26



121CSR1

§121-1-3522. Amending the Petition. ed-and-supplemental pleadings-

3522.1. Amendments.

3522.1.1. A party may amend a Petition pleading once, as a matter of course, at any time before
the Tax Commissioner’s answer is served.

3522.1.2. If the pleading is one to which no responsive pleading is permitted, a party may so
amend it at any time within thirty (30) days after it is served.

3522.1.3. Otherwise, a party may amend a Petition pleading only by leave of the presiding
administrative law judge or by written consent of the adverse party, and leave shall be given frecly when
justice so requires. However, no Petitioner may utilize this Section in an attempt to defeat a missed filing
deadline. In all cases, onigimal petitions. and amended. this Tribunal will follow West Virgima Code
Section 11-10A-9 and look back 51xtv (60) davs prior to rcccmt of the filing to dctcrmmc if ]urlsdlctlon
has been cstabhshcd No-ae = ; ; he—ti et ;

pleading shall state the reasons for the amendment and Shall be accompanied by the proposed amendment.
Any motion regardmg amcndmg a Petltlon shall be governed bv the prov1510ns of Section 2319
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§121-1-3623. Motions.

3623.1. General - All requests to thc office of tax appcals shall bc made by written motion. fed
ith A arry Motions shall be served
concurrently by the moving party on all other partles of rccord and proof of service shall be filed wth-the
executive—direstor. Written opposition, if any, to motions shall be filed within seven (7) days after
service. Ferpurpeseseofthissection 364 A stipulation requiring action by the office of tax appeals is

treated as a motion.

3623.2. Pleadings on motions. -- Pleading on motions shall be limited to the motion and a brief in
support of the motion and a single response to the motion and a supporting brief.

3623.3. Oral argument. -- Oral argument on motions shall be at the discretion, exeeptbyerder of
the presiding administrative law judge.

§121-1-3724. Continuances. Motionfermore-definitestatement:

3724.1. Continvances of hearings. --  Any party mav request a continuance of a, prehearing
conference or evidentiary hearing. either orally, with all parties present. or by written motion. A
continuance requested by written motion shall be filed pursuant to Section 19 above. If a party requesting
a_continuance obtains the consent of all other parties. and so states in their motion. the request will

ordmmarily be granted, unless the presiding administrative law judge has already advised the parties

regarding the availability of further continuances. Continuances where all the parties are not in agreement
or that have been filed without allowing the other party or parties an opportunity to respond are looked

upon with disfavor. Continuance requests that do not comport with this Section and Section 19 will be
treated as an unexcused absence. However, under no circumstance, will an unexcused absence from an
evidentiary hearing be allowed.

3724.2. Continuances of Status Conferences. -- The OTA will accept a motion to continue a status
conference via email. Due to the large number of pro se litigants that appear before the Office of Tax

Appeals, parties are generally allowed one unexcused absence from a status conference before this

Tribunal will begin the process of dismissing the matter.
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§121-1-4425. Parties.

4#H25.1. General. -- The party who commences a proceeding shall be designated as petitioner and
the adverse party as the respondent.

4425.2. Partics may be added or dropped by order of the presiding administrative law judge on the
motion of anv interested person at any stage of the proceedines and according to terms that are just.

4125.3. Joinder or consolidation. -- If proceedings involving a substantial and controlling common
question of law or fact are pending before the office of tax appeals, then the presiding administrative law
judge may, with the consent of the petitioner(s), do any or all of the following:

425.3.1. Order a joint hearing on any or all matters in issue;
4425.3.2. Order a joinder of all partics in accordance with their interests;
4125.3.3. Order the proceedings consolidated; or

425.3.4. Make other orders conceming the proceedings as may tend to avoid unnecessary costs

or delay.

29



121CSR1




121CSR1

45:526.1. Change or correction in name. -- On motion of a party or on its own initiative, the
presiding administrative law judge may order a change of or correction in the name or title of a party.

§121-1-4627. Depositions and discovery.

27.1. A party may obtain depositions and discovery for purposes of evidentiary hearings before the
office of tax appeals by followmg Rules 26 through 37 (cxcept Rulc 35) of the West Viremia #fRules of
eCivil pProcedure ; —SUPES ! ppes

these purposes, whenever thc Words “trial” or “‘court” are used n rules 26 through 34 and rules 36 and 37,

they shall ferpurpeses-efsection 1241100 mean, respectively “evidentiary hearing” and “‘office of tax
appeals.”

§121-1-4728. Stipulations for evidentiary hearing.

4728.1. The parties in any matter before the West Virginia Office of Tax Appeals may attempt to
stipulate to any relevant facts that they are able to agrec on. If one party believes that a fact or facts
cannot reasonably be disputed but the other party i1s unwilline to—se stipulate, the party so believing may
move for entry of an order stipulatine to the fact or facts. Any motion filed pursuant to this subsection
shall adhere to the provisions in Section 2319 above. regarding motions. Any party may request a hearing
on a motion regarding stipulations and such a hearing will be granted at the discretion of the presiding
administrative law judge. Once an order stipulating to a fact or facts is entered those facts shall be
considered proven. both for the current proceeding and for any time period to which the fact or facts
applv. However. in no circumstance shall stipulated facts be applied to dates. time periods or tax vears
after the date of the ev1dcnt1arv hearing in the matter to Wthh the stlpulatlons are apphed General—-
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§121-1-4929. Prehearing conference.

4929.1. Required. -- Except in small clamm cases and except as otherwise ordered by the presiding
administrative law judge, a prehearing conference shall be held in all proceedings before the office of tax
appeals.

4929.2. Filing of prehearing statement. ——Prehearing statements shall be filed on the following
schedule:

4979.2.1. The Petitioner’s prehearing statement shall be due by the close of business thirteen (13)
business days prior to the prehearing conference.

4920 2 2. The respondent’s prehearing statement shall be due bv the close of business three (3)
davs prior to the prehearing confcrencc N g 5 He-coH pee

4020.2.3. 1t is preferable that the prehearing statement be filed with the executive director
clectronically, as a PDF or Microsoft Word document. However. paper copies of the prehearing

statement will be accepted.

4929.3. Purpose of prehearing. -- The purposes of the prehearing conference are as follows:
4929.3.1. To specify all sum(s) in controversy and the particular issue(s) to which they relate.

4929.3.2. To specify the factual and legal issues to be litigated.
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4929.3.3. To consider the formal amendment of all petitions and answers or their amendment by
prehearing order, and, if desirable or necessary, to order that the amendments be made.

4929.3.4. To consider the consolidation of petitions for hearing, the separation of i1ssues, and the
order in which 1ssues are to be heard.

4929.3.5. To consider admissions of fact to avoid unnecessary proofs, including the level of
assessment(s) and authenticity of documents, such as statutes, ordinances, charters, and regulations.

4929.3.6. To identify all witnesses.

492937, To ascertam if there arc issues involving the admission of any documeni(s) and to
remind the parties. that absent extraordinary circumstances. no document(s) will be admitted during the

ev1dent1arv hearing that has not been shared with all partles Fo-identify—all-exhibitsinsuppertof-the

4929.3.8. To estimate the time required for hearing.
4929.3.9. To discuss the possibility of settlement, including settlement efforts to date.

4929.3.10. To consider all other matters that may aid in the disposition of the procesding.

4929.4. Order summarizing results. -- The presiding administrative law judge who conducts the
prehearing conference shall prepare, and cause to be served upon the parties or their representatives, not
less than seven (7) days in advance of the hearing, an order summarizing the results of the conference,
spectfically covering each of the items stated in this section. The summary of results controls the
subsequent course of the proceeding unless modified at or before the hearing by the presiding
administrative law judge to prevent manifest injustice.

4929.5. Limitation on discovery after prehearing conference. -- Discovery shall not be conducted
after completion of the prehearing conference, unless otherwise ordered by the presiding administrative
law judge.

4929.6. Failure to appear. -- Failure to appear at a duly Seheduled prehearmg conference may result
mn the dismissal of the appeal. exth edu -deloy ; ; wrdedn &
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49207, Exchanpge of documents and evidence. -- During the period between the prehearing
conference and the evidentiary hearing (if not before) the parties shall exchange all documents and other
evidence which will be mtroduced durine the evidentiary hearme. Except for documents used for
impeachment purposes, no document(s) will be admitted at the evidentiary hearing, that has not been
shared with all parties. If a party feels that thev have had imsufflicient time to review anv particular
document or other piece of evidence, they may. during the evidentiary heanmg, advise the presiding

administrative law judge. who will then rule on its admissibility. Documents or other evidence shared at

the last minute, such as a dav or two prior to the evidentiary hearing.will be looked upon with disfavor.
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§121-1-5130. Disposition without evidentiary hearing.

30.1. Prior to the evidentiary hearing, any party mav file a motion, requesting that the presiding
admmistrative law judge 1ssue a decision in their favor. The motion shall be based upon either stipulated
facts or upon what the moving party contends are uncontroverted facts. Such motion shall be filed at least
twentv-one (21) davs prior to the evidentiarv_hearing. The partv_opposing such a motion shall have
fourteen (14) davs to file a response.

30.2. The partics may jointly move to have any matter decided based upon stipulated facts and the
filing of legal briefs. In such a circumstance. the parties shall, in writing, inform the presiding
admmistrative law judge of their desire to have the matter decided in this manner. and shall request a
briefing schedule. In addition to the legal briefs, the parties shall provide a separate copy of the stipulated
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§121-1-5431. Default-and-dDismissal.

5431.1. Pursuant to West Virginia Code Section 11-10A-12, the presiding administrative law judge
mavy, upon the motion of any partv. or upon his or her own motion. dismiss a matter at any time. including

for the failure of a party to properly prosecute an appeal or to comply with this rule or any order of the
office of tax appeals or for other cause which the presiding administrative law judee deems sufficient.
Any motion filed by any party requesting dismissal shall state the grounds upon which it 1s based and
shall comply with the provisions of Sections 19 and 23 above regarding the filing of motions. Default—
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§121-1-5632. Notice of hearing.

5632.1 General. -- After a petition is docketed by the executive director of the office of tax appeals,
the parties shall receive written notice of the date, place, and time of the evidentiary hearing.
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§121-1-5833. Place of evidentiary hearing.

5833.1. All  person hearings shall be held at the Office of Tax Appeals offices m Charleston, West
Virginia. ienatton—ai—place—ef—evidentiarr—hearine Lo arcrdantiame haarire—alk

33.23. Special needs. -- A person who has a disability and who needs to be accommodated for
effective participation in a hearing shall inform the Office of Tax Appeals at the time of the filing of the
Petition. by filling out lines 2739 & 283+ of the Petition.

§121-1-5934. Proceedings conducted by videoconferencing.

3934.1. General. -- At the discretion of the chief administrative law judge-and-with-the-consent-of
the—parties, the office of tax appeals may utilize videoconferencing to conduct any evidentiary or non-
evidentiary hearing, prehearing conference or other proceeding before the office of tax appeals, and may
permit any witness to testify or be deposed by videoconferencing.

5934.2. Documents. -- All documents which the partics intend on introducing during a hearing
conducted via videoconferencing shall be provided to the presiding administrative law judee and to all
parties prior to the hearing. Any document filed in a proceeding conducted by videoconferencing may be
transmitted by electronic facsimile; signatures on a document transmitted by electronic facsimile shall
have the same force and effect as original signatures.

5934.3. Conduct of proceeding. -- Proceedings conducted by videoconferencing shall be conducted
m the same manner as if the parties had appeared in person, and the presiding administrative law judge
may exercise all powers consistent with the proceeding. The presiding administrative law judge shall
begin all proceedings conducted by videoconferencing by stating on the record identities of all counsel,
parties, and witnesses present in the hearing room and at the remote site.

5934.4. Videoconferencing system requirements. -- Any system used for conducting proceedings by
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videoconferencing shall meet the following standards:

5934.4.1. The person(s) communicating must be able to simultancously see and speak to one
another,

5934.4.2. The signal transmission must be live;
5934.4.3. The signal transmission must be secure from unauthorized acquisition;

3934.4.4. Any other standards established by the West Virginia sSupreme eCourt of aAppeals for
videoconferencing systems used in judicial proceedings in this state.

§121-1-6035. Consolidation; separate evidentiary hearings.

6035.1. Consolidation.

6035.1.1. Common facts or law. -- When cases involving a common question of law or fact are
pending before the office of tax appeals, the presiding administrative law judge may —with-the-consent-of
the—petitioners order a joint hearing of any or all the matters in issue, or order all the cases consolidated,
and he or she may make such orders concerning proceedings therein as may tend to avoid unnecessary
costs or delay or duplication.

6035.1.2. Absence of common issue or facts. -- Similar action may be taken where cases
mvolve different tax liabilities of the same parties, notwithstanding the absence of a common issue.

6035.23. Scparate hearings. -- The office of tax appeals, in furtherance of convenience or to avoid
prejudice, or when separate heanings will be conducive to expedition or economy, may order a scparate
hearing of any one or more claims or defenses or issues, or of the tax liability of any party or parties. The
office of tax appeals may enter appropriate orders or decisions with respect to any such claims, defenses,

issues, or parties that are tried separately. As—te—seﬁ%efmee—ef—pﬂﬂies—e%elms—&ee—s&bseeﬁe&%ef—&&s
rule-

§121-1-6136. Evidentiary hearings in cases, other than small claim cases.

6136.1. In all cases, except small claim cases to which the provisions of section 58418 of this rule
apply, the chief administrative law ]udgc shall schedule a hearing for a date that is within forty-five (45)

days after the duc date of the tax commissioner’s answer to the pctltlon suress-both-ef the partiessunder

6136.2. The chief administrative law judge, by a written order promptly entered, may, however,
determine that, for good cause stated in that order, the matter should be set for a date that is later than this
normal forty-five (45) day period. The office of tax appeals may not delay the scheduling of such a
hearing on the ground that a reply to the answer will or may be filed.
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6436.3. The chief administrative law judge shall notify the parties of the date, time, and place of the
hearing by a written notice served at least twenty (20) days in advance of the hearing. If a matter has
been continued at the request of cither party then the notice provisions of this subsection shall not apply to
any subsequently scheduled evidentiary hearings.

§121-1-6237. Conduct of hearing.

6237.1. The hearing shall be conducted by an administrative law judge employed by the office of tax
appeals.
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6237.22. Recording of evidence at hearing.

6237.23.1. The evidence at a hearing, except-a small claim hearings to which the provisions of
section 3810 of this rule apply, will be recorded by an audio recording device suitable for use in court
proceedings in this state or will be stenographically reported and transcribed by a qualified court reporter
selected by the office of tax appeals.

6237.23.2. If the presiding administrative law judge deems it necessary., a transcript of the
evidentiary hearing shall be prepared and the parties shall share the cost of preparation of the transcript.

6237.23.3. Due primarily to physical space limitations, but also in the interest of preventing
distractions at the hearing, the office of tax appeals ordinarily will not permit the parties to videotape the
evidentiary hearing. Any request for such permission must be by a detailed written motion addressed to
the chief administrative law judge and must be received by him or her no later than seven (7) days prior to
the scheduled hearing. The chief administrative law judge shall rule promptly on this motion, cither
orally or in writing or both.

6237.3.4. Hearing procedures. -- Hearings before the office of tax appeals are conducted, generally,
following the contested case procedures set forth in W. Va. Code §29A-5-1 et seq., to the extent those
procedures are not inconsistent with the provisions of article 10A of chapter 11 of the West Virginia
Code, the article creating the office of tax appeals.

6237.45. Hearings not open to public. -- Hearings before the office of tax appeals are not open to
the public and are not subject to the open governmental proceedings act, W. Va. Code §6-9A-1 et seq.,
unless a statute explicitly states to the contrary.

6237.56. Petitioner goes first. -- At the hearing, the burden of proof is on the taxpayer or other
petitioner, unless an applicable statute provides otherwise. Accordingly, the taxpayer or other petitioner
usually will present evidence first.

6237.67. Atthe hearing, the parties may:

6237.67.1. Call and examine witnesses, who must testify under oath or by affirmation;

6237.67.2. Introduce exhibits;

6237.67.3. Cross-examine opposing witnesses on any matter relevant to the issues even though
the matter was not covered in direct examination;
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6237.6+4. Impeach any witness regardless of which party first called the witness to testify; and

6237.67.5. Rebut any evidence against them.

6237.780. In presenting its case in response, the tax commissioners legal representative shall
introduce a copy of all relevant documents not previously part of the record or not introduced by the
taxpayer or other petitioner, including any audit findings and supporting schedules, and related federal tax
documents.

6237.89. In the discretion of the administrative law judge, affidavits as to relevant facts may be
received, for whatever value they may have, in licu of the oral testimony of the persons making such
affidavits.

6237.940. Objections to evidence. -- Objections to evidentiary offers may be made, and they and
the rulings thereon shall be noted in the record.

6237.10+. Inquiry by ALJ. -- The admmistrative law judge may ask questions of the parties or of
witnesses for the purpose of clarifying the record.

6237.112. Substitution of copies for originals. -- When books, records, papers, or other documents
have been received in evidence, the substitution of a copy thereof may be permitted.

6237.123. Return of original exhibits. -- When original exhibits have been received in evidence, the
party who offered such exhibits may be permitted to withdraw them after the determination of the
administrative law judge becomes final.

6237.13.4. Stipulations._-- _Any time prior to the evidentiary hearing the parties are able. if they so
desire, to provide this Tribunal with stipulated facts.

6237.13.4.2. The presiding administrative law judge may, in the mnterest of justice, allow the
parties to make posthearing evidentiary submissions within time restrictions fixed by the administrative
law judge.

6237.145. Argument. -- After all of the partiecs have completed the submission of the evidence, they
may orally argue the applicability of the law to the facts.

6237.156. Legal briefs, or proposed findings of fact and conclusions of law.

6237.156.1. The administrative law judge may order the parties to file legal briefs, or proposed
findings of fact and conclusions of law within the time permitted by the administrative law judge.

6237.156.2. A party filing a legal brief, or proposed findings shall serve a copy efabrisf on the

other party at the time the brief or findings are #s-submitted to the admimstrative law judge te-and proof of
service on the other party shall be attached.
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§121-1-6438. Evidence.

6438.1. General. -- Hearings before the office of tax appeals are relatively informal in the sense that
the technical rules of evidence applicable to trials in the courts of record are not binding in hearings
before the office of tax appeals. For example, the office of tax appeals may admit and give probative
effect to evidence of a type commonly relied upon by a reasonably prudent person in the conduct of his or
her affairs, subject to relevance and materiality. Irrelevant, immaterial, or unduly repetitious evidence
may be excluded. Effect shall be given to the rules of privilege recognized by law.

6438.1.1. Ordinarily., witness testimony will be presented in person before the presiding
administrative law judge. Any party desiring to present witness testimony that has been prerecorded or
will be presented via telephone er~tdesconference shall file a motion so requesting.  Any motion making
such a request shall comport with the provisions of Sections 19 and 23 above.
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adwsab-le—A party desiring the return at such party s expense of any exhlblt bclongmg to the party, shall

within ninety (90) days after all possible appeal periods have expired. the—decision—ofthe—case—by—the
ethee-oftascappealshasbecomefimal, make written application to the executive director, suggesting a

practical manner of delivery. If the application is not timely made, the exhibits in the case will be
retained with the rest of the case file and handled accordine to the Office of Tax Appeals record retention

policy.—destroyed-

6438.3. Interpreters. -- The parties ordinarily will be expected to make their own arrangements for
obtaining and compensating interpreters. However, pursuant to Sections 19 and 23 above, any party may

file a motion. challenging another party’s choice of interpreter. Heowever—the-etfiee-oftmappeals—may

§121-1-6539. Exceptions unnecessary.

6539.1 Formal exceptions to rulings or orders of the office of tax appeals are unnecessary. It 1s
sufficient that a party at the time the ruling or order of the office of tax appeals is made or sought, makes
known to the office of tax appeals the action which such party desires the office of tax appeals to take or
such party's objection to the action of the office of tax appeals and the grounds therefor; and, if a party has
no opportunity to object to a ruling or order at the time it is made, the absence of an objection does not
thereafter prejudice such party.

§121-1-6640. Exclusion of proposed witnesses from hearing room until called to testify.

6640.1. Exclusion. -- At the request of a party, the presiding administrative law judge shall order
witnesses excluded from the hearing room so that they cannot hear the testimony of other witnesses. The
prcmdmg admmlstratlvc law ]udgc may also make thc order on his or her own motlon Fhis-subsection
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§121-1-6841. Subpoenas for persons, papers or other tangible things.

6841.1. In general. -- Upon the written request of any party, the administrative law judge assigned
to the matter, or, if an administrative law judge has not been assigned yet, the chief administrative law
judge, may issue subpoecnas to require the attendance of witnesses at an administrative hearing or
subpoenas duces tecum to require the production of books, records, or other tangible things at a
deposition or hearing.

6841.1.1. A request for a subpoena or for a subpoena duces tecum shall be made in writing at
least ten (10) days in advance of the hearing.

6841.1.2. All subpoenas and subpoenas duces tecum shall be issued in the name of the office of
tax appeals.

6841.1.3. A party requesting their issuance must sce that they are properly served.

6841.2. Preparation of subpoenas. -- The party requesting the subpoena or subpoena duces tecum
shall prepare the same for consideration by and the signature of the admimstrative law judge. The party
may prepare subpoenas or subpoenas duces tecum forms that are generally used i proceedings before the
circuit courts of this state, with any appropriate modifications.

6841.3. Signature of ALJ. -- If the administrative law judge determines that the subpoenas or
subpoenas duces tecum should be issued as requested, the administrative law judge will sign the prepared
subpoenas and deliver the same to the party making such request. Service of the subpoenas and
subpoenas duces tecum are the responsibility of the person making the request.

6841.4. Service of subpoena. -- The party requesting issuance of a subpoena or subpoena duces
tecum shall see that it is properly served. Every subpoena or subpoena duces tecum shall be served at
least five (5) days before the return date thereof, cither by personal service made by any person over
eighteen (18) years of age, or by registered or certified mail.

6841.5. Proof of service.

6841.5.1. Except as provided in subdivision 68.5.2, proof of service of a subpoena or subpoena
dues tecum shall be made to the executive director of the office of tax appeals by written statement of the
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date and manner and the name of the person served, that is certified by the person who made the service.

6841.5.2. A return receipt card or other return acknowledgment signed by the person to whom
the subpocna or subpoena duces tecum is directed shall be required to prove service by registered or
certified mail.

6841.6. Fee for service. -- Any person who serves a subpoena or subpoena duces tecum shall be
entitled to the same fee as sheriffs who serve witness subpoenas for the circuit courts of this state. Fees
for the attendance and travel of witnesses subpoenaed shall be the same as for witnesses before the circuit
courts of this state.

6841.6.1. All fees related to any subpoena or subpoena duces tecum issued at the instance of the
state tax department or other agency, without the request of an interested party, shall be paid by the state
tax department or other agency that asked that the subpoena or subpoena duces tecum be issued.

6841.6.2. All fees related to any subpoena or subpoena duces tecum issued at the instance of an
mterested party shall be paid by the party who asked that the subpoena or subpoena duces tecum be
1ssued.

6841.7. Duties in responding to a subpoena duces tecum.

6841.7.1. A person responding to a subpoena to produce documents shall produce them as they
are kept in the usual course of business or shall organize and label them to correspond with the categories
stated in the subpoena duces tecum.

6841.7.2. When information subject to a subpoena is withheld on a claim that it is privileged or
subject to protection as hearing preparation materials, the claim shall be made expressly and shall be
supported by a description of the nature of the documents, communications, or things not produced that is
sufficient to enable the demanding party to contest the claim.

6841.7.3. A person commanded to produce and permit inspection and copying of designated
books, papers, documents or tangible things, or inspection of premises need not appear in person at the
place for production or inspection unless commanded to appear for the deposition or evidentiary hearing.
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§121-1-6942. Failure to appear or to adduce evidence.
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6942.1. Aftendance at hearings. -- The unexcused absence of a party or a party's legal counsel or
other representative when a case is called on for hearing will not be grounds for delay. The case may be
dismissed for failure properly to prosecute, or the evidentiary hearing may proceed and the case be
regarded as submitted on the part of the absent party or partics.

§121-1-7843. Record of proceedings.

F343.1. General. -- Evidentiary hearings before the office of tax appeals shall be recorded or
0thcrw1se rcportcd and a transcrlpt thereof shall bc made, and t%m—ﬂﬁ-@pm&&ﬂ—&f—&ﬁ—ﬂdfﬂim&tfaﬂ%e—law

b{yhﬁhe-ei:ﬁee-e#t-a*a-ppea-}sr

F043.2. Transcript as evidence. -- Whenever the transcript of the testimony of a witness at a
evidentiary hearing before the office of tax appeals i1s duly certified by the person who reported the
testimony for the office of tax appeals, it is admissible in evidence at a later hearing.

§121-1-H44. Legal briefs.

7144.1. General. -- Legal briefs shall be filed after the evidentiary hearing or submission of a case,
except as otherwise directed by the presiding administrative law judge. In addition to or in heu of briefs,
the presiding administrative law judge may permit or direct the parties to make oral argument or file
memoranda or statements of authorities. The office of tax appeals may return without filing any brief that
does not conform sufficiently overall to the requirements of this section.

F44.2. Time for Filing Briefs. -- Briefs may be filed simultancously or seriatim, as the presiding
admmmistrative law judge directs. Fh Frirte— ithrebriefs—shall-prevaiin—the-absenceoiany

H44.3. Additional rules for briefs.

F144.3.1. Extension of time. -- A motion for extension of time for filing any brief shall be made
i writing prior to the due date and shall recite that the moving party has advised the party's adversary and
whether or not the adversary party objects to the motion. As to the effect of extensions of time, see
section 7.38 of this rule.
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H44.3.2. Failure to file. -- A party who fails to file an opening brief shall not be permitted to
file an answering or reply brief except on leave granted by the presiding administrative law judge.

F144.3.3. Delinquent brief. -- Delinquent briefs will not be accepted by the office of tax appeals
unless accompanied by a motion setting forth the reason(s) for the delay that the presiding administrative
law judge deems sufficient to account for the delay.

F44.3.4. Late filed simultancous bricf. -- In the case of simultancous briefs, the office of tax
appeals may return, without filing, a delinquent brief received from a party after the party's adversary's
brief was served upon the party.

H44.4. Service. -- The party submitting the brief is responsible for promptly serving a copy on each
adversarial party.
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F245.1. Service of decision. -- Written notlcc of dcc1510ns &Hd—wﬁt:ten—ﬂet-iee—eileﬂae%e;dﬁs,—eﬂthe

ase shall be served upon the

i = Serv1ce of
notlce of dec1510ns or mﬁdeﬁ—&ﬁﬁﬁ-eﬁﬁee—ef—m;(—appe&}& by ccrtlflcd mall 1s vahd 1f acceptcd by the
party, or if addressed to and mailed to the party’s usual place of business or usual place of abode or last
known address and accepted by any person. If service of notice of decisions e+e+dess by certified mail as
set forth in the immediately preceding sentence is returned as “refused,” “‘unclaimed,” or “not
deliverable™ for whatever reason not involving error on the part of the office of tax appeals, the office of
tax appeals shall then serve notice of the decision er-erders by first-class mail, sufficient postage prepaid,
to the same address, and the date of the United States postmark for this first-class mailing is the date of
service of notice of the decision-ererders.

§121-1-7346. Computation by parties for entry of decision.
#346.1. Agreed computations.

7346.1.1. Where the office of tax appeals has filed or stated its opinion determining the issues n
a case, it may withhold entry of its decision for the purpose of permitting the parties to submit
computations pursuant to the office of tax appeals determination of the issues, showing the correct
amount of the liability or overpayment to be entered as the decision.

7346.1.2. If the parties are in agreement as to the amount of the liability or overpayment to be
entered as the decision pursuant to the findings and conclusions of the office of tax appeals, then they, or

cither of them, shall file promptly with the office of tax appeals an—eriginal and twe—ecopies of a

computation showing the amount of the liability or overpayment and that there is no disagreement that the
figures shown are in accordance with the findings and conclusions of the office of tax appeals. In the case
of an overpayment, the computation shall also include the amount and date of each payment made by the
petitioner.

7346.1.3. After receipt of the subdivision 7346.1.2 filing, the office of tax appeals will then enter
its decision.

7346.2. Procedure in absence of agreement.
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#346.2.1. If the parties are not in agreement as to the amount of the liability or overpayment to be
entered inas the decision in accordance with the findings and conclusions of the office of tax appeals, then
thev both shall file. and serve upon the other party, their proposed calculations. along with an explanation

of how the calculatlons Were arrlved at. eﬁheﬁe{;ﬂieﬂa—ma-yhﬁ}e—wﬁh—&e—eﬁ-}ee—e-f—ta?&appea}s—a

efﬁee—e#t:ae&&ppeal-s—ﬁ-&dmgs—aﬂd-eeﬂe-}uﬁem- In thc case of an ovcrpaymcnt thc computatlon shall also

include the amount and date of each payment made by the petitioner(s).

#346.2.2. If, in accordance with subdivision 46.2.7323 of this section, computations are
submitted by the parties which differ as to the amount to be entered as the decision of the office of tax
appeals, then the partics may, at the office of tax appeals discretion, be afforded an opportunity to be
heard in argument thereon and the office of tax appeals will determine the correct liability or overpayment
and will enter its decision accordingly.

7346.3. Limit on argument. -- Any argument under subdivision_46.2.2 of this section shall be
confined strictly to consideration of the correct computation of the deficiency, lability, or overpayment
resulting from the findings and conclusions made by the office of tax appeals. No argument will be heard
upon or consideration given to the issues or matters disposed of by the office of tax appeals findings and
conclusions or to any new issues. This section may not be regarded as affording an opportunity for retrial
or reconsideration.

§121-1-7547 Publication of administrative decisions, except small claim decisions.

#547.1. All administrative decisions, after they become final, except decisions in small claim cases,
and all appealable orders of the office of tax appeals, shall be published in the state register after having
been redacted to maintain confidentiality.

7547.2. The office of tax appeals may also publish these redacted decisions on the internet.

7547.3. Decisions in small claim cases will not be published because they have no precedential
value.
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§121-1-7648. Harmless error.

7648.1. No error in either the admission or exclusion of evidence, and no error or defect in any ruling
or order, or in anything done or omitted by the office of tax appeals, or by any of the partics, is grounds
for granting a new evidentiary hearing or for vacating, modifying, or otherwise disturbing a decision or
order, unless refusal to take such action appears to the office of tax appeals to be inconsistent with
substantial justice. The office of tax appeals, at every stage of a case, will disregard any error or defect
that does not affect the substantial rights of the partics.

§121-1-7749. Motion to correct clerical or computational mistakes, reopen the record, request
reconsideration or vacate decision.

F749.1. General. -- within twenty (20) days afier receipt of a final decision n any matter, any party
mayv file a motion to:

49.1.1. correct clerical or computational mistakes,

49.1.2. reopen the record,

49.1.3. request reconsideration of findings or opinion,

49.1.4. vacate decision and hold new hearing.

F749.2. The only erounds upon which a motion to reopen the record will be heard are:

FF49.2.1. Newly discovered evidence which, if introduced into the record. would probably have
produced a different result and which could not have been discovered with the exercise of reasonable
diligence in time to be offered into the record of the proceeding: or

F749.2.2. Fraud. misrepresentation, or other misconduct of an opposing party.

7749.3 A motion to vacate decision and hold a new hearing shall demonstrate good cause as to why a
new hearing shall be held. For purposes of this section, "good cause" means any of the following:

7749.3.1. Error of law that. if corrected. would produce a different resuli;

F949.3.2. Mistake of fact that. if corrected. would produce a different result;

F3749.3.3. Fraud: or

FF49.3.4. Anv other reason the office of tax appeals deems sufficient and material.

F749.4. Hearing on motion. -- Within seven (7) working days after a party files a motion under this
section. the office of tax appeals shall hold a hearing on the motion and within five (5) working days

thereafter issue its written order ruling on the motion.

7749.5. Reply to motion. -- The opposing party mav file a response to_any motion filed under this
section. Such response must be in the hands of the other parties and the Office of Tax Appeals at lcast
twenty-four (24) hours prior to any hearing to hear the motion.

F#49.6. Motion does not extend appeal time. -- The filing of a motion under this section does not
toll or extend the time for applving for judicial review of the written decision.
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§121-1-8650. Preparation of the record on appeal.

8650.1. General. -- Upon receiving written notice of any appeal by a party from a decision or other
final order of the office of tax appeals, to the West Virginia Intermediate Court of Appeals. a-etreuit-court
w-this-state, the office of tax appeals shall be responsible for seeing that the record of the case is prepared
for submission to the etrewiteourt intermediate court of appeals pursuant to the provisions of West
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Virginia Code Section 29 A-5-4 —within-the-tinerequired-by-thecourt

8650.2. Contents. -- The record for appeal shall consist of a copy of the office of tax appeals
original file, including, but not limited to, the following items:

8650.2.1. A certified list of docket entries showing the dates of filing and the nature of all
documents filed and the date and disposition of all proceedings conducted.

8650.2.2. All papers, including, but not limited to, all of the following items:

50.2.2.a. Petitions,

Lh

0.2.2.b. Pleadings,

W
e
o]
b
e

. Notices,

h
o
o
b2
[a W

. Stipulation,

W
o
b~
[\
a

. Motions,

h
o
-]

2.f. Briefs,

h
o]
[\.]

.2.2.g. Intermediate rulings,

50.2.2.h.

The decision or order being appealed,
50.2.2.i. The original transcript(s) of the hearing(s), and
50.2.2.j. Original exhibaits.

8650.3. Payment of costs. -- The reasonable cost of preparing the record for transmission to the
Intermediate Court of Appeals Girewst-Coust shall be paid by the party appealing.4te-eieust-eoust: If both
parties appeal to the Intermediate Court of Appeals eirenit-court, the rcasonable cost of preparing the
record shall be shared equally by both parties. Any party to the Intermediate Court of Appeals Girenit
Geurt appeal will be provided with a copy of the Office of Tax Appeals’ record. upon a written request
and pavment of the cost of copying the same.

8650.4. Index of record. -- At the time the executive director forwards the record on appeal to the
clerk of the Intermediate Court of Appeals eixeuit-eouxt, the executive director shall forward to each of the

parties a copy of the index to the record on appeal.
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§121-1-518. Small claim cases.

10251.1. General. -- The office of tax appeals may handle certain cases as small claim cases as
provided in W. Va. Code §11-10A-11. Small claim cases are handled more informally than other cases.
The administrative law judge’s decision in a small claim case is not subject to further administrative or
judicial review.
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30251.2. Eligible cases. -- Generally, the following cases are eligible for handling as small claim
cases and shall be handled as small claim cases upon the written request of the petitioner provided the
office of tax appeals concurs in the election:

30251.2.1. Those cases in which the amount in controversy does not exceed ten thousand dollars
($10,000) for any one taxable year. For this purpose, the “amount in controversy” means the total amount
of tax and any additions or penaltics, but excluding interest, for any one taxable year that is in
controversy.

30251.3. Commencement of small claim process. -- A small claim proceeding before the office of
tax appeals contesting a notice of assessment or denial, in whole or in part, of a claim for refund or credit
of any tax collected by the tax commissioner under the West Virginia tax procedure and administration
act, W. Va. Code §11-10-1 et seq., or any appeasable order issued by the tax commissioner, shall be
mitiated by timely filing a written small claim petition that succinctly states:

10251.3.1. The nature of the case;
$0251.3.2. The facts on which the appeal 1s based; and
+0251.3.3. Each question presented for review by the office of tax appeals.

40251.4. Answer. -- Within five (5) days of receipt of a timely filed petition pursuant to subsection
51.310.3 of this section, the executive director of the office of tax appeals shall provide the tax
commissioner with a copy of the small claim petition. The tax commissioner shall file a written answer to
the petition within forty (40) days of his or her receipt of the petition. The answer shall succinctly state:

+9251.4.1. The nature of the case;
40251.4.2. The facts relied upon by the commissioner; and
10251.4.3. An answer to cach question presented for review.
30251.5. The tax commissioner shall serve the petitioner or the petitioner’s representative, if a

representative is identified in the petition with a copy of the answer. A certificate of service or ather
proof of service shall be attached to the answer filed with the clerk of the office of tax appeals.
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40251.6. Appearance and representation.

10251.6.1. Petitioner. -- The provisions of West Virginia Code Section 11-10A-15 shall govern
appearances i small claims cases. Specifically, Fthe petitioner may appear before the office of tax
appeals in his or her own behalf, or may be represented by an attorney or by any other person as he or she

may choose__However, in no circumstances shall any person be permitted to conduct the unauthorized
practice of law.

10251.6.2. Tax commissioner. -- In a small claim case, the state tax department will ordmarily
not be represented by legal counsel. The state tax department may be represented in a small claim case by
an employee of the department who is not a lawyer but who 1s familiar with the facts of the case.

40251.7. Disposition of small claim cases. A small claim case will generally be decided based upon
the content of the small claim petition and any other relevant documentary evidence submitted by the
parties in accordance with time restrictions fixed by an administrative law judge.

406251.8. Scheduling of hearing. -- The office of tax appeals will not schedule a hearing in a small
claim case, until m*t—}%é@)—ela-ys—aﬁeﬁthe—pe&t-leﬁ—waﬁ—ﬁ}ed—ef the petitioner or the state tax department
earhier-advises theat administrative law judge that the issues in controversy cannot be resolved without a
hearing.

10251.9. Notice of small claim hearing. -- If a small claim petition is set for hearing, the chief
administrative law judge shall provide written notice of the date, time and place of the hearing to the
petitioner, to the petitioner’s representative of record, if any, and to the relevant part of the state tax
department, at least twenty (20) days in advance of the small claim hearing, which must be heard within
ninety (90) days after the small claim petition is filed, unless set later than that ninety (90)-day period for
good cause.

40251.10. Discovery not available. -- Prehearing discovery and other prehearing processes available
in other cases are not available in small claim cases. The parties are strongly encouraged to contact each
other after the petition is filed and to diligently work to resolve the matters in controversy without a small
claim hearing.

$0251.11. Continvances. -- The office of tax appeals ordinarily will not grant a continuance
{postponement) of a small claim hearing, and will grant no more than one continuance for good cause

shown in writing at least seven (7) calendar days prior to the scheduled small claim hearing.

40251.12. Small claim hearing. -- The administrative law judge shall conduct any small claim
hearing as informally as possible, consistent with orderly procedure.

30251.12.1. The petitioner has the burden of proof, and must bring to a small claim hearing two
(2) copies of any and all relevant documents that the petitioner wants considered.

30251.12.2. Any non-lawyer representative of the State Tax Department attending a small claim
hearing must also bring two (2) copies of any and all relevant documents that he or she wants considered.

10251.12.3. A small claim hearing will not be recorded.
30251.12.4. All testimony at a small claim hearing will be under oath or by affirmation.

30251.12.5. The administrative law judge and any non-lawyer representative of the state tax
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department attending the small claim hearing may ask questions of the petitioner or of his or her
representative or witness(es), and the petitioner or his or her representative may ask relevant questions of
the state tax department’s non-lawyer representative.

30251.12.6. After a small claim hearing the parties will not be required to submit proposed
findings of fact and conclusions of law, except to the extent the administrative law judge, in his or her
discretion, otherwise orders.

40251.13. Written decision. -- In a small claim case, the administrative law judge shall issue and
serve upon the parties a brief written decision, explaining succinctly the basis for the determination.

30251.14. Time for issuance of decision. -- The administrative law judge shall 1ssue the small claim
decision within ninety (90) days after the case was fully submitted for decision, that is, within ninety (90)
days after the case was fully submitted on documents only, or within ninety (90) days after any small
claim hearing was held and any and all post hearing evidentiary submissions (and any post hearing
submissions of written argument) were received by the office of tax appeals.

406251.15. Decision not appealable. -- A decision in a small claim case 1s final and conclusive upon
issuance, and is not subject to any further administrative or judicial review.

10251.15.1. The amount, if any, found to be owed by the petitioner to the state tax department
shall be paid within thirty (30) days after notice of the small claim decision is received by petitioner or the
petitioners representative, if any.

40251.15.2. The amount, if any, of overpayment by the petitioner determined by a small claim
decision shall be promptly refunded or credited to the petitioner.

10251.16. No precedential value. -- A decision in a small claim case is not precedent for any other
contested matter.

30251.17. Decision not published. -- A decision in a small claim case will not be filed in the State
Register or published elsewhere.

121-52-1 Property Tax Appeals

52.1 Deadlines to initiate appeals

52.1.1 Appeals pursuant to West Virginia Code Section §11-3-151 -- Anv Taxpaver who has
met with, or filed a written petition with their county assessor, regarding valuation of real property or
business taneible personal property. and secks to file an appeal with the Office of Tax Appeals pursuant
to West Virgimia Code Section §11-3-151, shall initiate the appeal by filing a petition within thirty (30)
days of receipt of a ruling by the assessor.

52.1.2 Appeals pursuant to West Virginia Code Section §11-3-24a -- Any Taxpaver who has

met with their county assessor regarding the classification or taxability of real property. and who has
received a written ruling from either the assessor or the Tax Commissioner regarding the same, shall
initiate their appeal by filing a written Petition with the Office of Tax Appeals within thirty (30) davs of

receipt of the written ruling.

52.1.3. Appeals pursuant to West Virginia Code Section §11-3-23a(c) -- Any Taxpaver who has
received a notice of increase pursuant to West Virginia Code Sections §11-3-2a or §11-3-15b mayv initiate
an appeal with the Office of Tax Appeals by filing an appeal no later than February 20 of the tax vear.
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52.1.3.a. Anv Taxpaver who has received a notice of increase pursuant to West Virginia
Code Sections §11-3-2a or §11-3-15b who elects to file a written protest with the Board of Equalization
and Review and subseguently clects to file an appeal with the Office of Tax Appeals. shall file such an
appeal within thirty (30) davs of receipt of a written ruling from the Board of Equalization and Review.

52.1.3.b. Any Taxpaver who has received a notice of increase pursuant to West Virginia
Code Sections §11-3-2a or §11-3-15b who elects to file a written protest with the Board of Equalization

and Review and is not afforded a hearine on the protest, because the Board of Equalization and Review
goes sine die before February 20 of the tax vear, shall file any desired appeal with the Office of Tax
Appeals within thirty (30) davs of the Board of Equalization and Review going sine die.

52.1.4. Appeals pursuant to West Virgimia Code Section §11-3-23a(d) -- Any Taxpaver who has
received a notice of tentative appraised value of natural resource property or industrial property from the
Tax Commissioner, pursuant to West Virginia Code Section §11-6k- 1 ef seq. mav initiate an appeal with
the Office of Tax Appeals bv filing an appeal no later than February 20 of the tax vear.

52.1.4.a. Any Taxpaver who has received a notice of tentative appraised value of natural
resource property or industrial property from the Tax Commissioner, pursuant to West Virginia Code
Section §11-6k- 1 ef seg. who elects to file a wrnitten protest with the Board of Equalization and Review

and subsequently elects to file an appeal with the Office of Tax Appeals. shall file such an appeal within
thirty (30) davs of receipt of a written ruling from the Board of Equalization and Review.

52.1.4.b. Anv Taxpaver who has received a notice of tentative appraised value of natural
resource property or_industrial property from the Tax Commissioner, pursuant to West Virginia Code
Section §11-6k-1 et seq.. who elects to file a written protest with the Board of Equalization and Review
and is not afforded a hearing on the protest. because the Board of Equalization and Review goes sine die

before February 20 of the tax year, shall file any desired appeal with the Office of Tax Appeals within
thirtv (30) days of the Board of Equalization and Review going sine die.

52.1.5. Appeals pursuant to West Virgimia Code Section §11-3-24 --  Any Taxpaver who
receives notice of an increased assessment, pursuant to West Virginmia Code Section §11-3-24(d) and is
afforded a hearing before the Board of Equalization and Review and subsequently elects to file an appeal
with the Office of Tax Appeals. shall file such an appeal within thirty (30) days of receipt of a written
ruling from the Board of Equalization and Review.

52.1.5.a. _Anv Taxpaver who receives notice of an increased assessment. pursuant to West
Virgimia Code Section §11-3-24(d) and elects to foreoo a hearing before the Board of Equalization and
Review and subsequently elects to file an appeal with the Office of Tax Appeals. shall file such an appeal
within thirty (30) days of the Board of Equalization and Review poing sine die.

52.1.6. Any Taxpaver who has received a farm use valuation or classification determination from
the Tax Commissioner pursuant to Title 110, Series 1A of the West Virgimia Code of State Rules may
initiate an appeal with the Office of Tax Appeals by filing an appeal within thirty (30) days of receipt of

the written determination.

52.2. Style of property tax cases.

52.2.1. If an appeal 1s brought pursuant to West Virginia Code Section §11-3-151. the case shall
be styled “Taxpaver Name” v. ©° . Assessor of County™.

52.2.2. If an appeal is brought pursuant to West Virginia Code Section §11-3-24a. or West
66
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Virgimia Code Section §11-3-23a(c). the case shall be styled either “Taxpaver Name™ v.
Assessor of County” or “Taxpaver Name” v. © . as State Tax Commissioner of

West Virginia.”

-

52.2.3. If an appeal is brought pursuant to West Virginia Code Section §11-3-23a(d). the case
shall be styled ““Taxpayer Name v. . as State Tax Commissioner of West Virginia.”

52.2.4. If an appeal is brought pursuant to West Vireinia Code Section §11-3-24. the case shall
be styled ““Taxpaver Name” v. *“County Commission of County.”

52.3. Appellate review of property tax casecs by the Office of Tax Appeals.

52.3.1. If a Taxpaver has been afforded a hearing before the Board of Equalization and Review,
and such hearing involved testimony taken under oath and transeribed. and the introduction of exhibits.
then review by the Office of Tax Appeals shall be on the record created below. In all other property tax
appeals the hearine before the Office of Tax Appeals shall be de novo.

52.3.2. If an on the record hearing. as described in Section 39.3.1 above is appealed to the
Office of Tax Appeals. the Petitioner shall be responsible for obtaining the record from the Board of
Equalization and Review on such schedule as the presiding administrative law judge shall set.

52.4. Unauthonized practice of law not allowed.

52.4.1. Pursuant to West Virginia Code Section §11-10A-15, during the pendency of any

property tax appeal. and prior to any propertv tax prehearing conference or evidentiary hearing. anv party
may be represented by anv person he/she/it may choose. However, pursuant to West Virsinmia Code
Section §11-10A-15(b), the unauthornized practice of law before the Office of Tax Appeals is not allowed.
As such, at any prehearing or evidentiary hearing in a property tax case, the Tax Commissioner, Assessor,

or County Commission must be represented by an attorney licensed to practice law in West Virginia. or

an attorney admitted pro hac vice. Additionally. unless the property owner is an individual. married
couple or sole proprietor, they too must be represented by counsel as described above.

59.5. Payment of taxes while appeal is pending.

59.5.1. All taxes levied and assessed against the property for the vear in which the protest or an
appeal has been filed shall be paid before they become delinquent. If the taxes are not paid by May 1%

after the property tax vear in question. the Office of Tax Appeals shall. pursuant to West Virginia Code
Section §11-3-25a, dismiss any appeal concerning property so delinquent.
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