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SUMMARY OF COMMENTS RECEIVED REGARDING
PROPOSED RULE 11 SR 16, AND RESPFONSES
OF THE WEST VIRGINIA BOARD OF MEDICINE

Praring the 2022 legislative seasion, the West Virginia Legislature passed Senaie Rl 66,
oy

al
which modified W, Va. Code § 30-3-14, The changes to the Medisal Practice Aet implementad
by the ik

i, Provide more specific direction on a practitioner’s duty 10 repott evriain categories of
professional risconduct to the Board, including sexual misconduct with patients;

2. Clanfy that sexual muscondugt constitutes profeasional misconduet for which

disciplinary astion or license dendal roay oceur: and

Trireel the Board of Medicine 1o propose rules for legislative approval which deftne

L]

sexual miscondact and identify probibited sexual misconduet.

On hune 24, 2022, the West Virginin Board of Medicine filed g Motice of Comunent
Period on g new Proposed Rude, 11 CSR 18, Profhiing Sexual Misconduct by Health Cave
Praetiiioners. The Notice established a thirty day commnent period on the proposed nde, which
conchuded at 12:00 pm on July 25, 2022, Dhaieg the comment period, the Board received iwo
comments.! The Roard has reviewed the comments reveived, and on July 26, 2022, the following
responses were authorized by the Board. A copy of this summary is being provided o sach of

the comunernters,

Commenter Date Received

1. Ceraid Wedemeyer, MD July 5, 2022

Dr. Wedemeyer identified a typographical error in subdiviston 7.1.3. of the proposed

nile. As originally filed, this subdivision reads:

' Qopies of the eomments received by the Board and the Board's {ndividual responses thereto are attached
{0 this snmmary,
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7.1.1,  The natient was ooconseious op otherwise unable 1o provide
conzent  for the healthosre services and the practitioner’s  conduct
cantirmed to the standard of care for the patient presentation in an
emergeney seiting,

e conumenter proposed that “confirmed” be replaced with “conformed.”

WYBOM Response: The Board appreciates Dr. Wedemeyers carefl review of the mle
language. Subdivision 7.1.3. has been modified in conformity with this helpful comment.

Commenter Date Reegived

2. Michael Edmond, MUIX July 22, 2022
Chief Medical Officer
West Virginia University Medical Corporation
drbial Univarsity Health Assceiates

West Virginin University Medical Corporation d/bfa/ University  Health Assoctates
CLHAT provided wiitten somments which address three aspecis of the proposed rale.
Foundational 1o one or mere of these cornments appears 1o be the premise articulated by UHA
that “W. Va. Code & 30-3-14 subjects health care practitioners o discipline for epgaging m
sexual misconduet’ with a patient and creates reporiing  Tequienients for any person
authorized/licensed by the WVBOM for engaging in sexusl susconduet with a patiens,” UHA
Commeng, po L

As a prefiminary matter, the Board responds that THA's sunmnary of the changes
smplemernted by Senare Bill 606 is tnwomplete. Senate Rifl 406 idenidfies “sexaal misoonduct”
generally {as opposed 0 sexaal miscomduct targeting patients) as professional misconduct which
may result in diseiplinary action by the Board? Senate Bill 806 does not limit professional
disciphine to instances of sexual misconduct mvolving patienss, and the bill specifically direets

the Board to pronmuigate a rule for fegislative approval which identifies and describes sexual

b

? The board may deny an applivation for a license or other anthorizatinn to prastive medicine and sargery
or podialry 6 this state and may discipling & physiclan o podiatrist ficensed or otherwise lawiully
practicing o this state whe, after @ bearing, has beew adipdged by the board as ungnalified due to any of
the following reasons:
EX
{8} Exercising inflaence within a patient-physician relationship for the purposs of engaging a
nafient in sexual activity or engaging in sther sexual misconduot:

W, Va, Code § 30-3-14{cX8) {orophasis supplied),
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mizconduct which may result in professional disciplinary action or license dendal, * Fn contragt,
he duty 1o report component of the bill located in subscction 14(h} tdentifies five specific types

of professional misconduct which wigger a duty 1o repart to the board, two of which relate

specificatly o sexual misconduet with patiants.”

UHA's first comment centers on the definition of sexual impropriety set forth in the
proposed rule.  Specifically, UHA opines with respest 10 11 €SR 162,78 v»ha:h includes
within the definition of sexual impropriety “{{latling 1o offer the patient the npportum“v o have
chaperone in the Nxan's.iniﬁg 1O d.tsmﬁsz an cxamination of the pelvic area, genitals, breasts,
rectum, of prostate.” UHA commented:

Laopmont A8

3~} e

P The board shail propnse retes for Jegislative approval s aceordance with the provisions of |
ser. of this code which define sexual miscombunt and idenndy profibited profussional miscondset
including sevual mivconduet, for which an spplication may be denfed andfor a lioense or other
awthorization 1o pragiice may be subject to disciphnary action by the hoard purswand o s seciion

W, Va Code § 30-3-190u) {(smphasis supphied).
* Ay person Heensed or awthotized by the board to provide healt b care services o pabents in Bus staie
shafl subndt o writien report to the board of auy of the following invidents the persog reasonabiy believes
i have occurred involving a person leensed of aufhorized by the board to provide i ealth care services to
pationts in ths slatel

{A) Exercising influence within & provides-physician re Irionship for the purpose of engagisg a
patient in sexual activity;

1

() Vielating emsbiished medical or professivnal proiecels rege rding transforring controdied

substances or preseribing coutroled substatoes]

aly suppdied)
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WVBOM Response to First UHA Comment: The Board thanks UHA for this conment and
sgrees that subdivision 2.7.9 provides adequate patient protection without the inclusion of
suhdivision 2.7.8. The agency approved version of the mile eliodoates a falhwe to offer a
chaperene from the delinition of sexual impropriety, and the rema inder of the definttion
renurnbered accordingly,

UHA s second comment focuses on subsection 6.1 of the proposed rule, which originally
provided:

5.1, Sexual relationshing betwesn practitioners whe superviss health carg
practiioners in fraining and  lrainees ave unethical and  constitule
practitioper_sexual_misconduct. Trainee consent 13 not a defensse 1o
charges of protessional misgonduct

LIHA comumented:

{1 o nderstond that e gorl of e now Rgiciatin ad s
Bt by thew providers. b tndier k oy thils g
suteetion. Novetholos, 8 tho afend m ﬁ \m
safety gosmon, 1‘1{* ke 2y Wi

H *m

v e

3

o8 x-‘& %};\t <] §"’*11‘“

conaliaes 1;&

o the wdbiy of

\

g P

F:L@e:xw} ES
Bole thal the ?»i“ :*‘man. t*zc s g o the eines,
HEA

¥

WYROM Response to Second UHA Comuaents As discussed hereinabove, the goal of Sepate
Bill 606, as evidenced by ﬂk- plain janguage of the statwtory amendments, 1 is broader than
suggested by the commentet monetheless the Board has no interest in mm‘g nng ms authority of
health care institations of wuuzmm? institutions in esteblishing houndarie md requirements for
their emplovees and students. There are many occastons whers the gam:d ction of the Board and
the authority of a health care g muhan overlap or run parallel, and the ability of & heaith care
imstitution {0 acl, dn.\pnu Doard invesiipations or disciplinary outcomes, I8 protecied by the
Medical Pragtice Act.”

Baiablishing throsholds for pmlm\mmi misconduct v within the purview of the licensing
i:maxd,_ and the standard set forth in subsection 6.1 is consistent with the rulemaking anthority

The filing of 2 veport with the board pursiant 1o any provision of this article, any Hoves stipation by the
soard, or any disposition of & case By the hoard does not weolude any action by o bospital, other 3\;3%&:
care facthiy, of :)mfe:‘.:swa ai saniety sun‘prihmi primarily of physicians o podiairists 1 suspen wd, restricl,

ot revoke the privileges or membership of the phy sician or podiatnst,

W, ¥a, Code § 30-3-14dby 12}
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delogated to the Board and with appropriate standards of condust for medical professionals with
respent (o trainees, and is consistent with the Arperican Modical Assoct tation’s Code of Medical
Ethics und the associated Code of Medical Ethics Opindon 9.1.3, which provides, in part:

Sexual harassment in the practice of medicing ’=.-.x ethical, Sexual
harassoent exploits inequalivies in status aad power, abuses the rights and
trust of those who are subjected 1o such oo }dmia e ”r:za: with an
individual’s werk performance, and may influence or be perceived as

influencing professional advancement in 2 manner unrelated o clivenl w
scademic performsnce harm professional working relationships, and
creaie an intimidating or hostile work environmment. and is likely to
jeopardize patisnt care. Seaval relationships beteween medical supervisors
and frainces are not accepiable, even it consersual. The supervisory rode
should be eliminated if the parties wish to pursue their relationsiup.

UHAs comment does iciuﬂ'ii\ a potential fack of clarity in this rule provision which the
Hoard has slected to remedy by lserting lany [uage W hich clarifies that the prohibition applies to

<

i

supervisors and those trainegs w Em the supervisor Is currently sapervising, The new language of
subsection 6.1, provide
& 1. Sexual relationshins betwesn practitoners who supervise hoalth care
nrachitioners in trainiog and trainces eurrently under their supervision
are aneihical and constitule nraciitioner sexual misconduet, Tranes
consent is not a defense to_charges of professional misconduct,

The Board is gratefd to UHA for entifving tis potential Back of clavity and the
oppoTiunity o pwnic more specific langusge in the rule o avoid an uuneees wsariy broad
irderpretation of the provision, to avuid any appearance of intruston into uwmhm}mi policies for
the management of s mngﬁim w5, and to ensure that the prohibition is clewrly lmited to
supervisors and those trainees for whom a supervisor is prov wling current supervision,

UHA’s final commaent appears to relate to Iis interpretation of the reporting provisions of
W, Va, Code § 30-3-1HBYES) in coneert with proposed T ﬁrs"s*-'is%ﬁm 6.2’.. 276 and 2.7 4, which
deal with the defiiiion of sexaal impropriety and sexual baressment with respect 1o patients,
surogates, or other people o practitioner encturdens dhuring the course i“i professional practice.
UHA conunents:
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critical role health care institutions play in establishing safe and appropriae workspaces for
health care practitioners. The referenced provisions of this rele do not infringe upos L the rights of
3 madial emplover to do so, nor do they o hibit 2 medical employer o contrel the employee
disciplinary process. Rather. the rule ideatifics profe sssiomal ethical standards for practitioners
and provides fsrw'%t samers with cleat notice concerning the kind of conduct that may resalt m
disciplinary action against « license.

WVBOM Response to Third UHA Comments  The Board recognizes and u(‘g}fi,t,ia es the

The faet that certain conduct may violate a health care Institution’s ersploymend polinies
and result in employment action does not insuiste that conduct from evalustion for possible
professional discipline. Likewise, wi hile some institutions, such as the conupenter, are very well
aquipped to develop and Boplement policies an wl practices for safe and appropriste workspaoees,
somne are not as sophisticated,  This rule is writen o goverm ! the professional conduct of all
practitioners Heensed, regési‘erwd or otherwise authorized 10 practice by this Board, irns‘hadisw
hospitalists who are working in & highly developed employment ecosystem and solo practitioners
wha may operate without the begefit of stmitar institugonal wlstroctures,

E’zznpax‘imiiy’, there appears o De 2 wisundeestandimng of the report mﬁ reguireme
Neither the rule, nor W, Va, Code § 30-3-18H{b)5) (which was enasie -d as part of Senate Bill fmm
3a.xgum. a practitioner o report sexual misconduct 1o the Board wnless the wmal milscoidut

involves @ parient. Often, the Board learns of physician sexoal miseonduct with respect 1o stafl
through existing reporiing mqmmt‘am» that pu,nim Renate BUl 606, As an example, i a
hospiial takes final diset mmrv action apainst & physician, within 60 days it is required o repont
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the final action to the Board pursuant to long standing reportin qm;w*s ents enshrined in W,

Va. Code § 36-3-14(03 2. The Board amicipates that this mﬁ mmzm: {0 be the predominant
way such nxu@* may come 1o s atlention,

The Board appreciates UHA s concers regarding medical staff commitiees,  Institutional
reporting based upon acuons taken by a medical staff commitiee is governed by W. Va, Uode §
R3-T4(0H2) and (3). An individual serviag on such a copunitiee is not expected, by virtug of
knowledge solely gained through such committes work, to make individual reports to the Board.
That would undermine the work of the medical staff comunittee, and iy ncoosisient with the
witent of W, Va. Code § 30.3-14{bL

in an offort fo provide additional clarity and reassurance on the issues raised by this
comment, the RBoard has added an additionsd section to the role which addvesses the concerns

raised by UHA vegarding reporting. The new section provides:

811-16-%, Reguired Reporting,

5.3
[ a3
H

9.1 Anv nerson who holds a practice credential ssued by the Bowrd shall
submit a writden report to the Suard in conformity with the provisions of
W, Va Code & 30-3- 140045 i he or she reasonably_believes that a person
Geonsed or otherwise asthorized fo prastos by the Board has:

G 1.1, Pxercised influence within a provider-phvsician relagonship
for the nurpose of ensaging & patlent in sexual selivity; or

9.1.2, Faeseed in other seauad misconduct with a patisot.

Provided, that 8 person doss not have an individual ohlizaton 1o submita
report i the person’s knowledge is gained solely through ‘pm‘i‘ii“l}‘}a‘iiﬂﬂ o
a medical staff committee tsked with Investigation and other PRSIy Agw
activities, This exception does not rehieve any metitutional ohilgations 10
comphy with the provisions of W, Ve Code §§ 30-3-1¢ by av {3,

The Board believes that the additional clarity offered by the additional language addresses the
misunderstanding regarding what sexual mi&:aoﬂd;‘“t nust he rep {smd o the Ba} ard and provides
assurances fo members of medical stafl commitiees m the processes of such commitiees are
only reported throogh institutional miechaniams pursuﬁtn to other bi’aish Qry provisions.

Conclusion
In soncluston, based i pon ¢ e comments received, the Board's agency approved filing
contalns Ei nmdsima fons identified hereinabove. The Board again expresses s appreciaton 1o
i, Wedemeyer and UHA. These cotunerts assisted the Board s review of its proposed rale and
sestdied in modifications which the Board believes improve the rule.
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" practioners conduct gonfirmed to the stangard of care..” » "practioners

Gerald Wedemayer, MD

WYL Medicine United Hosgital Center

327 Medical Park Dr

Bridgapori WYV 28330
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ViA ELECTRONIC MAIL OMNLY
Gerald T, Wademever, M2

WYL Medicine United Hospital Center
327 Medical Park Dirive
Rridgeport, West Virginia

26334

[l

e Proposed West Virginis Board of Medivine Rule 11 USR 16
Dear L. Wedemeyern

Thank veu for taking the time to review and comment on the Board™s proposed rate 1
CRR 16, Profibiting Sexual Misconduot by Feaith Care Praciitianers.

The Lepislative Comudttes of the Board met on July 26, 2021, 10 raview and consider afl

of the mmmmix that were recelved. Discussion oget *rr-;*d‘ and the Commities approved some
ma Hfications o the mogmxw eule in response to the comments it received. Enclosed please hind

the Board's Swmmary of Comments Reveived Regarding 11 CER TS and Responses of the West
3 irginda Soard of Medicine {without atachments ).

The ssi:r;"m:vﬂpprmfﬁd version of 11 OSE 18 will he filed with the West Virginia

Sa—.‘.ca‘t‘tafv of State's Office today m*d will be available for rm‘im& on their wehatie at
b apDs. 08 WY, 0{‘-‘:&&;3’%‘ fesr/, The enclosed surnmary along with all comments will alse be

svatiable on the Secrstary of State’s website.

Thank you again for your participation in the rulemaking process angd for your comments,

S
Sincerely,
§
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by

Mark A. ‘?-g;mmﬂ;t
MASHef
Enclosore
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EL. §”mpamz§ Rule § 11-316-8.1: “Sexual re .325&-:141;.{}@ hetweon practitioners who supervise health cave
pk.aunt{;m; 5 in baining and frainess atg unethical and const t: practitinner sexual mrisconduct. Traines
consent is net a defense to charges of professional }:nésc{mm

Comment: § is understond that the posd of the new leglalation and associated vudes Is to protect patiems from
sexug! miscondect by thelr omdcn it is unclear how this wm’.swz iles back to the shisclive of patient
protection, Nonetheless, to the exient the WVBOM construes trainer / trainee relationships to pose & patient
safely conoem, the Rule as writen would wsurp the authority of nstiutions for manageroont of s own
emplovess. Por fnstance, practitionsrs at the same level may be marred o engaged o 8 conseniing
.\,Egiimmmgj, at which point one desides to seek miditional training, Under the prosent constraetion of the Rale,

any “sexual relationship” betwesn 4 practi tittoner that ¢ ug’:ss*viwf-;s and any %ﬁg\ervzss:e._, regardiess of whether the
superyisor 1s supervising the supervises, is pr ﬂh%kﬁued and reporiable. There is no clarifoation as part of the

Rule fiat the probibition is wiggered only i the supsrvisor-pariner is oversceing the training of the irainee-
pariner.

T8, Proposed Hule § 11-16-6.2: “Engagin 3{ in gexoal a:mrugzr:::iv inchading sexnal havassroent, o the
practice of 3 healh ;;s,aimﬂ on of i a practitioner’s work eavironment Is unethic } rmay disrupt patient care,
and corstitutes sexual misconduct.”

and

Proposed Hule § 113620 7.4: “Participsiion by ffe practitioner in conversation regarding the sexual
mroblems, sexual proferences, or ssxual fantasies of the practittoner.”

and

Proposesd Rule § 11-16-2.7.6 “Sexual harassent, ncloding bat not limited fo the following
Pmﬁ:‘z%i’ A}t ‘-'s;r:ndwzt towards patients, surogates, or nther pevsot the peactitioner encotmters duthoy the sourse
of the practitfonet’s profussional practiom

37 6.0 Unweloome soxuad advances;
2.7.6.5. Reguests for sexual favors; and
2760, Other verkal o physieal conduct of a sexual natare.”
Combined Comment: Basad on e iisng smge of W, Ve, Code § 304314, it is not heltgved that the legislatore
intendod the WYBOM fo ciroumvent the investigmory and disciplingry provesses of health cars pmc*iti:}m—*rv
by their rospostive priviloging mwmmnx arud eraployers. UHA aafd the hospitals to whish the practitionst i3
assipned, should be permitted to mainiin overst fsha arad control of disciplinary processes related to sexval
misponduct or sexual harassinent thal DCCeS MUGNER health cure practitiosers. However, § 11-16-6.2
ug‘zﬁmtzsmas these prooosses by requiring that sexeal impropristy and sexual harassment, which generally
meludes “verbal ov pEW%:éfisE conduct of a sexual sakee” be reported to the WVBOM, The pfﬂeh]d?& Rurther
sltaws the WVBOM to dissipling 2 health care practitioner for sy siloged workplce sexual impropristy of
sexual harassnient,
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Re: Proposed West Virginia Board of Medicine Rule 11 CSR 16

Uear Dy, Rdmaond:

Thank vou for taking the time o 'um and comment on the Bowd's proposed rale 11
(SR 16, Profubising Sexual MY s{:f?}z:fmf :‘ Heulth Care Pracitfioners,

'\.
H
if

The Legislative Conunittes of the Board met on July 26, 2021, 10 review and consider ¢

of the commens that were received, Discussion necurred, and the Committee approved soroe
modifications 1o the pmmxe,d rule 1 ves pomac to the comments i received, Bnclosed please find
the Board's Supmwry of Comments Recefved Regarding 11 CSR 16 and Sesponses of the West
Virginig Board of Medicine (withoot attachments),
The :«ar—*nu’--"ﬁ;ﬁs-(\\red version of 11 CSR 18 will he flied with the West Virginia
Seeretary of Stawe’s Office today and will be available for review n iheiy website at
HAPSL AR SUS WY, ;;zmw’f;:adi‘wﬂ{:%r‘ The enclosed sununary along with all conwnents will siso be
available on the Secretary of State’s webgite.

Thank vou again for vour participation in the ralemaking provess and For Vour comiments.

¥

s,
(Lo

Enclosure
ce: Sunita O, Kellermeyer, Bsg.



