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EXPLANATION GF THE STATUTORY AUTHORITY FOR THE LEGISLATIVE RULE, INCLUDING A DETAILED SUMMARY OF
THE EFFECT OF EACH PROVISION OF THE LEGISLATIVE RULE WITH CITATION TO THE SPECIFIC STATUTORY
PROVISION WHICH EMPOWERS THE AGENCY TO ENACT SUCH RULE PROVISION:

W.Va. Code 33-2-10 provides that the Insurance Commissioner is authorized to promulgate and acdopt rules
relating {o insurance as are necessary 1o discharge his or her duties and exercise his or her powers and to
effectuate the provisions of Chapter 33 of the West Virginia Code to protect and safeguard the interesis of
policyholders and the public of this state.

IS THIS FILING SOLELY FOR THE SUNSET PROVISION REQUIREMENTS IN W. VA. CODE §29A-3-19(e)? No

[F YES, DO YOU CERTIFY THAT THE ONLY CHANGES TO THE RULE ARE THE FILING DATE, EFFECTIVE DATE AND AN
EXTENSION OF THE SUNSET DATE? No

DATE eFiled FOR NOTICE OF HEARING OR PUBLIC COMMENT PERIOD: 6/2/2022
DATE OF PUBLIC HEARING(S) OR PUBLIC COMMENT PERIOD ENDED: 71512022

COMMENTS RECEIVED:  Yes

(IF YES, PLEASE UPLOAD IN THE COMMENTS RECEIVED FIELD COMMENTS RECEIVED AND RESPONSES 7O
COMMENTS)

PUBLIC HEARING: NoO



(IF YES, PLEASE UPLOAD IN THE PUBLIC HEARING FIELD PERSONS WHO APPEARED AT THE HEARING(S) AND
TRANSCRIPTS)

RELEVANT FEDERAL STATUTES OR REGULATIONS:  No

WHAT OTHER NOTICE, INCLUDING ADVERTISING, DID YOU GIVE OF THE HEARING?
N/A.

SUMMARY OF THE CONTENT OF THE LEGISLATIVE RULE, AND A DETAILED DESCRIPTION OF THE RULE’S PURPOSE
AND ALL PROPOSED CHANGES TO THE RULE:

The changes 1o this rule are based upon the National Association of Insurance Commissioners (NAIC) Suitability
in Annuity Transactions Model Reguiation #275, as amended in the 1st quarter of 2020. The existing version of
this rule was based upon the 2010 NAIC model Regulation #275. Changes include additional definitions and
amendments to existing definitions, including the addition of definitions for cash compensation, non-cash
compensation, consumer profile information, intermediary, matenal conflict of interest, non-guaranteed
glements, and SEC. The scope is also expanded to provide that nothing in the rule shall be construed {o create
or imply a private cause of action for a violation of the rule, subject a producer to civil liability under the best
interest standard of care outlined in section 5 of this rule or under standards governing the conduct of a fiduciary
or a fiduciary relationship. Changes also inciude the repeal of the existing duty standard for producers {agents)
in favor of a new best interest model standard for the sale of annuities products. The best interest standard
includes care obligations, disclosure obligations, conflict of interest obligations, standards for transactions not
based upon recommendations, and a supervigion system for insurers. There are also updates to the required
training for producers (agents) to sale annuities, compliance mitigation and enforcement, and enhanced
recordkeeping requirements for oral disclosures 10 consumers.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE THE RULE:

The NAIC revised its Model Regulation #275 in response to the U.S. Securilies and Exchange Commissions
(SEC) Regulation Best Interest rule, which was finalized in June 2019. The final SEC rule established a
consumer best interest standard of conduct for broker-dealers in regard to variable annuilies. The 2020 NAIC
Model Regulation #275 aiso contains a compatibie best interest standard that requires all recommendations by
insurance agents and carriers to be in the best interests of the consumer and that consideration of the
consumers interest must always be placed ahead of any financial interest that the agent or carmer may have in
the fransaction,

Also, Section 989J of the Harkin amendment of the Dodd-Frank Act contirms states authority to regulate the sale
of fixed and fixed indexed annuities and further provides an exemption from federal securities regulation when
certain conditions are met, including when a state in which the annuity contract is issued or the state in which the
insurer issuing the annuity contract is domiciied has adopted reguirements that substantially meet or exceed the
NAICs Model Regulation #275 and any successor modification to Model Regulation #275 within five (5) years of
being adopted by the NAIC. As such, to continue to maintain the exemption from federal securities regulation for
fixed and fixed indexed annuities, states must adopt the 2020 version of Model Regulation #275 by February
2025. At present, 21 states have fully adopted the 2020 amendments {0 NAIC Model Regulation #275, and nine
(9) states have rules or legisiation pending to adopt the amendments to the model.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
LEGISLATIVE RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

None know.



B. ECONOMIC IMPACT ON SPECIAL REVENUE ACCOUNTS:

None known.

C. ECONOMICIMPACT OF THE LEGISLATIVE RULE ON THE STATE OR ITS RESIDENTS:

None known.

D.  FISCAL NOTE DETALL:

Effect of Proposal Fiscal Year
2022 2023 Fiscal Year (Upon
Increase/Decrease Increase/Decrease  Full
(use "-") (use "-") Implementation)

1. Estimated Total Cost

Personal Services

Current Expenses

Repairs and Alterations

Assets

Other




2. Estimated Total
Revenues

E. EXPLANATION OF ABOVE ESTIMATES {INCLUDING LONG-RANGE EFFECT):
N/A.

BY CHOOSING ‘YES', | ATTEST THAT THE PREVIOUS STATEMENT 1S TRUE AND CORRECT.

Yes
Anoop Bhasin -- By my signature, i certify that | am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.



TITLE 114
LEGISLATIVE RULE
OFFICES OF THE INSURANCE COMMISSIONER
SERIES 11B
SUITABILITY IN ANNUITY TRANSACTIONS

Section.
114-11B-1. General.
114-11B-2. Scope.
114-11B-3. Exemptions.
114-11B-4. Definitions.
114-11B-5. Duties of Insurers and Faserasnee Producers.
114-11B-6. Insuranee Producer Training.
114-11B-7. Compliance Mitigation; Penalties; Enforcement.

114-11B-8. Recordkeeping.

Appendix A.  Insurance Agent (Producer) Disclosure for Annuities.

Appendix B.  Consumer Refusal to Provide Information.

Appendix C. Consumer Decision to Purchase an Annuity Not Based on a Recommendation.




114CSR11B

TITLE 114
LEGISLATIVE RULE
OFFICES OF THE INSURANCE COMMISSIONER

SERIES 11B
SUITABILITY IN ANNUITY TRANSACTIONS

§114-11B-1. General.

1.1. Purpose. -- The purpose of this rule is to require producers, as defined in this rule, to act in the

best interest of the consumer when making a recommendation of an annuity and to require insurers to
establish and maintain a system to supervise recommendations and-to-set-forth-standardsand procedures

sr—recommendations—to—censumers—that—result—n—transactions—mvobaneannmty—products so that the
msurance needs and financial objectives of consumers at the time of the transaction are apprepriately
effectively addressed. This rule 1s based on the National Association of Insurance Commissioners’
“Suitability in Annuity Transactions Model Regulation™ (Model 275), as amended in the 1** quarter of 2048
2020.

13- 1.2. Authority. -- W. Va. Code §§33-2-10 and 33-11-6.

+4- 1.3. Filing Date. -- May10-201
+5- 1.4. Effective Date. -- Faby34204-

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect on August 1.
2028.

§114-11B-2. Scope.

This rule applies to any

=i ¥, = —mimuisas ~ Here o Produce -0 ~ 5§ ~ e 5§ =

exchanse—orreplacemenireconnended sale or recommendation of an annuity. Nothing in this rule shall
be construed to create or imply a private cause of action for a violation of this rule or to subject a producer
to civil liability under the best interest standard of care outlined 1 section 5 of this rule or under standards

governing the conduct of a fiduciary or a fiduciary relationship.

§114-11B-3. Exemptions.
Unless otherwise specifically included, this rule does not apply to transactions involving:

3.1. Direct response solicitations where there is no recommendation based on information collected
from the consumer pursuant to this rule;

3.2. Contracts used to fund:

32a 3.2.1. An employee pension or welfare benefit plan that is covered by the Employee
Retirement and Income Security Act (ERISA), 29 U.S.C. Section 1001 et seq. as amended;
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32b- 3.2.2. A plan described by Sections 401(a), 401(k), 403(b), 408(k) or 408(p) of the Internal
Revenue Code (IRC), as amended, if established or maintained by an employer;
32e- 3.2.3. A government or church plan defined in Section 414 of the IRC, a government or
church welfare benefit plan, or a deferred compensation plan of a state or local government or tax exempt

organization under Section 457 of the IRC; or

32d- 3.2.4. A nonqualified deferred compensation arrangement established or maintained by an
employer or plan sponsor;

32 3.3. Settlements or assumptions of liabilities associated with personal injury litigation or any
dispute or claim resolution process; or

32-£ 3.4. Formal prepaid funeral contracts.

§114-11B-4. Definitions.

4.1. “Anmuity” #eladesafixed annaitrervariable means an annuity that is an insurance product under

state law which is individually solicited, whether the product 1s classified as an individual or group annuity.

4.2. “Cash compensation™ means any discount. concession, fee, service fee. commission, sales charge.
loan, override or cash benefit received by a producer in connection with the recommendation or sale of an

annuity from an msurer, intermediary or directly from the consumer.

4.3. “Commissioner’” means the Insurance Commaissioner of West Virgimia.

4.4. “Consumer profile information” means information that is reasonably appropriate to determine
whether a recommendation addresses the consumer’s financial situation. insurance needs and financial
objectives. including. at a minimum, the following:

4.4.1. Age:

4.4.2. Annual income;

4.4.3. Financial situation and needs. including debts and other obligations:

4.4.4. Financial experience;

4.4.5. Insurance needs;

4.4.6. Financial objectives;

4.4.7. Intended use of the annuity;

4.4.8. Financial time horizon:

4.4.9. Hxisting assets or financial products. including investment. annuity and insurance holdings:

4.4.10. Liguidity needs:

4.4.11. Liguid net worth;
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4.4.12. Risk tolerance including, but not limited to, willingness to aceept non-guaranteed elements
in the annuity;

4.4.13. Financial resources used to fund the annuity; and

4.4.14. Tax status.

42 4.5. “Continuing education credit’” or “‘CE credit” means one continuing education credit from a
course of mstruction on a Commissioner-approved subject, taught by a continuing education provider
registered with and approved by the Commissioner in accordance with W. Va. Code §33-12-8 and W. Va.
Code of State Rules §114-42-1 ef seq.

43: 4.6. “Continuing education provider” or “CE provider” means an individual or entity that is
approved to offer continuing education courses pursuant to W. Va. Code §33-12-8 and W. Va. Code of
State Rules §114-42-1 ef seq.

44-4.7. “FINRA” means the Financial Industry Regulatory Authority or a succeeding agency.

4-5- 4.8. “Insurer” means a company required to be licensed under the laws of this state to provide
msurance products, including annuities.

4.9. “Intermediary” means an entity contracted directly with an insurer or with another entfity
contracted with an msurer to facilitate the sale of the insurer’s annuities by producers.

4.10. “Matenal conflict of interest” means a financial interest of the producer in the sale of an annuity
that a reascnable person would expect to influence the impartiality of a recommendation. “Material conflict
of mterest” does not mclude cash compensation or non-cash compensation.

4.11. *“Non-cash compensation” means any form of compensation that 1s not cash compensation,
including, but not limited to. health insurance. office rent, office support and retirement benefits.

4.12. “Non-guaranteed clements” means the premiums. credited mterest rates (including anv bonus),
benefits. values. dividends. non-interest based credits. charges or elemenis of formulas used to determme
any of these., that are subject to companv discretion and are not guaranteed at issue. An clement 1s
consldered non-guaranteed if anv of the underlving non-guaranteed clements are used in its calculation.

4-6- 4.13. Hnsuranceprodues= “Producer” means a person or entity required to be licensed under the
laws of this state to sell, solicit or negotiate insurance, including annuitics. For purposes of this rule.
“producer” includes an nsurer where no producer is mvolved.

47 4.14. “Recommendation” means advice provided by aminsuranceproducer—oraninsurerwhere
ﬂe-pfeel-ueer—ts—lﬂlée-lveel- producer to an individual consumer that results was intended to result or does

result in a purchase, of an exchange or a replacement of an annuity in accordance with that advice.
“Recommendation” does not include general communication to the public, generalized customer services

assistance or administrative support, general educational information and tools, prospectuses., or other

product and sales matenal.

48 4.15. “chlaccmcnt” means a transaction in which a new pelieyeor—contract nuig is to be
purchased, and it is known or should be known to the proposing producer, or to the proposing insurer &
there-isnoproducer whether or not a producer is involved, that by reason of the transaction, an existing
poley-ereentraet annuity or other insurance policy has been or is to be any of the following:

3
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48~ 4.15.1. Lapsed, forfeited, surrendered or partially swrrendered, assigned to the replacing
msurer or otherwise terminated;

48b- 4.15.2. Converted to reduced paid-up insurance, continued as extended term insurance, or
otherwise reduced in value by the use of nonforfeiture benefits or other policy values;

48-e- 4.15.3. Amended so as to effect either a reduction in benefits or in the term for which
coverage would otherwise remain in force or for which benefits would be paid,

4-8-d- 4.15.4. Reissued with any reduction in cash value; or

42-e-4.15.5. Used in a financed purchase.

4.16. “SEC” means the United States Securities and Exchange Commission.

§114-11B-5. Duties of Insurers and Insuranee Producers.
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5.1. Best Interest Obligations. A producer, when making a recommendation of an annuity, shall act in

the best interest of the consumer under the circumstances known at the time the recommendation is made
without placing the producer’s or the insurer’s financial interest ahead of the consumer’s interest. A
producer has acted in the best interest of the consumer if they have satisfied the following obligations
regarding care. disclosure, conflict of interest and documentation:

5.1.1. Care oblization.
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5.1.1.a. The producer, in making a recommendation, shall exercise reasonable diligence, care

and skull to:

5.1.1.a.1. Know the consumer’s financial situation. mmsurance neceds and financial

objectives;

5.1.1.a.2. Understand the available recommendation options after making a reasonable
inquiry into options available to the producer;

5.1.1.a.3. Have areasonable basis to believe the recommended option effectively addresses
the consumer’s financial situation. msurance needs and financial objectives over the life of the product. as
cvaluated in light of the consumer profile information; and

5.1.1.a.4. Communicate the basis or bases of the recommendation.

5.1.1.b. The requirements under subdivision 5.1.1.a. of this rule include making reasonable
efforts to obtain consumer profile information from the consumer prior to the recommendation of an

annuity.

5.1.1.c. The requirecments under subdivision 5.1.1.a. of this rule require a producer to consider
the types of products the producer is authorized and licensed to recommend or sell that address the
consumer’s financial situation. insurance needs and financial objectives. This does not require analysis or
consideration of any products outside the authority and license of the producer or other possible alternative
products or strategics available in the market at the time of the recommendation. Producers shall be held

to standards appliable to producers with similar authority and licensure.

5.1.1.d. The requircments under subsection 5.1.1. of this rule do not create a fiduciarv
obligation or relationship and only create a regulatory obligation as established in this rule.

5.1.1.c. The consumer profile information, characteristics of the msurer. and product costs,
rates, benefits and features are those factors generally relevant in making a determination whether an
annuity effectively addresses the consumer’s financial situation. insurance needs and financial objectives.
but the level of importance of each factor under the care obligation of this paragraph mav vary depending
on the facts and circumstances of a particular case. However, each factor mav not be considered in 1solation.

5.1.1.f. The requirements under subdivision 5.1.1.a. of this rule include having a reasonable
basis to believe the consumer would benefit from certain features of the annuity. such as annuitization,
death or living benefit or other msurance-related features.

5.1.1.g. The requirements under subdivision 5.1.1.a. of this rule apply to the particular annuity

as a whole and the underlying subaccounts to which funds are allocated at the time of purchase or exchange
of an annuity. and riders and similar product enhancements. if anv.

5.1.1L.h. The requirements under subdivision 5.1.1.a. of this rule do not mean the annuity with
the lowest one-time or multiple occurrence compensation structure shall necessarily be recommended.

5.1.1.1. The requirements under subdivision 5.1.1.a. of this rule do not mean the producer has
ongoing monitoring obligations under the care obligation, although such an obligation mav be separately
owed under the terms of a fiduciary. consulting, investment advising or financial planning agreement

between the consumer and the producer.
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5.1.1.1. In the case of an exchange or replacement of an annuity. the producer shall consider
the whole transaction, which includes taking into consideration whether:

5.1.1.1.1. The consumer will incur a surrender charee, be subject to the commencement of

a new surrender period, lose existing benefits such as death. living or other contractual benefits, or be
subject to increased fees, mvestment advisory fees or charges for niders and similar product enhancements;

5.1.1.1.2. The replacing product would substantially benefit the consumer 1n comparison
to the replaced product over the life of the product; and

5.1.1.1.3. The consumer has had another annuity exchanee or replacement and. in
particular, an exchange or replacement within the preceding sixty months.

5.1.1.k. Nothing in this rule should be construed to require a producer to obtain anv license
other than a producer license with the appropriate line of authority to sell, solicit or negotiate insurance in
this state mcluding, but not limited to, anv securities license, in order to fulfill the duties and obligations
contained in this rule; provided the producer does not eive advice or provide services that are otherwise
subject to securitics laws or engage in any other activity requiring other professional licenses.

5.1.2. Disclosure obligation.

5.1.2.a. Prior to the recommendation or sale of an annuity. the producer shall prominently
disclose to the consumer on a form substantially similar to Appendix A of this rule and approved by the
Commissioner:

5.1.2.a.1. A description of the scope and terms of the relationship with the consumer and
the role of the producer in the transaction;

5.1.2.a.2. An affirmative statement on whether the producer is licensed and authornized to
sell the following products:

5.1.2.a.2.A. Fixed annuitics;

5.1.2.a.2.B. Fixed indexed annuities:

5.1.2.a.2.C. Variable annuities:

5.1.2.a.2.D. Life insurance;

5.1.2.a.2.E. Mutual funds:

5.1.2.a.2.F. Stocks and bonds: and

5.1.2.a.2.G. Certificates of deposit;

5.1.2.a.3. An affirmative statement describing the msurers for which the producer is
authorized, contracted (or appointed). or otherwise able to sell insurance products for, using the following
descriptions:

5.1.2.a.3.A. From oneg insurer;

5.1.2.a.3.B. From two or more insurers: or

9
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5.1.2.a.3.C. From two or more msurers. although primarily contracted with one

nsurer.

5.1.2.a.4. A description of the sources and tvpes of cash compensation and non-cash
compensation to be received by the producer, including whether the producer is to be compensated for the
sale of a recommended annuity by commission as part of premium or other remuneration recerved from the
insurer, intermediary or other producer or by fee as a result of a contract for advice or consulting services,
and

5.1.2.a.5. Anotice of the consumer’s right to request additional information regardine cash
compensation described in subdivision 5.1.2.b. of this rule.

5.1.2.b. Upon request of the consumer or the consumer’s desienated representative, the
producer shall disclose:

5.1.2.b.1. A reasonable estimate of the amount of cash compensation to be received by the
producer, which may be stated as a range of amounts or percentages; and

5.1.2.b.2. Whether the cash compensation 1s a one-time or multiple occurrence amount,
and if a multiple occurrence amount. the frequencyv and amount of the occurrence, which mav be stated as
a range of amounts or percentages; and

5.1.2.c. Priorto or at the time of the recommendation or sales of an annuity, the producer shall
have a reasonable basis to believe the consumer has been informed of various features of the annuity. such
as_the potential surrender period and surrender charge. potential tax penalty if the consumer sells.
exchanges. surrenders or annuitizes the annuity, mortality and expense fees. investment advisory fees,
potential charges for and features of riders or other options of the annuity, limitations on interest returns.
potential changes in non-guaranteed elements of the annuity, insurance and investment components and
market risk. The requirements of this section are intended to supplement and not replace the disclosure
requirements found in W. Va. Code of State Rules §114-11E-1 ef seq.

5.1.3. Conflict of mterest obligation.

5.1.3.a. A producer shall identifv and avoid or reasonably manage and disclose material
conflicts of interest. including material conflicts of interest related to an ownership interest.

5.1.4. Documentation obligation.

5.1.4.a. A producer shall at the time of recommendation or sale:

5.1.4.a.1. Make a written record of anv_recommendation and the basis for the
recommendation subject to this rule;

5.1.4.a.2. Obtain a consumer signed statement on a form substantially similar to Appendix
B of this rule and approved by the Commissioner documenting:

5.1.4.a.2.A. A customer’s refusal to provide the consumer profile information, if anvy:

and

5.1.4.a.2.B. A customer’s understanding of the ramifications of not providing his or

her consumer profile information or providing insufficient consumer profile mformation; and

10
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5.1.4.a.3. Obtain a consumer signed statement on a form substantially similar to Appendix

C of this rule and approved by the Commissioner acknowledging the annuity transaction is not

recommended if a consumer decides to enter into an annuity transaction that is not based on the producer’s
recommendation.

5.1.5. Application of the best interest obligation. Anyv requirement applicable to a producer under
section 5.1. of this rule shall apply to every producer who has exercised material control or influence in the
making of a recommendation and has received direct compensation as a result of the recommendation or
sale, repardless of whether the producer has had any direct contact with the consumer. Activities such as
providing or deliverine marketing or educational materials, product wholesaling or other back-office
product support. and general supervision of a producer do not. in and of themselves. constitute material
control or influence.

5.2. Transactions not based on a recommendation.

5.2.1. Except as provided under subsection 5.2.2. of this rule, a producer shall have no obligation
to a consumer under subsection 5.1.1. of this rule related to any annuity transaction if:

5.2.1.a. No recommendation 1s made;

5.2.1.b. A recommendation was made and was later found to have been prepared based on
materially inaccurate information provided by the consumer:,

5.2.1.c. A consumer refuses to provide relevant consumer profile information and the annuity
transaction is not recommended: or

5.2.1.d. A consumer decides to _enter into_an annuitv transaction that is not based on a
recommendation of the producer.

5.2.2.  An msurer’s issuance of an annuity subject to subsection 5.2.1. of this rule shall be
rcasonable under all the circumstances actually known to the insurer at the time the annuity 1s issued.

5.3. Supervision system.

5.3.1. Except as permitted under section 5.2. of this rule, an insurer may not issue an annuity
recommended to a consumer unless there 1s a reasonable basis to believe the annuity would effectively
address the particular consumer’s financial situation, insurance needs and financial objectives based on the
consumer’s consumer profile information.

5.3.2. An insurer shall establish and maintain a supervision system that is reasonably desiened to

achieve the insurer’s and its producers’ compliance with this rule, including at a minimum, but not limited
to. the following:

5.3.2.a. The msurer shall establish and mamtain reasonable procedures to inform its producers
of the requirements of this rule and shall incorporate the requirements of this rule into relevant producer

training manuals:

5.3.2.b. The msurer shall establish and maintain standards for producer product training and
shall establish and maintain reasonable procedures to require its producers to comply with the requirements
of section 6 of this rule;

11
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5.3.2.c. The insurer shall provide product-specific traiming and training matenals which
explain all material features of its annuity products to its producers;

5.3.2.d. The insurer shall establish and maintain procedures for the review of each
recommendation prior to issuance of an annuity that are designed to ensure there is a reasonable basis to
determine that the recommended annuity would effectively address the particular consumer’s financial
situation. isurance needs and financial objectives. Such review procedures mayv apply a screening system
for the purpose of identifyving selected fransactions for additional review and mav be accomplished
electronically or through other means including, but not limited to, phvsical review. Such an electronic or
other svstem mav be desioned to require additional review onlv_of those transactions identified for
additional review by the selection criteria;

5.3.2.e.  The insurer shall cstablish and maintain rcasonable procedurcs to detect
recommendations that are not in compliance with sections 5.1.. 5.2.. 5.4. and 5.5. of this rule. This may
include, but is not limited to, confirmation of the consumer’s consumer profile information, systematic
customer surveys. producer and consumer mierviews. confirmation letiers, producer statements or
attestations and programs of internal monitoring. Nothing is this subdivision prevents an insurer from
complying with this subdivision by applying sampling procedures. or by confirming consumer profile
information or other required information under section 5 of this rule after issuance or delivery of the

annuity;

5.3.2f. The insurer shall establish and maintain reasonable procedures to assess. prior to or
upon issuance or delivery of an annuity, whether a producer has provided to the consumer the information
required to be provided under section 5 of this rule;

5.3.2.e. The msurer shall establish and maintain reasonable procedures to identify and address
suspicious consumer refusals to provide consumer profile information;

5.3.2.h. The insurer shall establish and maintain reasonable procedures to identify and
eliminate any sales contests. sales quotas. bonuses and non-cash compensation that are based on the sales
of specific annuities within a limited period of time. The requirements of this subdivision are not intended
to prohibit the receipt of health insurance. office rent. office support. retirement benefits or other emplovee
benefits by emplovees as long as those benefits are not based upon the volume of sales of a specific annuity
within a limited period of time; and

5.3.2.1. The insurer shall annually provide a written report to senior management. including to
the senior manager responsible for audit functions, which details a review., with appropriate testing,
reasonably designed to determine the effectiveness of the supervision svstem. the exceptions found. and
corrective action taken or recommended. if any.

5.3.3. Nothing in section 5.3. of this rule restricts an insurer from contracting for performance of

a function (including maintenance of procedures) required under section 5.3. of this rule.

5.3.3.a. An msurer is responsible for taking appropriate corrective action and mav be subject
to sanctions and penaltics pursuant to section 7 of this rule regardless of whether the insurer contracts for
performance of a function and regardless of the msurer’s compliance with subdivision 5.3.3.b. of this rule.

5.3.3.b. An insurer’s supervision system under section 5.3. of this rule shall include supervision
of contractual performance under said section. This mcludes. but 1s not limited to. the following:

5.3.3.b.1. Momitoring and. as approprate, conducting audits to assure that the contracted
function 1s properly performed; and

12
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5.3.3.b.2. Annually obtaming a certification from a senior manager who has responsibility

for the contracted function that the manager has a reasonable basis to represent, and does represent, that the

function 1s properly performed.

5.3.4. An msurer 1s not required to mclude in its system of supervision:

5.3.4.a. A producer’s recommendations to consumers of products other than the annuities
offered by the msurer; or

5.3.4.b. Consideration of or comparison to options available to the producer or compensation
relating to those options other than annuities or other products offered by the msurer.

5.4. Prohibited Practices.

5.4.1. Neither a producer nor an msurer shall dissuade, or attempt to dissuade. a consumer from:

5.4.1.a. Truthfully responding to an insurer’s request for confirmation of the consumer profile
information;

5.4.1.b. Filing a complaint: or

5.4.1.c. Cooperating with the investication of a complaint.

5.5. Safe Harbor.

5.5.1. Recommendations and sales of annuitics made in compliance with comparable standards
shall satisfv the requircments of this rule. This subscction applics to all recommendations and sales of
annuitics made with financial professionals in compliance with business rules. controls and procedures that
satisfy a comparable standard even if such standard would not otherwise apply to the product or

recommendation at issue. However, nothing in this subsection limits the Commissioner’s ability to
investigate and enforce the provisions of this rule.

5.5.2. Nothing in subsection 5.5.1. of this rule shall limit the insurer’s obligation to comply with
subsection 5.3.1. of this rule, although the insurer may base its analysis on information received from either

the financial professional or the entity supervising the financial professional.

5.5.3. For subsection 5.5.1. of this rule to apply, an insurer shall:

5.5.3.a. Monitor the relevant conduct of the financial professional seeking to rely on subsection
5.5.1. of this rule or the entity responsible for supervisine the financial professional. such as the financial

professional’s broker-dealer or an investment adviser registered under federal or state securities laws using
information collected in the normal course of an insurer’s business: and

5.5.3.b. Provide to the entity responsible for supervising the financial professional seeking to
relv on subsection 5.5.1. of this rule, such as the financial professional’s broker-dealer or investment adviser

registered under federal or state sccurities laws, information and reports that are reasonably appropriate to
assist such entity to maintain its supervision system.

5.5.4. For purposes of section 5.5. of this rule. “financial professional” means a producer that is
regulated and acting as:

13
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5.5.4.a. A broker-dealer registered under federal or state securitics laws or a registered
representative of a broker-dealer;

5.5.4.b. An investment adviser registered under federal or state securities laws or an investment
adviser representative associated with the federal or state registered investment adviser: or

5.5.4.c. A plan fiduciary under Section 3(21) of the Emplovee Retirement Income Security
Act of 1974 (ERISA) or fiduciary under Section 4975(e)(3) of the Internal Revenue Code (IRC) or any
amendments or successor statutes thereto.

5.5.5. For purposes of section 5.5. of this rule, “‘comparable standards” means:

5.5.5.a. With respect to broker-dealers and repistered representatives of broker-dealers,
applicable SEC and FINRA rules pertaining to best mterest oblisations and supervision of annuity
recommendations and sales including, but not limited to, Regulation Best Interest and any amendments or
successor regulations thereto:

5.5.5.b. With respect to investment advisers registered under federal or state securities laws or
investment adviser representatives, the fiduciary duties and all other requirements imposed on such
mvestment advisers or mvestment adviser representatives by contract or under the Investment Advisers Act
of 1940 or applicable state securities law. including, but not limited to. the Form ADV and interpretations;
and

5.5.5.c. With respect to plan fiduciaries or fiduciaries, the duties. obligations. prohibitions and
all other requirements attendant to such status under ERISA or the IRC and anv amendments or successor
statutes thereto.

§114-11B-6. Insuranee Producer Training.

6.1. A producer shall not solicit the sale of an annuity product unless the producer has adequate

knowledge of the product to recommend the annuity and the producer 1s in compliance with the msurer’s

standards for product training. A producer may rely on insurer-provided product-specific training standards
and materials to comply with this section.

6.2. Training requirements.

14
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6.2.1. A producer who engages m the sale of annuity products shall complete a one-time training
course providing four CE credits and provided by a CE provider.

6.2.2. Producers who hold a life insurance line of authority on the effective date of this rule and
who desire to sell annuities shall complete the requirements of subsection 6.2.1. of this rule within six
months after the effective date of this rule. Individuals who obtain a life insurance line of authority on or
after the effective date of this rule may not engage in the sale of annuities until the annuity training course
required under subsection 6.2.1. of this rule has been completed.

6.2.3. The minimum lenpth of the training required under subsection 6.2.1. of this rule shall be
sufficient to qualify for at least four CE credits but may be longer.

6.2.4. The training required under subsecction 6.2.1. of this rule shall include information on the
following topics:

6.2.4.a. The types of annwities and various classifications of annuities:

0.2.4.b. Identification of the parties to an annuity;

6.2.4.c. How product specific annuity contract features affect consumers;

6.2.4.d. The application of income taxation of qualified and non-qualified annuities;

0.2.4.c. The primarv uses of annuities; and

6.2.4f.  Appropriate _standard of conduct. sales practices. replacement and disclosure
requirements.

0.2.5. Continuing education providers of courses intended to comply with this section shall cover
all topics listed in the prescribed outline as set forth in subsection 6.2.4. of this rule and shall not present
any marketing information or provide training on sales techniques or provide specific information about a
particular insurer’s products. Additional topics mayv be offered in conjunction with and in addition to the
required outline.

6.2.6. A producer who has completed an annuity training course approved by the Commissioner
prior to the effective date of this rule shall, within six months after the effective date of this rule, complete

cither:

6.2.6.a. A new four CE credit traimng course provided by a CE provider after the effective
date of this rule; or

6.2.6.b. An additional one-time one CE credit training course provided by a CE provider on
appropriate sales practices. replacement and disclosure requirements under this rule.

6.2.7. Annuity tramming courses mayv be conducted and completed by classroom or self-study
methods in accordance with the Board of Insurance Agent Education in the manner set forth in W. Va.

Code §33-12-8.

63- 6.2.8. The training required by this section may be approved for continuing education credit
by the Board of Insurance Agent Education in the manner as set forth in W, Va. Code §33-12-8.
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64 6.2.9. The satisfaction of the traming requirements of another state that are substantially
similar to the provisions of this subseetion section shall be deemed to satisfy the training requirements of
this subseetion section in this state.

6.2.10. The satisfaction of the components of the training requirements of any course or courses
with components substantially similar to the provisions of this section shall be deemed to satisfy the trainine

requirements of this section in this state.

63 6.2.11. An msurer subject to this rule shall verify that each producer appointed to sell its
annuity products is compliant with this section before the producer is permitted to sell such products, shall
maintain records supporting the verification as long as appointed by the company and for five years
thereafter, and shall make the records available to the Commaissioner upon request. An insurer may satisfy
its verification responsibility under this subsection by obtaining certificates of completion of the training
course or obtaining reports provided by Commissioner-sponsored database systems or vendors or from a
reasonably reliable commercial database vendor that has a reporting arrangement with approved insurance
education providers.

§114-11B-7. Compliance Mitigation; Penalties; Enforcement.

7.1. Aninsurer is responsible for compliance with this rule. If a violation occurs, either because of the
action or maction of the insurer or its ssuranes producer, the Commissioner may order:

Fa- 7.1.1. An insurer 4 e—ae to take reasonably

appropriate corrective action for any consumer harmcd by the—lﬂsufe#s—e-r—b{yhtts—]ﬂwfaﬂee—pfedueer—s
wiolatienof thissale a failure to comply with this rule by the msurer, an entity contracted to perform the

insurer’s supervisory duties or the producer;

7.1.2. A general agency, independent agency or the producer to take reasonably appropriate
corrective action for any consumer harmed by the producer’s violation of this rule; and

T3b- 7.1.3. Appropriate penalties and sanctions under Chapter 33 of the West Virginia Code or
legislative rules promulgated pursuant to said Chapter.

7. 2 Thc Insurance Comrmsswner may reduce or ellmmate any penalty under WV a—Cede-§33-12-24
53 permitted by section 7.1.

of thls rule if corrective actlon for the consumer is takcn promptly aftcr a violation is discovered or the
violation was not part of a pattern or practice.

7.3. The authority to enforce compliance with this rule is vested exclusively with the Commissioner.

§114-11B-8. Recordkeeping.

8.1. Insurers, insurance agencics and insuranee producers shall maintain or be able to make available
to the Insuranee Commissioner records of the information collected from the consumer, disclosures made
to the consumer, including summaries of oral disclosures. and other information used in making the
recommendations that were the basis for insurance transactions for ten €83 years after the transaction was
completed.

8.2. An msurer 1s permitted, but is not required, to maintain documentation on behalf of anmsuranee
a producer.
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8.3. Records required to be mamtained by this rule may be maintained in paper, photographic,
microprocess, magnetic, mechanical or electronic media or by any process that accurately reproduces the
actual document.
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APPENDIX A

INSURANCE AGENT (PRODUCER) DISCLOSURE FOR ANNUITIES

Do Not Sign Unless You Have Read and Understand the Information in this Form

Date:

INSURANCE AGENT (PRODUCER) INFORMATION (“Me”, “17, “Mv™)

First Name: Last Name:

Business\Agency Name: Website:

Business Mailing Address:

Business Telephone Number:

Email Address:

National Producer Number in West Virginia:

CUSTOMER INFORMATION (“You”, “Your™)

First Name: Last Name:

What Tvpes of Products Can 1 Sell You?

T am licensed to sell annuities to You in accordance with state law. If T recommend that You buy an annuity. it means I believe
that 1t effectivelvy meets Your financial situation. insurance needs. and financial objectives. Other financial products. such as
life insurance or stocks, bonds and mutual funds. also may meet Your needs.

I offer the following products:

0 Fixed or Fixed Indexed Annuities
00 Vanable Annuities
0 Life Insurance

I need a separate license to provide advice about or to sell non-insurance financial products. T have checked below anv non-
insurance financial products that I am licensed and authorized to provide advice about or to sell.

0 Mutual Funds
0 Stocks/Bonds
0O Certificates of Deposits

Whose Annuities Can I Sell to You?

T am authorized to sell:

0  Annuities from Only One (1) Insurer 0  Annuities from Two or More Insurers

0O Annuities from Two or More Insurers
although I primarily sell annuities
from:




How I’'m Paid for My Work:

It's important for You to understand how I'm paid for mv work. Depending on the particular annuity You purchase, I mayv be
paid a commission. If You have questions about how I'm paid. please ask Me.

Depending on the particular annuity You buy, [ will or may be paid cash compensation as follows:

O Commission, which is usuallv paid by the insurance company or other sources. If other sources, describe:

o Other (Describe):

| If You have questions about the above compensation | will be paid for this fransaction, please ask me.

Imay also receive other indirect compensation resulting from this transaction (sometimes called “non-cash”™ compensaticn)
such as health or retirement benefits, office rent and support. or other incentives from the insurance company or other sources.

By signing below. You acknowledge that You have read and understand the information provided to You in this document.

Customer Signature

Date

Agent (Producer) Signature

Date



APPENDIX B

CONSUMER REFUSATL TO PROVIDE INFORMATION

Do Not Sign Unless You Have Read and Understand the Information in this Form

Whyv are You being given this form?

You're buying a financial product — an annuity.

To recommend a product that effectively meets Your needs. objectives and situation. the agent or company needs information
about You. Your financial situation, insurance needs and financial objectives.

If You sign this form. it means You have not given the agent or company some or all the information needed to decide if the
annuity effectively meets Y our needs, objectives and situation. You may lose protections under the Insurance Code of West
Virginia and applicable rules if You sign this form or provide inaccurate information.

Statement of Purchaser:

0 IREFUSE to provide this information at this time.

[0 Thave chosen to provide LIMITED information at this time.

Customer Signature

Date



APPENDIX C

Consumer Decision to Purchase an Annuity NOT Based on a Recommendation

Do Not Sign This Form Unless You Have Read and Understand It

Why are You being given this form? You are buving a financial product — an annuity.

Torecommend a product that effectively meets Your needs, objectives and situation. the agent or company has the
responsibility to learn about ¥ ou, Your financial situation. insurance needs and financial objectives.

If You sign this form. it means You know that You’re buving an annuity that was not recommended.

Statement of Purchaser:

I understand that I am buying an annuity. but the agent or company did not recommend that I buy it. If T buy it
without a recommendation, [ understand I may lose protections under the Insurance Code of West Virginia and

applicable rules.

Customer Signature

Date

Agent (Producer) Signature

Date



