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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

81CSR 10 Waest Virginia State Police Professional Standards investigations, Employee Rights, Early
Identification System, Psychological Assessment and Progressive Discipline.

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

Throughout the rule, the phrase use of force is repiaced with response {o resistance 0 aggression. A sunset
provision is added providing for expiration of the rule after five years. Creates new definitions of personnel
compilaint form and section files. Provides a statute of limitations of 12 months for the filing of complaints
against WVSP employees. Provides for the use of real-time data in the Early ldentification System.
Reorganizes certain paragraphs, re-numbers o compiy with 153C5R1 and 153C8R86, and makes technical
corrections. Addresses procedure for those facing discipiinary action. Adds a waiver provision following notice
of disciplinary action. Addresses discipline for discrimination and sexual harassment by placing such conduct in
the appropriate group of offenses. Makes technical changes.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A. ECONOMICIMPACT ON REVENUES OF STATE GOVERNMENT:

none

B. ECONOMICIMPACT ON SPECIAL REVENUE ACCOUNTS:

none

C. ECONOMIC IMPACT OF THE RULE ON THE STATE OR ITS RESIDENTS:

none



D.  FISCAL NOTE DETAIL:

Effect of Proposal Fiscal Year

2022 2023 Fiscal Year (Upon

Increase/Decrease |Increase/Decrease |Full

{use "-") (use "-") implementation)
1. Estimated Total Cost 0 0 0
Personal Services 0 ¢ 0
Current Expenses 0 0 0
Repairs and Alterations 0 0 0
Assets 0 0 0
Other 0 4 0
2, Estimated Total 0 0 0

Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT}):

none

BY CHOOSING 'YES', I ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Shalion Oglesby -- By my signature, | certify that | am the person authorized to file legislative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 81
LEGISLATIVE RULE
WEST VIRGINIA STATE POLICE

SERIES 10
WEST VIRGINIA STATE POLICE PROFESSIONAL STANDARDS INVESTIGATIONS,
EMPLOYEE RIGHTS, EARLY IDENTIFICATION SYSTEM, PSYCHOLOGICAL
ASSESSMENT AND PROGRESSIVE DISCIPLINE

§81-10-1. General.

1.1. Scope. -- This legislative rule explains the processes employed by the West Virgima State Police
i dealing with allegations of employee misconduct, enhanced reporting for wse—offores response to
resistance or aggression incidents, progressive employee discipline, and internal systems aimed at
evaluating and addressing employees suffering from either job-related or non-job-related stress.

1.2. Authority. -- W. Va. Code §15-2-25.
1.3. Filing Date. -- Mareh27200%.

1.4. Effective Date. -- Aprl1-2008

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect on August 1,

2028.

§81-10-2. Definitions.

As used in this rule, unless used in a context that clearly requires a different meaning, the following
terms shall mean:

2.1. Admmistrative or Internal Investigation: An investigation conducted at the direction of the
Superintendent and pursuant to a special order, by or on behalf of the Professional Standards Section,
mtended to determine if misconduct has occurred and whether administrative sanctions are warranted for
an employee named in a complaint.

2.2. Case File: The entire collection of confidential documents and certain items of tangible evidence,
including the final report, relating to an internal investigation or inquiry.

2.3. Complamnt: Any allegation of an act by an employee which is contrary to written rules, procedures,
directives, or orders of the State Police; or an act or omission which, if substantiated, would constitute a
violation of the law or which tends to indicate an actual or potential defect in agency rules, policies,
procedures, directives, orders, or the delivery of services. A disagreement with a policy or law or the proper
application of a policy or law is not considered a complaint.

2.4. Counseling: A documented discussion with the employee about a work performance or behavior
problem which, if not corrected, could lead to a disciplinary action.

2.5. Critical Incident: Any incident where an emplovee is caused to employ potentially lethal force in
the form of a firearm, a vehicle, or other potentially lethal force; ef an incident resulting in the death or
severe injury of a co-worker or any other person; or the use of deadly force by anyone against the employee
or a co-worker leading to death, e+ physical injury. or psychological injury.



81CSR10

2.6. Discharge: An mvoluntary dismissal from employment ordered by the Superintendent and
cffected by written State Police special order.

2.7. Disciplinary action: Formal, corrective measures based on a violation of established standards of
conduect, which includes discussion of the offense, an explanation of the evidence, and issuance of a written
notice by the Superintendent.

2.8. Early Identification System: A system designed to analyze real-time data pertaining to complaints
lodged against employees and employee’s involvement in #ses-effores response to resistance or aggression

incidents. n-an-efforttoidentify The system identifies employees who may be experiencing stress or ather

problems which may adversely affect job performance.

2.9. Employee: Any employee of the West-Virginia-State Police.

2.10. Employee Grievance Preeess Procedures: The preeess procedures employed mitiated by
emplorees sworn members and civilian emplovees. to address and resolve perceived adverse supervisory
decisions, policy failures, and other work-related complaints.

2.11. External Complaint: A complaint mitiated by someone other than an employee.

2.12. Insubordimnation: A willful disregard of an employer’s mstructions. An act of disobedience to
proper authority. Insubordination shall include, but is not limited to, resistance or defiance of authority,
disobedience, refusal or failure to obey reasonable and lawful instructions, insolence, rudeness, or rebellious
or disobedient behavior.

2.13. Internal Complaint: A complaint initiated by an employee.

2.14. Internal Inquiry: An investigation conducted not pursuant to a special order, by or on behalf of
the Professional Standards Secction, intended to determine if misconduct has occurred and whether
administrative sanctions are warranted for an employee named in a complaint involving less serious
violations.

2.15. Investigator: Any supervisory member authorized by the Section to conduct an internal
mvestigation or inquiry as provided for in this rule.

2.16. Officer-in-Charge, Professional Standards Section or OIC: That member designated by the
Superintendent to oversee and direct the operations of the Section.

2.17. Personnel Complaint Form: A form to file a formal complaint agammst an emplovee of the State
Police that can be obtained via the State Police website or at any State Police facility.

2372.18. Section: The Professional Standards Section of the West-¥irsinia State Police.

2.19. Section Files: The files maintained by the Section of the State Police which include reports of
response to resistance or aggression incidents. vehicle pursuit documentation, department crashes,
psvchological assessments/fitness for duties. and intemal/extermnal complaints.

248.2.20. Superintendent: The Superintendent of the WestYirpinta State Police or his or her duly
authorized agent.

249.2.21. Suspension: An involuntary separation from the WestMirgiia State Police during a limited
period for disciplinary reasons.
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§81-10-3. Professional Standards Section Organization and Responsibilities.

3.1. The Section is under the command of the OIC and is directly responsible to the Superintendent.
The Superintendent shall staff the Section with appropriate investigators to conduct internal investigations
and inquiries, personnel inspections, and facility inspections.

3.2. The OIC is responsible for the organization and management of the Section. The OIC shall
supervise the Section's office staff and receive all complaints, assign internal inquiries, make
recommendations to the Superintendent with regards to the assignment of internal investigations, and shal
administer the early identification system and the employee grievance process.

3.3. The OIC shall have all eeﬂa-p-la-r-ﬂts- section ﬁles recorded ina eeﬂ&a-l—l-eg database and asmgned an

individual case number

The OIC shall ensure the eonfiderrtiality of all documents and reports

relating to the investigation of any complaint through strict control of the Section’s files.

3:5:3.4. The OIC shall prepare an annual statistical report concerning the Section's activities which
shall be available to employees and members of the public.

3:6:3.5. The OIC shall apprise the Superintendent of situations or facts concerning employece
complaints and investigations that may be of public concern or allege the commission of a serious
misdemeanor or felony by an employee.

37 3.6. The Section shall make information available to the general public regarding the complaint

procedure to—be—followedtn—resisterina—complats—against the State Police or its employees. The
information may be dissemnnated accessed through the—mediss State Police website, smformational

pamphlets brochures at cach State Police facility, and/or throueh amy-otherreasenablesmeans by contacting

the Section.

3-8.3.7. Investigators assigned to cither internal investigations and/or inquiries shall forward to the
OIC an accurate and complete report, and the remainder of the case file, within thirty30) 30 working days
of the day the investigation or inquiry is received by the investigator unless an extension is granted by the

OIC. Investigaters In addition, investigators shall alse-perferm—inspeetion—of inspect State Police facilities
and perform other duties as assigned by the OIC.

3:93.8. The OIC or any other Section member may be contacted during off-hours for emergency
complaints by contacting the Communications Section of the State Police at (304) 746-2158.

230.3.9. The Section's address 1s West Virginia State Police, Professional Standards Section, 725
Jefferson Road, South Charleston, West Virginia, 25309-1698.
§81-10-4. Incidents to be Investigated.

3
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4.1. The State Police shall investigate Hirough-ntemalinvesticationorngumiry: all complaints received

by the Section. Provided, that anonymous or third-party complaints of a minor nature will be investigated
at the discretion of the OIC.

4.2. The OIC shall determine the criteria for the assignment of minor complaints for internal inquiry
to line supervisors as—+avestieaters in cases steehas of alleged rudeness, tardiness, or other complaints of a
similar nature. The OIC shall have the discretion to assign internal investigations to specially trained
members not permanently assigned to the Section. Once assigned, that investigator may be relieved of his
or her regular duties as may be required to complete the investigation. Investigators assigned to internal
investigations or inquiries shall rcport d]rcctly to the OIC And Assmncd mvcstlgators shall not discuss the
mvestigation with anyone s €

Superintendent torecere-the-information: except the Supcrmtcndent the OIC Of any person authorlzcd bv

the OIC to recerve investigative information.

§81-10-5. Complaint Filing Procedure.

5.1. A person may file a complaint with any State Police employee within 12 months of the date of
mcident. If the complaimnt falls outside the statute of limitations. the OIC will review the contents of the
complaint, determine the seriousness of the allegations. and decide if an investigation is warranted.
Whenever possible, employees receiving complaints shall attempt to refer the complainant to the affected
employee’s immediate supervisor who shall prepare the Personnel Complaint Form, or directly to the
Section. If the immediate supervisor is not available and the complamant does not wish to contact the
Section directly, the State Police employee shall take the complaint.

5.2. The Any employee shall accept all complaints against other employees and decumentthem—on
complete the Personnel Complaint Form. The employee shall forward the completed form via faesimile
electronic mail to the Section as soon as possible and mail the original directly to the Section.

5.3. The Personnel Complaint Form shall state sh-partewlaritr-the-allecationstnelading the name of
the involved employee, the date, time, and location of the alleged misconduct, a detailed description of the
alleged misconduct, names of witnesses, and the remedy requested by the complainant. The Personnel
Complaint Form shall contain a section that advises the complainant that providing false information to the
State Police is a violation of W. Va. Code §15-2-16, and that the State Police may pursue criminal and/or
civil sanctions if the investigation determines the complaint or any statements made are without foundation,
basis, false, or not factual. The form shall advise the complainant that he or she may be required to testify
in court or administrative hearings regarding the complaint.

5.4. Any employee who fails to accept, record, and/or forward to the Section any complaint the
employee receives is in violation of State Police policy and subject to disciplinary action. Employees
receiving complaints are considered to have complied with complaint reporting requirements if the

provisions of subseetien section 5. 5—efthis-seetion arc met.

5.5. Employces recelvmg complamts shall adv1sc complamants that thcy may eeﬁtﬂet—the—S-eet-teﬁ
cethy : th e e-offiee filca
the Sectlon dlrectl

5.6. Employees taking complaints shall not make or retain any copies of the Personnel Complaint Form

or any related documents other than those kept in the normal course of business #erderto-ensurethe
identialibvof thes _ .
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5.7. Members accepting complaints involving the use-offeree response to resistance or aggression by
a State Police employee where the alleged victim of the sse-offores response to resistance or aggression 18
present at the time the complaint is registered, shall take or cause to be taken detailed color photographs of
the alleged victim whether or not any visible evidence of physical injury exists if the alleged victim consents
to the taking of the photographs.

5.8. The OIC shall send a letter to the complainant, if known, acknowledgine the complaint has been
recetved for processing. The letter shall include the individual case number assigned to the matter and the

name of a person who can relate the status of the mvestigation. Also, the OIC shall notify the employee, n

writing. concerning the nature of the complaint, its status. and if any investigation is forthcoming as soon
as a determination of the necessary scope of the investigation is complete. There is no duty under this

section to notify an emplovee or complainant if the notification would hinder or jeopardize anv investigation
of the complaint or if the matter is handled as an internal inquiry. The OIC shall advise investigators
reparding procedures for mvestications, reviewine case files for completensss., and forwardine case files
through the proper chain of command to the Superintendent for final review. The OIC shall send closing
letters to all concemed parties upon completion of cach mvestigation.

5.9. Complaints involving the Americans with Disabilities Act, Age Discrimination in Employment
Act. or the Civil Rights Act. shall be acted upon in collaboration with the State Police Equal Emplovment
Opportunity Counselor.

§81-10-6. Records Retention.

6.1. In order to better facilitate the operation of a progressive system of discipline and to provide for
the various statutes of limitations pertaining to civil litigation, the Section shall retain records and
documents associated with eemplaints all section files for a period of four €43 years from the final
disposition. efthe-complamntthat-Section files shall include, if applicable, imposition of disciplinary action,

exhaustion of all appeals, and resolution of any civil action(s) relating to the complaint.

6.2. 'The Section shall store ease all files in a secured environment, with access restricted to the
Superintendent, the OIC, and members and civilian employees of the Section. Investigators or any other
employee working with the investigator and outside of the Section office shall store and handle documents,
evidence, and other items related to the investigation or inquiry in a manner that shall ensure their
confidentiality and integrity. Documents, evidence, and other items related to complaints, internal
mvestigations, internal inquiries and/or contained in ease section files shall aet only be released,
disseminated, or disclosed, exeept by the direction of the Superintendent, er by order of a court with
competent jurisdiction, or pursuant to a public records request. Any public records request for documents
received pursuant to W. Va. Code §29B-1-1 ef seg. shall be immediately forwarded to the State Police

Legal Division.

§81-10-7. Operational Procedures.

7.1. If an mvestigation or inquiry conducted by or at the direction of the Section leads to information
indicating that criminal charges could be filed, the investigator shall immediately notify the OIC who shall
notify the Superintendent. The Superintendent may authorize a separate criminal investigation to be
mitiated by a member other than the nvestigator assigned to the internal investigation or inquary. If criminal
charges are filed against an employee, the Superintendent may authorize the initiation or continuation of an
on-going administrative investigation.

7.2. By wvirtue of W, Va. Code §15-2-21, the Superintendent has the sole discretion to demote,
discharge, and suspend employees from duty. The Superintendent, upon receiving a complaint against an
employee or upon otherwise learning of misconduct by an employee, may temporarily relieve the employee
from duty pending further investigation, with or without compensation, pursuant to State Police operating

5
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policy and procedure. During any administrative leave attendant to an internal investigation or mquiry, the
employee shall surrender his or her State Police identification, and if a member, all badges, State Police
issued weapons, or other State Police property in his or her possession or control. Further, members shall
be relieved of any police authority during the pendency of any administrative leave.

7.3. The investigator, when possible, shall record the complainant's statement on audio ersides-tape
and/or video or by handwritten statement signed by the complainant. The investigator shall not summarize
or paraphrase interviews of the complainants in liecu of a handwritten or recorded statement. The
mvestigator shall not permit conversations "off the record” unless the subject of the mterview agrees and
the record reflects when the conversation goes off ef the record, the purpose for doing so, and the time. Any
tape recordings made pursuant to this section shall become an exhibit included in the case file. The OIC
may have the tape statement transcribed and the transcription shall become a part of the case file.

7.4. The investigator, when possible, shall record any witness statements on audio ervideotape and/or
video or by handwrntten statement signed by the witness. The investigator shall not summarize or
paraphrase interviews of the witnesses in lieu of a recorded or handwritten statement. The apes recordings.
transcriptions, and written statements shall be included in the case file by the investigator. The investigator
shall not permit conversations "off the record” unless the subject of the interview agrees and the record
reflects when the conversation goes off the record, the purpose for domg so, and the time. Any tapes
recordings made pursuant to this section shall become an exhibit included n the case file. The OIC may
have the taps recordings transcribed and the transcription shall become a part of the case file.

7.5. Investigators shall gather all physical evidence connected with the case including, but not limited
to, photographs, video tapes recordings, audio tapes recordings, reports, logs, drawings, sketches, pertinent
records, and other background evidence.

7.6. During the internal investigation or inquiry, the investigator shall avoid making assertions
conceming his or her perception of the investigation which may result in the complainant reaching a
premature or inappropriate conclusion regarding the final disposition of the matter. Further, the investigator
shall not make assertions after having interviewed one principle or faction involved in the allegations.

7.7. The investigator shall include in the case file a notation of any instances of poor cooperation on
the part of the complainant, the employee who is the subject of the complamt, or any witnesses or other
persons interviewed during the internal investigation or inquiry.

7.8. The investigator shall detail in an internal investigation report the facts ascertained during an
internal investigation or inquiry. The OIC shall determine the reporting format and the substance of all
forms used pursuant to this rule. The investigator shall state a conclusion of fact for each allegation of
misconduct alleged by the complamnant or revealed by the investigation or mquiry from among the
following dispositions:

7.8.1. Sustained: The validity of the complaint has been established and proven by a
preponderance of the evidence;

7.8.2. Not Sustained: The complaint is not established by the evidence and can be neither proven
nor disproved by the evidence available;

7.8.3. Unfounded: The complaint is without foundation, basis, is false, or not factual,

7.8.4. Policy Failure: The allegation is true, and although the action of the member or the employee
was not inconsistent with State Police policy, the complamant suffered harm;

7.8.5. Exonerated: The incident occurred, but the employee acted lawfully and properly; or
6
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7.8.6. Withdrawn: The complaint was withdrawn by the complamant.

7.9. The investigator shall submit the investigation/inquiry report and the remainder of the case file as
required by subseetten3-E-secction 3.7 of this rule. Case files. or copies of case files. shall not remain on
detachment, district, or troop level except as authorized by the OIC. The OIC shall review the entire case
file for content, form, and completeness. The OIC shall formulate recommendations for final disposition of
the complaint and forward the case file, with recommendations, to the Superintendent for final disposition.

§81-10-8. Employee Rights and Conduct During an Internal Investigation or Inquiry.

8.1. Prior to questioning an employee in connection with an internal or administrative investigation,
the investigator shall apprise the employee of the nature of the allegations in the complaint, the name of the
mvestigator assigned to the case, and the names of all persons present during the interview session.

8.2. The investigator, at his or her discretion, shall conduct interviews at reasonable times and places.

8.3. The investigator shall conduct the interview while the employee is normally on-duty unless the
employee agrees to participate m an nterview while off-duty. In cases where the OIC determines that the
allegations involve extremely serious matters of public nterest or allegations which may bring the State
Police into disrepute, the employee may be questioned during off-duty or non-waking hours. This shall not
apply in instances where the Superintendent has placed the employee on administrative or other leave
pending the outcome of the investigation or inquiry.

8.4, The investigator shall tape-digitally record on either audio ervidestaps-and/or video all interviews
with the employee who is the subject of the investigation or inquiry. In the case of a minor complaint, a
handwritten statement or letter from the employee who is the subject of the investigation may be sufficient.
The investigator will not summarize or paraphrase the interview in lieu of a recorded statement. The
investigator shall not permit conversations "off the record" unless the employee agrees and the record
reflects when the conversation goes off the record, the purpose for doing so, and the time. All tapes
recordings made pursuant to this section shall become an exhibit included in the case file. The OIC may
have the tapesrecordings transcribed and the transcriptions shall become a part of the case file. Copies of
the original tapesrecordings or transcriptions shall be made available only to the employee who made the
statement with the understanding that the employee shall not disclose the contents of either, unless the
employee is required to disclose the contents as a means of defending himself or herself. Any breach of this
procedure is an offense that may subject the employee to disciplinary action.

8.5. An employee questioned in connection with an internal investigation or inquiry has no night to
counsel and no right to avoid self-incrimination. An employee may consult with legal counsel prior to or
following an administrative interview. Employees who are either subject to or questioned in connection
with an internal investigation or inquiry shall answer all questions truthfully, file written reports as ordered
by the Superintendent or OIC and testify in administrative hearings. Employees are required to cooperate
fully with the investigators in all phases of any internal investigation or inquiry.

8.06. The investigator shall advise employees subject to an internal investigation or inquiry of the
"Admimstrative” or "Garrity" wamings, contained on West Virginia State Police form #173. The
investigator shall read the provisions of the form into anytapedrecerd-the recording of the interview. The
investigator and the employee shall sign the acknowledgment section of the form. The investigator may
give a copy of the waming form to the employee, but the original form shall be retained by the investigator
and included as an exhibit in the case file.
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8.7. During an nternal investigation or inquiry interview, no more than two investigators shall be
present with the employee during questioning. The investigators shall not subject the employee to offensive
language, threaten punitive action, or make promises of reward as an inducement to answer questions.

8.8. The investigator shall conduct internal investigation or inquiry interviews of a reasonable duration,
considering the complexity and gravity of the allegations in the complaint. The investigator shall afford the
employee reasonable time away from the interview for meals and physical necessities.

8.9. The State Police shall generaly limit the use of polygraph examinations to those cases in which
the allegations are relatively serious. The investigator shall obtain approval for the use of polygraph
examinations from the Superintendent or the OIC.

8.9.1. Polygraph results shall be included as additional evidence to be considered by the
Superintendent, OIC, and the investigators. No conclusion should be drawn solely on the outcome of the
polygraph examination. If the complainant is not an employee, no conclusion shall be drawn based upon
an agreement or refusal to take a polygraph examination.

8.9.2. Investigators shall not offer polygraph examinations during the initial interview of a
complammant. However, it may be mentioned as a possibility later e in the mvestigation and may be
conducted at the request of the complamnant, and if the complainant 1s an employee, the polygraph may be
ordered.

8.9.3. If the OIC determines that all leads have been appropriately pursued in cases where the
complainant is not an employee, and that the offer of a polygraph examination is appropriate, the
complainant; will be requested to take the examination prior to the employee. If the complainant refuses to
take the polygraph examination, the employee may still be required to submit to the test. When the
complainant is an employee, the OIC shall determine the order of polygraph administration.

8.9.4. An employee, who is the subject of the internal investigation or inquiry, may request to take
the polygraph examination before the complainant. The OIC shall decide if the incident is of a serious
nature and would justify modification of subdivisiensubsection 8.9.3-ef thissubsection. The operator shall
mform the employee of the "Administrative" or "Garrity" Warnings, and the employee shall sign a waiver
of hability prior to the administration of the polygraph examination.

8.9.5. The Superintendent, at his discretion, may dismiss from employment any employee who
refuses to take a polygraph examination when so ordered.

8.9.6. Questions used m the polygraph examinations shall be pertinent to the subject of inquary
except that the polygraph examiner may utilize control questions as may be necessary to validate an
examination within the scope of acceptable polygraph procedure.

he—resuits = : ; Employee polvgraph examination
results are confldcntlal and shall bc avallablc only to the cmployce the Supcrmtcndcnt the OIC, the

investigator, and grievance evaluators participating in the State Police employee grievance procedure.

8.9.8. State Police polygraph operators shall be used for internal investigations and inquiries. The
Section shall not use one operator exclusively when multiple operators are available.

8.10. As partof an internal investigation or inquiry, an employee who is the subject of the investigation
or inquiry may be required to:

8.10.1. Submit to medical or laboratory examinations;
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8.10.2. Submit to a chemical test of his or her breath for the purpose of determining the alcoholic
content of his or her blood;

8.10.3. Be photographed,
8.10.4. Participate in a line-up;

8.10.5. Submit financial disclosure statements. No employee shall be required or requested to
disclose any item of his or her property, mcome assets, source of income, debts or personal domestic
expenditures, including those of any member of his or her familys or houscholdswless. Provided, That
disclosure of financial information may be required if the information is necessary in investigating a
possible conflict of interest with respect to the performance of his or her official duties, er—less the
disclosure is required by law, or ualess the information is related to an investigation;

8.10.6. Submit to psychological examinations; or

8.10.7. Submit to searches of any State Police supplied equipment and any personal items stored
within that State Police equipment by an employee or any State Police equipment secured by a lock owned
by an employee. State Police equipment includes, but 1s not limited to, vehicles, lockers, desks, cabinets,
and briefeases—computers, and any electronic devices.

8.11. The OIC may require an employee to submit to an examination or test when the examination is
specifically directed and narrowly related to a particular internal imvestigation or mquiry being conducted.
The requirement shall not apply if it isn-cenfhet conflicts with current applicable law. An example of the
use of this process would be in the determination of drug use by an employee. An examination might also
be required to determine an emplovee’s fitness for duty;feresxample; when there is cause to believe an
employee suffers from excessive weight, apparent intoxication, alcoholism, or psychological problems.

8.12. As a part of an internal investigation or inquiry, the State Police shall, to the degree possible,
protect an employee from exposure to the news media with or without the employee's written consent. The
State Police shall not, pursuant to an internal investigation or inquiry, release an employee's home address,
home/cellular telephone number, or photograph without the employec's consent.

8.13. Upon completion of the investigation or inquiry and review by the OIC and the SuperintendenL
the OIC shall notlfy the employee Who 18 the sub]eet of the mvestlgatlon or 111qu1ry that the 111vest1gat1011 18
eomplete he-c ; : A3 rd-ad d-the 5

Su-pefmteﬂdeﬂt— If no dlselphnarv aetlon 18 proposed agamst the emplovee the OIC Shall lllfOI'Ill the

emplovee of the results. and the matter shall be closed. If disciplinarv action 1s proposed and authorized by
the Superintendent, the emplovee shall be provided the Superintendent’s Notice of Intent to Discipline. The
employeeshallalse-be-given notice shall include a written statement detailing the charges attendant to the
disciplinary action with appropriate citations to codes, policies, procedures, or accepted operating practices
where applicable. Upon receipt of the Superintendent’s Notice of Intent to Discipline, the employee shall
indicate on the notice whether he or she requests a pre-deprivation hearing and a copy of the case file, or
whether he or she waives his or her right to the pre-deprivation hearing. If the emplovee waives his or her
right to the pre-deprivation hearing, he or she shall also waive his or her right to the case file.

d—tﬁ-peﬁ&tefl—el‘—pﬁﬂlﬁ-h—m@ﬂt When the emplovee 1nd1eates on the Supermtendent s Notlce of Intent to

Discipline that he or she requests a pre-deprivation hearing and a copy of the case file. the OIC shall creaie
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a copy of the case file and provide notice to the employee of the availability of the copy of the case file.
The copyv provided to the employee shall exclude all identifving mformation of any person requesting to
remain confidential, and the copy shall exclude all recommendations of charges. disposition. or punishment.
The employee shall sign a receipt indicating that he or she hastakenpessessienof received the case file
material and execute a confidentiality agreement with the State Police agreeing to not disclose any of the
material contained in the case file for any purpose other than to defend himself or herself. An employee
who violates thispreesdurs the confidentiality agreesment may be subject to disciplinary action.

schedule the pre- deprlvatlon hearing before the Supermtendent The pre-deprivation hearing shall occur not

less than 10 days after the OIC provided notice to the emplovee of the availability of a copy of the case file
regardless of when the employee takes possession of the copy of the case file. Followinge the pre-deprivation
hearing, the Superintendent shall issue his or her decision.

8.16. The emplovee mav seek redress for any adverse disciplinary action through State Police
emplovyee grievance procedures. Probationary members of the State Police as defined imn W. Va. Code §13-
2-21 et. seq. and civilian emplovees during the first six months of employment shall have no right to grieve
any disciplinary action issued by the Superintendent through the respective grievance procedures.

8.17. If a criminal investigation is initiated by the State Police or another law enforcement agency
regarding the allegations or events referenced in the complaint filed against a State Police employee, any
mformation obtained from that employee pursuant to an “Administrative” warning given to that employee
during the internal investigation or inquiry of that complaint shall not be available to the criminal
investigators unless the employee was apprised of and waived his or her constitutional rights as detailed in
the State Police Miranda Warnings Form.

§81-10-9. Early Identification System.

9.1. The Early Identification System shall be maintained and administered by the Section. The
Superintendent shall appoint an Internal Review Board consisting of the Deputy Superintendent, Chief of
Staff Services, Chief of Field Operations, OIC, and any other persons authorized by the Superintendent to
review and evaluate employees who are identified by the system. The system shall produce quarterl—bi-
anreal-and-yearly-reports real-time data for review by the Internal Review Board aassingalerting the names
of all employees who have entered the system based on external citizen complaints, internal complaints, or
use—of foree response to resistance or aggression incidents. Employees who have received two or more
complaints (internal and/or external) or who have been involved in three or more use-efforee response to
resistance or aggression incidents during a three-month period are subject to review by the Internal Review
Board. The Board may determine that no further action is required, that the employee be referred to the
employee assistance program, that the employee be referred for remedial training, or that the employee be
subject to review by the employee's immediate supervisor to attempt to determine the reasons for the
employee’s conduct or any circumstances that may have contributed to the conduct and evaluate the
employee’s current performance.

9.2. If the employee 1s subjected to supervisory review, the immediate supervisor shall forward a
written summation of his or her review and evaluation to the Internal Review Board within thisty 30 days.
The Board shall review the supervisor’s summation and either determine that no additional review or other
action is warranted or recommend some other action to the Superintendent. In instances where the employee
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18 referred to the employee assistance program, the Superintendent shall determine if any additional action
18 required in relation to the employee once the referral report 1s received.

9.3. The annualreportsystem shall also provide real-time data serve-as—asecondarysystemto-the

systemsguarterlyreport—Therepertshall-alerting eentain the names of all employees who have entered
inte the system during theprecedingyear a 12-month period who have either received four or more internal

and/or external complaints, or who have been involved in six or more use-effores response to resistance or
agpression incidents. The analysis shall serve to identify those employvees who do not necessarily meet the
criteria for review based on a three-month period the-guarteshy repert but who exhibit a pattern of conduct

over a longer period of time that warrants review.

9.4. The Section may provide the system reports to identified employee’s supervisors as another
resource in attempting to determine if job stress and/or performance problems exist with their subordinates.
The reports should be reviewed in conjunction with other criteria known to the supervisor to facilitate a fair
and meaningful assessment of the employee. The system reports shall make no conclusions or
determinations concerning job stress and/or performance problems.

9.5. The Section shall also provide data to the Internal Review Board that will assist that body in
determining if subordinates of certain supervisors tend to be employees frequently identified by the system.
The board may use the data im—erder to identify supervisors who may be employing meffective or
mappropriate management techniques. The names of any supervisors identified shall be forwarded to the
Superintendent for review and action.

§81-10-10. Psvchological Assessment Program.

10.1. This program provides a process for mandatory psychological review of employees in situations
where an employee's job performance or actions may be detrimental to the State Police's mission and cause
the employee's psychological fitness for duty to be in question. Through this process, the employee's level
of psychological fitness for duty is determined. Assistanee When appropriate, assistance shall be made
available—when-appropsate; to facilitate the employee’s return to psychological fitness in instances where
the employee is determined to be unfit for duty with a reasonable prognosis that rehabilitation to full duty
psychological fitness can be achieved.

10.2. The following are examples, although not all inclusive, of circumstances in which an employee's
psychological fitness for duty may be in question:

10.2.1. The employee fails to exercise sound or reasonable judgement;
10.2.2. The employee fails to recognize parameters of authority;

10.2.3. The employee fails to function effectively within the rules, guidelines, and policies of the
State Police.

10.2.4. The employee is suspected of substance abuse (alcohol or drugs);

10.2.5. The employee has continued citizen complaints regarding conduct on or off duty;
10.2.6. The employee exhibits supervisory problems, and fails to respond to corrective measures;

10.2.7. The employee exhibits excessive use of sick leave, disability leave or workers
compensation claims;

10.2.8. The employee’s return from sick leave and/or leave of absence precipitated by psychiatric,
psychological, and/or stress related illness and/or substance abuse; or

11
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10.2.9. The employee is involved in a critical incident as-defined-by-thisrale and whesehis or her

psychological fitness for duty is in question.
10.3. Procedures.

10.3.1. Any employee shall consult his or her Troop or Section Commander, if in the opinion of
the employee, another employee’s actions indicate a question of psychological fitness for duty. The Troop
or Section Commander shall evaluate the circumstances surrounding the alleged incident, collect any
supporting documentation and make a written recommendation to the Superintendent concerning the
employee’s duty status and/or need for a fitness for duty evaluation.

10.3.2. The Superintendent may place an employee involved in a critical incident as-defined-by
this+sle or whose psychological fitness for duty is in question on administrative leave, with or without pay,
pursuant to State Police operating policy and procedure. During any administrative leave attendant to a
psychological fitness for duty evaluation, the employee shall surrender his or her State Police identification,
and if a member, all badges, State Police issued weapons, or other State Police property 45 in his or her
possession or control. Further, members on administrative leave pending a psychological fitness for duty
evaluation shall be relieved of any police authority during the period of admimstrative leave. The employee
shall remain on administrative leave for-aperied-of-time as determined by the Superintendent pending a
determination of the employee's psychological fitness for duty or completlon of any mvestigation related
to any critical or other incident. If the employee's psychological fitness is at issue, the employee shall return
to duty only after he or she is censidered—te—be psychologically fit. The Superintendent may consult a
doctoral level clinical psychologist, psychiatrist, or licensed counselor in determining an employee's fitness
for duty.

10.3.3. If a psychological fitness for duty is considered appropriate by the Superintendent, the
employee shall be notified as required for internal or administrative investigations. The notification shall
include a statement of the general circumstances that prompted the action, and the appointment time, date,
and location of the meeting with a psychotherapist designated by the State Police. The State Police a+e is
responsible for costs of the initial fitness for duty interview/testing and any required follow-up except n
the case of a non-job-related mjury where the employee shall be financially responsible for additional
treatment not required by the State Police. If an employee 1s referred for psychological fitness for duty
assessment as—areswlof for an action which may result in disciplinary action against the employee, the
disciplinary action shall be delayed pending assessment and recommendation by the psychotherapist
designated by the State Police.

10.4. Employee Responsibility.

10.4.1. During evaluation and subsequent any treatment # considered necessary, the employee
shall truthfully answer all questions directed to him or her and provide complete information and documents
considered necessary. The employee shall submit to all examinations and sign waivers concerning access
to records and reports that may be prepared or generated by the State Police psychotherapist. In addition,
State Police employees with knowledge of the affected employee's behavior may be interviewed.

10.5. Psychotherapist Responsibility.

10.5.1. The psychotherapist designated by the State Police shall, based upon his or her professional
assessment of the employee's psychological fitness, render a written report to the Superintendent which
shall include the following recommendations:

33-543-10.5.1.a. That the employee be returned to full duty unconditionally or with treatment
recommended;
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46:54-2:10.5.1.b. That the employee be returned to full duty conditional upon treatment;

33-543-10.5.1.c. That the employee be returned to limited duty conditional upon treatment;
or

33-54-4:10.5.1.d. That the employee be declared unfit for duty and referred for treatment.

10.5.2. If, during the employee's initial assessment by the State Police's psychotherapist, it is
determined that the employee should be referred for treatment, the Superintendent shall issue a special order
directing the employee to attend and successfully complete a therapeutic or counseling program approved
by the State Police. Any employee who fails to attend and successfully complete the program shall be
subject to subsequent disciplinary action.

10.5.3. The State Police psychotherapist shall assist the employee in arranging for outside
treatment. Employees shall be referred only to licensed psychiatrists, doctoral level clinical psychologists,
or licensed counselors. In situations where outside referral is necessary, there shall be extensive
communications between the State Police psychotherapist and the employee's treating psychotherapist in
relation to the employee's progress in treatment and continued psychological fitness for duty. These
communications shall nclude, but are not limited to, pertinent information such as whether or not:

33-533-10.5.3.a. The employee is attending scheduled appointments;
30:53-2-10.5.3.b. The employee is making reasonable progress in his or her treatment; or

30-53-3-10.5.3.c. Anything has occurred which could cause the psychotherapist to reassess
the employee's duty status.

10.5.4. Evaluation results, opinions, recommendations, and confidential notes provided to the State
Police psychotherapist by an outside consultant shall be interpreted and monitored, but not ordinarily
communicated to the Superintendent. The Superintendent, with the advice of the State Police
psychotherapist, may initiate appropriate personnel action predicated on the recommendations.

10.5.5. Communications between the Superintendent and the State Police psychotherapist or
outside consultants, regarding test results, written opinions, recommendations, notes, reports, and actions
taken are confidential, provided that the employee who is subject to a fitness for duty evaluation, upon
written request to the Superintendent within #hiee 30 days of an evaluation, may review the written
recommendation submitted to the Supenntendent from the psychotherapist. The Section shall secure these
documents m the Section's office n locked cabinets, e secure magnetic media, or other secure electronic
format, and any written recommendation shall be released only by order of a circuit court with-competent

§81-10-11. Progressive Discipline.

11.1. Standards of Conduct:
The following standards arc imtended—tebe illustrative but not all inclusive of the type of conduct
expected of employees:

11.1.1. An employee i—expeeted—te shall attend work regularly and report to work in a timely
fashion. Any extraordmary time off-duty should be planned in advance. Unexpected time-off should shall

be commumcated immediately to the employee's supervisor;
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11.1.2. Employees are-expeeted-to shall apply themselves to their assigned duties during the time
they are being compensated, except for reasonable time provided to take care of personal needs; and

11.1.3. Employees are-expected-to shall meet established performance standards whether published
in administrative rules, operating policy and procedure, State Police memorandum or notices, or otherwise.
Conditions or circumstances, as they become known, which prevent them emplovees from performing
effectively or from completing their assigned tasks should shall be reported to the employee's immediate
supervisor. Likewise, unclear instructions or procedures sheuld shall be brought to the attention of the
employee's supervisor.

11.2. Supervising for Better Work Performance.

11.2.1. Supervisors sheuld shall assist employees in understanding their work assignments; the
standards of conduct contained in this rule; and the goals, objectives, and performance standards of their
positions.

11.2.2. Supervisors shewld shall be aware of inadequate or unsatisfactory work performance or
behavior on the part of employees and attempt to correct the performance or behavior immediately. Such
corrective action may take the form of a verbal warning or a documented counseling session, depending on
the severity of the situation.

11.3. Disciplinary Offenses.

11.3.1. Unacceptable conduct shall be divided mto three types of offenses according to their
severity. The offenses listed in this subsection are illustrative only and are not intended as an exclusive list
of all disciplinary offenses. Accordingly, conduct which in the judgment of the Superintendent, although
not listed in these the following groups of offenses, seriously undermines the effectiveness of the State
Police activities or the employee’s performance shall be treated consistent with provisions of this rule.

H-=34-11.3.2. Group I Offenses include, but are not limited to, those types of behavior listed below
which are less severe in nature, but which require correction in the interest of maintaining a productive and
well managed work force.

H34311.3.2.a. The employee has unsatisfactory attendance; or excessive tardiness;
H34211.3.2.b. The employee abused State Police time such as use of State Police time for
personal business, abuse of sick leave, or failed to notify a supervisor promptly of the completion of

assigned work;

H343-11.3.2.c. The employee used obscene or abusive language or failed to deal with the
public in a courteous, kind, and respectful manner;

H-31411.3.2.d. The employee has inadequate or unsatisfactory job performance;
H-3345:11.3.2.c. The employee exhibits disruptive behavior;

H346-11.3.2f The employee committed a chargeable aceident crash as defined by State
Police policy;

21-711.3.2.¢. The employee violated the motor vehicle code, except those defined as

Serious Traffic Offenses under W. Va. Code §17C-5-1 et. seq., which shall be included as Group II1
offenses; and
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H3348:11.3.2h. The employee negligently cared for, damaged, destroyed or lost any
equipment or State Police property for which the employee 1s responsible.

H-3-2-11.3.3. Group Il Offenses include more severe acts and behavior including, but not limited
to, those types of behavior listed below.

H-3234-11.3.3.a. The employee failed to perform assigned work, or otherwise comply with
State Police policy and procedure or administrative rules;

H-32211.3.3.b. The employee violated safety rules where there is not a threat to life;

+13-23-11.3.3.c. The employee took unauthorized time away from the work area or duty post
or left the work site without permission during working hours;

H32411.3.3.d. The employee failed to report to work without proper notice to his or her
supervisor; and
H-325:11.3.3.¢. The employee refused to work overtime.

+H-33-11.3.4. Group III Offenses nclude, but are not limited to, the following acts and behavior
of'such a sernious nature that a first occurrence would warrant the Superintendent discharging an employee.

H-33311.3.4.a. The employee has absences in excess of three days without notifying his or
her supervisor,

311-3-3-2.11.3.4b. The employee has the odor of an alcoholic beverage upon his or her breath,
consumed alcohol, or unlawfully used or possessed controlled substances while on the job;

H-=2-33-11.3.4.c. The employee reported to work under the influence or when his or her ability
was impaired by alcohol or a controlled substance;

H-33-411.3.4.d. The employee committed insubordination or a serious breach of discipline;
H335-11.3.4.e. The employee falsified any records such as, but not limited to, vouchers,
reports, insurance claims, time records, leave records, or other official state documents, or knowingly made

any false statement;

H-33-6-11.3.4.f The employee willfully or negligently damaged or defaced state records, or
state or employee property;

H33F11.3.4.0. The employee stole or removed state records, state or employee property
without authorization;

311-3-3-8:11.3.4h. The employee gambled on state property;

H-33911.3.41. The employee committed acts of physical violence or fighting (except
official police actions);

H-3330-11.3.4). The employee violated safety rules where there is a threat to life;
H-331111.3.4k The employee slept during work hours;

H333211.3.41. The employee participated in a work slowdown, sit-down, or similar
concerted interference with State Police or state operations;
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H3343:11.3.4m. The employee possessed or used fircarms, dangerous weapons, or
explosives without authorization;

H3334-11.3.4n. The employee threatened or coerced employees or supervisors;

H-33345-11.3.4.0. The employee received criminal convictions for acts of conduct occurring
on or off the job which are plainly related to job performance or are of such a nature that to continue the
employee in the assigned position could constitute negligence in regard to the State Police's duties to the
public or to other state employees;

H-3336-11.3.4p. The employee failed to take a polygraph examination or to answer fully
and truthfully any question relating to any offense requiring submission to a test;

H333711.3.4.q. The employee failed to take physical or mental examinations as required;
H-333811.3.4r. The employee used public office for private gain;

H32349:11.3.45. The employee violated any law or engaged in criminal conduct on or off
the job, except actions that are considered Group I or II offenses;

H-3320-11.3.4t. The employee engaged in dishonest or immoral conduct that undermines
the effectiveness of State Police activities or employee performance, whether on or off the job;

H-332111.3.4u. The employee disobeyed a lawful command of a supervisor;

H332211.3.4v. The employee disclosed confidential information to any person except
those who may be entitled to the information or when directed by the Superintendent or a supervisor;

H3323-113.4w. The employee took any action which impairs the efficiency and/or
reputation of the State Police or its employees;

H-3324-11.3.4x. The employee accepted any bribe, gift, token, moneys, or other things of
value intended as an inducement to perform or to refrain from performing any official act, or any action of
extortion or other means of obtaining money or any thing of value through his or her position;

H-3325- 11.3.4yv. The employee manifested cowardice, feigned illness, or otherwise
attempted to shirk official duty;

H-3326-11.3.4.z. The employee was involved in any compromise between persons accused
of a crime and the person or persons who may have suffered from criminal acts with the purpose of allowing
the accused to escape punishment;

H332711.3.4aa. The employee failed to answer fully and truthfully any questions
specifically directed and related to official duties or job fitness attendant to an internal or administrative
mvestigation;

H-3-328-11.3.4.bb. The employee used unnecessary force during an arrest/custody procedure;

H-3320.11.3.4.ce. The employee deviated from established procedures in the disposition of

summeons or arrest CasCs,
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H-33-36:11.3.4.dd. The employee used without authority or misused any state funds or other
lawfully obtained funds as determined by policy and procedure;

H333+11.3.4.ee. The employee stole or misappropriated evidence, or property stored in a
State Police evidence room, or property to be destroyed pursuant to a valid court order;

H3332-11.3.44f The employee libeled or slandered another employes, cither on or off-duty;

H3333-11.3.4.gp. The employee committed conduct unbecoming; misconduct of a
substantial nature affecting the rights and interests of the public, or that casts aspersions or doubt upon a
law enforcement officer’s honesty and/or integrity and that directly affects the rights and interests of the
public;

+1-3334-11.3.4hh. The employee interfered with the rights or property of others; e

H-3335-11.3.4.11. The employee violated the motor vehicle code defined as Serious Traffic
Offenses under W. Va. Code §17C-5-1 et. seq.;

11.3.4.3;. The employvee committed one or more acts of discrimination on the basis of race.
color, religion, national onigmn, political affiliation, handicap. age. or sex: or the emplovee committed one

or more acts of sexual harassment.

11.4. Application of Progressive Dhiscipline.

11.4.1. Sustained Group I Offenses are cumulative in nature. Upon the accumulation of three
"active" Group I offenses, the Superintendent may suspend the employee without pay, but the suspension
shall not exceed five working days. The Superintendent may discharge an employee who accumulates four
active Group | offenses. The Superintendent may demote or suspend the employee for up to shirtr 30
working days in licu of discharge; if mitigating circumstances exist.

H-413111.4.1.a. The Superintendent may order counseling, issue a written reprimand, or
suspend an employee for one working day for a single Group I offense.

H44211.4.1.b. Sustained Group I offenses remain "active" for one &5 year from the date of
1SSUance.

11.4.2. For Group Il offenses the Superintendent may order counseling, issue a written reprimand,
or suspend an employee. Emploey h prr-Ret-be-suspendedan-exeessof Any suspension shall
not exceed ten working days for an offense of this nature.

H423-11.4.2.a. The Superintendent may discharge an employee who commits an additional
Group II offense or if more than one Group II offense is committed during the same incident while a
previous offense is "active." The Superintendent may also discharge an employee who accumulates three
"active" first group offenses and one active second group offense. The Superintendent may demote or
suspend the emplovee for up to thirty 30 working days in licu of discharge; if mitigating circumstances
exist.

H42211.42b. If an employee is not discharged duc to mitigating circumstances, the
Superintendent shall notify the employee that any subsequent violation during the "active" life period,
regardless of level, may result in discharge.

H4-23-11.4.2.c. Sustained Group II offenses shall remain "active" for two £2} vears from the
date of 1ssuance.
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11.4.3. The Supenntendent may discharge the employee or suspend the employee for up to Heieby
30 working days without pay in licu of discharge for committing a Group Il Offense. The Superintendent
may demote or suspend the employee for up to thirty 30 working days in lieu of discharge, if mitigating
circumstancing exist, or issue a written reprimand, or order counseling.

H433-11.43.a. If the Superintendent does not discharge the employee due to mitigating
circumstances, he or she shall be notified that any subsequent violation during the “‘active™ life period,
regardless of level, may result in discharge.

H43-211.4.3.b. Sustained Group Il offenses remain “‘active” for three £33 years from the
date of 1ssuance.

11.5. The Superintendent, at his discretion, may permit employees who are suspended as-a—+esultof
for a violation of a Group I, Group 11, or Group Il offense to exchange accumulated annual leave days for
a portion or all of the suspension.

11.6. The Superintendent may demote or discharge an employee for job abolition, budgetary reduction,
reduction of work, State Police reorganization, or for other reasons not related to the employee's job
performance, but which nevertheless require the Supenntendent to demote or discharge the employee. In
these instances, the Superintendent shall notify the employee in writing why he or she 1s being demoted or
discharged. This notice shall include instructions indicating how the employee may apply for another

position within the WestSLeainta State Police.
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