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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

The proposed rule includes a definition section; sections on required licensure of manufactured housing
manufacturers, dealers, distributors, and contractors; sections on license applications, renewals, and fees,;
sections on initial training and continuing education requirements for licensees; a section on adoption of federal
manufactured housing standards; sections on the Board of Manufactured Housing Construction and Safetys
authority to conduct inspections and investigations; sections on licensee recordkeeping and reporting
requirements; sections on manufactured home installation reguirements; a section on manufactured home
transportation requiremenis; a section on consumer complaints and confested case hearings; a section on
grounds for disciplinary sanclions against licensees; a section on cease and desist orders; and a section on the
State Manufactured Housing Recovery Fund.

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES iN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

The Board of Manufactured Housing Construction and Safety (the Board) has been approved by the U S,
Department of Housing and Urban Development (HUD) as the Siate Administrative Agency (SAA) 10 administer
and enforce the federal manufactured housing construction and safety standards.

As part of the Boards SAA approval, HUD conducts periodic reviews of the Boards programs to ensure that
West Virginia manufactured housing standards meet or exceed the federal standards.

The proposed amendments are to address areas of concern identified by HUD during the most recent Board
review so that the Board may continue t0 be fully approved as an SAA.

The proposed rule includes some technical corrections and non-substantive changes related {o formatting.

The Board is not proposing any fee changes in the proposed rule.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

The proposed rule has no economic impact on the revenues of state government.

B. ECONOMIC IMPACT ON SPECIAL REVENUE ACCOUNTS:

The proposed rule has no economic impact on special revenue accounts.

C. ECONOMIC IMPACT OF THE RULE ON THE STATE OR ITS RESIDENTS:



The proposed rule has no economic impact on the state or its residents.

D.  FISCALNOTE DETAIL:

Effect of Proposal

Fiscal Year

2022 2023 Fiscal Year (Upon

Increase/Decrease |increase/Decrease | Full

{use "-") (use "-") Implementation)
1. Estimated Total Cost 0 0 0
Personal Services 0 0 0
Current Expenses 0 0 0
Repairs and Alterations 0 0 0
Assets 0 0 0
Other 0 ¥ 0
2. Estimated Total 0 Cc 0

Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

N/A

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.,

Yes

Mitchell E Woodrum -- By my signature, | certify that | am the person authorized to file legislative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 42
LEGISLATIVE RULE
DIVISION OF LABOR
SERIES 19
WEST VIRGINIA BOARD OF MANUFACTURED HOUSING CONSTRUCTION AND SAFETY STFANDARDS
BOARD
§42-19-1. General.

1.1. Scope. -- This legislative rule governs all matters arising pursuant to the Board of Manufactured
Housing Construction and Safety—Stardards—Beards Safety’s statutory authority and as a State
Administrative Agency under the National Manufactured Housing Construction and Safety Standards Act
of 1974, 42 U.S.C. § 5401 et seq.

1.2. Authority. -- W.Va. Code §21-9-4 apd-21-9-5.

1.3. FechricalAmenrdmentried Filing Date. -- #y315-202%.

1.4. Effective Date. -- Juy-3-2009.

1.5. Sunset Date. -- This rule shall terminate and have no further force or effect on August 1, 2028.

§42-19-2. Application and Enforcement.

2.1. Application. -- This legislative rule applies to the Board and to all persons, materials, and
transactions governed by or otherwise within the jurisdiction of the Board.

2.2. Enforcement. -- The enforcement of this legislative rule is vested in the Board and the Division
of Labor as authorized by the Board.

§42-19-3. Definitions.

In addition to the definitions in this section, the definitions in W. Va. Code §21-9-2 are incorporated
herein by reference.

3.1. “Act” means the West Virginia Manufactured Housing Construction and Safety Standards Act, W.
Va. Code §21-9-1 et seq.

3.2. “Advertisement” means any method used by a manufacturer, dealer, distributor, or contractor
to _promote its business to the general public. If a manufacturer, dealer, distributor, or contractor
maintains an internet website, any such advertisement may direct potential customers to its online
landing page for a link to the information required.

31 3.3. "Aggrieved consumer" means a consumer qualifying for compensation or repairs from the
Recovery Fund, bond, or other financial assurance required pursuant to the previsions-of Act and this rule.

32 3.4. "Board" means the West Virginia Board of Manufactured Housing Construction and Safety
Stanrdards-Beard and its authorized representatives.

1



42CSR19

3-3-3.5. "Business location" means each physically separate and distinct operation or storage location
maintained by a manufacturer, dealer, or distributor of manufactured housing.

3.6. “"Cease and desist order” means an order issued by the Division of Labor pursuant to the the Act
and this rule to an unlicensed person or entity who performs work for which a license is required.

3-4-3.7. "Commissioner" means the Commissioner of the State-sf West Virginia Division of Labor and
his or her authorized representatives.

“Contested case hearing” means an administrative
evidentiary hearing before the Board in which a specific party’s rights, interests, privileges, or obligations
are determined in accordance with W. Va. Code §29A-5-1 et seqg .

3-6- 3.9. "Contractor" or "installer” means any person, including a primary contractor or
subcontractor, who performs operations in the this state at the occupancy site which render a
manufactured home fit for habitation. This definition does not include a person who does work on a
manufactured home which is owned or leased by that person. The operations include, without limitation:
installation or construction of the foundation, positioning, blocking, leveling, supporting, tying down,
connecting utility systems, making minor adjustments, or assembling multiple or expandable units. The
operations also include transporting the unit to the occupancy site by other than a motor carrier regulated

by the West Virginia Public Service Commission. Fhese-termsspecifically-ircludeprimary-contractorsand
subecontractors:

3 3.10. "DAPIA" means the Design Approval Primary Inspection Agency specified in the federal
standards that is responsible for the evaluation and approval of a manufacturer’'s home design and its
quality assurance manuals.

32- 3.11. "Dealer" or “retailer” means any person engaged in business in this state in the sale,
accepting on consignment, leasing, or distribution of manufactured homes, primarily to persons who in
good faith purchase or lease a manufactured home for purposes other than resale. The phrase "engaged
in business in this state" includes operating business locations physically within West Virginia and
operating business locations physically outside West Virginia when the dealer knows or should know that
the manufactured home is to be first initially located at an occupancy site in West Virginia.

3-9-3.12. "Defect" includes any defect in the performance, construction, components, or material of
a manufactured home that renders the home or any part of the home not fit for the ordinary use for which
it was intended, but which does not result in an unreasonable risk of injury or death to the occupants of
the affectedmanufactured home.

3-10- 3.13. "Distributor" means any person engaged in business in £he this state in the sale and
distribution of manufactured homes for resale. The phrase "engaged in business in this state" includes
operating business locations physically within West Virginia and operating business locations physically
outside West Virginia when the distributor knows or should know that the manufactured home is to be
resold in West Virginia.

331 3.14. "Division" means the West Virginia Division of Labor and its authorized representatives.
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3-43-3.15. "Federal standards" means the federalmanufactured-homeproceduralard-erfercement

regtlationspremtieatedurderd2 H-5-E-§-5404etseq National Manufactured Housing Construction and
Safety Standards Act of 1974, 42 U.5.C. § 5401 et seq. and the federal manufactured housing construction

and safety standards regulations codified in 24 C.F.R. parts 3280, 3282, 3284, 3285, 3286, 3288, and 3800.

beme;—and—f—mel—gadmg—ef—t-hﬁet—"ﬁnal gradlng and water control” is an aspect of |n5taIIat|0n that means

footing backfill, installing a water vapor barrier, and final grading of the site.

335-3.17. "Home placement evaluatlon meana—eend-uetm-g—a—se#evak&aﬂen—de&tgmﬂg—the-&uppeﬁ

is_an aspect of installation that means a soil compaction test, support system design, and a_physical

inspection of the site for compliance with all applicable installation standards as specified in section 10A
of this rule.

3-16-3.18. "HUD" means the United States Department of Housing and Urban Development and its
Secretary.

heme—pt%&uant—te—the—ﬁede@%da—(—l&&F—R—M—Z&@é—} "HUD certlflcatlon Iabel" means the

permanently affixed label placed on each manufactured home pursuant to 24 C.F.R. § 3280.11.

mam#aetwed—heme—pwwenﬁe—ﬁe#edemht&ndﬁd&%% ”HUD data plate" means the

permanently affixed data plate placed on each manufactured home pursuant to 24 C.F.R. § 3280.5.

3-19-3.21. "Imminent safety hazard" means a hazard that presents an imminent and unreasonable
risk of death or severe personal injury that may or may not be related to a failure to comply with an
applicable federal standard.

3:20- 3.22. "Informal presentation of views" means the opportunity for a manufacturer, dealer,
distributor, or contractor to meet with the Division’s—staf following the—issuaree—af a preliminary
determination of a possible imminent safety hazard or serious defect or the issuance of a notice of
violation.

3.23. “Inspections,” as used in section 8 of this rule, means and includes evaluations of the following:
a manufactured home’s site location with respect to the home’s design, construction, and specific site
conditions; site preparation and grading for drainage; foundation construction; anchorage; completion of
ductwork, plumbing, fuel supply, and electrical systems: optional features such as skirting: close-up
examination of the home’s interior and exterior; and operational checks and adjustments.

epttenaJ—eeeesser—meme—and—ﬁ-naLgFad-eendayateFeeﬂtFQLm aspect of |nstallat|on means the home

placement evaluation, site preparation, installation of the support system, leveling and trimming the
manufactured home, utility connections, installation of optional accessory items, and final grading and

3
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water control.

322 3.25. “Installation of optional accessory items” means-installirefaseiaisldrtpeandvenrtiation

is an aspect of installation that means installation of fascia/skirting and ventilation.

23 ] 9 “Installation of the
support system” is an aspect of installation that means installation of footings, piers, foundation walls, or
other equivalent support systems.

324-3.27. “IPIA” means the Production Inspection Primary Inspection Agency specified in the federal

regulations standards.

3-25-3.28. "Level and trim the manufactured home" is an aspect of installation that means positioning
and leveling the manufactured home on its support system, anchoring the home, close-in, trim and

adjustments, and eress-overconmects-{tror—electrieall non-electrical cross-over connects.

3-26-3.29. "Manufacturer” means any person engaged in manufacturing or assembling manufactured
homes, including any person engaged in importing manufactured homes into the this state for resale.

32#3.30. "Manufactured home" means a structure, transportable in one or more sections, which in
the—travelhrgrode transport is eight body feet or more in width or 40 body feet or more in length or,
when erected on site, is 320 or more square feet, and which is built on a permanent chassis and designed
to be used as a dwelling with or without a permanent foundation when connected to the required utilities,
and includes the plumbing, heating, air-conditioning, and electrical systems contained in the structure.
exceptthat The term also includes any structure which meets all the requirements of this definition except
the size requirements and with respect to which the manufacturer voluntarily files a certificate which

complies with theapplcablefederalstandards{24 C.F.R. § 3282.13}. Calculations used to determine the

number of square feet in a structure will be based on the structure's exterior dimensions measured at the
largest horizontal projections when erected on site. Yrlessspecificallyirdicatedto-the—contraryinthis
e Unless otherwise stated, all references to a "manufactured home" means a new or used
manufactured home.

3-28- 3.31. "Noncompliance" means a failure of a manufactured home to comply with a federal
standard that does not constitute a defect, serious defect, or imminent safety hazard.

3.32. “Notice of violation” means a notice issued by the Board to a licensee that a violation of the
federal standards, the Act, or this rule has occurred which specifies the nature of the alleged violation and
the amount of time in which the licensee has to correct or contest the violation.

3-29- 3.33. "Person" means any individual, trust, estate, partnership, firm, corporation, association,
or any other legal business entity recognized by the this state, including any state or political subdivision.

3-30- 3.34. "Purchaser" or "consumer" means a—perser an individual, other than a manufacturer,
dealer, distributor, contractor, or transporter, purchasing a manufactured home in good faith for purposes
other than resale or contracting for the installation of a manufactured home.

331 3.35. “Recovery Fund” means the State Manufactured Housing Recovery Fund as established
pursuant to Hheprevisionsof W. Va. Code §21-9-10 and this rule.
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332 3.36. "SAA" means the State Administrative Agency specified in the federal regulations
standards.

3-33- 3.37. "Serious defect" means any failure to comply with an applicable federal standard that
renders the manufactured home or any part of the manufactured home not fit for the ordinary use for
which it was intended and which results in an unreasonable risk of injury or death to occupants of the
affected manufactured home.

i ” [tH H ”

3-35- 3.38. “Site” or “occupancy site” means that the area encompassing the exterior perimeter of
the manufactured home plus 10 feet £65.

3-36-3.39. “Site preparation” is an aspect of installation that means clearing, providing access to, and
rough grading the site.

3371 3.40. “State” means the state of West Virginia.

338 3.41. “Support system" means the piers, foundation walls, and other equivalent systems
approved in accordance with subsections 10A.2 and 10A.3 of this rule, and their footings, anchorage to
the manufactured home, shims, and any combination thereof that, when properly installed, support the
manufactured home.

3-39-3.42. “Transporter” or "transporter only contractor" means a person—rm—ercorperationr who,
for compensation, transports a manufactured home upon a public road in this state to an occupancy site
and who performs no installation work.

3-49- 3.43. “Utility connections” mears—the—conrpectHor—ofutily—serdices—includine—electric—sas;
water—and—sewer—systers is an aspect of installation that means the connection of utility services,

including electric, gas, sewer systems, and water.

§42-19-4. Licensure of Manufacturers.

4.1. No person may engage in the business of a manufacturer in this state without a license. Each
manufacturer who desires to engage in business in this state shall apply to the Board for a license. A
manufacturer shall maintain one license for each business location in this state. A manufacturer who
maintains all of its business locations out of this state, but who ships, imports, or delivers manufactured
homes into this state, and is considered to be engaged in business in this state, shall maintain one license
for each out-of-state business location which will ship, import, or deliver manufactured homes into this
state.

4.2. A manufacturer's license is valid for up to one year and expires on June 30 of each year, unless
sooner revoked or suspended by the Board.

4.3. Any manufacturer who desires to be licensed shall submit an initial application on forms supplied
by the Board. Each ikitiak-application shall be accompanied by a fee of 5750 for each business location
the manufacturer desires to license and shall contain all information required by the Board en-tsferms,
including, but not limited to:
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4.3.1. The legal and trade name of the manufacturer;

4.3.2. The address of the—~varieus-businesstocations each business location the manufacturer
desires to license;

4.3.3. The phone number of each business location the manufacturer desires to license;
4.3.4. The names and addresses of the owners, officers, and directors of the manufacturer;
4.3.5. Evidence of the manufacturer’s legal authority to engage in business in this state;

4.3.6. Proof of payment to the Recovery Fund as reeuHred-by specified in section 15 of this rule;

4.3.7. A statementof notarized affidavit stating compliance with all applicable state-ard federal
standards, provisions of the Act, and rules of the Board whieh-s signed by a responsible officer or person

represeptirae-the-applicartwho-has with full legal authority to bind the applicant to its terms;

4.3.8. Tha name of the DAPIA or DAPIAs who inspect the manufacturer;

4.3.9. The name of the IPIA or IPIAs who inspect the manufacturer;

4.3.10. A copy of all DAPIA-approved manufactured home designs currently in use;
4.3.11. A copy of all DAPIA-approved quality assurance programs currently in use;

4.3.12. A copy of all manufacturing plant certification reports issued by an IPIA in the past 12
months; and

4.3.13. A list of the names of all dealers and/or distributors in ke this state that are authorized
to receive the manufacturer’s product line.

4.4. Any manufacturer currently licensed in #he this state shall submit an application for licensure
renewal on or before June 30 of each year. Any renewal application is a valid license for a period of 30
days unless sooher reJected by the Board The 'FGH'EWEH- appllcatlon shall be accompanled by aH

repewalfeaof S750 3 renewal fee of $750 and shall contain all |nformat|0n reqmred by the Board as

specified in 4.3 of this section.

4.5. The Board shall grant or refuse any initial or renaewal application for a manufacturer's license
within 30 days after a proper and complete application has been filed. If any initialerrerawal application
is found by the Board to not constitute a proper and complete application, the Board may request
additional information.

4.6. The Board shall grant an initial or renewal manufacturer’s license if ifirds-that-the-applicartis
i virg the manufacturer sufficiently

demonstrates each of the followmg

4.6.1. The manufacturer’s adequate financial capacity;
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4.6.2. Tha manufacturer’s record of compliance with any lawful orders of the Board or ary other
equivalent agency for any other jurisdiction, including the lack of amy revocation, suspension, or limitation
on the manufacturer’s license in this state or ary other jurisdiction; and

4.6.3. The manufacturer's compliance with the—applicable—pertiers—-ofthisrHe—and—with—the
applicable all applicable federal standards, including receipt of all DAPIA and IPIA approvals and

certifications, all applicable provisions of the Act, and rules of the Board.

4.7. The Board may grant initial and renewal licenses for manufacturers for some business locations
and deny them for others if the facts justify that action.

4.8. Each manufacturer shall conspicuously display its license at each of its licensed business locations
and the license number shall be included in all advertisements.

4.9. A manufacturer’s license is not transferable. Any change in the person holding the license,
including a change in the ownership of a sole proprietorship, a change of a partner in a partnership, or the
creation of a new corporate or other business entity, requires a new license.

§42-19-5. Licensure of Dealers and Distributors.

5.1. No person may engage in the business of a dealer and/or distributor in this state without a
license. Each dealer and/or distributor who desires to engage in business in ke this state shall apply to
the Board for a license. A dealer and/or distributor shall maintain one license for each business location
in £ke this state it operates.

5.2. A dealer's and/or distributor's license is valid for up to one year and expires on June 30 of each
year, unless sooner revoked or suspended by the Board.

5.3. Any dealer and/or distributor who desires to be licensed shall submit an initial application on
forms supplied by the Board Each initial appllcatlon shall be accompanled by a fee of $250 for each
business location desi
rotlimitedto the dealer and/or distributor desires to Ilcense and shall contain all information reguired
by the Board, including, but not limited to:

5.3.1. The legal and trade name of the dealer and/or distributor;

5.3.2. The address of thevarieus-busiressloeations each business location the dealer and/or
distributor desires to license;

5.3.3. The phone number of each business location desirfre—teensure the dealer and/or
distributor desires to license;

5.3.4. The names and addresses of the owners, officers, and directors of the dealer and/or
distributor;

5.3.5. Evidence of the dealer’s and/or distributor’s legal authority to engage in business in this
state;

5.3.6. Proof of payment to the Recovery Fund as reetHred-by specified in section 15 of this rule;

7
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5.3.7. A statemeniof notarized affidavit stating compliance with all applicable state-awnd federal
standards, provisions of the Act. and rules of the Board whieh-s signed by a responsible officer or person
representingthe-appheartwhe-has with full legal authority to bind the applicant to its terms;

5.3.8. The list of the names of all manufacturers in or out of £he this state whose product line the
dealer and/or distributor is authorized to receive; and

5.3.9. Alist of the names of all salespersons employed by the dealer and/or distributor.

5.4. Any dealer and/or distributor currently licensed in the this state shall submit an application for
licensure renewal on or before June 30 of each year. Any renewal application is a valid license for a period
of 30 days unless sooner reJected by the Board. The FEH-E-WE-I- appllcatlon shall be accompanled by aH

Fen-ewal—f-ee-e-fé-Z%-Q a renewal fee of $250 and shaII contain all mformatlon reqguired by the Board as
specified in 5.3 of this section.

5.5. The Board shall grant or refuse any initial or renewal application for a dealer’s and/or distributor’s
license within 30 days after a proper and complete application has been filed. If any iritial-orrerewal
application is found by the Board to not constitute a proper and complete application, the Board may
request additional information.

5 6. The Board shall grant an initial or renewal dealer 5 and/or distributor’s license if ifirds-thatthe
«i3a the dealer

and/or distributor sufficiently demonstrates each of the followmg

5.6.1. The dealer’s and/or distributor’s adequate financial capacity;

5.6.2. The dealer’s and/or distributor’s record of compliance with any lawful orders of the Board
or ay other equivalent agency of any other jurisdiction, including the lack of asyrevocation, suspension,
or limitation of the dealer’s and/or distributor’s license in this state or apy-other jurisdiction; and

5.6.3. The dealer’s and/or distributor’'s compliance with the-applicable-pertions-ofthisruleand
with-the-applicable all applicable federal standards, provisions of the Act, and rules of the Board.

5.7. The Board may grant initial and renewal licenses for dealers and/or distributors for some business
locations and deny them for others if the facts justify that action. However, if one business location
qualifies as both a dealer and distributor under this rule, only one license is required for that business
location.

5.8. Each dealer and/or distributor shall conspicuously display its license at each of its business
locations and at any worksite where the dealer and/or distributor is performing services and the license
number shall be included in all advertisements.

5.9. A dealer’s and/or distributor’s license is not transferable. Any change in the person holding the
license, including a change in the ownership of a sole proprietorship, a change of a partner in a
partnership, or the creation of a new corporate or other business entity, requires a new license.

§42-19-5A. Initial Training and
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Continuing Education for Dealers and/or Distributors: Proof of Attendance.

performs any aspect of installation shall attend a HUD-approved initial training course as required by 24

C.F.R. § 3286.803(b}(2) and obtain proof of attendance.

de-t-e#m-n-ed—n-eees&aw—by—t-h-e-aeapd Elght hours of HUD- approved continuing education shall be reqmred

for dealer and/or distributor licensure renewal every three years, or less, if determined necessary by the
Board.

Each dealer and/or distributor shall submit proof of attendance to the Board prior to a license being issued
or renewed. The proof of attendance shall have been acquired within the preceding 36-month period
from the date of application.

educatien—<elass Each dealer and/or distributor shaII pay a fee directly to the entity providing the tralnlng
course or continuing education class.

§42-19-6. Licensure of Contractors/Installers and Transporter-Only Contractors.

6.1. No person may engage in the business of a contractor in this state without a license. Each
contractor who desires to engage in business in this state shall apply to the Board for a license. A
contractor is required to maintain only one license. A contractor whose principal office or place of
business is out of this state, but who desires to perform contractor services in this state, shall maintain a
license.

6.2. A contractor's license is valid for up to one year and expires on June 30 of each year, unless
sooner revoked or suspended by the Board.

6.3. Any contractor who desires to be licensed shall submit an initial application on forms supplied by
the Board. Each initial application shall be accompanied by a fee of 5125 and alHrformationrequired-by
theRBoard-onitsforms—heludina—butrotlimited+te shall contain all information required by the Board,

including, but not limited to:

6.3.1. The legal and trade name of the contractor;

6.3.2. The address of the contractor;

6.3.3. The phone number of the contractor;

6.3.4. The names and addresses of the owners, officers, and directors of the contractor;

6.3.5. Evidence of the contractor’s legal authority to engage in business in this state, including
compliance with the West Virginia Contractor Licensing Act, W. Va. Code §30-42-1 et seq.;

6.3.6. Proof of payment to the Recovery Fund as regutred-by specified in section 15 of this rule;

9
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and

#egal—ae#wﬁyﬁ-bmd—t—h&&pplﬁaﬂ{—te-ﬁsﬁfmﬁA notarlzed affldawt stating comgllance with aII aggllcable
federal standards, provisions of the Act, and rules of the Board signed by a responsible officer or person

with full legal authority to bind the applicant to its terms.

6.4. Any contractor currently licensed in #ee this state shall submit an application for licensure
renewal on or before June 30 of each year. Any renewal application is a valid license for a period of 30

days unless sooner reJected by the Board The Feﬂewal—a-p-plﬁa-t-ren—sha-u—be—aeeempa-med—by—au

Fen-ewal—ﬁee—efé-l%—l-} appllcatlon shall be accompanled by a renewal fee of 5125 and shall contain aII
information reguired by the Board as specified in 6.3 of this section.

6.5. The Board shall grant or refuse any initial or renewal application for a contractor's license within
30 days after a proper and complete application has been filed. If any initial-er+ernewal application is
found by the Board not to constitute a proper and complete application, the Board may request additional
information.

6.6. The Board shall grant an initial or renewal contractor’s license if ifinds—thattheapplcantis

virg the contractor sufficiently

demonstrates each of the following:

6.6.1. The contractor’s adequate financial capacity;

6.6.2. The contractor’'s record of compliance with any lawful orders of the Board or a#y other
equivalent agency for any other jurisdiction, including the lack of amy revocation, suspension, or limitation
on the contractor’s license in £he this state or amsy other jurisdiction; and

6.6.3. The contractor’'s compliance with the—applicable—portions—ofthis—+rule—and—with—the
applicable all applicable federal standards, provisions of the Act, and rules of the Board.

6.7. Each contractor shall conspicuously display its license at its business location and at any worksite
where the contractor is performing services and the license number shall be included in all
advertisements.

6.8. A contractor's license is not transferable. Any change in the person holding the license, including
a change in the ownership of a sole proprietorship, a change of a partner in a partnership, or the creation
of a new corporate or other business entity, requires a new license.

6.9. A contractor involved solely in the transportation of manufactured homes to the occupancy site,
and who is not regulated by the West Virginia Public Service commission, may apply for a “transporter
only contractor Ilcense i
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6.9.1. A transporter shall meet the general requirements of a contractor but is not required to

participate in payment to the Recovery Fund as specified in section 15 of this rule.

6.9.2. In lieu of Recovery Fund participation, the transporter shall maintain an insurance policy
approved by the Board and obtained from an insurer authorized to conduct business in this state in the
amount of not less than $50,000 for each manufactured home transported and $500,000 in the aggregate.
The policy shall insure the transporter against liability for damages to a manufactured home in the transit

process.

6.9.3. The insurer shall provide the Board with at least 30 days’ notice of any intent of
cancellation, suspension, or non-renewal of the policy.

R Initial Training and

6A1 . inuing

5494—et—seq—and—eb¥a+n—pmef—ef—a{-t-enéanee Each contractor or mstaller that performs any aspect of
installation shall attend an initial training course as required by 24 C.F.R. § 3286.803(b)(2) and obtain proof

of attendance.

6A.2. i 2
det-emmned—neeea&aw—by—t—he—ﬁe%d Elght hours of HUD- approved continuing education shall be reqmred

for renewal every three years, or less, if determinad necessary by the Board.

Each contractor or installer shall submit proof of attendance to the Board prior to a license being issued
or renewed. The proof of attendance shall have been acquired within the preceding 36-month period
from the date of application.

education—<lass Each contractor or installer shall pay a fee directly to the entity providing the training
course or continuing education class.

§42-19-7. Adoption of Federal Standards and-Regulatiens; Designation by HUD as an SAA.

7.1. No person may manufacture, ship, import, deliver, distribute, sell, lease, or install a

manufactured home in this state that violates ary-applicable—state—erfederal-stardard any applicable

federal standard, provision of the Act, or rule of the Board.

7.2. The following federal standards are incorporated in this rule in their entirety by reference:
7.2.1. "Manufactured Home Construction and Safety Standards," 24 C.F.R. Part 3280;
7.2.2. "Manufactured Home Procedural and Enforcement Regulations,” 24 C.F.R. Part 3282;

7.2.3. "Model Manufactured Home Installation Standards," 24 C.F.R. Part 3285;

11
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7.2.4. "Manufactured Home Installation Program," 24 C.F.R. Part 3286; and
7.2.5. "Manufactured Home Dispute Resolution Program,"” 24 C.F.R. Part 3288.

7.3. The Board shall maintain its qualifications to continue approval by HUD as a State Administrative
Agency (SAA).

§42-19-8. Business Location Inspections; Private Home Inspections; DAPIAs; IPIAs.

8.1. The Board may enter any business location of a manufacturer, dealer, distributor, or contractor
engaged in businessin this state to inspect or otherwise determine compliance with the federal standards,

the Act, and rules of the Board.

; During
a business location inspection, the Board may inspect and copy all records maintained by the
manufacturer, dealer, distributor, or contractor pursuant to the federal standards, the Act, and rules of
the Board.

may occur, anhounced or unannounced, at any time between 8:00 a.m. and 5:00 p.m., Monday through
Friday, or at other reasonable times considered necessary by the Board.

Boardwithin30—days—ofcompletion—ofthe—inspection The Board may provide inspections to private
manufactured home sites to aid in the resolution of consumer complaints and to comply with its
obligations under 24 C.F.R. § 3286.803.

8.2.1. To aid in the resolution of consumer complaints filed by a consumer against a licensed
manufacturer, dealer, distributor, or contractor, the Board may provide, free of charge, one initial
inspection and one follow-up inspection relative to each consumer complaint: Provided, That the Board
may charge the licensee an inspection fee for any subseguent follow-up inspection which is necessitated
by the licensee’s failure to comply with an order of the Board.

8.2.2. In order to comply with its obligations under 24 C.F.R. § 3286.803, the Board may conduct

12
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random inspections of private manufactured home installations. The Board may provide, free of charge,
one initial inspection and one follow-up inspection relative to each random inspection: Provided, the

Board may charge the licensed manufacturer, dealer, distributor, or contractor an inspection fee for any
subsequent follow-up inspection which is necessitated by the licensee’s failure to comply with an order

of the Board. In order to afford an opportunity to attend a random inspection, the Board shall notify, via
email, all licensees that were involved in the installation of the date and time of the random inspection at
least five business days in advance.

2.2.3. The Board may charge an inspection fee of 529 per hour, not to exceed $290 per day, plus
reimbursement for mileage and other reasonable expenses incurred in connection with an inspection
authorized in 8.2 of this section. The inspection fee is payable to the Board within 30 days of completion
of the inspection.

8.3. The federal regulations standards contemplate the establishment of primary inspection agencies
known as DAPIAs and IPIAs. These primary inspection agencies are responsible for the enforcement of the

federal regulatiors—ard standards—Fhe—prirariRspecHor—agencies—perform—fourbasic—erforcement
fupetions and the performance of the following functions:

8.3.1. Approval by a DAPIA of a manufacturer’s manufactured home design to assure that itisin
compliance with federal standards;

8.3.2. Approval by a DAPIA of a manufacturer’s gquality control program to assure that it is
compatible with the design;

8.3.3. Approval by an IPIA of a manufacturer’s plant facility and manufacturing process to assure
that the manufacturer can perform its approved quality control program and can produce manufactured
homes in conformance with its approved design; and

8.3.4. Performance of ongoing inspections of the manufacturing process to assure that the
manufacturer is continuing to perform its approved quality control program and, with respect to these
aspects of manufactured homes inspected, is continuing to produce manufactured homes in conformance
with its approved designs, and in eerfermanee compliance with federal standards.

2.4. The Board may develop a DAPIA and/or an IPIA to carry out the federal enforcement functions.
B ‘ it The Board may file ary-anrd all
required applications and plans with HUD reeded in order to obtaln approval as a DAPIA and/or an IPIA,

including a state-exclusive IPIA. The Board may employ any personnel reguired-byfederalstandards for
approved DAPIAs and IPIAs pursuant to {24 C.F.R. § 3282.352}.

8.5. If the Board does not seek or obtain the approval of HUD to act as a DAPIA and\or an IPIA, it may
participate in joint team monitoring of DAPIAs and IPIAs in conjunction with HUD. The Board may also
independently monitor the performance of DAPIAs and IPIAs acting within #se this state in coordination
with HUD monitoring.

8.6. The Board may charge the following inspection fees when performing any of its duly authorized
functions as an approved DAPIA and/or IPIA:

8.6.1. A fee of $30 per hour, not to exceed 5300 per day, for conducting manufactured home
initial design or design change evaluations;

13
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8.6.2. A fee of 530 per hour, not to exceed 5300 per day, for conducting manufacturer quality
control program evaluations;

8.6.3. A fee of 530 per hour, not to exceed 5300 per day, for conducting initial and ongoing
manufacturing plant inspections; and

8.6.4. An amount representing reimbursement of ary mileage—perdiem; and other reasonable
expenses incurred in connection with any of the inspections e+evaluatiens authorized in 8.6 of this
section.

8.6.5. The inspection fees are payable to the Board within 30 days of completion of the inspection.

spectieon Each manufacturer shall pay a monitoring inspection fee in an amount established by HUD for
each transportable section of a manufactured housing unit produced by a manufacturer in this state. This
monitoring inspection fee is payable directly to HUD.

§42-19-9—abelingRecordkeepingand-Reperting §42-19-9A. Required Labeling, Documentation, and

Recordkeeping.

91 9A.1. The HUD certification label affixed to each transportable section of eack a manufactured
home for sale or lease in the United States is the only label required by the Board. No manufactured
home shall be shipped, imported, delivered, distributed, sold, leased, or installed into or in #he this state
without a HUD certification label.

92-9A.2. The HUD data plate affixed to each manufactured home for sale or lease in the United
States is the only data plate required by the Board. No manufactured home shall be shipped, imported,

delivered, distributed, sold, leased, or installed into or in ke this state without a HUD data plate.

9-3-9A.3. No person may remove a HUD certification label or HUD data plate from a manufactured
home.

9-4-9A.4. Each licensed manufacturer shall maintain records of the following for each manufactured
home manufactured in this state, or shipped, imported, or delivered to a dealer, distributor, purchaser,
or other person in this state:

9-4-1-9A.4.1. The information contained on the HUD data plate;

942 9A.4.2. The date the-HUblabelwasaffixedto-the-manufactured-heme of manufacture: and

9:4-3- 9A.4.3. The name and address of the dealer, distributor, purchaser, or other person to
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9-6- 9A.5. Each licensed dealer and/or distributor shall maintain records of the following for each
manufactured home shipped, imported, or delivered to it by a manufacturer, distributor, dealer, or
aroether other person:

9:6-1-9A.5.1. The information contained on the HUD data plate;

9-6-3- 9A.5.2. FHrat Whether the manufactured home kas-beer was inspected upon delivery to
determine if it has-been was damaged, and # whether all furniture, appliances, fixtures, and other devices
are were in place and operable;

9-6-4- 9A.5.3. The extent of any damage found upon inspection;

9.:6-5- 9A.5.4. Whether any alterations to the manufactured home were made by the dealer
and/or distributor, including any repairs; and

9.-6:6-9A.5.5. The name and address of the purchaser or other person to whom the manufactured
home was shipped, imported, delivered, sold, or leased by the dealer and/or distributor; and

9A.5.6. The name and license number of each contractor or installer and all subsequent tier
contractors that performed any aspect of installation of a manufactured home sold or leased by the dealer
and/or distributor; or

9A.5.7. A copy of each exemption contract for any aspect of installation of a manufactured home

sold or leased by the dealer and/or distributor.

98- 9A.6. Each licensed contractor shall maintain records of the following for each manufactured
home which it transports and/or installs in £he this state:

921 9A.6.1. Fheirformation-cortaired-ontheHUb-dataplate The name and license number of
the dealer and/or distributor of the manufactured home, or the name and license number of the
contractor, for whom the subcontractor is transporting and/or performing an aspect of installation of the
manufactured home:

9821 9A.6.2. Whetherthe-manuvfactured-heme-—conrtaipsa-+HUb-label The name and address of
the consumer or purchaser to whom the manufactured home was transported and/or installed:

09-23-9A.6.3. ahsportandiorinstalation-of the-manufactured-home The name
and license number of each subcontractor hired by the contractor to perform an aspect of installation of
the manufactured home:

15
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+n-5-taJ+a-Hen—an-d—t—he—e*teﬁt—ef—t-h-e—da-m-a-ge The method of transport and/or |n5taIIat|on of the

manufactured home:

mel-u-d+ng—an+r—epa+r—s—and- Whether the manufactured home was damaged in any way during transport
and/or installation, and the extent of the damage; and

heme-\ﬂas-t-Fa-nspeFt-e-d-a-n-d-/eFm-s-taH-ed- Whether any aIteratlons to the manufactured home were made

by the contractor or subcontractor, including any repairs.

9A.6.7. If the contractor is hired by or working directly for a consumer, the contractor shall
maintain records of the following:

9A.6.7.a. The name and address of the consumer to whom the manufactured home was
transported and/or installed; and

9A.6.7.b. The name and license number of each subcontractor hired by the contractor to
perform an aspect of installation of the manufactured home; or

9A.6.7.c. A copy of each exemption contract for an aspect of installation of the manufactured

9A.7. Nothing in this section or in this rule shall be construed to excuse or exempt any manufacturer,

dealer, distributor, or contractor from complying with any recordkeeping requirements mandated by the
federal standards.

§42-19-9B. Required Quarterly Reports.

9B.1. Fach licensed manufacturer shall submit a gquarterly report to the Board on forms supplied by
the Board and available from the Division’s website (labor.wv.gov) for the periods of July 1 to September
30: October 1 to December 31: January 1 to March 31: and April 1 to June 30. These reports are due no
later than October 31: January 31: April 30: and July 31. If no work is performed during a quarterly period,
the licensee shall submit the report marked “NO ACTIVITY".

9B.2. Each licensed dealer and/or distributor shall submit a quarterly report to the Board on forms
supplied by the Board and available from the Division’s website {labor.wv.gov) for the periods of July 1 to
September 30: October 1 to December 31: January 1 to March 31: and April 1 to June 30. These reports
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are due no later than October 31; January 31: April 30: and July 31. If no work is performed during a
quarterly period, the licensee shall submit the report marked “NO ACTIVITY".

9B.3. Nothing in this section or in this rule shall be construed to excuse or exempt any manufacturer,
dealer, or distributor from complving with _any reporting reguirements_mandated by the federal
standards.

§42-19-10A. Consumer Manuals; Installation.

10A.1. The seller shall provide each purchaser of a new manufactured home in he this state with a
HUD-approved consumer manual appheable-te for the manufactured home purchased. No manufacturer,
dealer, distributor, or contractor may interfere with the distribution of a HUD-approved consumer
manual.

10A.2.

10A.2.1. Al-rew-orusedrmanufacturad-homesinstalled-in-the-statesha

3 d ad The initial
installation of a new manufactured home installed in this state shall be installed:

10A.2.1.a. In accordance with the home manufacturer’s recommendations contained in or
accompanying the consumer manual required by thissection-subsectionand 24 C.F.R. Part 3282 and this
section: these Provided, That such recommendations st equal or exceed the protections provided by
the Manufactured Home Installation Standards, 24 C.F.R. Part 32 85-+the-Marufactured-Hometnstalation
Stardards: or

10A.2.1.b. In accordance with a competent alternate design certified in writing by a
registered professional engineer and/or architect prior to installation: Provided, That such alternate
design is drawn _and sealed by a registered professional engineer and/or architect and certified to be
consistent with the home design, in compliance with federal standards and the Act, and approved by the
manufacturer and the DAPIA pursuant to 24 C.F.R. § 3285.2: or

aVaul,! Lon o Dy a8

10A.2.1.c. j EXIETE oteeto
Association225-Medel-Manufactured-Hometastallation-Stardard In accordance with the Manufactured
Home Installation Standards, 24 C.F.R. Part 3285.

installed:

10A.2.2.a. In accordance with the home manufacturer’s recommendations contained in or
accompanying the consumer manual required by 24 C.F.R. Part 3282 and this section: Provided, That such
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recommendations equal or exceed the protections provided by the Manufactured Home Installation
Standards, 24 C.F.R. Part 3285; or

10A.2.2.b. In accordance with a competent alternate design certified in writing by a
registered professional engineer and/or architect prior to installation: Provided, That such alternate
design is drawn and sealed by a registered professional engineer and/or architect and certified to be
consistent with the home design, in compliance with federal standards and the Act, and approved by the
manufacturer and the DAPIA pursuant to 24 C.F.R. § 3285.2; or

10A.2.2.c. In accordance with any generally accepted commercial method that has been
submitted to, reviewed, and approved by the Board.

If the dealer contracted with the purchaser to install the manufactured home, the dealer shall maintain

a written record of which method of installation was used. If the dealer did not contract with the
purchaser to install the home, the dealer shall maintain a written record sighed by the dealer and
purchaser specifying that the purchaser has agreed to make separate arrangements with a licensed
installer for installation of the home unless the consumer contracts to install the manufactured home as
provided in section 10B of this rule. This written record is not required to be maintained longer than a
period of five years.

10A.2.4. Installation of a manufactured home as defined in subsection 3.24 of this rule shall only
be performed by a licensed dealer or installer or by the consumer as provided in section 10B of this rule.

10A.3. Frostline considerations are mandatory for all manufactured home installations in this state.
For the purposes of 10A.2 of this section, a frostline shall be determined by local ordinance of a
municipality or county. If the installation of the manufactured home in this state is in a municipality or
county that has not provided a specific numerical standard, the frostline may be the designated numerical
standard set forth in the consumer manual required by 24 C.F.R. Part 3282, or as determined by a
registered professional engineer and/or architect and approved by the Board for the individual site of the
manufactured home installation. In the absence of any of these specific desighated numerical standards,

forall-applications; frostline is as follows:

10A.3.1. 30 inches from grade level for all perimeter footings; and

10A.3.2. 30 inches from grade level for footings under the |-beams, center piers, and inset
blocking piers if a perimeter fascia enclosure is not to be installed: Provided, That the footings may be 12
inches from grade level for footings under the I-beams, center piers, and inset blocking piers if a perimeter

fascia enclosure and vapor barrier are installed:

10A.3.2.a. within 21 days of the home installation if the home is installed between November
1 and March 30; or

10A.3.2.b. before November 1 for homes installed after March 30.

§42-19-10B. Consumer Installation of a Manufactured Home; Installation Deficiencies.
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10B.1.1. To ensure compliance with the federal standards, manufactured homes should be
installed by a licensed dealer or installer. However, every consumer has the right to personally install or
independently hire a licensed dealer or installer for installation of his or her manufactured home:
Provided, That if a consumer so chooses, the consumer is responsible for any consequences resulting from
the consumer’s installation: Provided, however, That this section applies only to those transactions in
which the consumer agrees in writing to assume responsibility for part of the manufactured home
installation.

10B.1.2. Only a licensed dealer or installer shall conduct the installation aspects of the
manufactured home placement evaluation and the level and trim of the manufactured home due to safety
concerns and the technical expertise required.

10B.2.

10B.2.1. Prior to the execution of a written agreement for the purchase of a manufactured home
or_prior to the date of installation, a licensed dealer or installer shall inform each consumer of the

following:

10B.2.1.a. The risks of improper installation of the manufactured home, including, but not
limited to, the impact upon the manufacturer’'s warranty, decreased performance of the manufactured
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home, and other relevant concerns known to the dealer or installer, and matters which make time of the
essence in completing the consumer’s assumed responsibilities;

10B.2.1.b. The installation standards for a new or used manufactured home as specified in
section 10A of this rule;

10B.2.1.c. The requirement that all parties, other than the consumer, who engage in
installation of manufactured homes be licensed pursuant to the Act; and

10B.2.1.d. The dealer or installer will conduct an on-site review for all aspects of installation
for which the consumer assumed responsibility as prescribed in 10B.6 of this section.

10B.2.2. The licensed dealer or installer may inform the consumer of the information specified in
10B.2.1 of this section in any appropriate manner, including, but not limited to, through brochures,
manuals, illustrations, videos, written correspondence, or oral communication.

consumer agrees to assume all or part of the responsibility of installation of his or her manufactured
home, the licensed dealer or installer and the consumer shall execute a written agreement that specifies
each party’s installation responsibilities.

iorr A licensed dealer or installer shall conduct an initial home
placement evaluation to determine accessibility to the site, feasibility of the chosen method of installation
and the applicable installation standards as specified in section 10A of this rule, whether the site can be

10B.4.1. A licensed dealer or installer shall conduct the initial home placement evaluation in
accordance with the Initial Home Placement Evaluation form supplied by the Board and available from
the Division’s website (labor.wv.gov).

10B.4.2. The licensed dealer or installer shall document all findings of the evaluation on the Initial
Home Placement Evaluation form, provide the consumer with a copy, and maintain a copy as a record of

the findings.
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theteview Where the consumer has assumed the responsibility for installation of the support system or

for site preparation that cannot be performed after the manufactured home is leveled, the licensed dealer
or installer shall review such aspects of installation to determine compliance with the applicable

installation standards as specified in section 10A of this rule.

10B.5.1. The licensed dealer or installer shall conduct the review in accordance with the
Consumer Site Preparation Evaluation form supplied by the Board and available from the Division’'s
website (labor.wv.gov).

10B.5.2. The licensed dealer or installer shall document all findings of the review on the Consumer
Site Preparation Evaluation form, provide the consumer with a copy, and maintain a copy as a record of

the findings.

homo—as—defined--subsecton3-l—ofthis+le A licensed dealer or installer shall conduct an on-site
review in all instances for which the consumer has assumed all or part of the responsibilities for the
manufactured home’s installation, as defined in subsection 3.24 of this rule.

the-manufactured-beme A licensed dealer or installer shall conduct the on-site review not less than 60
days nor more than 180 days after the date of execution of the written agreement for the purchase or
installation of the manufactured home or after the delivery date of the manufactured home to the
consumer.

stbsection-3-—21—efthisrie A licensed dealer or installer shall conduct the on-site review in accordance
with the Dealer/Installer On-Site Review form supplied by the Board and available from the Division’s
website (labor.wv.gov) which identifies all aspects of installation, as defined in subsection 3.24 of this rule.

theraviaws The licensed dealer or installer shall evaluate all aspects of installation for which the consumer

assumed responsibility and document any deficiencies in the installation on the On-Site Review form. If
deficiencies are found, the dealer or installer shall provide the consumer with a copy of the completed
Dealer/Installer On-Site Review form and, in accordance with 10B.7 of this section, written notice to the
consumer of the potential risks associated with the consumer's failure to properly comply with his or her
assumed installation responsibilities.

form The licensed dealer or installer conducting the on-site review and the consumer shall sigh and date
the On-Site Review form at the time of the review’s conclusion.

10B.6.5. The licensed dealer or installer shall maintain a copy of the completed Dealer/Installer
On-Site Review form for a period of not less than five years.
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mﬁﬁwdeﬂe#ﬁ-pefred-ef—ﬂei—tess-#ﬁn—fwe#e&ﬁ fa licensed dealer or |n5taller ﬁnds a deﬂmency

while conducting an on-site review in accordance with 10B.6 of this section, the dealer or installer shall
document the deficiency in the Dealer/Installer On-Site Review form as prescribed in 10B.6 of this section.

10B.7.1.a. The licensed dealer or installer shall provide a copy of the completed
Dealer/Installer On-Site Review form containing the documented deficiencies found to the consumer who
assumed responsibility for all or part of the installation of the manufactured home.

10B.7.1.b. The licensed dealer or installer shall also provide notice to the consumer of the
potential risks associated with the consumer's failure to comply with his or her assumed installation
responsibilities on a form supplied by the Board and available from the Division’s website (labor.wv.gov).

10B.7.1.c. The licensed dealer or installer shall attach The Dealer/Installer Consumer
Installation Deficiency Notice form to the Dealer/Installer On-Site Review form and provide a copy of the

completed forms to the consumer.

er—he#aa&umed—ebhgaﬂen& All provisions of thls section also applv to a Ilcensed mstaller who contracts
with a consumer to install part of the manufactured home.

§42-19-11. Alterations and Repairs.

11.1. No alteration or repair shall be made to any manufactured home by a dealer, distributor, or
contractor which directly causes a failure of the manufactured home to esrferm comply with applicable
state-and-Ffederalstandards federal standards, provisions of the Act, and rules of the Board.

11.2. Alterations or repairs made to a used manufactured home by a dealer, distributor, or contractor
shall be designed to promote compliance with applicable state-ard-federal-standards federal standards,

provisions of the Act, and rules of the Board. A—deaJer—dﬁ%H-b&ﬁer—eFeeH%FaeteFmre{—e%}ted—te-meg
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11.3. A dealer, distributor, or contractor shall not be obligated to bring a used manufactured home

into compliance with applicable federal standards, provisions of the Act, and rules of the Board. It is the
intent of this provision to allow and encourage dealers, distributors, and contractors to make desirable

alterations and repairs to used manufactured homes, including alterations and repairs which do not bring
the used homes into compliance with all applicable standards, so long as the alterations and repairs made
do not directly create a condition of honcompliance which did not previously exist.

§42-19-12. Transportation.

12.1. The transportation of ar¢ a manufactured home shall be accomplished in a manner that allows
the manufactured home to withstand the adverse effects of transportation shock and vibration without
its degradation or the degradation of its component parts. In no event shall any transportation method
be utilized which causes a failure of any manufactured home to eerferm comply with applicable stateard
federalstandards federal standards, provisions of the Act, and rules of the Board.

12.2. Manufactured homes shall not be transported at speeds in excess of 58 55 miles per hour.

§42-19-13. Gomplaint—Handliag Complaints; Notice of Viclation; Informal Presentation of Views;
Contested Case Hearing.

Any person alleging a violation of the federal standards, the Act, or rules of the Board
may file a complaint with the Board. All complaints shall be in writing and include the name, address, and
phone humber of the complainant.

13.1.1. Upon receipt of any complaint or other information indicating the possible existence of a
noncompliance, defect, serious defect, or imminent safety hazard under the federal standards, the Board
shall forward the complaint or information to the manufacturer of the manufactured home and to the
SAA of the state where the home was manufactured.

13.1.2. The Division shall review each complaint filed with the Board.

13.1.2.a. If the Division determines that the matters raised in the complaint are outside of
the Board’s jurisdiction, the Division shall inform the complainant in writing.

13.1.2.b. If the Division determines that the matters raised in the complaint are within the
Board’s jurisdiction, the Division shall conduct an investigation and an inspection of the manufactured
home and the relevant records maintained by the manufacturer, dealer, distributor, or contractor.

13.2.1. If, after investigation, the Division determines that no violation of the federal standards,

the Act, or rules of the Board occurred, the Division shall inform the complainant and the manufacturer,
dealer, distributor, or contractor in writing.
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13.2.2. If, after investigation, the Division determines that a violation of the federal standards,

the Act, or rules of the Board occurred, the Division shall issue a Notice of Violation to the responsible
licensee that specifies the condition found and the federal standard or state law provision violated.

13.2.3. Thelicensee shall be afforded no longer than 30 days from receipt of notice to correct the

condition specified in the Notice of Violation.

SAh-ofthestatawherethe-bhomawasmarufactured Any licensee issued a Notice of Violation may reqguest,
within 10 days of receipt, an informal presentation of views to contest either the Notice of Violation or
the reasonableness of the amount of time afforded to correct the condition.

13.3.1. If a licensee fails to timely reguest an informal presentation of views, the Notice of
Violation becomes a final order of the Board.

13.3.2. If alicensee timely requests an informal presentation of views, the Division shall schedule
it within 30 days of receipt of the request.

13.3.3. The time specified in the Notice of Violation to correct the condition is stayed pending the
informal presentation of views unless the condition constitutes an imminent safety hazard or serious
defect.

13.3.4. The informal presentation of views is not an adversarial proceeding and it may be written
or oral. The rules of evidence do not apply, testimony is not required to be taken under oath, noris cross-
examination permitted.

13.3.5. The Division shall inform the licensee in writing by certified mail of its findings within five

days of the conclusion of the informal presentation of views.

ofthe-mapufactrer—deater—distrbuter—coptractor—orrstaler A licensee may request for the matter to
be referred to the Board as a contested case within five days of receipt of notice of the Division’s findings
after the informal presentation of views.

13.4.1. If the licensee timely requests for the matter to be referred to the Board for a contested
case hearing, the Board may refer the matter to a hearing examiner within five days of receipt of the

req uest.

13.4.2. The hearing examiner shall schedule the hearing to commence within 45 days of receipt
of the referral and shall send written notice to the parties specifying the date, time, and place of the
hearing at least 10 days prior to the hearing.

13.4.3. The licensee may reguest from the hearing examiner, in writing, any additional stay of
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time to correct the condition specified in the Notice of Violation. The hearing examiner shall grant an
additional stay upon good cause shown.

13.4.4. Following the contested case hearing, the hearing examiner may direct the parties to
submit proposed findings of fact and conclusions of law within 20 days of the hearing: Provided, That if a
transcript of the hearing is requested at the hearing, the parties shall have 20 days from receipt of the
transcript to submit the proposed findings of fact and conclusions of law.

13.4.5. The hearing examiner shall submit a recommended decision to the Board within 30 days
of receipt of the parties” proposed findings of fact and conclusions of law. The hearing examiner may
recommend the imposition of any appropriate disciplinary sanction permitted by the Act or this rule.

13.4.6. The Board shall accept, reject, or modify the hearing examiner’'s recommended decision

and issue a final order within 30 days of receipt of the recommended decision.
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§42-19-14. Grounds for Discipline; Disciplinary Sanctions.

14.1. The Board may impose disciplinary sanctions upon amy a licensee for any of the following
reasons:

14.1.1. The manufacture, sale, lease, offer for sale or lease, or the introduction, delivery, or
importation into this state of any manufactured home on or after the effective date of any applicable
state-or-federalstardard federal standards, provisions of the Act, or rules of the Board, which does not
comply with that standard: Provided, however, That this subsection shall not apply to:

14.1.1.a. Any person who establishes that he or she did not have reason to know in the
exercise of due care that the manufactured home is not in esrfermity compliance with any applicable
state-orfederalstandards federal standards, provisions of the Act, or rules of the Board; or

14.1.1.b. Any person who, prior to the first purchase, holds a certificate by the manufacturer
or importer of the manufactured home te-theeffeet that the manufactured home cerferms—+te complies
with all applicable federal standards, unless the person knows that the manufactured home does not
corform comply;

14.1.2. The failure to furnish notification ard-corraction of any defect as required by 42 U.S.C. §
5414 ard24-c-FR—5-3282401throush5-3282-416;

14.1.3. The failure to issue a certification required by 42 U.5.C. § 5415, or to issue a certification
to-the-effect that a manufactured home eerfermste complies with all applicable federal standards if that
person knows or in the exercise of due care has reason to know that the certification is false or misleading
in a material respect;

14.1.4. The failure to establish and maintain records, rake submit guarterly reports, and provide
information as-the-Beard+equireswurderthis—rHe to the Board as required by this rule, or the failure to
permit, upon request of a person duly authorized by the Board, the inspection or copying of appropriate
books, papers, records, or documents, or the failure to permit entry or inspection relative to determining
whether a manufacturer, dealer, distributor, or contractor has acted or is acting in compliance with this
rHe-of the federal standards, provisions of the Act, and rules of the Board;

14.1.5. The issuance of a certification pursuant to 42 U.5.C. § 5403k if that person knows or in
the exercise of due care has reason to know that the certification is false or misleading in a material
respect;

14.1.6. The submission of any information or statements to the Board, HUD, a DAPIA, or an IPIA,
which are known by the person submitting the information to be false or misleading in a material respect;

14.1.7. The criminal conviction of any person by any competent state or federal court, which
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directly relates to the business of a manufacturer, dealer, distributor, or contractor;
14.1.8. The application to any person by any competent state or federal authority of any
disciplinary action which directly relates to the business of a manufacturer, dealer, distributor, or

contractor, including but not limited to, a fine, license suspension, license revocation, or license denial;

14.1.9. The operation of any business location engaged in business in the state as a manufacturer,
dealer, distributor, or contractor without a license;

14.1.10. The failure to maintain adequate financial assurance as required by the Act and thisrule;

14.1.11. The refusal to allow the Board to conduct inspections as permitted by the Act and this
rule;

14.1.12. The failure to pay any fee required by law—thisrHe—orthefederal-standatds the federal
standards, the Act, or rules of the Board:

14.1.13. The removal of any HUD certification label or HUD data plate from a new or used
manufactured home;

14.1.14. The destruction or permanent removal by a manufacturer, dealer, distributor, or
contractor of a HUD-approved consumer manual from a manufactured home, thereby depriving a
consumer of the use of a manual;

14.1.15. The violation of the state or federal transportation or installation standard applicable to
a new or used manufactured home;

14.1.16. Engaging in any deception or false or fraudulent representations or deceitful practices
in selling, obtaining financing to consummate a sale, or representing a product whereby injury is or may
be sustained by any consumer of a hew or used manufactured home or the manufactured home industry.
If the violation pertains to prohibited actions in obtaining financing, then the knowledge or complicity of
the consumer shall not be considered as a defense to this violation;

14.1.17. The shipment of a manufactured home by a dealer and/or distributor from a
manufacturer not properly licensed by this state;

14.1.18. The acceptance of a manufactured home by a dealer and/or distributor from a
manufacturer not properly licensed by this state;

14.1.19. The use of contract installation or repair services by a manufacturer, dealer, or
contractor/installer that is not properly licensed by this state;

14.1.20. The misappropriation of funds of a consumer or prospective consumer of a new or used
manufactured home;

14.1.21. The failure to fulfill any written or implied warranty obligation applicable to any new or
used manufactured home;

14.1.22. The failure to comply with any order issued by the Board, or any settlement agreement
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with the Board or Division; or

14.1.23. The violation of any other repromtsated-by-theRoard rule of the Board.

14.2. Upon a determination by the Board that a person has committed any of the violations ewtlred
—141-of thissecton specified in 14.1 of this section, the Board may apply any one or more of the
following sanctions:

14.2.1. A public reprimand;

14.2.2. An administrative penalty not to exceed 51,000 per violation;

14.2.3. Suspension of the license of a manufacturer, dealer, distributor, or contractor;
14.2.4. Revocation of the license of a manufacturer, dealer, distributor, or contractor; or

14.2.5. Denial of an application for licensure or licensure renewal filed by any manufacturer,
dealer, distributor, or contractor.

14.3. The Board may impose an administrative penalty for each separate violation with respect to
each manufactured home, except that the maximum penalty shall not exceed 51 million for any related
series of violations occurring within one year from the date of the first violation.

14.4. A suspension may be issued by the Board for any period of time up to and including the
remaining term of the current license of the manufacturer, dealer, distributor, or contractor in question.
At the end of the designated suspension period, the manufacturer, dealer, distributor, or contractor may

apply for reinstatement of a license pursdanto-theprovisions-ofsubsections4-3-53—orb-3-ofthis+e;
as-applieable in accordance with the applicable provisions of sections 4, 5, and & of this rule.

14.5. Arevocation may be issued by the Board for any period of not less than one nor more than five
years. At the end of the designated revocation period, the manufacturer, dealer, distributor, or contractor
may re-apply for a license pursHart—to—the—provisions—efsubsections—43—53—ore3—ofthis+He—as
applicable in accordance with the applicable provisions of sections 4, 5, and & of this rule.

14.6. A determination by the Board to deny an application for licensure disqualifies the applicant
from re-applying at any time during the subsequent 12 month period immediately following the denial,
unless the Board agrees to consider a re-application within a lesser time period by designating its
willingness to consider a re-application within its order of denial.

14.7. Sanctions may be imposed by the Board only after the person to be disciplined has been
afforded an opportunity for hearing.

14.8. Nothingin this section or in this rule shall be construed to limit or restrict in any manner other
civil or criminal remedies available under law to any person.

£42-19-14A. Cease and Desist Orders.

Upon a determination that a person is engaged in manufactured housing business in this state without
a valid license, the Division shall issue a cease and desist order requiring that person to immediately cease
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all operations in this state. The person can immediately engage in manufactured housing business upon
issuance of a license. After a hearing as required by W. Va. Code §21-9-12a, the Board may impose a

enalty of not less than $200 nor more than $1,000 upon any person engaging in manufactured housin
business in this state without a valid license.

§42-19-15. State Manufactured Housing Recovery Fund.

15.1. The Board shall collect the following annual assessment fee in satisfaction of each licensed
manufacturer's, dealer's, distributor's, or contractor's required assurance of financial responsibility:

15.1.1. $2,500 for each manufacturer’s licensed business location;
15.1.2. $1,000 for each dealer’s and/or distributor’s licensed business location; and
15.1.3. 5500 for each licensed contractor.

These assessments shall be collected annually at the time of the filing of all initial and renewal license
applications: Provided, That if the balance of the Recovery Fund on Jlune 30 of any year equals or exceeds
$300,000, then no assessments shall be collected from any previously licensed manufacturer, dealer,
distributor, or contractor for the next licensure period. New applicants for licensure shall pay the
applicable assessment fee regardless of the balance of the Recovery Fund.

15.2. The Board is authorized at any time to make special assessments upon all licensed
manufacturers, dealers, distributors, and contractors if the Board determines that the assessments are
necessary to maintain the fiscal integrity of the Recovery Fund. In no event may a special assessment be
issued by the Board until or unless the balance of the Recovery Fund falls below $250,000.

15.3. Payments by the Board from the Recovery Fund.

15.3.1. The Board may make payment from the Recovery Fund for any of the reasons authorized
by W. Va. Code §21-9-10(d), after the responsible licensee has been afforded an opportunity to be heard
on a Notice of Violation issted; and has failed to correct the violations as directed by the Board.

15.3.2. When a licensee fails to make repairs to a manufactured home as directed by the Board,
or as agreed between the licensee and the Board or Division, the Board may determine the fair market
value of the cost of obtaining those repairs and contract with a third party licensee te-effeet for those
repairs.

15.3.3. Payments from the Recovery Fund shall be made if:

15.3.3.a. The Recovery Fund balance is sufficient to pay the amount directed;

15.3.3.b. The aggrieved consumer has assigned to the Board all rights and claims relating to
the repairs that he or she has against the licensee; and

15.3.3.c. The aggrieved consumer has agreed to subrogate the Board to all of his or her rights
only to the extent of the payment amount directed.

15.4. Payments from the Recovery Fund are limited to a per manufactured home maximum of:

29



42CSR19
15.4.1. $10,000 for any one violation by any one licensed manufacturer, dealer, distributor, or
contractor;
15.4.2. 512,500 for any series of violations by any one licensed contractor;
15.4.3. 525,000 for any series of violations by any one licensed dealer and/or distributor; and
15.4.4. §75,000 for any series of violations by any one licensed manufacturer.

15.5. Payments from the Recovery Fund are limited to actual expenses incurred, as determinad by
the Board. The Recovery Fund may not be used to pay for any incidental expenses of the aggrieved
consumer, including claims for personal injuries, claims for property damage other than to the home itself,
inconvenience, alternate housing, attorney's fees, punitive or exemplary damages, or other legal or court
costs.

15.6. The decisions to determine expenses incurred, repairs to be made, the fair market value of the
cost of repairs, whether to contract for repairs, and whether to make any payment from the Recovery

Fund lie within the sole discretion of the Board.

15.7. Licensee civilly liable to the Board for reimbursement of payments from the Recovery Fund.

15.7.1. When the Board determinesto-make authorizes payment from the Recovery Fund, the
responsible licensee is civilly liable to the Board for ar¢ the amount paid from the Recovery Fund, plus
interest calculated at therate-of10%perarrurm the amount of legal interest as established by the West
Virginia Supreme Court of Appeals from the date the Board’s payment was made. The Board may
immediately suspend or revoke the license of the manufacturer, dealer, distributor, or contractor without
further proceedings until full reimbursement to the Recovery Fund is made.

15.7.2. Any person that maintains a substantial ownership interest {5%-e+tere} in any licensed
manufacturer, dealer, distributor, or contractor that has failed to provide for full reimbursement to the
Recovery Fund is disqualified from maintaining any substantial ownership interest in any other licensed
manufacturer, dealer, distributor, or contractor. The Board may deny any application for licensure or
renewal, where it appears that a person ewns5%ormore-of-the appheantunti-rullreimbursementis
made—to-the—Recovery—Frurd has a substantial ownership interest in the applicant’s business until full
reimbursement is made to the Recovery Fund.

15.8. Nothingin this section or in this rule shall be construed to limit or restrict in any manner other
civil or criminal remedies available under the law to any person.

15.9. The Board may not waive the Recovery Fund requirements of the Act or this rule.
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