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Policy Statement

It is the policy of the State Board of Education that all persous are entitled
to due process of law, and that all hearings conducted by the State
Superintendent of Schools shall be conducted in such a manner as to assure due
process of law.

This poliecy is intended to assure that this goal is achieved by setting forth
specific procedures and time lines for all parties to follow in administrative
hearings.
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SERIES 4 OF FICE OF WZST ViRGiniA
POLICY 1340 SEERETARY oF STATE

Title: Rules of Procedure for Administrative Hearings
and Appeals

Section 1 General

1.1 Scope - The enclosed "Rules of Procedure for Administrative
Hearings and Appeals" are promulgated for the purpose of assuring procedural
due process and expeditious processing of administrative proceedings before
the State Superintendent of Schools ef-handling-those-preblems—arising-in
the-state-sehool-system-which-have-gone-beyond-the-rormal-routine-reme~
dies-whieh-are—available-ak-the-sounty-level. Nothing herein should be
jnterpreted in such manner as to give rise to a-premetnre an action on
the part of any county school personnel:; all remedies which are allowable by a
county board of education or county school superintendent should be exhausted
before appealing to the State Superintendent to hear a controversy. %he
State—Superintendent-shall-use-his-diserebion-as-te-whether-or-not-he-—may
hear-a-controveEsy-at-any-times—and-i5-is-hereby-emphasised-that-under
§18-and-5§10-0f-the-Rules-the-Biate-Superintondens-may-waive-or-relag—cuch
Rules—when—justice-is-served- Passage of this policy will also repeal
Policy 1341, Procedures for Removal of sSchool Officers.

1.2 Butherity — W.vVa. Code §18-2-5 and §18a-3-6

1.3 Filing Date -
1.4 Effective Date -
Section 2 Foreword

2.1 The following rules prescribed by the State Superintendent of
Schools, and approved by the State Board of Education, govern the disposition
of all administrative proceedings as well as the hearing of appeals and the
adjudication of controversies and disputes arising under school laws by the
State Superintendent of Schools, pursuant to the pewer authority granted
in Article XIT of the Constitution of the State of West Virginla, by the West

virginia Code and by State Board Policy 7ZLl.

Section 3 General Rules

3.1(a) Definitlon of "Superintendent.” As used in these rules,
unless a differént meaning appears from the context, "Superintendent" shall
mean the State Superintendent of Schools, or that person assigned by him
the Superintendent to hear and determine issues of teaching certificate
revocation, removal from office., other controversles and disputes or
administrative appeals or a-heering-efficer-assigned-by-him-to-conduct
the-preeceedings-in any case.
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3.1(b) Definition of "Teacher." BAs used in these rules, the word
"Teacher" (and its derivatives) shall mean any person certified or otherwise
professionally licensed by the Superintendent pursuant to policy. rule, or
regulation of the West Virginia Board of Education or pursuant to statute —
including but not limited to administrators, paraprofessionals, coaches, and
holders of service certificates.

3.1(c) Dpefinition of "Party." “Partv" shall mean petitioner,
respondent, intervenor. “Party” shell also mean teacher to the extent

pertinent. .

3.2(a) Grounds for Revocation of Certificates. The Superintendent
may, after ten (10) days' notice and upon proper evidence, revoke the
certificates of any teacher for drunkenness, untruthfulness, immorality, or
for any physical, mental or moral defect which would render him/her unfit for
the proper performance of his or her duties, or for any neglect of duty or
refusal to perform the same., or for using fraudulent. unapproved, or
insufficient credit: or for any other cause which would have justified the
withholding of a certificate when the same was issued.

3.2(b) buty of County Superintendent. It shall be the duty of any
county superintendent who knows of any immorality or neglect of duty on_ the
part of any teacher. including student teachers, to report the same, together
with all the facts and evidence, to the Superintendent for such action as may
be proper. 1In the case of a student teacher, the county superintendent must
also send the report to the appropriate teacher preparation institution.
rFallure to report such Information mavy be grounds for revocation of the
certificate of the county superintendent.

3.2{c) Recalling Certificates for Correction. If a certificate has
been granted through an error, oversight, or misinformation, the
Superintendent shall have authoritv to recall the certificate and make such
corrections as will conform to the requirements of law and the State Board of
Education, __ L

3.2(d) Teaching Certificate Revocation Proceedings; Notice.
Teaching certificate revocation proceedings shall be conducted before the
superintendent., or his/her designee, upon ten (10) davs notice to the teacher.

The notice shall inciude:

i) The date, time and place of the hearing,

ii) A concise statement of the charges,

i1i) Mention that either the Superintendent or a
designee of the Superintendent shall con-
duct the hearing, and

iv) State the possible acticns to be taken
against the certificate of the teacher.

-2—
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Upon timely request by the teacher., a more definite statement of the
charges shall be provided at least five (5) days prior to the hearing.

3-7 3.3 .Appearance Pro Se. Any person may gither appear in
person or may be represented by an attorney at law admitted and
authorized to practice in this State.

3.4 Hearing on Teaching Certification. A teaching certificate
revocation hearing is a continuation of the Superintendent's investigation
into whether a professional teaching or administrative certificate or lesser
license or a paraprofessional certificate or lesser license or a service
certificate or lesser license, or a coaching certificate or lesser license
should be suspended or revoked.

A teaching certificate revocation hearing shall be open to the
public, unless the teacher requests that it be closed.

The purpose of a teaching certificate reyocation hearing is to allow
the teacher due process regarding the asserted causes for revocation,
suspension or restrictlon of the teaching certificate. The teacher may
present his or her position through presentation of evidence, examination and
cross—examination oE witnesses, plus oral ar ent.

The Superintendent may also call witnesses and gquestion them, as well
as_those called by the teacher. The Superintendent may limit the number of
witnesses who will be called, within reason, and may also limit the length of
oral argument. Evidence not relevant shall be excluded from consideration.

A hearing may be adjourned from one day to another or to another
place either by announcement by the Superintendent at the hearing or by
appropriate,notlcgi

The Superintendent may grant a continuance for good cause shown by
the requesting party or upon his/her own motion.

3-21 3.5 _ Authority of Superintendent. The Superintendent shall
have authority to administer caths and affirmations; examine witnesses and
receive evidence; issue-subpoemnas rule upon offers of proof; take or
cause depositions to be taken whenever the ends of justice would, in the
Superintendent's opinion, be served thereby: regulate the course of the
hearing; and dispose of procedural requests or similar matters.

3-13 3.6 EBEvidence. Evidence will be admissible 1f it is of the
type commonly relied upon by the ordinary, reasconably prudent person; however,
irrelevant, immaterial or unduly repetitious evidence shall be excluded. &all
evidence, including any records. investigatlons, reports and documents in the
possession of which ke the Superintendent desires to avail
himself consider as evidence in making a decision, shall be offered and
made a part of the record in the proceeding, and no other factual information
or evidence shall _be considered except that the Superintendent may take

official notice of any fact which may be judicially noticed by the

-3-
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Courtss and, in addition, may take officlal notice of general, technicals

or sclentific facts within bhig the Superintendent's specialized knowledge.
Parties may be given a fair opportunity to refute the facts so noticed. The
requirements of this rule shall not apply to cases in which the truth of the
particular fact or matter is admitted; or to a determination of appropriate
relief. Revocation, suspension or other action against the certificate of a
teacher in another jurisdiction or refusal by another jurisdiction to issue a
teaching certificate shall be prima facie evidence of grounds for revocation,
suspension or other action against the certificate in West Virginia. The teacher
may appear and show cause why his/her certificate in West Virginia should not be
revoked or should be igsued. This hearing shall be upon notice and hearing as
provided elgewhere in these rules,

3+%4 3.7 Stenographic Transcript. Where there is available a
stenographic transcript of proceedings before a county board of education, or
before any other offlcial or bhodys whose action 1s called into question before
the Superintendent, elther party may, 1f at least three (3} days' notice of
intention to do s¢ has been given to opposing parties or counsel, offer the
transcript of testimony of any wlitness or witnesses named in said notice in lieu of
preducing said witnessy or witnessess at the hearing., Ias-such
evepty—-any-opposing-perty-ney¥-subpoena-cueh-witnessy—oB-witnesses—+o
eppear-personatiy-end-ony-perty-may-produce-any-additional-pelevant-or
meterial-evideneey—-oral-gr-documentaryr—at~the-hearing---Subject-to-the
approval--of-the-Superintendentr-—the-partios-mey-agree—to-present-the
controversy-solely-upen-such-stenogrephice—tbranseriph~

3-15 3.8 Briefs and Oral Argument. If-a-siebomenb-of-the
material-faets-has-been-agreed-upon-by-the-parties—and-the-Superintendonts
op-if-the-controversy-is-submitted-solely-upon-a-ctenographic-Ltreancerips
of-proeceedings-with-the-opproval-of-the-Superintendenty—or-if—£or-any
other-veasen-there-are-no-issues—of-faek-to~-be-heardy-a All partles shall have
the opportunity to submit briefs on the matter, and to present oral arqument if
requested. Oral argument shall be limited to thirty (30) minutes for each party,
unless the Superintendent shall otherwise order. Briefs, if any, shall be
submitted within the time fixed by the hearing officer.

3.9 Faillure to Participate. Upoh failure of a teacher to contest the
asserted causes for revocation of a certificate or lesser license, or upon failure

of a party respondent to answer and defend against the petitioner's claims, all of

the allecations/claims duly made may be accepted by the Superintendent as confessed,

3.10 Failure to Cooperate. The Superintendent may institute judicial
proceedings for punmishment of persons for contemptucus or contumacious conduct
directed to the guperintendent in the course of a proceeding.

3+-36 3.11 Written Declsion. Every determination of a controversy or
dispute under the school law, or of charges against any schocl personnel, shall be
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made either by the Superintendentef-Sehesls or by that perscon assigned

such duty by the Superintendent. Every such determination shall be embodied
in a written decision which shall set forth the findings of fact and
conclusions of law and an appropriate order, and im-his diserebiony

an opinion containing the reason or reasons for the decision. Such written
findings, ceonclusions, decision and order shall be issued by the
Superintendent or his/her designee who has heard the matter. They shall be
filed in the office of the Superintendent and copies thereof shall be served
or mailed to the parties of record affected thereby or their attorneys of
record within thirty (30) days following the hearing.

3-37 3.12 Waiving of Rules. any of the provisions of these
rules relating to _the presentation of his/her case or argument may be walved
by any party or his/her attornev.

Sectlon 4 Other Hearings

4.1 Hearing on State Board of Education Tntervention in County
School Operaticons. Whenever the State Board initially determines that
extracordinary circumstances may exist that could merit state interventicn in
the operation of a county school system, the State Board shall send notice of
said determination to the county. Within five (5) days of receipt of this
notification, the county mav petition the State Superintendent for a hearing
cn these matters. _The State Superintendent shall conduct said hearing within
twenty (20) davs of receipt of a request for hearing from the county. This
hearing shall be on the scle issue of whether intervention ls appropriate and
supported by sufficlient evidence of extraordinary circumstances. Upon
completion of the hearing, the State Superintendent shall prepare a written
decision as provided in Section 3.11 of these rules., After issuance of this
decision, the State Board shall then take appropriate action to intervene in

the operation of the county school system to the extent the State Board
believes approprlate.

4.2 Hearing on Removal of a School Official. Hearlngs conducted for
removal of a county school official shall be conducted in the same manner as a

certificate revocation hearing.

0238d:00044/ctE
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August 12, 1991

The Honorable Ken Hechler
Secretary of State

State of West Virginis

157-K Main Capitol

Charleston, West Virginia 25305

Re: SBE POLICIES 1340 and 134l
Emergency rule — Due process

Dear Secretary Hechler:

Please find enclosed Policy 1340 which the State Board passed on
Friday, August 5, 1991, as an emergency rule. The emergency rule is required
because & cirecuit court judge has expressed dissatisfaction with the current
due process policy and the State Superintendent of Schools is, therefore,
unable to conduct administrative hearings with the assurance that the
underlying policy will not be successfully challenged. This policy also
incorporates Policy 1341 and, therefore, that policy is repealed.

I would _appreciate very much your prompt action in accepting this
emergency rule in order that we may address a significant backlog of
administrative hearings.

Sincerely,

Henry Marockie
State Superintendent of Schools
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