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POLICY 1340
RULES OF PROCEDURE FOR
ADMINISTRATIVE HEARINGS AND APPEALS

EXECUTIVE SUMMARY

Public Comment Period Ends: February 9, 2002

Background:

Policy 1340 was previously used to refer cases to the Professional Practice
Panel for a recommendation to the State Superintendent regarding certification
revocations and suspensions. This policy was previously out for comment and set
for approval for revisions to make the denial for cause hearing process a parallel
process to the revocation/suspension process. Just prior to the West Virginia State
Board of Education meeting wherein the policy was to be approved, the West
Virginia State Supreme Court issued a ruling indicating that our procedure was
legally flawed.

Purpose:

Revisions to Policy 1340 are being recommended to centralize the language
regarding hearings into one policy making the procedures for revocations,
suspensions, and denials for cause identical and in conformance with the recent
West Virginia Supreme Court opinion. This would permit the hearings to be
conducted by the State Superintendent or his designee, an employee of the West
Virginia Department of Education.
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TITLE 126
PROCEDURAL RULE
BOARD OF EDUCATION
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RULES OF PROCEDURE FOR ADMINISTRATIVE
HEARINGS AND APPEALS (1340)

§126-4-1. General.

1.1. Scope. - The "Rules of Procedure for Administrative Hearings and Appeals”
are promulgated to assure procedural due process and expeditious processing of
administrative proceedings before the State Superintendent of Schools. Nothing herein
should be interpreted to give rise to an action on the part of any county school personnel:
all remedies which are allowable by a county board of education or county school
superintendent should be exhausted before appealing to the State Superintendent to hear
a controversy. Employee grievances are governed by the provisions of West Virginia Code
§18-29-1, et seq.

1.2. Authority. - W.Va. Const., Article XII, §2; W.Va. Code §§6-9A-1 et seq.
18-2-5, 18-3-4, 18A-3-2a, and 18A-3-6.

1.3. Filing Date. - February 15, 2002.
1.4. Effective Date. - March 17, 2002.

1.5. Repeal of Former Rule. This procedural rule repeals and replaces Legislative
Rule WV 126CSR4 "Rules of Procedure for Administrative Hearings and Appeals" filed
January 15, 1999 and effective February 15, 1999.

§126-4-2. Foreword.

2.1. This policy governs the disposition of all administrative proceedings as well as
the hearing of appeals and the adjudication of controversies and disputes arising under
school laws by the State Superintendent of Schools, including citizens' appeals under State
Board Policy 7211.

§126-4-3. General Rules.

3.1, Definition of “Designee.” As used in these rules, “Designee” shall mean that




126CSR4

employee of the West Virginia Department of Education (WVDE) designated by the
Superintendent to hear and determine issues pursuant to the terms and conditions of this

policy.

3.2. Definition of "Superintendent.” As used in these rules, uniess a different
meaning appears from the context, "Superintendent” shall mean the State Superintendent
of Schools.

3.3. Definition of "Party.” "Party" shall mean petitioner, respondent, and/or
intervener. "Party" shall also mean teacher to the extent pertinent,

3.4. All parties shall receive notice at least ten (10) days prior to the hearing. The
notice of hearing shall include:

3.4.1. the date, time and place of the hearing,
3.4.2. a concise statement of the purpose,

3.4.3. mention that either the Superintendent or a designee of the
Superintendent shall conduct the hearing.

3.5. A copy of this policy shall be provided to the parties to the hearing.

3.8. Appearance Pro Se. Any person may either appear in person or be
represented by a representative or an attorney at law admitted and authorized to practice
in this State.

3.7.  Authority of Superintendent. The Superintendent shall have authority to
administer oaths and affirmations; examine witnesses and receive evidence; rule upon
offers of proof; issue subpoenas; take or cause depositions to be taken whenever the ends
of justice would, in the Superintendent's opinion, be served thereby; regulate the course
of the hearing; and dispose of procedural requests or similar matters. The authority of the
Superintendent shall extend to his/her designee in all cases arising under this policy when
the matter is heard by the designee at the request of the Superintendent.

3.7.1. The Superintendent may also call witnesses and question them. The
Superintendent may limit the number of witnesses who will be called, within reason, and
may also limit the length of oral argument.

3.7.2. A hearing may be adjourned from one day to another or to another
place either by announcement by the Superintendent at the hearing or by appropriate
notice.




126CSR4

3.7.3. The Superintendent may grant a continuance for good cause shown
by the requesting party or upon his/her own motion.

3.8. Evidence. The formal rules of evidence shall be relaxed. Evidence will be
admissible if it is material and relevant to the matter; however, irrelevant, immaterial or
unduly repetitious evidence shall be excluded. Ajl evidence, including any records,
investigations, reports and documents which the Superintendent desires to consider as
evidence in making a decision, shall be offered and made a part of the record in the
proceeding. The Superintendent may take official notice of any fact which may be judicially
noticed by a Court and, in addition, may take official notice of general, technical or
scientific facts within the Superintendent's knowledge. Parties may be given a fair
opportunity to refute the facts so noticed. The requirements of this rule shall not apply to
cases in which the truth of the particular fact or matter is admitted or to a determination of
appropriate relief.

3.9. Stenographic Transcript. Where there is available a stenographic transcript
of proceedings before a county board of education, or before any court of record or other
official or body whose action is called into question before the Superintendent, either party
may, if at least ten (10) days' notice of intention to do so has been given to opposing
parties or counsel, offer the transcript of testimony of any witness or witnesses named in
said notice in lieu of producing said witness or witnesses at the hearing.

3.10. Briefs and Oral Argument. All parties shall have the opportunity to submit
briefs on the matter, and to present oral argument if requested. Oral argument shall be
limited to thirty (30) minutes for each party, unless the Superintendent shall otherwise
order. Briefs, if any, shall be submitted within the time fixed by the Superintendent.

3.11. Failure to Cooperate. The Superintendent, on his or her own initiative or at
the request of the designee, may institute judicial proceedings for punishment of persons
for contemptuous conduct directed to the Superintendent or the designee, in the course
of a proceeding.

3.12. Written Decision. Every determination shall be embadied in a written
decision which shall contain both findings of fact and conclusions of law and an appropriate
recommended order. Such decisions shall be issued by the Superintendent’s designee.
Upon receipt of the recommended order with findings and conclusions from such designee,
the Superintendent shall review the same along with the record and issue an order
adopting the findings, conclusions, and/or recommendations of the designee; rejecting the
findings, conclusions and/or recommendations of the designee; or remanding the matter
back to the designee with instructions for further evidence or findings, conclusions and/or
recommendations. When the case is heard directly by the Superintendent, the
Superintendent shall issue both a written decision, which shall set forth findings of fact and
conclusions of law, and an appropriate order. Said orders shall be filed in the office of the

3




126CSR4

Superintendent and copies thereof shall be served or mailed to the parties of record
affected thereby or their attorneys of record within thirty (30) days foilowing the
Superintendent's receipt of any recommendation from his or her designee or within thirty
(30) days following the hearing when heard directly by the Superintendent.

3.13. Waiving of Rules, Any of the provisions of these rules relating to the
presentation of his/her case or argument may be waived by any party or his/her attorney.

3.14. Hearings shall be recorded by electronic means or by a court reporter.

§126-4-4. Rules for Hearings on Certification Suspension/Revocation/Denial for
Cause.

4.1. Definition of "Hearing Officer." As used in these rules, unless a different
meaning appears from the context, "Stiperintendent Hearing Officer” shall mean the State

Superintendent of Schools, or that-personassigned a WVDE employee designated by the

Superintendent to hear and determine issues of teaching certificate suspension and/or
revocation and/or denial for cause.

4.2. Definition of "Teacher." As used in these rules, the word "Teacher" (and its
derivatives) shall mean any person certified or otherwise professionally licensed by the
Superintendent pursuant to policy, rule, or regulation of the West Virginia Board of
Education or pursuant to statute, including but not limited to administrators, professionals,
paraprofessionals, coaches, and holders of service certificates.

4.3. Definition of "Applicant.” As used in these rules, the word "Applicant" (and its
derivatives) shall mean any person applying for a teacher license issued by the
Superintendent pursuant to policy, rule, or regulation of the West Virginia Board of
Education or pursuant to statute.

4.4. Definition of "Party." “Party” shall mean petitioner, respondent, and/or
intervener. "Party" shall also mean teacher to the extent pertinent.

4.5  Definition of “Suspension.” “Suspension”, as used in these rules, shall mean
a temporary revocation imposed for a fixed and definite period of time. After a period of
suspension has expired, the affected individual must reapply for licensure.

4.6. Grounds for Revocation or Suspension of Certificates. The Superintendent
may, after ten (10) days' notice and upon proper evidence, revoke or suspend the
certificate(s) of any teacher for drunkenness, untruthfulness, immorality, or for any
physical, mental or moral defect which would render him/her unfit for the proper
performance of his or her duties, or for any neglect of duty or refusal to perform the same,
or for using fraudulent, unapproved, or insufficient credit; or for any other cause which
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would have justified the withholding of a certificate when the same was issued. (West
Virginia Code §§18A-3-2a, 18A-3-6)

4.7. Grounds for Denial of Licensure for Cause. A certificate shall not be issued
to any person who is not of good moral character and physically, mentally, and emotionally
qualified to perform the duties for which the certification would be granted or for any other
cause which would justify the revocation or suspension of certification. (West Virginia Code
§§18A-3-2a, 18A-3-6)

4.8. Duty of County Superintendent. It shall be the duty of any county
superintendent who knows of any immorality or neglect of duty on the part of any teacher,
including student teachers, to report the same, together with ail the facts and evidence, to
the Superintendent for such action as may be proper. In the case of a student teacher, the
county superintendent must also send the report to the appropriate teacher preparation
institution. Failure to report such information, if willful, may be grounds for revocation of the
certificate of the county superintendent,

4.9. Recaliing Certificates for Correction. If a certificate has been granted through
an error, oversight, or misinformation, the Superintendent shall have authority to recall the
certificate and make such corrections as will conform to the requirements of law and State
Board of Education poiicy.

4.10. Teaching Certificate Revocation and Suspension Proceedings; Notice.
Teaching certificate revocation proceedings shall be conducted before the Hearing Officer.
The teacher shall receive notice ten (10) days prior to the hearing.

4.10.1. The notice shall include:
a. the date, time and place of the hearing,

b. a concise statement of the charges,

- indicate that the Superintendent or histher designee shall conduct

O

the hearing, and

Q.

the possible actions to be taken against the certificate of the
teacher.

4.10.2. Upon timely request by the teacher, a more definite statement of the
charges shall be received by the teacher at least ten (10) days prior to the hearing.

4.10.3. Appearance Pro Se. Any person may either appear in person with
or without a representative or an attorney at law admitted and authorized to practice in this

5
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State.

4.11. Denial for Cause Proceedings. Denial for cause proceedings shall be
conducted before the Hearing Officer. The applicant may submit a written request for an
appeal hearing within thirty (30) days of notification of a recommendation of a denial for
cause from the Office of Professional Preparation. If no such hearing request is timely
received, the application may be denied for cause by the Superintendent. If an appeal
hearing request is received, the applicant shall receive notice ten (10) days prior to the
hearing.

4.11.1. The notice shall include:
a. the date, time and place of the hearing,

b. aconcise statement of the reasons for the denial recommendation,
and

c. indicate that the Superintendent or his/her designee shall conduct
the hearing as the Hearing Officer.

4.11.2. Appearance Pro Se. Any person may either appear in person with
or without a representative or attorney at law admitted an authorized to practice in this
State.

412. Hearing on Teaching Certification. A teaching certificate suspension,
revocation, or denial for cause hearing is a continuation of the Superintendent's
investigation into whether a professional teaching or administrative certificate or lesser
license, a paraprofessional certificate or lesser license, a service certificate or lesser
license, or a coaching certificate or lesser license should be suspended revoked or denied
for cause.

4.12.1. A teaching certificate suspension, revocation or denial for cause
hearing shall be open to the public, unless the teacher or applicant requests that it be
closed.

4.12.2. The purpose of a teaching certificate suspension, revocation or
denial for cause hearing is to allow the teacher or applicant due process regarding the
asserted causes for revocation, suspension, or denial of the teaching certificate. The
teacher or applicant may present his or her position through presentation of evidence,
examination and cross-examination of witnesses, and oral argument.

4.12.3. The Hearing Officer may also call witnesses and question them, as
well as those called by the teacher or applicant. The Hearing Officer may limit the number
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of witnesses who will be called, within reason, and may also limit the length of oral
argument.

4.12.4. A hearing may be adjourned from one day to another or to another
place either by announcement by the Hearing Officer at the hearing or by appropriate
notice.

4.12.5. The Superintendent or his or her designee may grant a continuance
for good cause shown by the requesting party or upon his/her own motion.

4.13. Authority of Hearing Officer. The Hearing Officer shall have authority to
administer oaths and affirmations; examine witnesses and receive evidence; rule upon
offers of proof; issue subpoenas; take or cause depositions to be taken whenever the ends
of justice would, in the Hearing Officer's opinion, be served thereby; regulate the course
of the hearing; and dispose of procedural requests or similar matters.

4.13.1. The Hearing Officer shall have authority to recommend that a
teacher's certificate be revoked, suspended, or denied for cause by the Superintendent.

4.14. Evidence. The formal rules of evidence shall be relaxed. Evidence will be
admissible if it is material and relevant to the matter before the Hearing Officer; however,
irrelevant, immaterial or unduly repetitious evidence shall be excluded. All evidence,
including any records, investigations, reports and documents which the Hearing Officer
desires to consider as evidence in making a decision, shall be offered and made a part of
the record in the proceeding. The Hearing Officer may take official notice of any fact which
may be judicially noticed by a Court and, in addition, may take official notice of general,
technical or scientific facts within the Hearing Officer's knowledge. Parties may be given
a fair opportunity to refute the facts so noticed. The requirements of this rule shall not apply
to cases in which the truth of the particular fact or matter is admitted, or to a determination
of appropriate relief. Revocation, suspension, or other action against the certificate of a
teacher in another jurisdiction or refusal by another jurisdiction to issue a teacher certificate
shall be prima facie evidence of grounds for revocation, suspension, denial for cause or
other action against the certificate in West Virginia.

4.15. Stenographic Transcript. Where there is available a stenographic transcript
of proceedings before a county board of education, or before any court of record or other
official or body concerning issues which form or support the basis for the hearing before
the Hearing Officer, either party may provide to the Hearing Officer and the other party
copies of said transcripts to be used as substantive evidence in the proceedings. The
transcript of testimony of any witness or witnesses may be used in lieu of producing said
witness or witnesses at the hearing. The use of transcripts may also be directed by the
Hearing Officer in the interest of time.
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4.16. Briefs and Oral Argument. All parties shall have the opportunity to submit
briefs on the matter, and to present oral argument if requested. Oral argument shall be
limited to thirty (30) minutes for each party, unless the Hearing Officer shall otherwise
order. Briefs, if any, shall be submitted within the time fixed by the Hearing Officer.

4.17. Failure to Participate. Upon failure of a teacher or applicant to contest the
asserted causes for revocation of a certificate or lesser license or for the denial for cause
of a certificate or lesser license, or upon failure of a party respondent to appear and defend
against the petitioner's claims, all of the allegations/claims duly made may be accepted by
the Hearing Officer as confessed.

4.18. Failure to Cooperate. The Superintendent, on his or her own initiative or at
the request of the designee, may institute judicial proceedings for punishment of persons
for contemptuous conduct directed to the Hearing Officer in the course of a proceeding.

4.19. Written Decision. Every decision of the Hearing Officer shall be embodied
in a written recommendation which shall contain both findings of fact and conclusions of
law and an appropriate recommended order. Such written decisions shall be issued by the

Hearing Officer to the Superintendent. An appropriate Order setting forth a decision
regarding revocation of certification, denial for cause or other action shall be issued by the
Superintendent. The Order shall either adopt the recommendation of the Hearing Officer
or contain a factual or legal basis for varying from the recommendation of the Hearing
Officer. When the case is heard directly by the Superintendent, the Superintendent shall
issue a written decision which shall set forth the findings of fact and conclusions of law and
an appropriate order. Said Orders shall be filed in the office of the Superintendent and
copies thereof shall be served or mailed to the parties of record affected thereby or their
attorneys of record within thirty (30) days following the receipt of the recommendations by
the Superintendent or within thirty (30) days of the hearing if the same was conducted by
the Superintendent.

4.20. Waiving of Rules. Any of the provisions of these rules relating to the
presentation of his/her case or argument may be waived by any party or his/her attorney.

4.21. Hearings shall be recorded by electronic means or by a court reporter.
§126-4-5. Other Hearings.
5.1. Hearing on Removal of a School Official. Hearings conducted for removal of

a county school official shall be conducted following the general rules in §126-4-3 of this
policy.

§126-4-6. Appeal to Circuit Court.
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6.1. Any party not satisfied with the decision rendered by the Superintendent or his
or her designee may appeal the same to the Circuit Court within 30 days of mailing of the
order to the last known address of the party.

6.2. Upon the West Virginia Department of Education’s receipt of notice of an
appeal, a transcript of the proceedings held in accordance with the provisions of this policy
shall be forwarded to all named parties at the expense of the West Virginia Department of
Education.

§126-4-7. Severability

7.1. If any provision of this rule or the application thereof to any person or
circumstances is held invalid, such invalidity shall not affect other provisions or applications
of this rule.




FORM HD 201

(1066}
FISCAL NOTE WORKSHEET
(Submit 4 Copies)
HD NO DRAFT NO BILL NO RESOLUTION NO

SUBJECT_Policy 1340: Rules of Procedurs for Administrative Hearings and Appeals FUND

SOURGCE OF REVENUE: O GENERALFUND O SPECIAL T OTHER (SPECIFY)

COST OF ESTIMATE BASED ON: O AN ORIGINAL ESTIMATE O BUDGETBILO OTHER (SPECIFY}

INCOME ESTIMATE BASED ON: O AN ORIGINAL ESTIMATE O BUDGET BILL O OTHER (SPECIFY)

SHOW OQVER-ALL EFFECT [N ITEMS 1 AND 2 & GIVE EXPLANATION OF BREAKDOWN BY FISCAL YEAR INCLUDING LONG-RANGE EFFECT

EFFECT OF PRCPOSAL

ANMIIAI

EISCAl YEAR

INCREASE

DECREASE

CURRENT

NEXT
B7-58

THEREAFTER

1, ESTIMATED TOTAL

COSsT

-0~

-0

-0-

-0-

«0-

PERSONAL SERVICES 5 5 $ $
CURRENT EXPENSES .

REPAIRS/ALTERATIONS
EQUIPMENT

OTHER

2. ESTIMATED TOTAL §s  .0- $ -0- $ -0- 5 -0- s

REVENUES -Q-

3. EXPLANATION OF ABOVE ESTIMATES ({INCLUDING LONG-RANGE EFFECT):

DATE AGENCY
August 31, 2001 Wast Virginla Departrment of Education




"Aojjod pasiaal @y jo L'¢
UOIJ0SS Je paposul uaaq sey
asubisa( jo uoniuyap ayj

‘uado

aq Buuesy ay) 1ey) 1sanbai

0} JyBul ay; sey Jayoesy

ays pue sbupeay jo sadAy
asoy} o} salidde 1oy ay| -bas
19 '1-¥6-9§ Uim paoe|dal

+HY

O/N

‘S| ays/ey sAes ainje|siba
9y} pue uonnNiIsUOY) Ul woym ueyi Jayjo
aucAue Buipnjoul se s Juspusiuuadng ajels
ay) oym suysp-al 0} Ajloyine ou sey pieog
de)s 8yl (1-¢-g1 8pod "eA'M) ainjejsiben
9y} pue (z uoioag |IX MY) uonnusuc)
2y} Jo uoljealn e sl S|ooyosg Jo Juspuajunedng
9lel1g 9yl ‘AjS)euniuojun "SONsSl SUIULISIEP
pue teay o} pajeubisap uosiad 1ey) Buipnjoul
Se pauysp S| juspusjuuadng - ¢-4-971

SUON - 2-#9¢1L

‘Aoljod sy ydope

0} pleog 3)elS ayj szuoyine o} abenbuegl
Buiziioyine ulejuos jou saop INg 10y 28U} 01
SUOI}dadXa SUIBJUOD PaoUBId)RI UCI}as 3y |
"J0112 Ul 8q 0} sukeas Aaijod siyj 1o Allloyine

Z0€9Z AMW "Baigspe’)
NEAA s1spuwiles /d/3 80%
s|ooyog AJunos) uosiiieH

pue paAowal usaq sey +¥N | 40 @01n0os ayj se Joy sbunasy jejuswiuIsnog [asuno)) |eisuan)
-v6-9§ 0} souasaley usdQ oy} o} sousseRl Byl - 971 lew-a eln BBa7 iseq | zocz/
adA} SJUDWILLOY) uoneziuebio/enpIAIpU] ayeq
gleuoney uondy

jennsNo pojdasoy v

OAISOd + pe)dsody JoON VN
anljebapN- asuodsay oN N

adAl uonoy

2002 ‘6 Areniqag spua polad juswiwog

2002 ‘6 Arenuepr Juawiwo? 1o} parcsdde uonesnps jo pieog AM

S1V3ddV ANV SONRIVIH JAILVYHLSININGY ¥04 34NA300¥d 40 S31NY :0vEL ADIT0d




. 9u Jo pouad sjuyep

pue paxy e Joj pasodwl
uoiesonas Aelsodwa) e, aq 0)
Loisuadsns, sauLeo yoiym
Koljod pasiaal syy jo ¢'p
UO0/J08s Je pauasu) usaq sey

1SIX® Jou saop Ajioyine ayj ‘J oYM

Inq ‘Ayroyine siy) Juspuayuuadng au) sAlb

0} paonpoJjul 8¢ pinoys ||Iq v "uoisuadsns jou
‘sasua9|| Jo uoneaoaal Ajuo sazuoyine g-¢-g|

uosusdsns Joj uoniuysp +EN | -seyeoypen ,puadsns, o) Juspusjuuadng sjelg
ay} Joj fsoyine jeba| ou s| a1ay) Sy
‘Adljod ay} Jo | ' uonoas "UOI}OSS UCHIULEP o4}
le pauyep sl 12O Buleay O/N | uipauyep aq pinoys ,JeowO BuLesH, - +-4-9zZ|
‘a|qnoy}
ul si syduosue; olydeibousys Buipiebal y| ¢
uonoeg Aldde sa|ny auj §| “Jes|0 Sy} ayeLw
pinoys sajny ayj pue Aidde jou pinoys
) 9JUapIAT JO sony sy} ‘sBunesy asayy 1o
h_ommw__k._mwuhwmm:.w::wwmcEm_uU%m“ ‘Aidde Jou op Asyy Jo Aidde sojny oy Joyns
sure|dxs Ateai >o__o.a m.__c._”* “/IN "8JUBPIAT JO SB|NY By, Buixeay, o 1deouo)
: : 8y} o} Bujuesaw ou s1ai8Y] /¢
&M SHUDIUA "sased
Jeay jsnuu ‘ gaoyO Buuesy, sy} se uosiad
awes ay} siy} s1 '‘ssubissp sjuapusjuladng
a1 Aoijod sy) ui Jaje| Ing uonde Aue sye)} 0}
@aubisop s uapusjuladng ay) Jo Ajioyne
9} soj9|ap JusWpUIE 3} ‘OS|y
Juosiad swes ay) ||e Juspusjuedng,
‘sonIqisuodsai Jiay) pue aaubisep ‘Jsoyyo Buuesy, s| ‘ebesn
pue Aiioyine 11ay} si se Aaijod Jus)sisuodul 8q 0} sweas sIy]| "uosiad siy)
2y} u| psuysp Aueajd ale se  Juapusjuuadng, s$9pnjoul UOOAS SIY |
ssubisap pue yuspusjuuadng " Jo00 Buueay, se o} palisjal S| sosed 798eg
‘Joo1O Buea /YN | sieay oym uosiad ay} y-4-9z| lepun panupuo)) 30
aleuoney adA] SJUBIWON uoleziueBiQ/enpiAIpu| ayeq

juondYy




‘leadde ue jo

sanou Jo ydigoal uodn IAAM
ay) Aq saiued |je o} pspincid
aq |Im jduosuel) y "Aaljod
pasiasl ay} Jo Z'g Uonoas

ul pappe uasaq sey sjduosuely

‘1sanbal uodn ‘1ayoes) oy} 0}

Buipisebai uoisinoid vy +/Y | siduosueln; Jo Buuesy ay} jo saidod epiaoid
8Ly 0} pappe aq pinoys uolsinoid v 0Z ¢
u0J}08s Y} Ul Ypo) )9S ale ‘BAOgR ‘C-f-97 | uoNjoas
uolsioap ay} Buipiebal sonO Buipsebal sjuewwos sy} 0} sajejal uonsanb
BuueaH sy Jo sainp ayy O/N | SIUL ¢SUOISIOBP JO SUOISIDBP PAPUSILINID)
anssi 0} Ja21Q Pulleay, sy} s| 8L
‘sBuueay oy} ainysul ‘Ajlioyine aane|siba Jo elb
juapusjupadng ay) Jey} Uons ou sey piecq sjelg sy} g +-¢-glL 0}
SPUSLWIWOIaI 18P0 Buleay jensind Ajuouine jey) sey Juspusjuadng
3y} Jey; 1o9|e1 0) pabueyo a1e1g 8y ¢sbuipaesosold [eoipnl aynsul 0}
u99q sey uonoas ay +/¥ | 1emod sy} suoswos aAIb 0) pieog a)elS auy)
‘sbupeay 10} Ajuoyine jefis] ay) st 818U L1 'Y
2591} Je 30UdpPIAT JO SaINY "‘BA0QE ‘SJUBLULLIOD
ay) jo uoneaidde pajwi /'€ 988 '90USpPIAT JO Sa|NY paxe|al,
ay) suiejdxa Ajny Aonjod ay | -I'VN Buipsebas abenbue| sweg ¢ v
"801j0u mau sAep
usa} 1Ses| 1B Y)M pue alll) pue ajep mau sy}
"suoisiacld @o1j0u yum ajep Buuesy [euiblc sy} Jo soUBNUIUOD
ajenbape suiejuod Asijod sy -IVN Aue Jaye 1uas aq 0} ao1ou mau e Buuinbal
pauUasse 8q pInoys UoISiA0Id W 0L 1
‘Aoyjod ¢awes ay) pue suo Asy) ale
pasiAal 3y} JO | UCIDas 1o ‘sBuleay ssay) Jonpuod Jaoiy BuuesH,
Ul paulejuos si uoneuejdxg O/N ay} Jo esubisep, ay) s80q 61
"UOISIASI
O/N ajelidoidde pue papaau buoje s SIUl 9% ¢ abed panunuon B6o7
ajeuoney adA) SJUBILIOYD) uoneziuebip/enpiatpug ajeq

juonoy




"$88201d snp Jo sydaouon paysiige)sa
S8jejoiA ojni pasodoid ay)  (g)
€€
V81§ 8poD "BA'M 4O uoijusAeRuOD
ul ejedyiuas Buiyoes; e jo jemeus)
-Uou 3y} ioj spunoib fionjes sy
Buipuedxas Aq Juspusjuuedng a)e)g
34} 0} pajuesb Ajuoyne Aiojnjeys
OU) spasoxe sjni pasodoid 8y ()
"Jaolo
Bunesy sy} aiojsq sieadde oym
484oes} ay) Jo sjybu ssaooid enp ay;
SSJE|OIA SIY] “Jepew auy uo uoisioap
[euy e Bunjew pue Juawpedaq
Sy} Jo 3se0 sy} buhuesaud Jo uoisod
ey ur Jeoio bupesy, sy seoejd
‘Pasodoud se ‘ainpssoid Buueay
®U} asnedsq Jsuuew |equedws ue u)
PeIoNpuos 8q sbuueay sayeysiuwpe
€ Jey} 1oy sainpadold sanessiuwpy
elubIIA 1s9M7 2U) JO Juswiaiinbay
SU} sejeloiA ejnu pasodaud sy (})
‘SjusloD
Buimoyjo) ay) sieyo Sisyoes) Jo uopelropa
BIUIBNA JS9pA BY) ‘apnu |einpeooud
pasodoud ayj Jo msiral e uodn paseg
Juswiwos J1gnd jo jdieosl toy aulpeap
o4} s€ 2002 ‘6 Aerugad 1os Joyuny preog
94l ‘sieadde pue sBuneay SAljeJSIuWpe
104 ainpsooud jo sajni pasodoid panssi
uoijeonp3 jo pieog sreyg ay) ‘Ausoay

slayoes ]
JO uonesspa] AM

c0/LiLfe

ajeuoney

adA)
juonoy

sjuLWIo )

uoneziuebiQ/ienpiatpul

aleq




Page 1 of 1

Marlene Price

From: Rebecca Tinder [rtinder@access. k12.wv.us] o
Sent: Wednesday, January 23, 2002 12:28 PM

To: Marlene Price

Subject: FW: Proposed Amendments to Policy 1340

From: Basil Legg [mailto:blegg@access.k12.wv.us]
Sent: Wednesday, January 23, 2002 11:;00 AM
To: rtinder@access.k12.wv.us

Subject: Proposed Amendments to Policy 1340

Please accept the attachment hereto as my comments regarding the proposed changes to Policy 1340.
Sincerely, Basil R, l.egg, Jr. General Counsel Harrison County Schools 408 E. B. Saunders Way Clarksburg,
WV 26302, Also, could you please confirm receipt of this e-mail and the attachment via return e-mail. Thanks,

Basil Legg

2/14/02




COMMENTS REGARDING PROPOSED AMENDMENTS TO POLICY 1340

126-4-1 ~ The reference to the Open Governmental Meetings Act as the source of authority for
this policy seems to be in error. The section referenced contains exceptions to the Act but does
not contain authorizing language to authorize the State Board to adopt this policy.

126-4-2 — None

126-4-3 - Superintendent is defined as including that person designated to hear and determine
issues. Unfortunately, the State Superintendent of Schools is a creation of the Constitution (Art.
XII Section 2) and the Legislature (W.Va. Code 18-3-1). The State Board has no authority to re-
define who the State Superintendent is as including anyone other than whom the Constitution
and the Legislature says he/she is.

Under 126-4-4 the person who hears cases is referred to as “Hearing Officer”. This
section includes “Superintendent™ as this person. This seems to be inconsistent usage. Is
“Hearing Officer, designee and “Superintendent™ all the same person?

Also, the amendment deletes the authority of the Superintendent’s designee to take any
action but later in the policy the Superintendent’s designee, is this the same person as the
“Hearing Officer”, must hear cases. Which is it?

3.7 There is no meaning to the concept of “relaxing” the Rules of Evidence. Either the
Rules apply or they do not apply. For these hearings, the Rules of Evidence should not apply and
the Rules should make this clear. If the Rules apply Section 4.14 regarding stenographic
transcripts is in trouble.

126-4-4 — “Hearing Officer” should be defined in the definition section.

4.5 There is no legal authority for the State Superintendent to “suspend” certificates. 18-
3-6 authorizes only revocation of licenses, not suspension. A bill should be introduced to give
the Superintendent this authority, but without it, the authority does not exist.

4.6 This is a long needed and appropriate revision.

4.9 Does the “designee” or the “Hearing Officer” conduct these hearings, or are they one
and the same?

4.10 A provision should be asserted requiring a new notice to be sent after any
continuance of the original hearing date with the new date and time and with at least ten days
new notice.

4.13 Same language regarding “relaxed” Rules of Evidence. See 3.7 comments, above.

4.17 Where is the legal authority for the State Board to give someone the power to
institute judicial proceedings? The State Supetintendent has that authority pursuant to 18-3-4 but
the State Board has no such grant of Legislative authority.

4.18 Is the “Hearing Officer” to issue recommended decisions or decisions? This
question relates to the comments regarding section126-4-3, above.

4.20 A provision should be added to provide copies of the hearing or transcripts to the
teacher, upon request.

126-4-6 — This provision should comply with the decision of the West Virginia Supreme Court
of Appeals in the Scott v Stewart case. This ruling states that certiorari is also available as a
means of obtaining judicial review of these decisions.
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February 8, 2002

Dave Stewart, Superintendent
WYV Department of Education
Capitol Building 6, Room 358
1900 Kanawha Boulevard, East
Charleston, WV 25305

RE: Board of Education’s Proposed Rule Changes
Policy 1340

Dear Dr. Stewart:

Enclosed for your consideration and use is a summary and analysis of the
Department’s recently announced proposed rule changes with regard to Policy
1340.

With best personal regards, I am

Very truly yours,

el W T T

Judy Hale

JH/bh
cc: Board Members




Comments of the WVFT with regard to the Proposed Procedural Rule of the West Virginia
Department of Education:

“Rules of Procedure for Administrative Hearings and Appeals,” 126 C.S.R. Series 4

Recently, the State Board of Education issued proposed rules of procedure for
administrative hearings and appeals. The Board further set February 9, 2002, as the deadline
for receipt of public comment. Based upon a review of the proposed procedural rule, the West
Virginia Federation of Teachers offers the following comments:

(1) The proposed rule violates the requirement of the West Virginia Administrative
Procedures Act that all administrative hearings be conducted in an impartial
manner because the hearing procedure, as proposed, places the “hearing
officer” in the position of presenting the case of the Department and making a
final decision on the matter. This violates the due process rights of the teacher
who appears before the hearing officer.

(2)  The proposed rule exceeds the statutory authority granted to the State
Superintendent by expanding the statutory grounds for the non-renewal of a
teaching certificate in contravention of W. Va. Code § 18A-3-3.

(3) The proposed rule violates established concepts of due process.

A more thorough discussion of these issues and suggested solutions follows in the

attached memorandum.




Memorandum in Support of Comments of the WVFT with regard to the Proposed Procedural
Rule of the West Virginia Department of Education:
“Rules of Procedure for Administrative Hearings and Appeals,” 126 C.S.R. Series 4
(1) The proposed rule violates the requirement of the West Virginia Administrative
Procedures Act that all administrative hearings be conducted in an impartial
manner because the hearing procedure, as proposed, places the “hearing officer”
in the position of presenting the case of the Department and making a final
decision on the matter. This violates the due process rights of the teacher who
appears before the hearing officer.
The West Virginia Administrative Procedures Act provides in pertinent part,
“All hearings shall be conducted in an impartial manner.”
W. Va. Code § 29A-5-1(d).
As currently written and as will be discussed more thoroughly below, the proposed
“Rules of Procedure for Administrative Hearings and Appeals,” fail to comport with this
statutory requirement.! The portions of the sections are sections 126-4-3 and 126-4-4.
Generally, these sections fails to distinguish between the role of the hearing examiner

and the role of a quasi-prosecutor or advocate for the State. Nothing in this rule requires the

Department to have an advocate that is separate and apart from the hearing examiner. Nor

IThis rule is issued in the wake of December 12, 2001, decision of the West Virginia Supreme
Court of Appeals in Scott v. Stuart, slip opinion 29772 (September, 2001) in which the Court, in part,
determined that the use of a “‘Professional Practice Panel” by the Department of Education in
certification hearings was contrary to law. In apparent response to that decision the Department has
generally removed any reference to “Professional Practice Panel” and “Licensure Appeal Panel” and has
replaced the with references to a “hearing officer.” Although this revision to the rule may address the
specific matter raised in the Scott decision, it fails to address certain other problems dealing with basic
issues of fairness and due process in the conduct of hearings involving the fundamental rights of
teachers. These issues are addressed herein.




does the rule separate Department personnel who have participated in a decision from the
personnel who will hear the teachers case. Instead, the rule specifically empowers the hearing
examiner to also act as the advocate for the Department and permits the superintendent to
assign a hearing officer who may have participated in the decision-making process. The
following discussion addresses these issue with regard to Rules § 126-4-3 et seq (General |

Rules) and § 126-4-4 et seq (Hearing for Certification, Revocation, Denial for Cause). These

sections are nearly identical and, therefore, exhibit the same deficiencies.
Proposed rule 126 C.S.R. Series 4, 3.6 provides as follows:

Authority of Superintendent er-his-or-her-designee. The Superintendent ef-his:
or-her-designee shall have authority to administer oaths and affirmations;
examine witnesses and receive evidence; rule upon offers of proof; issue
subpoenas; take or cause depositions to be taken whenever the ends of justice
would, in the Superintendent’s er-his-or-her-designee opinion, be served
thereby; regulate the course of the hearing; and dispose of procedural requests

or similar matters.

The authority of the Superintendent is then potentially delegated to a “Hearing Officer”

which is defined as follows:

As used in these rules, unless a different meaning appears from the context,

“Superintendent Hearing Officer” shall mean the State Superintendent of

Schools, or thatpersen-assighed a WVDE employee designated by the
Superintendent to hear and determine issue of teaching certificate suspension

and/or revocation.

126 C.S.R. Series 4, 4.1.

When read in pari materia, proposed rules 4.1 and 3.6 place the Superintendent or

hearing officer in the role of a true administrative law judge or hearing examiner. When these




rules are read in conjunction with proposed rule 4.11.3, it becomes abundantly clear that the
Superintendent’s designee will also be presenting the Superintendent’s case -- while
maintaining the authority to rule on the ultimate outcome of the case (not to mention all

evidentiary matters). Proposed rule 4.11.3 provides as follows:

The Superintendent Hearing Officer may also call witnesses and question them,
as well as those called by the teacher or applicant. The Chair of the
Professional Practice Pane] or Licensure Appeal Panel Hearing Officer may
limit the number of witnesses who will be called, within reason, and may also
limit the length of oral argument.

This rule directly contradicts the provisions of the Administrative Procedures Act, W..

Va. Code § 29A-5-1(d) provides in pertinent part:

All hearings shall be conducted in an impartial manner. The agency, any
member of the body which comprises the agency, or any hearing examiner or

other person permitted by statute to hold any such hearing for such agency, and
duly authorized by such agency so to do, shall have the power to: (1)
Administer oaths and affirmations, (2) rule upon offers of proof and receive
relevant evidence, (3) regulate the course of the hearing, (4) hold conferences
for the settlement or simplification of the issues by consent of the parties, (5)
dispose of procedural requests or similar matters, and (6) take any other action
authorized by a rule adopted by the agency in accordance with article three . . .
of this chapter.

[emphasis supplied]

As drafted, the Board’s proposed rule does not provide for an “impartial hearing.

Furthermore, nothing in this provision permits the hearing officer to also present the
case of the agency. Indeed, this provision clearly calls for the hearing officer to act as an

administrative law judge; not judge, jury and prosecutor.? Nor does this provision protect the

2 The Department may assert that the last portion of this section permits it to pass a

legislative rule that would allow such unfettered authority — as it has done in the

4




due process rights of the teacher. > These issues can be addressed and due process concerns

satisfied by incorporating the following concepts in the proposed rule:

1. Separate the role of advocate and hearing officer by requiring that the
Department provide a representative -- lay employees of the Department, in-
house counsel, or representative from the Office of the Attorney General. *

2. Appoint a hearing examiner that has the role of an administrative law judge,
without the duties of an advocate. In other words, authorize the hearing officer
to hear the evidence, rule on objections, and issue a recommended decision. Do

instant case. Because this rule directly contradicts the requirement that the
hearing be held in an “impartial manner,” it exceeds the authority granted by W.
Va. Code § 29A-5-1(d).

3In a typical hearing where the due process rights of the litigants are protected, the hearing
examiner functions independently of the two parties; that is, the hearing examiner will be unfamiliar with
the issues presented by the case unless both parties have had an opportunity to present positions on pre-
hearing matters; each party will be responsible for preserving objections by making them on the record
and the hearing examiner will then be expected to rule on them after hearing argument from both parties;
the parties will be responsible for selecting and presenting their own evidence and witnesses that they
believe will prove their respective cases. As the procedure is presented in this rule, none of these
safeguards exist. First, it is possible -- indeed likely -- that the hearing examiner will come to the hearing
having a familiarity with the facts and law from the perspective of the Department. In fact, as previously
noted, nothing in this proposed rule prevents the Department from appointing a hearing officer who
participated in the investigation leading to a determination that a hearing should be held.

Second, it is likely that the objections of the teacher or his or her representative will not be
granted the comity that due process dictates if the advocate for the state also serves as the hearing
examiner. Simply put, one of advocates in the matters is granted the authority of the hearing officer.
While it may be possible for an advocate to wear both hats, its seems highly unlikely that the teacher will
get a fair hearing. At a minimum, this dynamic creates a significant appearance of unfairness.

Third, there will be an inherent bias on the part of the hearing officer to favor his case -- not only
for the foregoing reasons, but because he or she has selected the evidence to be presented on behalf of
the State.

‘Other agencies provide such safeguards. In note for example, that the Procedural Rule for the
West Virginia Board of Medicine, IT C.8.R. 3, provides that the Board may ask the office of the Attorney
General to represent it in its hearings to present the case of the Department.

5




not, however, place the hearing officer in the position of an advocate as well.

3. Shield the hearing officer from the deliberative process that occurs prior to the
hearing. This will insure that the hearing officer is not predisposed to -- or,
perhaps, personally vested -- in a particular outcome of the case. This can be
most easily achieved where the agency hires an attorney working outside of the
Department of Education to hear the matter.’

With such safeguards in place, greater protection is provided to the due process rights

of the teacher.

(2) The proposed rule exceeds the statutory authority granted to the State
Superintendent by expanding the statutory grounds for the non-renewal of a
teaching certificate in contravention of W. Va. Code § 18A-3-3.

In addition to the issues raised above, proposed rule 4.6 exceeds the statutory authority
of the Superintendent with regard to non-renewal or denials of an application for certification.
Rule 4.6 attempts to vest the Superintendent with authority to deny an application for
certification that is not present in W. Va. Code § 18A-3-1 et seq. A review of the statutory

grounds for the issuance, non-renewal and revocation of a teaching certificate is necessary.

First, W. Va. Code § 18A-3-2a provides the grounds for denial of an application for a

teaching certificate. This section indicates in pertinent part:

In accordance with the state board of education rules for the education of
professional educators adopted after consultation with the secretary of
education and the arts, the state superintendent of schools may issue certificates
valid in public schools of the state, Provided: That a certificate shall not be
issued to any person who is not a citizen of the United States, is not of good
moral character and physically, mentally and emotionally qualified to perform

Again, the West Virginia Board of Medicine Procedural Rule, 11 C.S.R. 3, includes
safeguards to avoid such conflicts. For example, 11 C.S.R. 3, 11.5 (a) provides that a member of
the board who testifies at a hearing “shall” not participate in the decision.

6




the duties for which the certification would be granted and who has not attained
the age of eighteen years on or before the first day of October of the year in
which the certificate is issued.

Pursuant to this statute, an iritial application for a teaching certificate may only be

denied for the following reasons:

(1)  the applicant is not a citizen of the United States;

(2)  the applicant is not of good moral character and physically, mentally and
emotionally qualified to perform the duties for which the certification
would be granted; or

(3)  the applicant will not be eighteen years of age prior to October one in
the year in which the certificate would be issued.

Once an application is issued, W. Va. Code § 18A-3-3 provides that certification shall

be renewable provided the certificate holder:

(1)  Files application on a prescribed form with the state department of
education;

(2)  presents an official transcript of six semester hours of approved credit,
as may be prescribed by the state board: Provided, That such renewal is
completed after the beginning of the period of validity of the certificate
to be renewed and within the five-year period immediately preceding the
date of application for renewal;

(3)  successfully completes a beginning teacher internship program, if
applicable; and

4) submits a recommendation based on successful teaching experience from
the county superintendent of schools of the county in which the holder
last taught or resides.

Moreover, W.Va. Code §18A-3-3 further provides that:

The holder of a professional certificate, valid for five years, shall have the
certificate made permanent upon meeting either of the following requirements:
(1) Completion of the second renewal, in accordance with the provisions set
forth in (2) above; (2) after five years of service in the public schools,
presentation of a transcript showing the completion of requirements for a




master's degree from an institution of higher education accredited to offer the
master's degree and in a program relevant to the public school program or
completes the fifth year of training leading to a bachelor's degree in library
science from a school fully approved by the American library association.

Based upon the foregoing statute, a certificant may only be denied renewal if he or she fails to
meet one of the specific criteria set forth above. If the certificant meets the qualifications set
forth above, the statute mandates that the certificate "shall" be renewed. Nothing in this
statute provides that the grounds for revocation under W. Va. Code § 18A-3-6 shall aiso

function as grounds for denial of an initial or renewal certificate.

Thus, W. Va. Code § 18A-3-3 cabins the circumstances under which a certificant may
be denied renewal. Only where the applicant fails to meets one of the circumstances set forth
above will the Department have "cause" for non-renewal, Indeed, W.Va. Code §18A-3-3
contemplates a permanent certificate after 5 years upon either completion of a second renewal

or completion of a Master’s degree.

Once a teacher has met the qualifications set forth in W.Va. Code §18A-3-3 or been
awarded a permanent certificate as set forth in Paragraph 2 of that section, the right to teach
pursuant to that certificate may only be removed by expiration of the certificate pursuant to W.

Va. Code § 18A-3-2 or by a revocation proceeding pursuant to W. Va. Code § 18A-3-6.
The grounds for revocation of a certificate are as follows:

The state superintendent may, after ten days’ notice, and upon proper
evidence, revoke the certificates of any teacher for drunkenness,
untruthfulness, immorality, or for any physical, mental or moral defect
which would render him unfit for the proper performance of this duties

8




as a teacher, or for any neglect of duty of refusal to perform the same,
or for using fraudulent, unapproved, or insufficient credit, or for any
other cause which would have justified withholding of a certificate when
the same was issued. Nothing in this section states that the grounds for
revocation may also be used for grounds for a non-renewal or denial of
an initial certification.

Proposed Rule 4.6 provides as follows:

Grounds for Denial of Licensure for Cause: A certificate shall not be issued to
any person who is not of good moral character and physically, mentally, and

emotionally qualified to perform the duties for which the certification would be
granted or for any other cause which would justify the revocation or
suspension of certification.

[bold emphasis supplied]
As discussed above, W. Va, Code § 18A-3-3 sets for the grounds for renewal of a

certificate. Nothing in that provision authorizes the Superintendent to deny an initial or
renewal certification application for "cause which would justify revocation or suspension of
certification."® Thus, this Rule exceeds the statutory authority granted by W. Va. Code §§

18A-3-2a and 3.

(3) The proposed rule violates established concepts of due process.
As currently written, Proposed Rule 4.6 not only exceeds the statutory authority for

6It appears that the Department has used the term “for cause” as a basis to generally
extend the grounds for non-renewal. Nothing in the pertinent statutory provisions allows for this.
W. Va. Code § 18A-3-3, refers to “just cause” only in the context of whether a County
Superintendent has improperly denied a recommendation. Nothing in this section, permits an
expansion of the grounds for non-renewal to those provided for revocation. It should be noted
that the Department has also amended its “Policy 5202: Minimum Requirements for the
Licensure of Professional/Paraprofessional Personnel and Advanced Salary Classifications,” 126
C.S.R. 136, and has included the same unlawful “for cause” language at § 4.13.

9




denial or non-renewal of a teaching certificate, but, if enforced as written, will unlawfully

affect the due process rights of teachers.

When a teacher is denied initial or renewal certification, the teacher is -- at the time of
the denial -- without certification to perform the functions of that position (that is, barring a
rule or regulation that permits a teacher to work without a certificate)’. Indeed, W. Va. Code
§ 18A-3-2 provides that a certificate will expire, or cease to exist without renewal, on June
30th of the last year for which the certificate is licensed. At the time that the Superintendent
determines that a license shall not be renewed, an order is entered to that effect. From the
effective date of that order, the teacher will be without certification. As a result, the teacher

loses his certification without first having a hearing.

Moreover, in practice, once a non-renewal decision is issued (and a teacher is deprived
of his/her credentials) the Department, utilizing the “hearing” procedures set forth in Policy

5202 3, shifts the burden to the teacher to convince the Superintendent that his decision not to

7 In other words, the license or certificate of the teacher has been summarily “revoked”
prior to and without any hearing of due process. Nothing in the authorizing statutes of the
Depariment permits a summary taking of a license. Note, however, that in the context of medical
license, the legislature does permit a summary taking to protect safety interests of the public. See
e.q. West Virginia Code, § § 30-3-14(j)

3The “hearing” provisions of Policy 5202 are set forth at 126 C.S.R. 136, 26.8. This
provision provides,

“In all reviews or hearings referred to the Appeal Panel, the appellant shall bear
the burden of proving by a preponderance of the evidence, that the judgment made
by the responding party (i.e., Superintendent) is erroneous.”

10




renew the license or application was wrong. Thus, the teacher is deprived of his/her property

right (i.e., teaching credentials) without due process prior to the deprivation.

Additionally, under Policy 5202, the Superintendent expressly has empowered himself

to base a non-renewal decision “on factors outside the current licensure regulations. iid

The proposed rule fails to make any provision for the abolition of these unconstitutional

and extrastatutory practices.

In contrast, when the Superintendent determines that he or she will revoke a license,
the Superintendent is required to give notice and a hearing to a teacher prior to revoking the
license. Thus, the teacher's right to continue teaching is protected until the administrative
(and any appeal) proceedings are completed. As noted, the proposed rules do not safeguard

against a defacto revocation of a teacher’s application prior to any hearing or due process.

CONCLUSION

In sum, the proposed rules, when considered as a whole, impermissibly expand the
Superintendent’s authority well beyond any arguable statutory basis for the issuance and/or

renewal of teacher’s certification by adding grounds that are currently reserved as a basis for a

While we submit that the continued viability of the Licensure Appeal Panel is
questionable in light of the Supreme Court’s recent ruling in Scott v. Stewart, supra. Atp. 2, fn.1,
the practice of shifting the burden to teacher after the fact continues.

126 C.S.R. 136, 26.2.
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revocation proceeding. Further, the proposed rule completely eviscerates concepts of due
process both substantively and procedurally. As such, they should not be promulgated,

adopted, or approved in their present form.
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