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POLICY 1340
RULES OF PROCEDURE FOR
ADMINISTRATIVE HEARINGS AND APPEALS

EXECUTIVE SUMMARY

Public Comment Period Ends: February 9, 2002

Background:

Policy 1340 was previously used to refer cases to the Professional Practices Panel
for a recommendation to the State Superintendent regarding certification revocations and
suspensions. This policy was previously out for comment and set for approval for revisions
to make the denial for cause hearing process a parallel process to the
revocation/suspension process. Just prior to the West Virginia State Board of Education
meeting wherein the policy was to be approved, the West Virginia State Supreme Court
issued a ruling indicating that our procedure was legally flawed.

Purpose:

Revisions to Policy 1340 are being recommended to centralize the language
regarding hearings into one policy making the procedures for revocations, suspensions,
and denials for cause identical and in conformance with the recent West Virginia Supreme
Court opinion. This would permit the hearings to be conducted by the State
Superintendent or his designee, an employee of the West Virginia Department of
Education.
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RULES OF PROCEDURE FOR ADMINISTRATIVE
HEARINGS AND APPEALS (1340)

§126-4-1. General.

1.1. Scope. - The "Rules of Procedure for Administrative Hearings and Appeals”
are promulgated to assure procedural due process and expeditious processing of
administrative proceedings before the State Superintendent of Schools. Nothing herein
should be interpreted to give rise to an action on the part of any county school personnel;
all remedies which are allowable by a county board of education or county school
superintendent should be exhausted before appealing to the State Superintendent to hear
a controversy.

1.2. Authority. - W.\Va. Const, Article XIl, §2; W.Va. Code §§6-9A-4, 18-2-5,
18-3-4, 18A-3-2a, and 18A-3-6.

1.3. Filing Date. - Jangary151999:

1.4. Effective Date. - February 151999
§126-4-2. Foreword.

2.1. This policy governs the disposition of all administrative proceedings as well as
the hearing of appeals and the adjudication of controversies and disputes arising under
school laws by the State Superintendent of Schools, including citizens' appeals under State
Board Policy 7211.

§126-4-3. General Rules.

3.1. Definition of "Superintendent." As used in these rules, unless a different
meaning appears from the context, "Superintendent" shall mean the State Superintendent

of Schools, or that perserr employee of West Virginia Department of Education (WVDE)

designated by the Superintendent to hear and determine issues.

3.2. Definition of "Party." "Party" shall mean petitioner, respondent, and/or
intervener. "Party" shall also mean teacher to the extent pertinent.
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3.3. All parties shall receive notice at least ten (10) days prior to the hearing. The
notice of hearing shall include:

3.3.1. the date, time and place of the hearing,
3.3.2. a concise statement of the purpose,

3.3.3. mention that either the Superintendent or a designee of the
Superintendent shall conduct the hearing.

3.4. A copy of this policy shall be provided to the parties to the hearing.

3.5. Appearance Pro Se. Any person may either appear in person or be
represented by a representative or an attorney at law admitted and authorized to practice
in this State.

3.6. Authority of Superintendent er-his-orherdesignee. The Superintendent erhis
or—her—designee—shall have authority to administer caths and affirmations; examine
withesses and receive evidence; rule upon offers of proof; issue subpoenas; take or cause
depaositions to be taken whenever the ends of justice would, in the Superintendent's orhis
or-her-designhee's opinion, be served thereby; regulate the course of the hearing; and
dispose of procedural requests or similar matters.

3.6.1. The Superintendent may alsc call withesses and guestion them. The
Superintendent may limit the number of witnesses who will be called, within reason, and
may also limit the iength of oral argument.

3.6.2. A hearing may be adjourned from one day to another or to another
place either by announcement by the Superintendent at the hearing or by appropriate
notice.

3.6.3. The Superintendent erhis-orherdesignee may grant a continuance
for good cause shown by the requesting party or upon his/her own motion.

3.7. Evidence. The formal rules of evidence shall be relaxed. Evidence will be
admissible if it is material and relevant to the matter; however, irrelevant, immaterial or
unduly repetitious evidence shall be excluded. All evidence, including any records,
investigations, reports and documents which the Superintendent erhis-or-her-designee
desires to consider as evidence in making a decision, shall be offered and made a part of
the record in the proceeding. The Superintendent erhiser-herdesignee may take official
notice of any fact which may be judicially noticed by a Court and, in addition, may take
official notice of general, technical or scientific facts within the Superintendent's erhis-or
herdesignee's knowledge. Parties may be given a fair opportunity to refute the facts so
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noticed. The requirements of this rule shall not apply to cases in which the truth of the
particular fact or matter is admitted or to a determination of appropriate relief.

3.8. Stenographic Transcript. Where there is available a stenographic transcript
of proceedings before a county board of education, or before any court of record or other
official or body whose action is called into question before the Superintendent erhis-erher
desigree, either party may, if at least thirty(30} ten (10) days’ notice of intention to do so
has been given to opposing parties or counsel, offer the transcript of testimony of any
witness or withesses named in said notice in lieu of producing said witness or witnesses
at the hearing.

3.9. Briefs and Oral Argument. All parties shall have the opportunity to submit
briefs on the matter, and to present oral argument if requested. Oral argument shall be
limited to thirty (30) minutes for each party, unless the Superintendent orhis—oerher
designee shall otherwise order. Briefs, if any, shall be submitted within the time fixed by

the Superintendent er-fis-orherdesignee.

~ 3.10. Failure to Cooperate. The Superintendent may institute judicial proceedings
for punishment of persons for contemptuous conduct directed to the Superintendent erhis

orherdesignee; in the course of a proceeding.

3.11. Written Decision. Every<c Tac v
Strpermfendeﬁt—or—rﬁs—orherdes'gnee- Every such determlnatlon shaII be embodled ina
written decision which shall set forth the findings of fact and conclusions of law and an
appropriate_recommended order, and an opinion containing the reason or reasons for the
decision. Such written findings, conclusions, decision and recommended order shall be
issued by the Superintendent’s orhis-orter designee. Upon receipt of the recommended
order with findings and conclusions from such designee, the Superintendent shall review
the same along with the record and issue an order adopting the findings. conclusions,
and/or recommendations; rejecting the findings, conclusions and/or recommendations; or
remanding the matter back to the designee with instructions for further evidence or
findings, conclusions and/or recommendations. When the case is heard directly by the
Superintendent, the Superintendent shall issue a written decision which shall set forth the
findings of fact and conclusions of law and an appropriate order, and an opinion containing
the reason or _reasons for the decision. Said orders shall be filed in the office of the
Superintendent and copies thereof shall be served or mailed to the parties of record
affected thereby or their attorneys of record within thirty (30) days following the hearing
superintendent's receipt of any recommendation of his or her designee or within thirty (30)

days following the hearing when heard directly by the Superintendent.

3.12. Waiving of Rules. Any of the provisions of these rules relating to the
presentation of his/her case or argument may be waived by any party or his/her attorney.
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3.13. Hearings shall be recorded by electronic means or by a court reporter.

§126-4-4. Hearings for Certification Suspension/Revocation/Denial for Cause.

4.1. Definition of "Superintendent Hearing Officer.” As used in these rules, unless
a different meaning appears fromthe context, "Superintendent Hearing Officer" shall mean
the State Superintendent of Schools, or thatperson—assigned a WVDE employee
designated by the Superintendent to hear and determine issues of teaching certificate
suspension and/or revocation.

4.2. Definition of "Teacher.” As used in these rules, the word "Teacher” (and its
derivatives) shall mean any person certified or otherwise professionally licensed by the
Superintendent pursuant to policy, rule, or regulation of the West Virginia Board of
Education or pursuantto statute, =including but not limited to administrators, professionals.
paraprofessionals, coaches, and holders of service certificates.

4.3. Definition of "Applicant.” As used in these rules, the word "Applicant” (and its
derivatives) shall mean any person applying for a teacher license issued by the
Superintendent pursuant to_policy, rule. or regulation of the West Virginia Board of
Education or pursuant to statute.

4.3.4. Definition of "Party." "Party" shall mean petitioner, respondent, and/or
intervener. "Party” shall also mean teacher to the extent pertinent.

4.5, Grounds for Revocation of Certificates. The Superintendent may, afterten (10}
days' notice and upon proper evidence, revoke or suspend the certificate(s) of any teacher

for drunkenness, untruthfulness, immorality, or for any physical, mental or moral defect
which would render him/her unfit for the proper performance of his or her duties, or for any
neglect of duty or refusal to perform the same, or for using fraudulent, unapproved, or
insufficient credit; or for any other cause which would have justified the withholding of a
certificate when the same was issued. (West Virginia Code §§18A-3-2a, 18A-3-6)

4.6. Grounds for Denial of Licensure for Cause. A certificate shall not be issued
to any person who is not of good moral character and physically. mentally, and emotionally
qualified to perform the duties for which the certification would be granted or for any other
cause which would justify the revocation or suspension of certification. (West Virginia Code
§§18A-3-2a, 18A-3-6)

4.6.7. Duty of County Superintendent. It shall be the duty of any county
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superintendent who knows of any immorality or neglect of duty on the part of any teacher,
including student teachers, to report the same, together with all the facts and evidence, to
the Superintendent for such action as may be proper. In the case of a student teacher, the
county superintendent must also send the report to the appropriate teacher preparation
institution. Failure to report such information, if willful, may be grounds for revocation of the
certificate of the county superintendent.

4 7-8. Recalling Certificates for Correction. If a certificate has been granted through
an error, oversight, or misinformation, the Superintendent shall have authority to recall the
certificate and make such corrections as will conform to the requirements of law and State
Board of Education policy.

4 8:9. Teaching Certificate Revocation Proceedings; Notice. Teaching certificate
revocation proceedings shall be conducted before the ProfessienatPractice-Panet: Hearing
Officer. The teacher shall receive notice ten (10) days prior to the hearing.

4.8-9.1. The notice shall include:
a. the date, time and place of the hearing,

b. a concise statement of the charges,

c. mention-thatthe-ChairoftheProfessionatPracticePanet indicate
that the Superintendent or his/her designee shall conduct the hearing, and

d. the possible actions to be taken against the certificate of the
teacher.

4.8:9.2. Upon timely request by the teacher, a more definite statement of
the charges shall be received by the teacher at least ten (10) days prior to the hearing.

4.8:9.3. Appearance Pro Se. Any person may either appear in person with
or without a representative or an attorney at law admitted and authorized to practice in this
State.

4.10. Denial for Cause Proceedings. Denial for cause proceedings shall be
conducted before the Hearing Officer. The applicant may submit a written request for an
appeal hearing within thirty (30) days of notification of a recommendaticn of a denial for
cause from the Office of Professional Preparation. If no such hearing request is timely
received, the application may be denied for cause by the Superintendent. If an appeal
hearing request is received, the applicant shall receive notice ten (10) days prior to the

hearing.
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4.10.1. The notice shall include:

a. the date, time and place of the hearing,

b. aconcise statement of the reasons for the denial recommendation,

and

c._indicate that the Superintendent or his/her designee shall conduct

the hearing

4.10.2. Appearance Pro Se. Any person may either appear in person with
or without a representative or attorney at law admitted an authorized to practice in this
State.

4.911. Hearing on Teaching Certification. A teaching certificate suspension,
revocation, _or denial for cause hearing is a continuation of the Superintendent's
investigation into whether a professional teaching or administrative certificate or lesser
license, a paraprofessional certificate or lesser license, a service certificate or lesser
license, or a coaching certificate or lesser license should be suspended, revoked or denied
for cause.

4.8-11.1. A teaching certificate suspension, revocation or denial for cause
hearing shall be open to the public, unless the teacher_or applicant requests that it be
closed.

4.9:11.2. The purpose of a teaching certificate suspension, revocation or
denial for cause hearing is to allow the teacher_or applicant due process regarding the
asserted causes for revocation, suspension, denial or restriction of the teaching certificate.
The teacher or applicant may present his or her position through presentation of evidence,
examination and cross-examination of witnesses, and oral argument.

4.9-11.3. The Superintendent Hearing Officer may also call withesses and
question them, as well as those called by the teacher_or applicant. The Chairof-the

Professional-Practice-PanetorHcenstre-Appeat-Panel Hearing Officer may limit the

number of withesses who will be called, within reason, and may also limit the length of oral
argument.

4.9:11.4. A hearing may be adjourned from one day to ancther or to another
place either by announcement by the Hearing Officer EhairofthreProfessionatPractice

Paneterticensure-AppeatPanet at the hearing or by appropriate notice.

4.9:11,5. The Superintendent or his or her designee may grant a
continuance for good cause shown by the requesting party or upon his/her own motion.
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4.149:12. Authority of Superintendentorhisor-herdesignee Hearing Officer. The
Superintendent-or-hig-or-her-designee Hearing Officer shall have authority to administer

oaths and affirmations; examine witnesses and receive evidence; rule upon offers of proof;
issue subpoenas; take or cause depositions to be taken whenever the ends of justice
would, in the Superintendent'sorhisorherdesignee’s Hearing Officer’s opinion, be served
thereby; regulate the course of the hearing; and dispose of procedural requests or similar
matters.

449-12.1. The Superintendent Hearing Officer shall have authority to
recommend a teacher certificate be revoked, suspended, denyied for cause, or restricted

the-teachingercertificates by the Superintendent.

4.4113. Evidence. The formal rules of evidence shall be relaxed. Evidence will be
admissible if it is material and relevant to the matter before the ProfessienatPractice Panet
orHeensureAppeatPanet-Hearing Officer; however, irrelevant, immaterial or unduly
repetitious evidence shall be excluded. All evidence, including any records, investigations,
reports and documents which the Stperintendentor Chairof theProfessional-Practice
Panet-erticensture—-AppeatPanel_Hearing Officer desires to consider as evidence in

makmg a deC|S|on shaII be offered and made a part of the record in the proceedmg The

Hearing Officer may take official notice of any fact Wthh may be judlmally noticed by a

Court and in addmon may take of'ﬁmal notlce of general technical or scnentlfc facts Withln

Appeat—Pmet—s Hearlnq Offlcer s knowledge Partles may be glven a fa|r opportuntty to
refute the facts so noticed. The requirements of this rule shall not apply to cases in which
the truth of the particular fact or matter is admitted, or to a determination of appropriate
relief. Revocation, suspension, or other action against the certificate of ateacherin another
jurisdiction or refusal by another jurisdiction to issue a teacher certificate shall be prima
facie evidence of grounds for revocation, suspension, denial for cause or other action
against the certificate in West Virginia. The teacher_or applicant may appear and show
cause why his/her certificate in West Virginia should not be revoked or should be issued.
This hearing shall be upon notice and hearing as provided elsewhere in these rules.

4.1214. Stenographic Transcript. Where there is available a stenographic transcript
of proceedings before a county board of education, or before any court of record or other
official or body concerning issues which form or support the basis for & the hearing, before

the Professionat-Practice PanelorLicensure-AppeatPanet Hearing Officer, either party
may provide to the ProfessionatPractice PanetorticensureAppeatPanet Hearing Officer

and the other party copies of said transcripts to be used as substantive evidence in the
Panet's proceedings. The transcript of testimony of any witness or witnesses may be used
in lieu of producing said W|tness or W|tnesses at the hearmg The use of transcrlpts may
also be directed by the €ha e oS ef-e
Hearing Officer in the interest of time.
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4 4315. Briefs and Oral Argument. All parties shall have the opportunity to submit
briefs on the matter, and to present oral argument if requested. Oral argument shall be
limited to thirty (30) minutes for each party, unless the Chairofthe ProfessionatPractice

Panetorticensure-AppeatPanel Hearing Officer shall otherwise order. Briefs, if any, shall
be submitted within the time fixed by the-Chair Hearing Officer.

4 4418. Failure {o Participate. Upon failure of a teacher or applicant to contest the
asserted causes for revocation of a certificate or lesser license_or for the denial for cause
of a certificate or lesser license, or upon failure of a party respondent to appear and defend
against the petltloners clalms aII of the allegatlonslclalms duly made may be accepted by

the Hearing
Officer as confessed.

4 4517. Failure to Cooperate. The Stperintendent Hearing Officer may institute
judlc:|al proceedmgs for punlshment of persons for contemptuous conduct directed to the
S , anet Hearing Officer,

in the course of a proceeding.

4.4618. Written Decision. Every decision of the ProfessionalPractice-Panetand
Lieensure-Appeal-Panet Hearing Officer shall be embodied in a written recommendation
which shall set forth the findings of fact and conclusions of law and an opinion containing
the reason or reasons for the decision. Such written findings, conclusions, and
recommended decision shall be issued by the €EhairoftheProfessionalPractice Panelor
Chairof-the-Licensure-Appeal-Panet by the Hearing Officer to the Superintendent. An
appropriate Order setting forth a decision regarding revecation of certification, denial for
cause or other action shall be issued by the Superintendent which shall either adopt the
recommendation of the Hearing Officer or contain a factual or legal basis for varying from
the recommendation of the Hearing Officer. When the case is heard directly by the
Superintendent. the Superintendent shall issue a written decision which shall set forth the
findings of fact and conclusions of law and an appropriate order, and an opinion containing
the reason or_reasons for the decision. Said orders shall be filed in the office of the
Superintendent and copies thereof shall be served or mailed to the parties of record
affected thereby or their attorneys of record within thirty (30) days following the receipt of
the recommendations by the Superintendent or within thirty (30) days of the hearing if the
same was conducted by the Superintendent.

4 4719. Waiving of Rules. Any of the provisions of these rules relating to the
presentation of his/her case or argument may be waived by any party or his/her attorney.

4.4820. Hearings shall be recorded by electronic means or by a court reporter.

§126-4-5. Other Hearings.
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5.1. Hearing on Removal of a School Official. Hearings conducted for removal of
a county school official shall be conducted following the general rules in §126-4-3 of this

policy.
§126-4-6. Appeal to Circuit Court.

6.1. Any party not satisfied with the decision rendered by the Superintendent or his
or her designee may appeal the same to the Circuit Court within 30 days of mailing of the

order to the last known_address of the party.
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