RESPONSE TO COMMENTS
TITLE 56, SERIES 19

SUBSTANCE ABUSE SCREENING,
STANDARDS AND PROCEDURES

The Wesi Virginia Office of Miners’ Health, Safety and Training (OMHEST) responds to the

commenis received as follows:

COMMENTS RECEIVED FROM CHRIS HAMILTON,
PRESIDENT, WEST VIRGINIA COAL ASSOCIATION

{Comment 11 We generally support the rule changes dealing with the proposed changes that
effectively removes medical marijuana and CBD products as a defense 1o testing positive for THC.
Response:  OMHST accepis this comment, Although OMHST recogunizes that W, Va. Code
§16-15-4 prohibits licensing agencies from disciplining a person who possesses a medical marijuans
card solely because they use it; however, OMHSTs primary responsibility is the safety of all coal
miners. OMHST is very concemed about the safety of miners who use medical marijuana while
working in 2 coal mine as well as the safety of coal miners working with a miner who vses medical
marijuana. At the present time, OMIST leaves 536 C.S K. §§19-5.13. and 5.13.2. as wriften.
Comment 2: We oppose the rule change requiring drug lesting comopanies to register as
Independent Contractors.

Response:  OMIUST rejecis this comment. OMHST believes that roquiring drug festing vendors
i become dmg tesiing contractors wilf provide a mechanism to allow OMHST to better regulate
drug and aleohol testing in West Virginia coal mines.

Comment 3:  Additionally, we would support a proposed rule change to require individuals who
have had ceriifications suspended to complete an agency approved educational program ou the

dangers of drug addiction,
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COMMENTS RECEIVED FROM WILLIAM TUCRER,
REGIONAL MANAGER, DAVID STARNLEY CONSULTANTS

Comment §: (536-19-5.4) { would suggest that Neurontin (Gabapenting be added on (he st of
drugs to be tested for. Most ecmpanies test for this drmg which has become highly abused and
resubied in overdoes cases. Even though it is not cucrently tosted for on the federal level five (5}
staten have declared it a3 a narcolle with West Virginia being one of the five. The oifice has
decertified people for failing for this drag in the past,

Respemse:  OMEHT rejeots this comment. The hist of drags that are fo be included in a drug test
are set forth in statute (W, Va. Code §22A4-14-1) and OMHST does not belleve it should add new
drugs without a change in the statute.

Comment2: (56-19-5.13.1) | feel it will be a tremendous disservice to our coal miners to prohibit
the usc of Medical Marijuana. If they have a valid prescription for Medical Grade Marijuana then
it should be no different than any other pregeription medication. It should be lefl up 1o the MRO to
determine i1t is taken as prescribed. Jusi to list one example even though there arc many that could
be given if someone is suffering from epilepsy this is a proven drug to help with their treatment that
has shown great results, There has never been a more addictive drug thas the current opiates being
preseribed. Most famities are affected by a family member becorning a full blown drug addict after
being prescribed opiates. T encourage you to ask yoursclf how many people that you have knowns
became drug addicts after using marijuana? Again we are talking about medical marijuana and the
many benefits that go with it. I would ask that you take a hard look at this issue. NOTE: Suboxone
and Methadone that is being issued for opiod addiction is being abused as much as the opiates.

Suboxone is one of the Jeading drugs that people are failing for on drug test.



medical marijuana.

Comment 3: (56-19-7.2) I feel like the last sentence in this section should be taken out. The drug
testing companies are going 1o be registered contractars with the ageocy and therefore they take on
the same responsibilities as operators. The employers should not be responsible for what is intheir
coniracts. Contracts can be changed at any given moment without the knowledge of employers.
Response:  OMHST rejects this comument. The eruployer and drug testing contractor can
determine who is responsible for the fitigation costs by a contract between the two of them,
However, if there is ne contract shifiing the litigation costs 1o the drug tesiing contractor, the
emplover should be the entity that is ultimately responsible.

Comment 4: {56-19-9.1.2 and 1.3} [ think the old language was casier to nlerpret if the intent is
still to be tested once a month after the 6 months of counselling has been completed.

Response:  OMHST rejects this comment. OMHST believes the language 1s ¢lear, The miner
must undergo six months of treatment during the eighteen-month suspension period and be drug and
alcoho! tested one time per month during the six months of treatment.

COMMENTS RECEIVED FROM KERRI MeDANIEL,
PHR, ARCH LEER SOUTH

Comment 1: | am in opposition io the addition of 513.1 and 5.13.2 as inclusion in this

amendment, I will agree that THC and roarijuana are an absoluic harta to the workforce and you



don’t want somsone who is currently under the inthience of those substances working, however with
incrassing moroentum in legisiation fowards legalization in West Virginia, these policies neg
amended (o inelude not the “IF but the “WHEN" someone wsed martjuana / THC.

Similar to aloohol, the half-life of a “high” in vour body from marijuang/ THC would not be
noticed after a period of off time from work, For example, someone who drinks a few beers the
right hefore a breathalyzer will not fail that breathalyzer the next moming, however someone who
sracked mearijuana the night before would fail » drog test / urinalysis screen the following day and
the following week, even though they were not currently impaired ai the time of testing,

(e of the fallacies of the current testing system i3 that it dossy’t test the “WHEN” of the
THC and marijusna wse, Malnstream testing using srinalysis is not to that level of sensitivity yet,
however there are some prototypes on the market for a “mariuana breathalyzer” that would answer
the “when” question rather than the “if”. Ultimately, the drag nudes are i place 1o pridect an
soplovee and thelr peers from active intoxication from any subsiances, so the “when” question
becomes 8o important in this debate. Hound Labs (linked below} has done extensive research on
this problem and developed a devics that measures the “when” similar o 20 aloohol breathalyzer.
This would also determine levels, so the arguments being made about THC in CBD prodocts would
essentially po away as well
Responser  OMHST rejects this comunent,  Although OMHST recognizes that W. Va. Code
§16A-15-4 prohibits Heensing agencles from disciplining 8 person who poscsaes g medical
marijuana card solely because they use it; however, DMHST s primary responsibility 1s the sufety
of ail coal miners. OMEAT is very concerned about the safety of miners who wse medical marijuans
while working in a coal mine as well a3 the safety of coal miners working with 2 roiner who uses

medical manivana.
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sentence wiould markedly, either divectly or indirectly, increass costs for employers of WY coal
roiners, In other words, assuming that drug testing service providers would agree to amend existing
contracrs 2¢ all, which cannot be presumed, said service providers would certainly require additional
compensation from the emplovers who use their services. Furthormore, i g cost-effective contract
modification cannot be achieved, the employer has no leverage nor procedural mechanisni to compel
nen-cinploves collectors, lahoratorians, of MROs to make themselves available for testimony.
This issue 1s further exacerbated by the complexity of relationships arnong various parties.

1

Section 7.2 imposes apon “the drog tresting contractor” a duty to ensure that “us” collector,
teborstory and MR perform cerlain functions, including complying with administrative subpoenas,
This language ignores the possibility - cven Hkefihood - that the collector, laboratorians, and MRG
are emplovess of more than one entity, which may not be in divest privity of contract with, or
atherwise subject to the demands of, a single contractor. Indesd, sy given emplayer might gither
ernploy or contract with several persans or entities to perform different functions. Some porsons
or entities might ostensibly be “drg testing condractors” for some purposes but not for other
purnosea. Redefining the intenslationships would be costly if net altogether impossible.

For the foregoing reasons, incorpoeraling the proposed amendments into the Rule would
result in substantial added cost fo emplovers of WY coal miners, who have even less prosedural
abtlity than WYOMHST to compel responses to subpoenas,

Response:  OMHST rejects this comment. OMHST has regulated the coal miner drug testing
program since 2013, Only recently have medical review officers begen submitiing invoices o
OMHEST for the MRO to festify. OMEST does not know why MROs have recenily begun
subritting invoises to the state; however, OMHERT must presume they were getiing paid by

someone for testifying during all the previous years the drug program was in existence. OMHST

-
I3



does not believe that this is now an expense that should be passed through to West Virginia
Laxpayvers.

Comment WNo. 3: Pronosed new sections 5.13.1 and 5.13.2 arc at least arguably incompatibie
with the federal Americans with Disabilities Act and/or the West Virginia Human Rights Act. Is
there a rational basis for treating a legal WV marfjuana prescription diffcrently than any other
prescription?  Perhaps, but - if so -~ let’s pul it on the record.  Potential statuiory/regulatory
contliets warrant scrutiny commensurate with the full legislative process versus the nominal debate
of a legislative rulemaking process. Regardless of one’s positien, costly and time-consuming
litigation could be avoided by having a thorough legisiative history record, including perhaps
amendment of the WVHRA if the legislature perceives incompatibility.

Response:  OMHST rejects this comment.  Although OMHST recognizes that W. Va. Code
§16A-15-4 prohibits licensing agencies from disciplining a person who possesses a medical
marijuana card solcly because they use it, OMHE s prirary responsibility is the safety of ali coal
miners. OMHST is very concerned about the safety of miners who use medical marijuana while

working in coal mines as well as the safety of coal miners working with & miner who uses medical

marijuana.
Comment No. 4: Froposed new section 7.7 purports to require emplovers 1o ensure thal their

drug tosting contractors are registered with the WYOMHST pursuant to Title 36 Section 28.

The fondamental problem with this putative mandate is a failed premise. {n Title 36 Series
20 ofthe WYVCSR, an “indopendsot contractor” (7.e., aperson or antity which is required to regdster)
is defined as a “firm, corporation, partnership or individual that contracts to perform services or
conatruction at a coal asne..” (emphasis added). Accordingly, any fiem, corporstion, parinership
or individual which has NOT contracted to perform services “at the mine” {i.e., anyone whose

8



function is performed somewhere other than the mine site, either in-state or out-of-gtate) is expressly
excluded from 36 U8R 20's definttion of g required registrant,

In short, proposed new section 7.1 seeks to pull itself up by the straps of boots which do not
fit.

Nustably, Title 36 Series 20 ixitsela 2021 addition to the West Virginia Code of State Rules.
And perhaps more tellingly, when presented, Title 36 Sertes 20 proclaimed itself “exempt” from
legislative rolemaking scrutiny. Whether Title 36 Series 20 18 entitled to such an exemption is a
separate debate. For the moment, the real probiem Tor WVOMMET 15 that it would be improper to
freal an exempt interpretative rale as if it were an enabling siatute passed by the legislature, and
thereby expand the scope of admimistrative law. Toing so would raise serious issues of
constitutional law.
Comment:  OMHST rejects this conwnent. Section 3.10 ofthe proposed rule defines drag testing
contractors as “any {inm, corporaiion, parinership, or individual performing breath aleohol tests or
ten (10) pansl split sample urine drug tests purspant {o this rule.” Furthermore, OMHST beliaves
that requiring drug testing vendors to become drug lesling contractors will provide a mechanism

to allow OMHST to better regulate drug and aleohol testing in West Virginia coal mines.

vl



SIS FlELR T CHLERE U VTEDL WITRN NG WA - e DTS RS FTGIAIEOR LR U LS

Kowarbar, Bamy L <barry.lkosrber@uwegove

i::r&ﬁmenﬁs Proposed Drug Rule

Mon, Jul 26, 2021 at 3:05 P

Chris Hamillon <«CHamilton@wvcoal.com>
To: “White, Cugene £" <Bugene.E. White@wv.gov>
Cor "Koerbar, Barry L <Barry L Kosrbar@wy gove

July 28, 2021

Director Eugene Whits

WYV Office of Miners Health Safely and Training
Suite 2, 7 Players Club Office

Charleston, WV 26311

Dear Director While:

This is in response io your request for comments on the proposed amendments to Titie 56, Series 19
Administrative Regulations Governing Substance Abuse Screening, Standards and Testing at Coal Mining Operations.

We ganaraily support the rule changes dealing with the propesed changes that effectively removes medical mariuana
and CBD products as a defense to testing positive for THC,

We oppose the rule change requiring drug lesting companies o register as independent Contractors.

Additionally, we would support 2 proposed rule change o require individuals who have had certifications suspended o
complete an agency approved egucational program an the dangars of drug addiction.

Thank you for the opportunity to comment on the proposed rule changes,

hris Hamilton

S _G58021070814180-c1.pdf
= 1288K
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White, Eug‘-ana B

Frome mising 2 @suddendinimallcom

Sent: Tuesday, july 13, 20271 837 AM

T White, Eugene E

Subject: iEwternall Substance Abuse Screening, Standsrds and Protedures

CAUTION: External email. Do not click Hnks or apen attachments uniess you verify sender,
This is 3 good & much needed rule ¢changs!

Respectiistly submitted,

Jamas Brogan

President
MIS, Inc.



Barey L. Koerber

From: Kelll Harrison < KHarrison@analabsinccom»
Sent: kMonday, July 26, 2027 1027 AM

To: Barry L. Koerber

Lo Cook, Danny F; Eugene White

Subject: RE new reguiation

Sure, Thanks

Kelli 1 Harrison

ANALABS

Vice Presidant

(204} 2554821 Work
{304} 222-1023 Moblie
kharrisonsSanslabsine.com
PO Box 1235

186 Dayton Street

Crab Grohard, WA 25857

From: Sarry L Kosrber [mailto:Barry. L Koerber@wvago.govl

Sent: Monday, July 28, 2021 10:249 AM
To: Kelli Harrison

Loz Conl, Danny R; Eugene White
Subjecl: RE: naw regulation

Do you want 1o make these comments?
From: Kelli Harrison <KHarrison@analabsinccom>

Sent: Monday, July 26, 2021 13:19 AM
Ta: Barry L. Koerber <Barry.L.Keerber@wvago.gov>

e Cook, Danny R <Danny. R.Cook@wy.gov>; Eugens White <Eugene E. White @wv.gove

Subject: RE: new regulation

There are only things 2 things P would be concerned ahout,

i, s it artuaily legal to deny coal miners the use of medicsl mariffuans, They are not denied uwse of axyondaone,

hydrocedone sto which are much worge,

2. The 25 % annuslly is actually hatf of what DOT reguires. They require 50% which does give a better subsample

of the employee pool.
What are vour thoughts on these ltems?

Kelli L Harrison
ANALARS

Viee Prasident

{304) 2554821 Work
{304) 222-1023 Muobile

PO Box 1235



186 Daylon Srest
Crah Orehard, WY 25827

Sent: Monday, July 26, 2021 10:02 AM
To: Keili Harrison

Lt Cook, Danny R; Fugene White
Subject: RE: new regulation

Are vou going o send in commaeants?

From: Kelli Harrison <tHarrisond@analabsine.com>
Sent: Monday, July 26, 2021 9:58 &M

Too Barry L. Koerber <Barry. L Koarber@wyvago zovs
Subject: new regulation

Hi Barry,

{ read over the new legislation which | understand mostly. | was wondering what the reason was for requiring
registration of drug testing companies? Have yvou had issues with some?

¥elli L Hamison

ANALARS

Vice Presidant

{304} 255-4821 Work

{304} 227-1023 Mobile
kharrisonanaishsing.com,
PO Bow 3235

186 Dayron Strest

Crab Qrehard, WY 288237

28]
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Comments on the propesed changes to the drug law
To: Wnite, Fugene E

Fupensdd ke ko present these comments for consideration before you file the final rule.

highly sbused and resultad in overdose cases. Fven though i Is not currently tested for on the federal level Five {58) stetes have declared 2 55 2 narcotic with
Wast Virginis being one of the five. The office has decertified penple for feiling for this drug in the past.

56-19-5.13.1 } { feel it will be 8 tremendeus disservice 1o our ceal miness 1o prohibit the use of Medical Marivana. i they have 3 valid prescription for Medical
Grade Marijuana then it should be ro differont then any other presoription medicstion. it should be lett op 10 the MBO to determine i 13 | 'aken as
praseribed. Just to fist cne axample aven thaugh there are many that cowid be given i someons is subering From epllepsy this is a proven dhrog ta haln with
theilr treatment that has shown grest regults. Thars has never baen 8 more addictive drug then the current spiates being prescribed, Most families are
effected by a family member beoorning s full blown drug adidicr after Deing prescribed opiztes. | encourngs voit 1o ask yoursslf how many propfe that you haw
krown hecame drug addicts after using marijuana? Again we ars talking ahout medica! marifusna and the many benafils thar po with it | woukd guk you take
herd ook a0 e ssge. NOTD Subsaone and Methadons that is being issued for opinid addiction is haing abused as much 25 the oplates. Subnuons is one of

the leading drugs that pecple are failing for wn drug test.

snd therafore they take on the same responsibiities gs speraters. The employers should nat be responsible for what Is in thelr contracis. Contracts cam he
changed at any given moment without the knowiedge of emaloyers.

56-15%-9.1.2 snd 1.3 } | think the ofdf language wes easier ta interprat if the intesst is still tn be tested ance a month after the & monthe of esvnsaliing has been

compierad,

Respectiuelly Subamitted,

Williamy Tueker, Regional Mansger
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LEER S@UTH Phone: (304} 3145138
; bmcdaniel @archisc.oom
iuby 9, 2031

Director White:

i a phone discussion with Banny Cook and Barry Koerber sarfier this week, they encouraged me
subrmit comments regarding the Amendments Lo the State Drug Testing Rule.

As the administrator onsite for all Brug and alcohol policies at Arch Leer South, a facility that
amploys 500+ miners in Barbour County, | have seen firsthand how soma of the rules that are

currently in place can effect employment and a “good employes”.

Farm in opposition to the addition of 5.13.1 and 5.13.2 as inclusion in this amendmant. | will agree
that THC and marijuana are an absoluie harm Lo the workforee and vou don’twant someone who is
currenthy under the influence of those substances working, however with increasing momentem in
legislation towards legalization in West Virginia, these policies need amended to include not the “iF”

fiut the “WHEN" someone used marijuana f THC

Similar to alcohol, the half-life of 3 “high” in your body from marijusna/ THC woudd nat be noticed
after a perind of off time from work. For example, somenne who drinks a few beers the nipht before
a breathalyzer will not fzil that breathalyzer the next morning, however someone who simoked
marijuana the night before would fail o drug test / urinalysis screen the {olfowing day and the
following week, even though they were not currently impaired at the time of testing.

One of the fallacies of the current testing system is that It doesn’t test the "WHEN" of THC and
marijuana use. Mainstream testing using urinalysis is not to that level of sensitivity yet, hewever
there are some prototypes anthe market for a “marijuana breathalyzer” that would answer the
“when" guestion rather than the “if”. Uliimately, the drug rules are in place to protect an employee
and their pears from active intoxication from any substances, so the “when” question becomes 50
important in this debate. Hound Labs {linked below) has done extensive research on this problem
and developed a device thet measures the “when” similar to an alochol breathalyzer. This would also
determine levels, so the arguments being made ahout THC in CAD products would escentially go

away as well,

Wi Run Mining LLE

A sybsiciary of Arch Besouiges, g,

Senting! / Leer South Mining Complax
21550 Barbour County Highway
Philipni, WY 16416



\%\g\}\\\ ‘s\\\\f*\ S\ NN i\ N Kerri McDanial, PHE
& \\ Y \ \‘ S— iﬁ:@rﬁrjzn ?1?;5;;,_2{3@3 F;!anai;ea
P Sentin s South Mining Complex

LEER SQUTH Fhone: {304} 334-5138

krncdanizi@archrsc.com

P hedipve that from an empioyer and 3 regulatory sgency’s standpaint, the “when” is the higgest
: L P £8

guestion of keeping employees safe.

Within that question and as a2 growing trend grmongst the workforoe, thers are currently many
substances that are “legal” that are causing a daily level of impairment in working but cannot be
spaken against or used {or adverse employment sctions. Narcoties, opioids, and other gainkiliers are
prescribed and taken every day, and employees can be impairad while on these substances but still
pass a drug test and keep their employment. Additionally, while suboxone and methadone were
wriginally intended {0 be used on a short term basls, we are seeing 2 growing trend In emploves
depandency on these prescriptions as well. These substances are potentially and exponentially more
harmrdud 1 an employee and their peers than marijuana usage on employes off time,

The biggest concern with new amendments would be 1o stay ahead of upcoming legisiation with
these policy roffouts. 5131 and 3.13.2 seem to be taking 3 step backwards in examining this more
cinsaly within the industry.

i you have any questions, please do not hesitate to contact me at my office {304} 314-5138
Thank you for your time.

Links:

Hound Labs “Marijuana Breathalvzer” - hitus: Choundlahs com!

“How Long Does g Marfjuans High Last” - httpsySwww healthline comfheaith how-dong-does-a-

mariyana-fis h last#duration

Thank you,

Kend MoDaniel, PHR

Muman Apsources Manager

Wigif Run Mining LLC

A subsiciary of Arch Fesaurees, inc.

Sentine! / Lear South Mining Complex
21R50 Barbour County Highway
Fhibppd, WY 28416



Tha following comments are submitted in response to that tertals “Notice of Public Comment Period” which
was Hed with the Ufflce of West Virginia Secretary of State on June 25, 2021 at 2:16:12 Py by or on hehalf of
the Honorable Fugens White, Director of the Offios of Miners” Health, Safety and Trafning; and regarding

propused smendmants to Title 56 Serlas 1% of the West Virginia Code of $tate Rules.

1 On the cover page under the heading “Relovant Fedaral Statutes and Reguiations,” the proposat

1.
sutcinchly states, "NOY

This assertion is facially inoorrect. Federal regulation 48 COFR Part 40 b expressly referenced in, and
incorporated by reference int, multiple provisions of this docurnent, inchuding but not imited to proposed
new section 3.3G. in these quick comments, no effort is mads to identify specific issues regarding the nterplay
hetwaen 56 CSR 19 and 49 OFR Part 48, To completely dismiss the possibility of conflicts, howsaver, posss a
substantial risk of misleadingly oversimplifving the analysis of this propasal.

{Some, but not necessarily wlf, lssues derfving from refevant siatutes and reguiations’ are raised mare
direotly in the further commeants balow, )

g Alst in the preface materlais, under the heading "Soonomic Impact of the Ruleon . Segidents,” the
T E

prasenters summaty response completaly isnores the last sentence of proposed new section 1.3
“H not set forth contractualiy between the drug testing contractor and the smpdoyer, any cosls
and feas associated with the tastimony and refated senvices of the drug testing contragior,
enilector, lahoratory and medival review officer shall be the responsibility of the amplover”

WA

s virtually incomprehensiidle that contracted drug testing personne! would voluntarily take on
additional contractual duties without additions! compensation. Agcordingly, this proposed naw sentanse
would markedly, either divectly or indirectly, increase costs for emplovers of WY coal miners. in other words,
assuming that drug testing servies providers would agree to amend axisting coritracts of off, which cannot be
prasumed, said senice providers would certainly reguire additional compensalion rom the smplovers who
use thelr senvices. Furthermare, ¥ a cost-effective contract modification cannat be achisved, the smployar hag
ne leverage nor procedural mechanism 1o compal nan-gmployvee collacions, boratorians, or MRDs @0 make
thernselves avatiable for testimony,

This issug is further exacerbated by the complexity of relationships among various parties, Section 7.7
npases upen “the drag testing contractor” a duty to sasure that “its” collector, laboratory and MRO perform
ceviain functions, Including complying with administrative subpoenas. This fanguags ignnres the possibiiity -
aven fikelihond — that the collector, laboratorians, and MRO are emploveas of more than one entity, which
may rot be in direct privity of contract with, or othenwise subject 1o the demands of, 5 single contractorn
Indeed, any given employer might sither employ or contract with several parsons or entities to parform
different functions. Some persons or entities might ostensibly be “drug testing contracturs” for some PUIDOSES
but not for other purposes. Redefining the interrs fationships would be oostly i not altogether mpossibla,

For the foregoing reasons, incorporating the proposed amendmaents into the Rule would result in
sisbstantial added cost to smployvers of WY coal miners, who have sven less procedural xhilfty than WWOMHST

to compe! responses 1o sebposnas,



Y

3. Proposed new sections 5.13.1 and 5.13.2 are at least arguably incompatible with the federal
Arnericans with Disabilities Act and/or the West Virginia Human Rights Act. Is there a retional basis for treating
& legal WV marijuana prescription differently than any other prescription? Perhaps, but —if so ~let's put it on
the record. Potential statutory/regulatory conflicts warrant scrutiny commensurate with the full legislative
process versus the nominal debate of a legislative rulemaking process. Regardiess of one's position, costhy and
tirne-consuming fitigation could be avoidad by having a thorough legisiative history record, including perhaps
amendment of the WVHRA If the legisisture perceives incompatibility.

4, Proposed new section 7.1 purports 1o require employers 1o ensure that their drug testing contractors
are registered with the WVOMMST pursuant to Title 36 Saries 20

The fundamenta! problem with this putative mandate is a failed premise. In Title 36 Series 20 of the
WVCSR, an “independent contractor” {i.e., a person or entity which is required to register} is defined as a
“firr, corporation, parinership or individual that contracts to parform services or construction at @ eoal
ming..” {emphasis added). Accordingly, any firm, corporation, partnership or individual which has NOT
centracted to perform services “at the ming” {i.e, anyone whose function is performed somewhere other than
the mine site, either in-state or out-of-state] is expressly excluded from 36 CSA 20's definition of o requfred

registrant.

in short, proposed new section 7.1 seeks to publ itself up by the straps of boots which do nat fit,

Notably, Title 36 Series 20 is itself 3 2021 addition to the West Virginia Code of $tate Rules. And
perhaps more teliingly, when presented, Title 36 Series 20 proclaimad itself “exempt” from legislative
rulemaking scrutiny. Whether Title 36 Series 20 is entitied to such an exermption is a separate debate. For the
moment, the real problem for WWVOMMST is that it would be improper to treat an exempt interpretative rule as
it it were an enabling statute passed by the iegislature, and thereby expand the scope of administrative law.
Doing so would raise serious issues of constitutional iaw.

Respectfuily tendered this 16" day of July 2021 by electronic mail addressed to sugene.e.white@wv.gov

/s William C. Means

Witham €, Means

WY State Bar (D 8578

8542 North Preston Highway
Aloright, WV 26519



