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TITLE 117
LEGISLATIVE RULE
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
SERIES 1

Title: General Administration of the West Virginia Capital
Company Act: Establishment of the Application Procedures
to Implement the Act

§ 117-1-1. General.
Scope.
Authority.
Filing Date.
Effective Date.
Citation.
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§ 117-1-2. Definitions.

§ 117-1-3. Procedure to Become a Qualified West Virginia Capital
Company.

3.1. General Rule.
3.2. Requirements for Qualified Company.
3.2.a Certification.
3.2.b Business Office.
3.2.¢ Amount of Capital base.
3.2.d Maintenance of Capital Base.
3.2.e Limitation on Debt Investment in Capital Base.
3.2.f Stated Purpose.
3.2.g Escrow Accounts.
3.2.h Disclosure to Investors.
3.2.1 Business Registration Certificate.
3.3. Application Requirements.
3.4. Application Form.
3.5. Filing.
3.6. Application Receipt and Review.

3.6.a. Acceptance in General.
3.6.b. Simultaneous Receipt.
3.6.c. Review of Applications.
1. General Rule.
2. Review of Simultaneously Received Applications.

.d. Exclusive $BIC Application Period.
-€. Open Application Period.
.£. Premature Application.
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False Information.

Complete Application.
Action of Authority.

0. Allocation of Tax Creditsgs.
1. Notification of Action.
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3.12. Suspension of Qualification Process.
3.13. Additional Applications.
3.14. Amendments.

§ 117-1-4. Additional Tax Credits.
4.1. Separate Capital Base.
4.1.a. QGeneral Rule; Amount.
4.1.b. Application Requirements.
4.1.c. Application; Receipt; Review; Action; Tax Credit
Allocation.
4.1.d. Separate Capital Base; Requirements.

4.2. Increases to Capital Base.
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4.2.b. Application Requirements.
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4.2.d. Fiscal Year.
4.2.e. Single Total Capital Base; Requirements.
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§ 117-1-5. Tax Credits.
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Certificate of Tax Credit,
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Tax Credit Available.
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5.8. Carryforward of Unused Tax Credit,
General Rule.
Unused Credit.

Limitation on Carryforwards.
Joint Return by Husband and Wife,
From Separate to Joint Return.
Continuous Use of Joint Return.
From Joint to Separate Return.
Recurrent Use of Joint Return.
Joint Tax Credit Carryforwards.

Divorce and Remarriage.
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5.8.e. Tax Credits Not Agsignable.

5.9, Investment to Date.




5.10. Recapture.

§ 117-1-6. Investment Requirements, Reporting, Record Keeping,
Prohibitions and Sale or Liquidation.
Investments.

Affidavit from Qualified Company .

Schedule of Qualified Investments.

Limitation of Qualified Invesgtment.
Investment in Certain Businesses Prohibited.

Alter Ego Investments Prohibited.

6.6.a. Relative.

6.6.b. Substantially Related.

6.6.c. Control of Board of Directors.
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6.7. Management Interlock Prohibited.
6.7.a. General Rule.
6.7.b. Lack of Profitability Exception.
6.7.c. Cure of Dishonesty Exception.
6.7.d. Death or Departure Exception.

.8. Conflict of Interest.

. Limitation on Financial Institutions.
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6.10.b. Sale or Liquidation.

-11.  Equity Capitalization Over Four Million Dollars.

.12. Special SBIC Investor Rules.
6.12.a. OQualified Company with SBIC Status.
6.12.b. SBIC Investor and SBIC Investment Requirements.
6.12.¢c. SBIC Investor Reporting Requirements.
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§ 117-1-7. Audits, Reports, Confidentiality, Examination, Failure
to Comply, Penalties, Decertification.

1. Annual Audit and Report.

2. General Requirements for Audits.

Independent CPA.

Working Papers; Standards.

Report Contents.
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7.3. Confidentiality.
7.3.a General Rule.
7.3.b. Application Information.
7.3.¢ Report Information.

3




Ruling Request Information.
General Correspondence.
Examination & Audit Information.
Internal Information.

Tax Information.

Authority Determination.

Request for Confidentiality.
Disclosure to State Personnel.
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Annual Authority Review.
Investigation by Authority.
Non-Compliance Penalty.
Involuntary Decertification.
7.7.a. Notice.
7.7.b. Notice of Decertification.
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7.8. Voluntary Decertification Requested by Qualified
Company .
7.9. Audits.
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Application Requirements.
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9.1. General Rule.
9.2. Request Requirements.
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9.4. Denial of Requests.

§ 117-1-10. Transition Rules.




TITLE 117
LEGISLATIVE RULE
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
SERIES 1

Title: General Administration of the West Virginia Capital
Company Act: Establishment of the Application Proceduresg
to Implement the Act

§ 117-1-1. CGeneral.

1.1, Scope. -- This Legislative Rule is promulgated to
provide for the general administration of the West Virginia Capital
Company Act. The West Virginia Capital Company Act was created to
encourage the immediate investment in West Virginia businesses by
making tax credits available to the investors in Qualified West
Virginia Capital Companies. The Act gives the West Virginia
Economic Development Authority the authority to designate eligible
Capital Companies as qualified for such tax credits and sets forth
the manner by which such companies must invest their capital base
in West Virginia businesses. This Rule establishes the application
procedure for such designation by the Authority, the general
requirements for Qualified Companies, and the process for the
authorization and use of tax credits.

1.2. Authority. -- W. Va. Code §§ 292-1-2(d), and 5E-1-5.
1.3. Filing Date. -- Junre—23——31953—

1.4. Effective Date. -- dJure—23-—1993_

1.5 Citation. -- Thig Legislative Rule may be cited ag 117

C.S.R., Series 1, § 117-1- ( ).

§ 117-1-2, Definitions.

2.1. a= "Act" means the West Virginia Capital Company Act,
Article 1, Chapter S5E of the Code.

2.2. b+ "Applicant" means (1) a profit or non-profit entity,
organized and existing under the laws of West Virginia, which is
created for the purpose of making capital available for qualified
investments or (2) a West Virginia business development corporation
created pursuant to Article 14, Chapter 31 of the Code, that szeeks
to be designated by the Authority as a Qualified Company. For
purposes of this definition, entity includes, but is not limited
to, a corporation (including an S Corporation), a partnership, a




limited liability company and a trust.

2.3. & "Authority" means the West Virginia Economic
Development Authority, provided for in Article 15, Chapter 31 of
the Code,

2.4. e "Authorized Tax Creditsg" means the tax credits
provided for in W. Va. Code § Section 5E-1-8.

2.5. e+ "Capital Base" means the equity capital or net worth
upon which tax credits are authorized for a Qualified Company, and
from which source investments are to be made in accordance with
this Rule.

2.6. £+ '"Capital Lease" means a lease meeting one or more of
the following criteria:

2.6.a. A+ The lease transfersg ownership of the property
to the lessee at the end of the lease term by the lessee’s exercise
of a purchase option which ig de minimis in amount; or

2.6.b. B~ The lease term is equal to seventy-five
percent or more of the estimated economic life of the leased
property. However, if the beginning of the lease terms falls

within the lagt twenty-five percent of the total estimated economic
life of the leased property, including earlier years of use, this
criterion shall not be used; or

2.6.c. e Under generally accepted accounting
principals, the lessee cannot treat payments to the capital company
as payments under an operating lease; or

2.6.d. B~ For federal income tax purposes, the parties
are required to treat payments as amortization of principal and
interest.

2.7. &+ "Certified West Virginia Capital Company" or
"Certified Company" means (1) a West Virginia business development
corporation created pursuant to Article 14, Chapter 31 of the Code;
or (2) a profit or non-profit entity organized and existing under
the laws of the State of West Virginia, created for the purpoge of
making venture or risgk capital available for qualified investments

' Ed . that hag been certified as such by

the Authority.

2.8. #+ "Code" means the Code of West Virginia of 1931, as
amended.

2.9. 4= "Complete Application" means an application that
contain all of the information required by thisg Rule, as
determined by the Director, in his sole discretion.




2.10. 3= "Debt or Debt Financing" means a loan to be repaid
Rursuant to a loan instrument with a stated maturity date of at
least five (5) years, amnd which loan instrument (i) shall be
maintained by the Qualified Company for at least five (5) years
pursuant to W. Va. Code § Section 5E~1-12(b) and : 16~
Subdivigion 6.10.a of this Rule—, (ii) is not subiect to payment
upon_demand of the Qualified Company prior to its maturity date
except upon acceleration due to default in terms and conditions
ordinary and usual to loan instruments, and (iii) is originally
issued by a Wegt Virginia Business to the Qualified Company.

2.11. ¥+ "Decertification" means the action of the Authority
of revoking the Qualified Status from a Capital Company—in
aecordance—with section—6- 9-efthege Rutes. Decertification may be
involuntary due to a Capital Company’'s failure to_comply with
provisions of the Act or this Rule pursuant to Subsections 7.7, 7.8
and 7.9 of this Rule, or voluntary pursuant to Subsection 7.10 of
this Rule.

2.12. I+ '"Designate as a Qualified Company" means the action
of the Authority in designating a Certified Compantes (Company as

£ tes—qualified for available tax credits and
allocating such credits thereto relative to its capital bage.

2.13. @ ‘"Designate asg Qualified" means the action of the
Authority e in autherige authorizing (i) a separate capital base
for a Qualified Company or_ (ii) an increase in a Qualified
Company’s capital base, and te in allocating available tax credits
fex relative to such separate capital base or increase in capital
base.

2.14. B= '"Development Corporation" means a West Virginia
Business Development Corporation created pursuant to Article 14,
Chapter 31 of the Code.

2.15. o= "Director" means the Executive Director of the West
Virginia Economic Development Authority, or his designated
representative.

2.16. P- "Equity" or "Equity Financing" means common stock

or preferred stock in a corporation purchased from the corporation
i including warrants and options purchased from the
corporation which upon exercise entitle the Qualified Company to
common or preferred stock previded—the warrant or—option—is
3 Equity shall also mean an

ownership interest in a general partnership, and ownership of
limited partnership units 4im—the ease-—of a—timited—partnerohip and
an,_ ownership interest in a limited liability company. An
investment otherwise meeting this definition shall not be
considered as equity if the investment includes an option whereby
the Qualified Company can compel the repurchase of the investment
by the issuing corporation or any other person prior to the
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expiration of five (5) years from the date of purchase by the
Qualified Company.

2.17 "Exclugive SBIC Application Periodn means the period
beginning with July 1 of each fiscal vear through December 27 of
that fiscal vear.

2.18. &+ "Fiscal Year" means July 1 through June 30, which
is the fiscal year of the State.

2.19. ¥+ '"Insurance Company" means any person engaged in the
business of making contracts of insurance.

2.21. 8- "Partnership" includes a syndicate, group, pool,
joint venture, or other unincorporated organization, through or by
means of which any business, financing operation, or venture is
carried on; and the term partner includes a member of such
syndicate, group, pool, joint venture or organization.

2.22. &  "Qualified Investment" meansg a debt or equity
financing of a West Virginia Business, but only if the business is
engaged in one or more of the following activities: Manufacturing;
agricultural production or processing; forestry production or
processing; mineral production Or processing, except for
conventional oil and gas exploration; provision of gervices in a
service industry; transportation; research and development of
products or processes associated with any of the activities
previously enumerated above; tourism, an example of which ig
provided at Subseetion 55 2 Subdivigion 6.5.b of this Rule;
computer software development companies engaged in the creation of
computer software; and wholesale or retail distribution activities
within the state. The investment by a Qualified Company in
purchases of property to be leased by it, as lessor, through a
capital lease, as defined in Subsection 3—6-—1-£ 2.6 of this Rule,
to a West Virginia Business lessee engaged in one of the above
enumerated activities is g qualified investment.

2.23. ST "Qualified West Virginia Capital Company" or
"Qualified Company" means a Certified West Virginia Capital Company
that has been designated by the Authority as a Qualified Capital
Company under the provisions of W. Va. Code ¥ Section 5E-1-6 and
which has raised a minimum capital base of One Million Dollars to
a maximum of Four Million Dollars per fiscal Year, upon which
capital base, tax credits are allocated.




2.24. - "g Corporation" or "Subchapter g Corporation" means
a small business corporation as defined in Section 1361 (b) of the
Internal Revenue Code of 1954, 26 U.S.C. §§ 1 et Sed., as amended,
for which an election under § Section 1362(a) of said Code isg in
effect.

2.25.  "SBIC" means any small business investment corporation
organized under the Federal Small Buginess Investment Act of 1958,
15 U.8.C. 8§ 661 et geq., as_amended, and approved as such by the
appropriate federa]l agency (ies) .

2.26., "gRI(C Investor" means a company that certifies in its
application for designation as a Qualified Company, oY its
application for designation ag qualified of a separate capital base
or of an increage in capital base, that the investment of its
entire capital base will be in one or more small businegs
investment corporations organized under the Federal Small Business
Investment Act of 1958, 15 U.S.C. §§ 661 et _seq., as amended.

2.27. “Servige Industry" means a_ type of buginess that has
ordinary characteristics of retail establishments except that
gservices instead of goods are sold and the principal activity of
which is furnishing service to the consuming public. Service
industries include, by way of example and not by way of limitation,
barbershops, laundrieg and automobile repair shopsg.

2.28. w+ '"State" means the State of West Virginia.

2.29. %+ "Wegt Virginia Business" means any business which
is located in or ig principally based in West Virginia, with more
than fifty percent (50%) of its assets and operations located in
West Virginia, and with more than fifty percent (50%) of its
employees being wWest Virginia residents. For purposes of this
definition, more than fifty percent (50%) of the "operations" of a
business shall mean more than fifty percent (50%) of the gross
revenues of a businesg.

§ 33173132 117-1-3. Procedure to Become a Qualified West Virginia
Capital Company.

2= 3.1. General Precedure Rule. - - In order to be
designated a Qualified West Virginia Capital Company, the Act
requireg that an Applicant be a Certified Company. An Applicant

purpose of making venture or rigsk capital available for Qualified
Investments; provided that, such certification is unnecessary in
the case of Revelopment Corporations, which by guch status are
deemed Certified Companies. For Purposes of implementing the tax
credit program established by the Act and to facilitate the process
of qualification by the Authority, the Authority will combine the
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processes of (1) certifying applicants as Certified Companjes, and
(2) designating Certified Companies as Qualified West Virginia
Capital Companies under the Act, into a one step procedure.

22 3.2. Requirements for Qualified Company. -~ The
following requirements sghall apply as indicated to all Qualified
Companies and/or Applicants:

C o . e
223+ 3.2.a. Certification. -- A Qualified Company
. : = vl .

shall either be Ao West Virginta—business—develeopment
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e%—mak&ﬂg—eap&%a%—ava&%ab%e—éef—qua%&éieé—tﬁvesEmeﬁEev a Certified

West Virginia Capital Companvy.

2=2=2- 3.2.b. Buginess Office. -- A An Applicant or
Qualified Company shall have a reasonably accessible business
office located within the State of West Virginia—whieh. The
office shall have a ligted telephone number and shall be open to
the public during normal business hours.

224+ 3.2.cC. Amount of Capital base. -- A An
Applicant or Qualified Company shall have a capital base of at
least One Million Dollars, but not greater than Four Million
Dollars i j . which capital base must be raised
after July 1, 1986. If the amount of the investment in =a an
Applicant or Qualified Company in any fiscal year exceeds Four
Million Dollars, such amount in excess of Four Million Dollarsg
shall not be eligible for tax credits under the Act for that fiscal
year. A capital base of a Qualified Company which falls below the
minimum requirement of One Million Dollars due to the
uncollectability and write-off of a qualified investment shall not
be in violation of the One Million Dollar minimum requirement set
forth in this Subsecetion Subdivigion and in W. Va. Code & Section
5E-1-7(d).

Z=2-3+ 3.2.d. Maintenance of Capital Base. -- After
designation as a Qualified Company, a & Qualified Company shall
maintain all of its capital base, as defined in this Rule, except
that which has been invested ro—meet—the-purpeses—of theRAet in
Qualified Investments, in bank accounts and financial institutions
which are located in the State of West Virginia, or in such other
interest bearing instruments with a maturity of lese than one (1)
year which are obtained from and managed by a West Virginia
corporation, For purposes of this Rule, the phrase "interest
bearing instruments with a maturity of less than one (1) year which
are obtained from and managed by a West Virginia corporation" shall
include, by way of example and not by way of limitation, direct
investment in interest bearing money management or similar accounts
or certificates of deposit maturing in one (1) year or less
obtained from a West Virginia branch office of a brokerage firm,




2=2=5+ 3.2.e. Limitation on Debt Investment in Capital
Bagse. -- A-maseimum—eof No more than twenty-five (25%) percent of
each separate capital base of a an Applicant or Qualified Company
shall be in the form of full recourse, interest bearing demand
notes. Such notes must be backed by an irrevocable letter of
credit or bond from a reputable source, as determined by the
Authority.

226+ 3.2.f. Stated Purpose,. -- A An Applicant or
Qualified Company’s stated purpose must be to encourage and assist

in the creation, development or expansion of West Virginia
businesses.

227 3.2.9. Escrow Accounts.

1. An Applicant shall establish an escrow account
located in West Virginia—ir-whichaecounts, All funds invested in
the Applicant shall be deposited and held in the escrow account for
the period of time between their receipt by the Applicant and the
designation of the Applicant as a Qualified Company .

2. A Qualified Company, seeking to establish a
separate capital base or increase its capital base, shall establish
ag separate escrow account located in West Virginia —inte—which
aceount for each separate capital base or each increase to capital
base sought. All funds invested in the Qualified Company relative
to_a separate capital bage or ingrease to capital base shall be
deposited and held in the applicable escrow account for the period
of time between their receipt by the Qualified Company and the
designation as qualified of a the respective separate capital base
Or &r» increase to capital base.

3. ©Sueh Escrowed funds shall not be invested by the
Applicant or the Qualified Company until sweh—designation—by the
Authority designates the Applicant a OQualified Company, or
designates as gualified the separate capital base or increage to
capital base sought, as applicable. In the event the Authority
does not designate the Applicant a Qualified Company, or designate
as qualified—= the separate capital base or am increase to capital
base sought, suek the escrowed funds shall be returned to the
investors, if requested by the investors.

2=28+ 3.2.h. Disclosure to Investors. -- An Applicant
or Qualified Company, when soliciting funds for its capital base,
must disclose that no tax credit for the investor’s investment will
be available until the Authority either designates the Applicant a
Qualified Company or designates as qualified a separate capital
base or an increase to capital base, and issues to the Qualified
Company notice of such qualification and a Certificate of tax
credit.

2=2-9+ 3.2.}. Business Registration Certificate. -- A
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An Applicant or Qualified Company must hold a valid West Virginia
business registration certificate pursuant to article twelve,
chapter eleven of the W. Va. Code, or be exempt from such
registration.

Qualified West Virginia Capital Company to the Authority on
application forms provided by the Director. The application form
shall be signed and verified by the Applicant or by a duly
authorized officer, partner, limited liability company member or
mnanager or trustee of the Applicant and contain the following
information:

2=3—%+ 3.3.a. The full legal name of the Applicant;

23~2=- 3.3.b. The mailing and office addresses and
CLelephone numbers of the Applicant’s principal office in this
State; and if different, the mailing and office addresses and
telephone numbers of the Applicant’sg principal place of business;

2=3-23— 3.3.¢. Information that the Applicant’s purpose
is to encourage and assist in the creation, development and or
expansion of West Virginia businesges;

234+ 3.3.4d. A certified copy of the Applicant’s
Certificate of Incorporation, and Articles of Incorporation— or
Corporate Charters; a certified copy of the Applicant’s certificate
of formation of limited or general partnership; a_certified copy of
the Applicant’s Articles of Organization of a limited liability
cQmpany; such documents that evidence the creation of a trust; or
such other evidence that the Applicant is organized and existing
under the laws of the State of West Virginia;

235+ 3.3.e. The titles, names, addresses and telephone
numbers of the Applicant and the Applicant’s directors and
officers; or general, limited and managing partners; or limited
liability company managers; or trustees; which addregses shall
include street and number, city or town, state and zip code;

2-3-6—- 3.3.f, The names, addresses and telephone numbers
of all of the Applicant’s investors, including street and number,
city or town, state and zip code, and income tax return filing
status of each investor, including whether each investor ig a
fiscal or calendar year taxpayer; and each investor’s employer
identification or social security number; and for investors that
are partnershipsg, S Corporations, limited liability companies or
individual joint investors, the foregoing information for all
partners, shareholders, members and individuals;

23— 3.3.q, Information that the Applicant hag
disclosed to all investors that a tax credit is not available for
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such investor’s investment in an Applicant until the Authority has
designated the Applicant a Qualified West Virginia Capital Company
and the investor has received a certificate authorizing the tax
credit approved by the Authority for each fiscal year;

238~ 3.3.h. Information that the Applicant has
disclosed to all investors that the State of West Virginia is not
liable in any manner for any damages which may result from or arise
out of the provisions of the Act, this Rule, or the application
thereof;

2=3-9+ 3.3.i. A statement that the Applicant will use
its capital base, as defined in this Rule, to make qualified
investments in accordance with the schedule gset forth in
W. Va. Code # Section 5E-1-12 and Subsection S-3 6.3 of this Rule;

2-3-36~= 3.3.19. A statement that the Applicant will
comply with all requirements of the Act and this Rule, including
without limitation, investment of its capital base in accordance
with the provisions of the Act and this Rule.

233+ 3.3.k. If the Applicant is a corporation,
information on the aggregate number of sghares which it has
authority to issue, itemized by classes, par value of shares,
shares without par value, and series, 1f any, within a class;

2332~ 3.3.1. Information stating the total capital
base of the Applicant and how the value has been determined;

2—313— 3.3 .m. Information regarding whether the
Applicant has been involuntarily decertified under Subsections &
7.7 through 7.9 of this Rule and whether any of the Applicant’s
directors, officers, general partners, managing partners, limited
liability company members or managers, trustees or investors have
ever served as directors, officersg, general partners, managing
partners, limited liability company members or managers or trustees
of any decertified Qualified Company;

Z+3—%4- 3.3.n. Information that the Applicant has
established an equity escrow account in West Virginia into which
account funds invested by investors have been deposited and will be
held for the period of time between their investment and the
designation of the AaApplicant by the Authority as a Qualified
Company, the location of such account, that the Applicant has
disclosed to the investors that no funds will be invested by the
Applicant until it has been designated as a Qualified Company and
that in the event the Applicant does not so qualify, that the funds
shall be returned to the investors, if requested by the investors;

2=3-*5= 3.3.0. If any of the investors in the Applicant
is a partnership, an S Corporation, a limited liability company or
an individual joint investor, the apportionment plan, the employer

9
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the Director on a first come, first served basis beginning on July
1 of that fiscal vear and continuing thereafter in that fiscal vear
until all tax credits authorized for that fiscal vear by the Act
shall have been exhausted; subiject, however, to the specific
provisiong of Subdivigion 3.6.d of thig Rule. The Director shall
record the time and date of receipt of an application.
Applications submitted by mail or a courier or delivery service
shall be deemed to be received at 12:00 noon on the day of
delivery, regardless of the time of day of actual delivery;
provided that, an application submitted bv mail or a courier or
delivery service shall be received and accepted by the Director
only if the application is delivered after the beginning of the
period in which the application would be accepted if delivered in

RErSOrl.

3.6.b. Simultaneous Receipt. -- In the event that,
upon the opening for businesg of the Offices of the Authorityv on
any day, more than one Applicant ig waiting for the Offices to open
in order to submit an application, then the applications of all
Applicants so wajiting shall be deemed received simultaneously by
the Director.

3.6.¢. Review of Applicationg.

1., General Rule. -- The Director gshall review all
applications in the order of their receipt, subiect to Paragraph
3.6.¢c.2 of this Rule below, to determine if each application is
complete., The Director ghall have gole discretion to determine
whether an application jig complete. The Director’s determination
shall be made within forty-five (45) davs of the application’s
receipt. In the event that the Director determines an application
to _be incomplete, the Director shall notify the Applicant, in
writing, of the reagsons for guch determination and shall return the

incomplete application to the Applicant. The Applicant may
regsubmit the application after correcting the deficiencies stated
in the notice. If an application, though incomplete, is

substantially complete ag determined in the sole discretion of the
Director, the time of receipt of the resubmitted application, for
purposeg of review by the Director, shall be deemed to be the time
of receipt of the initial application if tax credits remain
available at the time of resubmission. If an application isg not
gubstantially complete ag determined in the sole discretion of the
Director, the regubmitted application shall be considered received,
for purposes of review by the Director, when resubmitted.

2. Review of Simultaneously Received Applications.
- - In the event of simultaneously received applications, the
Director shall first review the applications to determine the tax
creditg sought by each application, and the total of the tax
credits sought by all the simultaneougly received applications. If
the total tax creditg sought by all the simultaneously received
applications are less than the total tax credits then available for

11




that fiscal vear, after taking into account applications reviewed
Rreviously and determined to be complete or gsubstantially complete,
the Director shall pProceed to review the simultaneously received
applicationg for completeness and such applications shall be
considered gimultaneously reviewed. If the total tax credits
sought by all the simultaneously received applicationg exceed the

complete or substantially complete, the Director ghall, within
fifteen (15) davs, but not earlier than five (5) dayvs, after the
receipt of such applications, conduct a lottery to determine the
order of review of the simultaneously received applications, ag
follows:

B. To conduct the lottery, the Director shall.
{i)_prepare for each Applicant that submitted a gimultaneougly
received application, on index cards of the same fundamental
character, an index card setting forth the Applicant’s name and the
tax creditgs sought by the Applicant by its application;:; (ii)
deposit in a container one such index card for each Applicant:
(diii) select and draw from the container one index card in a
manner that the Director may not determine the Applicant set forth
thereon: (iv) announce and record the Applicant whose index card
was drawn and the amount of tax credits sought by that Applicant :
and_ (v) repeat steps (iii) and (iv) until all Applicants’ cards are
drawn from the container,

o Each simultaneously received application
shall be then reviewed for completenegss by the Director in the
order in which it was drawn from the container.

D. Priox to, or at anv time during the lottervy
Rrocess, one or more Applicants, by agreement or otherwise, mavy
voluntarily decrease the amount of tax credits sought by its
application, provided the minimum_capitalization requirements of
the Act and this Rule contipue to be satisfied.

3.6.d. Exclugsive SBIC Application Period. -- _During
the Exclusive SBIC Application Period, the Director shall not
receive, accept or review any application that does not include the
Applicant’s certification that the investment of the entire capital
base of the Applicant will be_ in one or more small businessg
investment corporations (SBICs) organized under the provisions of
the Federal Small Business Investment Act of 1958, 15 U.8.C. 88 661
et _sedqg., as amended.

3.6.e. Open Application Period. - - Beginning on

12




December 28 of each fiscal year (or the next businesgs day of the
Authority thereafter if December 28 is not a business day of the
Authority in that fiscal vear), applicationg will be received by
the Director regardless of the Applicant’s certification as to
investment in SRICs.

3.6.f. Premature Application. - - Any application
submitted to the Authority during the Exclusive SBIC Application
Period that does not include the Applicant’s certification set

not received by the Director, regardless of actyal phyvsical receipt
of the application. Rediected applications will not be reviewed bv
the Director either during or after the Exclusive SBIC Application
Period.

2=F+- 3.7, False Information. -- The submittal of any false
or misleading information by an Applicant will be grounds for
rejection of the application and denial of further consideration of
such Applicant for qualification in that and subsequent fiscal

years.

2=8+ 3.8. Complete Application. -- Upon a determination by
the Director that an application is complete, the Director shall
place the complete application on the agenda of the next regularly
scheduled meeting of the Authority. Complete applications shall be
blaced on such agenda in the order of their review by the Director.

29— 3.9. Action of Authority. -- The Authority shall
consider all applications in the order they are placed on the
agenda of any regularly scheduled meeting of the Authority. The
Authority shall certify ag a Certified Company and designate asg a
Qualified Company those Applicants which meet the requirements of
the Act and this Rule.

2=36+ 3,10, Allocation of Tax Credits. -- Upon designating
an_Applicant a Qualified West Virginia Capital Company, the
Authority shall allocate, in the order in which companies are
guatified so designated by the Authority, available tax credits for
the investors in the Qualified Company-+, subject to Subsection 3.12
f thig Rule.

Z=%*+ 3.11. Notification of Querkifieation Action. -- The
Director shall notify the Applicant in writing of the Authority’s
action designating or refusing to designate the Applicant a
Qualified West Virginia Capital Company. awmd The Director shall
issue to the a Qualified Company the Certificate of tax credit
provided for in Subsection 4= 2.5 of this Rule. Sueh aNotice to
a Qualified Company shall get forth the 1level of :
capitalization that qualifies for tax credits under W. Va. Code %
Section SE-1-8. Notice to an Applicant not degsignated a Qualified
Company shall set forth the reasons for such determination.

13
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beenallocated- Notwithstanding the above provigions of this Ru
in _any fiscal vear, upon the allocation to Qualified Companies of
the total tax credits authorized for that figcal vear by the Act,
the Authority shall suspend the qualification bprocess and the
Director shall reiject all subsequently submitted applications.
When, in any fiscal vear, the total tax credits authorized in that
fiscal year by the Act have previougly been allocated to Qualified
Companies, all applications received and_then pending, and all
applications thereafter submitted to the Director in that fiscal
year will not be reviewed by the Director or congidered by _ the
Authority in that or any subsegquent figcal vear. Rather, the
Applicant that submitted such an application must submit a new
application in a subsequent fiscal year in order to be eligible for
Lax credits in that subsequent fiscal vear. Upon determining that
an application will not be reviewed pursuant to this Subgection,
the Director shall wmail written notice of that determination to the
Applicant’s principal office in this State.

2=33— 3.13. Additional Applications. -- 2 Qualified Company
which does not seek additional tax credits under Section 3 4 of
this Rule is not required to file any additional application with
the Authority to retain its status as a Qualified Company, provided
that the Qualified Company remains in compliance with the
requirements of the Act and this Rule.

2=3+4— 3.14. Amendments. -- A Any Applicant or Qualified
Company must notify the Director of any changes in any of the
information filed with the Authority as part of +£8 an application
filed under Sections 2 and or 3 of this Rule or any other
information submitted to the Authority pursuant to this Rule. Such
notification must be in writing and filed by the Qualified Company
with the Company’s next semi-annual report whieh-—it—4s required &o
£ite pursuant to Subsection 4—1 5.1 of this Rule.

§ 117313 117-1-4. Additional Tax Credits.

3%+ 4.1. Separate Capital Base.

4.1.a. General Rule; Amount. -- During each fiscal
year, a Qualified Company may apply to the Authority for
designation as qualified of a separate capital base. Sueh

A separate capital base must be in the amount of at
least One Million Dollars but may not exceed Four Million Dollars.

4.1.b. Application Requirements. -- The Qualified

Company shall file an application on the form provided for in

Seetien—2 Subsection 3.3 of this Rule and shall provide the
e 2

information required for aApplicants in-Subsecetieons 23— 23
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thisRule under that Sub ection, as they—apply it applies to the
Qualified Company’s separate capital base, with all references
therein to Applicants, investors, capital bases and designation as
a Qualified Company being read to apply to Qualified Companies
applying for designation as qualified of a separate capital base,
investorg in the separate capital bagse, the separate capital base
sought and designation ag qualified of the separate capital base,
respectively, and shall also amend its original application to
reflect any changes in the information that it initially filed with
the Authority.

o
=4

4.1.¢c. Application; Receipt: Review; Action; Tax Credit
Allocation., -- The procedures-set—forth in Ceetion-—2 provisionsg
of Subsections 3.4 through 3.14 of this Rule shall apply to the
application procesg, receipt and acceptance of applications, review
of the applicationg by the Director, amd action by the Authority
and_allocation of tax credits, with all references therein to
Applicants and applications being read to_ applvy to Qualified
Companies applying for designation ag qualified of a geparate
capital bage and applicationsg therefor, respectivelvy.

4.1.4. Separate Capital Base: Reguirements. -- Eaebh

S e ey = S o L N B P N e gr, P [a P ER P NNy S Ry e TR VN S R NP, = P I
ut.lrld-.\.! v LA L ot L LALL uyya..n.uu\...l.vx; b L IACTIT (S B e v iy ey i st e - hge = L N gy . LT B mp - )

Designation ags qualified of a separate capital base will create a
separate capital base for the Qualified Company. Each separate
capital base shall be subject to all investment and reporting
requirements of the Act and Sectiong S—and 6 and 7 of this Rule—,
independent of anv other capital bage of the Qualified Company.

EXAMPLE.

Qualified Company, in fiscal year 1591, has a capital
base of Two Million Dollars ($2,000,000.00). In fiscal year
1992, Qualified Company may qualify a new and separate capital
base (other than its original capital base of $2,000,000.00),
pursuant to Subsection 3—%* 4.1 of this Rule, in an amount of
at least One Million Dollars ($1,000,000.00) and not to exceed
Four Million Dellars ($4,000,000.00). Such new and separate
capital base qualified in 1992 shall be governed by the
provisions of the Act as amended in 1991 and this Rule,
including the 35-55-75 investment schedule of W. Va, Code %
Section 5E-1-12(a) and Subsection 53 6.3 of this Rule.

3=2= 4.2. Increases to Capital Base.

e —

4.2.a. Ceneral Rule; Amount. -- During any fiscal year
in which it has not received approval for the maximum tax credit
under Subsection 5.2 of this Rule of Two Million Dollars for that
year, a Qualified Company may apply fe¥ to the Authority for
degignation as gqualified of an increase in its existing capital
base and additional Lax credits thereon in accordance with

15




Subsection 43 5.3 of this Rule; provided, however, the maximum
total amount to which an existing capital base may be increased is
Four Million Dollars ($4,000,.000.00).

4.2.b Application Requirements. -- The Qualified

Company shall file an application on the form provided for in
Seet+on—2 Subsection 3.3 of this Rule and shall provide the
information required for aldpplicants &ﬁ—S&baeeEteﬁe—%aa—G——%—%—¥-

"’ e ] '1 2 O Yl 1.1 Lo B ] ha Lty S 12 1.4 '.') o I = -\v\r\:l"? '|fﬁ
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this—Rulte under that Subsection, as Ehey—app}y it applles to the
increase of the Qualified Company’s capital base, with all
references therein to Applicants, investors, capital bases and
designation as a Qualified Companv being read to apply to Qualified
Companies applying for desidgnation as qualified of an increasge to
capital bage, invegtors in the increase to capital bage, the
increase to capital base sought and designation as gualified of the
increase to capital base, respectively, and shall also amend its
original application to reflect any changes in the information that
it initially filed with the Authority.

4.2.c. Application; Receipt:; Review; Action; Tax Credit
Allocation, -- The precedures—set—ferth in Secetion 2 provisions

of Subsgections 3.4 through 3.14 of this Rule shall apply to the

application process, receipt and acceptance of applicationg, review
of £he applicationg by the Director, action by amd the Authority

and allocation of tax credits, with all references therein to
Applicants and applications being read to apply to Qualified
Companiesg applving for degignation as gualified of an increase to
capital base and applications therefor, regpectively.

4.2.d. Fiscal Year. -- Each opprovalunder3-2of this
Risd TR 3 = eal e ] -y ]
rear—in—whitrekh—applticationfor such—inercase wasmade- Desgignation
as qgqualified of an increase to capital base will increase the
Qualified Companvy’s existing capital base regardless of the vear in
which the initial capital base was gualified, but tax credits
regulting from the increase to capital base shall be allocated from
tax credits authorized for the flscal year in which application for
such increase was made.

4.2.e. Single Total Capital Basgse; Requirements. -- A3+
sueh—inereases—and—the The initial capital base and all increases
to it shall together constitute a single——separate total capital
base. That total capital base shall be gubject to all investment
and reporting reguirementsg of the Act and Sections 6 and 7 of this
Rule, on a prospective basig, ag if the total capital base was
gualified in its entirety at the time of gualification of the
initial capital bage; provided that, where a Qualified Company was
designated as such prior to the 1991 amendments to the Act, and its
increase to capital bagse was designated as gualified subseguent to
such amendments, the pre-amendment reguirements shall apply to the
initial portion of the total capital base and the post-amendment

16




requirements shall apply to the increase.

4.2 .f. Investment Schedule Limitation. -~
Notwithstanding the above provisions, no increase to capital base
ghall be designated ag gualified if, at the time of designation,
the Qualified Company would be in violation of Subdivision 6.3.c of
this Rule with regard to the total capital base.

EXAMPLE 1.

Qualified Company was qualified on February 1, 1989 with
a capital base of $1,000,000.00. Qualified Company wishes to
increase its capital base pursuant to Subsections 3-2—and 43
4.2 and 5.3 of this Rule. amd—sguek An increase of $500,000.00
is approved by the Authorlty on October 1, 1991. With sueh
the increase, Qualified Company has a single capital base of
$1,500,000.00. However, the original $1,000,000.00 is subject
to the 20-40-60 investment schedule under the Act prior to its
1991 amendment, while the $500,000.00 increase is subject to
the 35-55-75 investment schedule of W. Va. Code & Section 5E-
1-12(a) and Subsection 52 6.3 of this Rule. The $500,000.00
increase occurs in Year 23 of the original 20-40-60 investment
schedule. Therefore, as illustrated below, by the end of Year
23, Qualified Company must have invested in a qualified manner
a total of 567506600 $975,000.00 (46% 60% of the original
$1.0 million plus 55% 75% of the $500,000.00 increase). By

Ehe—eﬁé—e£—¥eaf%}—ﬁb%e%a%—eé—$945—9eGTGG—+69f—e£—Ehe—ef&g&ﬁa%
%WH{—H&M ! : % 7 g : :
Tified . o ed

Year 1
2/1/89 - 2/1/90

Cumulative Required
Investment $200,000.00
(20% of $1.0 million)

Total $200,000.00

Year 2
2/1/90 - 2/1/91

Cumulative Regquired
Investment $400,000.00
(40% of $1.0 million)

Total $6F56-0-6--66
17



$400,000.00

Year 3
2/1/91 - 2/1/92

Cumulative Required
Investment $600,000,00
(60% of $1.0 million)

+

$357,000.00
(75% of $500,000.00)

Total $975,000.00
EXAMPLE 2.

Qualified Company was qualified on February 1, 1987 with
a capital base of $1,000,000.00. 1In 1991, Qualified Company
wishes to increase its original capital base by $500,000.00.
However, the original $1,000,000.00 was subject to the 20-40-
60 investment schedule under the Act prior to its 1991
amendment, while the $500,000.00 increase, if approved, would
be subject to the 35-55-75 investment schedule of W. Va. Code
¥ Section 5E-1-12(a) and Subsection 53 6.3 of this Rule.
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Qualified Company had invested $975,000.00 (60% of the
original $1.0 million plus 75% of the $500,000.00 increase) by
February 1, 1990, the $500,000.00 increase in 1991 would not
be approved as an increase to the original capital base.
Furthermore, given that each separate capital base must be in
the amount of at least $1,000,000.00, Qualified Company would
need to raise an additional $500,000.00 to be able to form a
separate capital base pursuant to Subsection 3-i 4.1 of this
Rule,

§ ITF—3+—4- 117-1-5. Tax Credits.

43+ 5.1. Semi-Annual Reports. -- Each Qualified Company
shall report to the Tax Commissioner and the Authority on a gsemi-
annual basis, and shall file separate reports for each separate
capital base that is designated as qualified by the Authority.
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L : ; In each fiscal
year until the Qualified Company is decertified by the Authority,
a_report covering the first and second guarters of the Companv'’s
figscal year, and a report covering the third and fourth gquarters of
the Company’s fiscal year, shall be submitted to the Authoritv no
later than thirty (30) days following the end of the respective
two-gquarter period. However, the initial report need not be
submitted until thirty (30) days following the end of the first
Lwo-quarter period ending more than six (6) months after the
Company’s designation as a Qualified Company or the designation as
qualified of the separate capital base. The initial report shall
contain the following information:
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4—+3+ 5.1.a. The name of each investor in the Qualified
Company who has received, or is to receive, a tax credit as the
result of investment in the gubiect capital base;

432+ 5.1.b, The amount of each investor’s investment
in the subject capital base and the date on which the investment
was made;

433+ 5.1.C. The amount of tax credit allowed to the
investor as the result of investment in the subject capital bage:

4~+4— 5.1.d. All Qualified Investments the Qualified
Company has made; and

4315+ 3.1.e. Suweh Any additional information as—may—be
requested by the Authority.

4—*=6~ Each subsequent report shall contain only changes or
additions in information from the initial report.

42— 5.2. Maximum Authorized Credits. -- The total amount
of tax credits authorized for a single Qualified Company may not
exceed Two Million Dollars during any single State fiscal year,

43— 5.3. Additional Tax Credits. -- If a Qualified Company
has not received approval for the maximum tax credit of Two Million
Dollars within any State figcal year, sueh the Qualified Company
may apply, pursuant to Subsection 3-2 4.2 of this Rule, as many as
three times during suweh any State fiscal year for additional
credits of at least $50,000.00 each by seeking degignation as
gualified of increases to its capital base.

44+ 5.4. Total Credits; Allocation. -- The total credits

authorized by the Authority for all Qualified Companies may not
exceed a total of Ten Million Dollars each fiscal years—provided
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year. The Authorlty shall allocate these credits to Quallfled
Companies in the order £hat in which the companies are designated
ags Qualified West Virginia Capital Companies or their separate

capital basgses or increases to capital base are designated as
gualified, as the case may be.

45+ 5.5. Certificate of Tax Credit. -- The Authority shall
igsue to the Qualified Company & the Authority’s Certificate
approv1ng the amount of tax credlts allocated to the Quallfled

whieh—eereifiagte, The Authorltv g Certlflcate shall llSt the

investors entitled to a tax credit and the amount of credit
allotted to each such investor. The Qualified Company shall issue
to each investor entitled to a tax credit, & the Qualified
Company’s Certificate on a form prepared by the Authority, signed
and verified by the Qualified company or by a duly authorized
officer, partner, limited liability company member or manager, or
trustee of the Qualified Company+—whieh. The Qualified Company’s
Certificate shall set forth the amount of the investor’s credit.
The investor shall submit a true copy of the Qualified Company's
Certificate with the investor’s tax return requesting a tax credit.
If the investor entitled to a tax credit is a partnership, an S
corporation, a limited liability company or an individual joint
investor, the tax credit shall be apportioned among the partners,
the shareholders of the corporation, the members or the individual
investors pursuant to the provisions of Subseetion—4+76
Subdivigion 5.7.f of this Rule.

46+ 5.6. Investors Entitled to Tax Credit; Amount. -- Any
investor, including an individual, partnership, limited liability
company or corporation, who makes an investment in a—Cereified
Company an Applicant that becemes is designated a Qualified Company
pursuant to this Rule or who makes an investment in a Qualified
Company’s separate capital base or increase to capital base that is
designated as gualified, is entitled to a tax credit, as allocated
under Subsection 2+36 3.10 of this Rule, equal to fifty percent
(50%) of the invegtment, except as otherwise provided by the Act or
thig Rule. The partners of a partnership, the shareholders of an
S corporation, the membergs of a limited liability company and
individual joint investors shall be entitled to the credits
allocated and authorized by the Authority for investments by the
partnership, the S corporation, the limited liability company or
the joint investors in accordance with the apportionment plan
provided for in Subseetien 476 Subdivisgion 5.7.f of this Rule.

4Fe 5.7. Application of Tax Credits.
4—F3++ 5.7.a. General Rule. -- The amount of tax
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credit allowed for the taxable year 1is the portion of the tax
credit authorized under W. vVa. Code & Section 5E-1-8(c¢) and
Subsection <46 5.6 of this Rule that does not exceed the tax
liability limitation as hereinafter provided.

4—F2+ 5.7.b. Tax Credit Available. -- The credit
available for the taxable year is the sum of:

&= 1. Unused tax credit carried forward from prior
taxable years (carryforwards); and

b+ 2. Amount of tax credit determined under

W. Va. Code & Section 5E-1-8(c¢) for the taxable year and described
in Subsection 4+ 5.6 of this Rule kerein (tax credits earned) .

473+ 5.7.¢c. Tax Liability Information. -- g T a x
Credit available for a taxable year beginning after June 30, 1986,
must be applied against the same taxes ' as set

forth in W. Va. Code % Section 11-13C-5(c) through (i), _and in that
order.

provided for under Subsection 4% 5.8 of this Rule.
4—F~5+ 5.7.e. Order of Application. -- If the tax
credit available for a taxable year is not allowed in full because
of the tax liability limitation, carryforwards are applied against
the tax liability 1limitation first, To the extent the tax
liability limitation exceeds carryforwards, tax credit earned for
the taxable year is then applied.

4—F=6+ 5.7.f. Apportionment.

&+ 1. The tax credits authorized by the Authority
for investments by a partnership, an S corporation, a limited
liability company or individual joint investors shall be divided
pursuant to election of partners, shareholders, members or
individuals as hereinafter provided.

b— 2. The tax credit earred authorized shall be
apportioned among partners, S8 corporation shareholders, limited
liability company members or individual joint investors in any
manner they may select, provided that each such partner,
shareholder, member or individual consents in writing to an
apportionment plan. The written consent -

or—radividual to an apportionment plan with—respeetto-tayx—ecredits

F= B ST i I P, PR e = Lt mU.St be Signed

carned-—sholl-bemade by means of o written-gtateme
by £he each partner, shareholder, member or individual, or a—pergon
their duly authorized adgents te—aet—on—behalf of tha consenting
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sEatement written consent shall set forth the name, address,
employer identification number or social gecurity number and
taxable year for which the credit will be claimed for each partner,
shareholder, member or individual and the amount of tax credit
apportioned to each pertrer—shareholder or —individual of them
under the plan. The consent of more than one partner, shareholder,
member or individual may be incorporated in a sgingle statement.
The statement shall be filed with the application required pursuant
to Subsection 2+3 3.3 of this Rule and shall be irrevocable and not
subject to change after sueh filing unless the tax credit
authorized by the Authority is less than the tax credit applied
for, in which case the Authority may request the apportionment plan
to be amended. Each partner, shareholder, member and individual
consenting to an apportionment plan shall keep as part of his
records a copy of the statement containing all of the required
consents.
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€+ 3. An apportionment plan adopted and consented
to by all partners, S corporation shareholders, limited liability
company members or joint individual investors shall be valid only
for the tax credits authorized by the Authority pursuant to the
application with respect to which the plan is filed. A separate
consent to an apportionment plan must be filed with respect to each
application filed pursuant to Subsection 2-3 3.3 of this Rule.

47—+ 5.7.d. Limitation. Tax credits authorized by the
Authority may not be used against any liability the taxpayer may
have for interest, penalties, or additions to tax.

4-8— 5.8. Carryforward of Unused Tax Credit.

48-3+ 5.8.a. *Fn—gereral General Rule. -~ Unused tax
credit may be carried forward to succeeding taxable years but not
beyond fifteen (15) years. Carryforwards of unused tax credit are
taken into account in determining the amount of tax credit
available and the tax credit allowed for the taxable years to which
they may be carried.

482~ 5.8.b. Unused Credit. -- If carryforwards and
tax credit earned exceed the tax liability limitation, the excess
attributable to tax credit earned isg an unused tax credit. The
taxable year in which an unused tax credit arises is referred to as
the "unused credit year".

483 5.8.c. Limitation on Carryforwards. -- Tax
credit carryforwards to a taxable year may not exceed the
applicable tax liability limitation for that year, Tax credit

carryforwards from an unused tax credit year are applied before tax
credit carryforwards from a later unused tax credit year.

484 5.8.4d. Joint Return by Husband and Wife. --
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a joint return for one or more of the taxable years involved in the
computation of the tax credit earned.

the computation of the tax credit €arned, the separate tax credits
apportioned in accordance with i —6 Subdivision 5.7.f
of this Rule shall together be deemed g joint tax credit
carryforward to such taxable year.

b 2. Continuous Use of Joint Return, -~ If a
husband and wife making a joint return for a taxable year made a
joint return for each of the taxable years involved in the
computation of the tax Credit earned or the tax credit carryforward
to such taxable years, the joint tax credit or tax credit
carryforward to such taxable year ig computed in the same manner as
the tax credit carryforward of an individual as provided in
Subseetions 4.9 3 threugh-4-6-3 Subdivisions 5.8.4 through 5.8 .¢ of
this Rule.

€ 3. From Joint to Separate Return. -- If a
husband and wife making separate returns for a taxable year made a
joint return for any, or all, of the taxable years involved in the
computation of the tax credit earned or tax credit carryforward to
such taxable year, the separate tax credit carryforward of each
Spouse to the taxable year is computed in accordance with
Subsectien—4-g-1 threugh 493 Subdivigsions 5.8.4a through 5.8.c of

this Rule but with the following modification: The tax credit of

& 4 Recurrent Use of Joint Return. -~ If a
husband and wife making a joint return for any taxable year made a
joint return for one or more, but not all, of the taxable yvears
involved in the computation of a tax credit carryforward to such
taxable years, such tax credit carryforward to the taxable year ig
computed in the manner set forth in Subsection 4.8 4 o Paragraph
2.8.d.3. of this Rule. Such tax credit carryforward is considered

a joint tax credit carryforward to such taxable vyear.

£+ 6. Divorce and Remarriage. -- 71t is the intent
of this Rule to allow the carryforward of joint tax credits to
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joint returns and of separate tax credits to joint returns so long
as the two individuals remain married in both the taxable year in
which the tax credit is earned and the taxable year to which the
tax credit is to be carried. Divorce and remarriage in joint
return cases present special problems. A joint tax credit of one
couple cannot be carried to another taxable year and applied to the
tax liability of a different couple. In applying the rules for
joint returns of husband and wife and separate returns of husband
and wife and in cases involving divorce and remarriage, the
principles established under the Internal Revenue Code and Treasury
Regulations, and interpretations thereof, for net operating loss
carryovers and investment tax credit carryforwards may be used as
a guide,

485+ 5.8.e, Tax Credits Not Assignable. -- No

portion of the tax credit earned by any investor shall be subject

in any manner to alienation, sale, transfer or assignment, except

that tax credits authorized by the Authority for investments by a

partnership, an S corporation, a limited liability company or

individual joint investors may be apportioned pursuant to
' Subdivision 5.7 .f of this Rule.

49— 5.9. Investment to Date. -- The tax credit provided
for in W. Va. Code Section 5E-1-8 is available only to those
investors whose investment in a Qualified West Virginia Capital
Company occurs on or after the first day of July 1986.

4—+6— 5.10. Recapture. -- If the amount invested by the
investor is not used by the Qualified Company for qualified
investments as required by the Act and Seetion<d—of this Rule, the
investor shall not be subject to a recapture provigion for any
credit claimed by him to date. However, the Qualified Company
shall be subject to the penalty imposed under W. Va. Code Section
S5E-1-12 and Subsection 66 7.6 of this Rule.

§ TF—3—5- 117-1-6, Investment Requirements, Reporting, Record
Keeping, Restrietiens Prohibitions and Sale or Liquidation.

£—3—- 6.1. Investments. -- 2 Qualified Company shall invest
each geparate capital base in Qualified Investments in accordance
with the schedule set forth in Subsection 53 6.3 of this Rule.
The portion of each separate capital base of a Qualified Company
not se required to be invested in Qualified Investments under
Subsection 6.3 shall be maintained or invested by the Qualified
Company in one or more of the following: (1) in Qualified
Investments; (ii) in bank accounts and financial institutions which
are located in the State of West Virginia; and (iii) such other
interest bearing instruments with a maturity of less than one (1)
year which are obtained from and managed by a West Virginia
corporation, as defined in Subgseetien—2-2-3 Subdivision 3.2.c of
this Rule. After am a Qualified Iinvestment is made, the Qualified
Company must obtain and submit to the Authority with the next semi-
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annual report of said Company, required to be filed pursuant to
Subsection 4+% 5.1 of this Rule, affidavits prepared by any
authorized officer, e¥ partner, limited liagbility company member or
manager, or trustee of the business invested in, which affidavits
set forth the following:

£33+ 6.1.a. That it is a business located in or
principally based in West Virginia;

5wi=2= 6.1.b. That more than fifty percent (50%) of its
assets and operations, as defined in Subsection I—6—i-3 2.29 of
this Rule, are located in West Virginia;

533+ 6.1.¢c. That more than fifty percent (50%) of its
employees are West Virginia residents—; and

Swt4— 6.1.d. A brief description of the activities the
business is engaged in.

=2+ 6.2, Affidavit from Qualified Company. -- The A
Qualified Company shall submit to the Authority, contemporaneous
with the filings required under Subsection 5% 6.1 of this Rule
herein, affidavits prepared by an authorized officer, partner,
limited liability company member or manager, or trustee of the
Qualified Company which demonstrate:

=2=3%+ 6.2.a. That the business invested in is not a
business engaged in an activity prohibited by Subsection 55 6.5 of
this Rule;

522+ 6.2.b. That the business invested in is a West
Virginia Business as defined in Subsection 63 2.29 of this

Rule; and
S2=2- 6.2.C. Eé—a—Qaa%éééeé—%ﬂves%meﬁET—EIhat the West

Virginia Buginess invested in is engaged in activities that meet
the requirements of a Qualified Investment, as specified in
Subsection +—6-1+t 2.22 of this Rule.

53+ 6.3. Schedule of Qualified Investments. -- A Qualified
L ' Company must invest each separate capital
base in Qualified Investments according to the following schedule:

533+ 6.3.a. At least thirty-five percent (35%) of its
capital base within one (1) year of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company
by the Authority or, relative to a separate capital basgse degignated
as qualified pursuant to Subsection 4.1 of this Rule, within one
{1) vear of the date on which eaeh that separate capital base was
designated as qualified by the Authority;

=32+ 6.3.b. At least fifty-five percent (55%) of its
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capital base within two (2) years of the date on which the
Qualified Company was designated as a Qualified West Virginia
Capital Company by the Authority or, relative to a separate capital
bage degignated as gualified pursuant to Subsection 4.1 of this
Rule, within two (2) years of the date on which eaek that separate
capital base was designated as qualified by the Authority; and

B33+ 6.3.c. At least seventy-five percent (75%) of its
capital base within three (3) years of the date on which the
Qualified Company was designated as a Qualified West Virginia
Capital Company by the Authority or, relative to a geparate capital
base designated as qualified pursuant to Subsection 4.1 of this
Rule, within three (3) vyears of the date on which esek that
separate capital base was designated as qualified by the Authority.

£E—4-- 6.4. Limitation of Qualified Investment. -- No more
than thirty percent (30%) of the total equity raised by a Qualified
Company may be invested in any one West Virginia Busginess. For
purposes of this Subsection, equity shall mean the total of all the
capital bases designated as qualified by the Authority. The
investment by a Qualified Company of an entire separate capital
base, or any part thereof, in a SBIC does not violate Section SE-1-
13(a) of the Act or thig Subsgection, provided investments by the

SBIC fully satisfy the requirements of the Act and this Rule ag if
the Qualified Company, itself, had made such investments.

%=+ 6.5 Investment Restrietiens in Certain Businessesg

3 *

Prohibited.

55+3++ 6.5.a. A Qualified Company shall not invest any
of its capital base in any of the following businesses:

& 1. Banks;

b+ 2. Savings & Loan Associations;

€+~ 3. Credit Companies;

d+- 4. Financial or Investment Advisors;

er 5. Brokerage or Financial Firms;

£+~ 6. Other Capital Companies; provided, however,

a SBIC in which all or part of a Qualified Companv’s capital base
ig invested shall not be deemed a "Capital Companv'" for purposes of

this Paragraph:

g- 7. Charitable and religious institutions;

h— 8. Businegses engaged in €conventional oil and
gas exploration;
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i+ 9. Insurance Companies;

3~ 10. Businesses engaged in Residential Housing or
Development; and

k= 11, Any other business which the Authority

determines to be against the public interest, the purposes of the
Act or in violation of any law.

552+ 6.5.b. For the purpoges of Paragraph 6.5.a.10 of
thigs Rule, "Rresidential housing or development" shall not include—+
arnd "tourisms." Tourism", as referred to in Subsection 36—+t
2.22 of this Rule, shall include, by way of eéxample and not by way
of limitation, housing which is to be sold as second residences or

resort, A Qualified Company desiring to make & "tourigm"
investment pursuant to this Subdivigsion or Subsection 2.22 shall
obtain certification from the Authority that such investment ig
eligible for qualification as a '"tourism" investment prior to
making such invegtment.

56+ 6.6, Alter Ego Investments Prohibited. -- g
i - W. Va, Code Section 5E-1-13 (b)+4%> prohibits
a Qualified Company from makeing—investments—of investing any
portion of its capital base, or making other investments, in a
business whieh—is ‘eubstantially—related te that is the “"alter
ego" of the Qualified Company.

56-3— 6.6.a. Relative. -- For purposeg of Subsection
€.6 of this Rule, the term "Relative" means a blood relative, a
spouse, a gpouse of a Blood Relative, or a person who ig a Relative
of a spouse, including persons so related by a step or adoptive
relationship, or a member of a common household.
Subgeetion—b 6 of this Rudes The term "Rlood Relative" exr lUxelatad
by—Phleoed!l ghall include ' - i - ,
grandparents- lineal descendants, ancegtors, brethers and sisters,
nephews and niecesg, uncles+ and aunts, and First cousins.

6.6.b. Substantially Related. -= A buginess ig an
alter ego of a Qualified Company if ownership of the business and
ownership of the Qualified Company are "substantially related".
Ownership of a business and ownership of a Qualified Company are
"Sgubstantially related" if one or more of the
following conditions are present at the time the investment is made
or while the investment is outstanding:
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1. Any invegtor in the Qualified Companv is, or is
a Relative (ag defined in Subdivision 6.6.a of this Rule) of, an
investor in or owner of the business. An investor in any parent
businegs shall be deemed an investor in all subsidiaries thereof
for the purposeg of thig Paragraph.

EXAMPLE

A Qualified Company is formed with A, B and ¢ as
investors. Qualified Company makes an investment in a West
Virginia Business. For the purposes of Subseetion—S56-i-a
Paragraph 6.6.b.1 of this Rule, the West Virginia Business
would not be ‘substantiedly relatedi-to an "alter eqo" of the
Qualified Company as long as: (i) neither A, B nor C is an
investor or owner of the West Virginia Business, and; (ii) no

7 blood relative, spouse, gpouse of
a blood relative, relative of a spouse, or member of the
household of either A, B or C is an investor or owner of the
West Virginia Business.

b= 2. There is an agreement, written or oral,

between the Qualified Company and the Wee%—¥&fg&ﬁia—3bu51ness that
the investment by the Qualified Company in the Wegt—Vivrginia
Bbusiness is conditioned upon the West—Virginia—Bbusiness 1)
entering into any contract, agreement or other arrangement with an
investor in the Qualified Company or a Relative (as defined in
Subdivigion 6.6.a of this Rule) of such an investor, or with any
business owned or controlled by an investor in the Qualified
Company Qr a Relative of such an investor, or (2) applving the
invested funds to a purpose that will, clearly and naturally,
substantially benefit an investor in the Qualified Company, a
Relative of guch an investor, or any business owned or controlled
by an investor in the Qualified Company or a Relative of such an
investor;

EXAMPLE 1

A Qualified Company is formed with A, B and C as
investors. Qualified Company’s investment in XYZ, a West
Virginia Business, is conditioned upon XYZ enterlng into a
contract with Company Q, a business owned or controlled by
investor B, Qualified Company would be prohibited from
investing in XYZ on these conditions.

EXAMPLE 2

Qualified Company is formed with A, B and C ag investors.
Qualified Company’s investment in XYZ, a West Virginia
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Business, is conditioned upon XVZ using the investment to
install certain equipment that will necegsitate the ugse of
supplies sold exclusively by Company Q, a _business owned or
controlled by Investor B, Qualified Company would be
prohibited from investing in XYZ on these conditions.

& 4. The investment by the Qualified Company
results in there being either (i) no equity ownership in the West
Virginia—Bbusiness other than the Qualified Company or (ii) the
non-Qualified Company ownership in the R business
lacks economic substance.

EXAMPLE 1

Qualified Company owns ninety percent (90%) of XYZ, a

West Virginia Busginess. The remaining ten bercent (10%)
ownership in XYZ is owned by an individual, M, who received
his shares at no cost to him, and an individual, N, to whom
Qualified Company loaned the money needed to purchase N’'sg
shares. The loan to N is Ol a non-recourse basis, meaning
that N has no personal liability to repay the loan. The non-
Qualified Company ownership by M and N in XYZ "lacks economic
substance" apnd, pursuant to i —6 Paragraph
6.6.b.4 of this Rule, ownership of XYZ and Qualified Company
are '"substantially related." Therefore, XYZ would be
' an "alter eqgo" of Qualified Company

and Qualified Company’s investment in XYZ would be prohibited.

EXAMPLE 2

Qualified Company owns eighty-five percent (85%) of the
stock of XYZ, a West Virginia Business which manufactures
widgets. Qualified Company paid $85,000.00 for such its
stock. The remaining fifteen percent (15%) of the stock is
owned by an individual, K, who received his share by
contributing to XYZ machinery used to manufacture widgets,
which machinery has been appraised at $15,000.00. The non-
Qualified Company ownership by K does not M"lack economic
substance" and, pursuant to ' 6 Paragraph
6.6.b.4 of this Rule, and XYZ would not be }
redtatedl o an "alter eqo" of Qualified Company.

EXAMPLE 3

Qualified Company owns ninety shares (equalling ninety
percent (90%)) of the gstock of XYZ, a West Virginia Business.
Qualified Company paid $90,000.00 or $1,000.00 per share for
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gueh its stock. The remaining ten shares (or ten percent
(10%)) of the stock of XYZ are owned by an individual, D, who
bought such stock for $10.00 or $1.00 per share. Furthermore,
Qualified Company and D have an agreement by which Qualified
Company has the right to buy D’'s shares in XYZ at any time for
$1.00 per share. The non-Qualified Company ownership by D
"lacks economic substance" purswant—:te under Subseetion
5—6+t—4d Paragraph 6.6.b.4 of this Rule for two reasons: (i)
D’s investment of $10.00 in XYZ is so minimal that D’'s
investment is risk-free, and (ii) D’'s agreement with Qualified
Company may result in D not receiving the benefits of
ownership in XYZ.

E—62+ 6.6.c. Control of Board of Directors. -- W—3a_—

business is an alter ego of a Qualified ComDanV if the board of
directors of the business is controlled by the Qualified Company,
unless control consists of no more than a simple majority of the
board. In order to determine control, directors of the buginess
that exercise copntrol on behalf of =xepresemting the Qualified
Company will include directors of the West—H-rginia Bbusiness that
are (i) employees, officers, directors, limited liability company
managers or other management personnel of the Qualified Company;
(ii) persons who are investors in the Quallfled Company; or (iii)
persons who are

Relativeg (as
defined 1n Subd1v151on 6.6.a2 of thig Rule) of an investor in, the
or an employee, officer, director, limited

oualified—Company
liability company manager or other management official of, the
Qualified Company. Non-Qualified Company directors shall include

1nd1v1duals who do not meet the precedlng conditions. and-whe—atce

If the Weee—¥ergeﬁea—9bu81ness is not a corporatlon then the same
rules concerning control sghall apply to the managing body for the

Weee—vergeﬁta—gbu51ness

5+ 6.7. Management Interlock Prohibited.

53+ 6.7.a. General Rule. -- Except when required in
order to remedy problems arising from a lack of profitability in
the Weee—%&rgiﬁﬁ}—abu51ness or from dishonesty of the persons

managing the West—¥irginia -Bbusiness or from the death or

unant1c1pated departure of a person occupying a key management
position in the Weet—¥erg&&ea—8bu81ness, a Qualified Company is
prohibited from managing the-West Virginia—B any business in which

the Qualified Company has invegted. Therefore, unless otherwise
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provided, no investor, director, officer or employee of the
Qualified Company can occupy a management position in the West

Virginta—B such a business. A "management position® shall-meanany
' g e
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- shall include any position or office, other
than membership on the board of directors, however described by
title or office, where the individual has regponsibility for and
authority over all or any portion of the day-to-day operations of
the West—VirgimiaBbusiness. In the case of a general partnership
or & limited liability company, a general partner or member shall
not be deemed to occupy a management position in the S E A
Bbusiness merely because such general partner or member regularly
exercises his voting rights as long as such general partner or
member is not responsgible for and does not have authority over all

or any portion of the day-to-day operations of the West—irginia
Bhusiness.

EXAMPLE

Qualified Company is one of five general partners in a
general partnership which is a West Virginia Business. By
written agreement within the partnership or by written
contract, a general partner other than Qualified Company is
designated the "Managing Partner" and is given authority over
the day-to-day operations of the partnership. Given the
above, Qualified Company does not occupy a management position
in the West Virginia Business even though Qualified Company
would exercise its right to vote on the person who would
occupy the position of Managing Partner.

S+F=2= 6.7.b. Lack of Profitability Exception., -- 1In
order to establish that occupation of management positions is
required in order to cure a lack of profitability in the West
Virginta—Bbusiness, the Qualified Company must be able to
demonstrate that the expenses of the West—Vi¥rginia Bbusiness have
exceeded the revenues of the business for two consecutive fiscal
quarters. If the Qualified Company takes control of management of
the West—Virginia—Bbusiness, such control shall be relinquished
within a reasonable time after the revenues of the Wegt—Vireinia
Bbusiness have exceeded the expenses of the business for two
consecutive fiscal quarters. In no event shall the Qualified
Company have control of management of the West—Vixgimia Bbusiness
for a period exceeding twenty-four (24) months, even if
profitability is not restored at the end of such twenty-four (24)
month period.

EF3~ 6.7.¢, Cure of Dishonesty Exception. -- In
order to establish the—existenee—ef the that occupation of
manadgement positions is reguired in order to cure dishonesty within
management, the Qualified Company must be able to demonstrate that
there is substantial reason to believe that existing memberg of
management have violated state or federal eximinal law in
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connection with the performance of their duties for the West

i 313 business, _that the Suspected violations poge a
gignificant risk of detriment to the business, and that an
independent investigation of the suspected wrongdoing was
undertaken, the results of which indicate the occurrence of a
violation of law. Breach of fiduciary duty and negligence without
more do not constitute "dishonesty." Where dishonesty in
management igs esgtablished, an investor, director, officer or
employee of the Qualified Company may Serve as an _ interim
replacement of existing management for a maximum period of gix (6)
months.

=74 6.7.4. Death or Departure Exception. -- In
gituations involving the death or unanticipated departure of a
person occupying a key management position in the Hegring
Bbusiness, an investor, director, officer or employee of the
Qualified Company may serve as an interim replacement of such
person for a maximum period of six (6) monthg.

58+ 6.8. Conflict of Interest. -- No officer, member, or
employee of the Authority shall be financially interested, directly

or indirectly, in any capirtal—eeowmpany Qualified Company .

559+ 6.9. Limitation on Financial Institutions.

5=9+3%+- 6.9.a. No more than forty-nine percent (49%) of
the total capital bage of any Qualified Company may be owned by
banks, savings and loan associationsg, savings banks, or other
financial institutions, or any affiliate thereof, as investors.
For the purposes of &his Subsection 6.9 of thig Rule, '"total
capital base" shall mean the sum—efall separate total of all the

[t w R I P T P RN N T I Il g ]
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designated as qualified by the Authority.

592+ 6.9.b. The following shall be an "affiliate" of
a bank, savings and loan association, savings bank, or other
financial institution for purposeg of ' } =5 Subsection
6.9 of £he thig Rule and W. Va. Code Section 5E-1-20:

& 1. A  holding company of such financial
institution;

b- 2. A wholly owned subsidiary of such financial

institution;

€+ 3. A corporation, partnership or other entity of
which such financial institution has majority ownership;

&+ 4. A member of the same controlled group ( as

defined for federal income tax purposes) as the bank, savings and
loan association, savings bank, or other financial institution.
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5593+ 6.9.¢. No officer, employee, or director of an¥

sweh a financial institution, or any affiliate thereof, may serve
on the b ard of any Quallfled Company %efmeé—&ﬂdefuehe—Aee
ESE q-
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iﬂﬂ%&%ﬂ%&eﬁﬁ— If the Qualified Company is not a corporatlon, then
the restriction shall also apply to the managlng body of the
Qualified Company

536+ 6.10. Sale or Liquidation of Qualified Investments.

ErFo=-1- 6.10.a. Maintenance of Investment, -- A
g Qualified Company shall maintain its
gQualified #Investments for a period of at least five (5) years,
except that a guedified West—Virginie—Qualified Company receiving
repayment or return of a gQualified +Investment (exclusive of
interest, dividends or other earnings on suehk the investment) shall
reinvest the company’s repaid or returned cost basis in the
investment in a gQualified 4Investment which remains outstanding
for a period of time at least equal to the remainder of the initial
five-year term, suweh with reinvestment to be made within twenty-
four (24) months from the date of repayment or return, unless a
waiver 1is obtained from the Authority prior to the end of said
twenty-four (24) month period; Prewided—That provided that, such
returned amounts may be accumulated for six (6) months before the
aforesaid twenty-four (24) month period commences.

& 1. Debt Investment. -- For purposes of
Subsection—5-30--+ Subdivigsion 6.10.a of this Rule and W. Va. Code
Section 5E-1-12(b), a debt investment, as defined at Subsection
=633 2.10 of this Rule, shall be considered to be "maintained"
for the required five-year period (i) to the extent of the amount
written off, when +H4)—suweh the debt investment becomes
uncollectible and is written-off by the Qualified Company; (ii) to
the extent of amounts repaid, when the unpaid balance is
subsequently written-off and installment payments received by the
Qualified Company each vear did not exceed thirty percent (30%) of
the original principal balance or, if such payments did exceed such
thirty (30%) limit, they were determined by a normal amortization
gchedule based upon at leagt a five (5) year term; or 434> (iii) to
the extent of the entire investment, when such debt investment is
not repaid in full for at least five (5) years and installment
payments received by the Qualified Company each year during the
required five-year period do not exceed thirty percent (30%) of the
original principal balance, except that installment payments
received by the Qualified Company each year during the required
five-year period may exceed thirty percent (30%) of the original
principal balance if such installment payments are determined by a
normal amortlzatlon schedule If a Quallfled Company haawﬁee




beeauge—it—has receiveds installment payments during any one vear
of the required five-year period, not determined by a normal
amortization schedule, which exceed thirty percent (30%) of the
original principal balance of the debt investment, i

i : red,- or if a Qualified Company
receives repayment in full of a debt investment prior to the end of
the five (5) vear period, the Qualified Company shall reinvest all
repaid principal pursuant to ' 6~ 3
Subdivigion 6.10.a of this Rule and W. Va. Code Section 5E-1-12(b)
but the amount of any white—the remaining unpaid principal balance
will remain a Qualified Investment and need not be reinvested if
thereafter maintained ' £ 3
continves—teo—pbe—invested in compliance with this Rule and the Act.
For purposes of this Subseetion Subdivigion 6.10.a of this Rule,
"normal amortization" represents the regular and equal payment
necessary to be made at the end of each period that will repay both
the interest on the loan and the original loan amount.

EXAMPLE 1

A. Qualified Company makes a $100,000.00 qualified debt
investment with a stated maturity date of five (5) years in
XYZ, a West Virginia Business. XYZ makes payments to
Qualified Company so that the following amounts of the
principal balance are repaid in the first two (2) years:

Year 1: $10,000.00 principal repaid
Year 2: $31,000.00 principal repaid

B. The repayment of $31,000.00 of principal in Year
violates the thirty percent (30%) limitation in Subseetion
5—3+o-—F—e—as—Jtong—as—sueh Paragraph 6.10.a.1 of thig Rule if
the payment would exceed payments under a normal amortization
schedule.

C. Given that the Year 2 payments exceed payments under
a normal amortization schedule, Qualified Company would be
required to reinvest $41,000.00 (principal payments received
in Years 1 and 2) pursuant to Subseetien-S5 3063 Sybdivision
6:10.a of this Rule and W. Va. Code Section 5E-1-12(b). The
remaining $59,000.00 in principal owed would remain a
gQualified +Investment as long as the provisions of this Rule
and the Act are followed.

EXAMPLE 2

A. Qualified Company makes a $100,000.00 gqualified debt
investment with a stated maturity date of five (5) years in
XYZ, a West Virginia Business., XYZ makes payments to

Qualified Company so that the following amounts of the
principal balance are repaid in the first four (4) years:
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Year 1: $25,000.00 of brincipal repaid
Year 2: $25,000.00 of principal repaid
Year 3: $25,000.00 of principal repaid
Year 4: $25,000.00 of principal repaid

B. The repayment of principal in Years 1 - 4 does not
violate the thirty percent (30%) limitation of Subsecetion
5—+6-3—& Paraqgraph 6.10.a.1 of this Rule. However, since the
entire principal balance has been repaid by the end of Year 4,
the investment has not been maintained for at least five (5)
years and, therefore, must be reinvested pursuant to

: —+6-3F Subdivigion 6.10.a of this Rule and W. Va.
Code Section 5E-1-12(b).

EXAMPLE 3

A. Qualified Company makes a $100,000.00 qualified debt
investment with a stated maturity date of five (5) years in
XYZ, a West Virginia Busginess. XYZ makes payments to
Qualified Company so that the following amounts of the
principal balance are repaid in the first two (2) years:

Year 1: $10,000.00 principal repaid
Year 2: $15,000.00 principal repaid

B. In Year 3, the remaining $75,000.00 of principal due
on this debt investment becomes uncollectible and is written-
off by Qualified Company as a bad loan. The entire debt
investment is considered maintained for the required five-year
period and no reinvestment of any portion of this investment
is required.

b~ 2. Early Repayment. - A Qualified Company
which is unable to maintain & ¢gQualified <Investment for the
required five-year period due to voluntary repayment of the
investment in full by the debtex West Virginia businegs in advance
of the required five-year period, repayment in advance of the
required five-year period due to default by the debter West
Virginia business and acceleration of the loan, or otherwise, must
reinvest its repaid or returned p¥imeipat gogt basis in the
investment as is required by W. Va. Code Section 5E-1-12(b) and

: Subdivision 6.10.a of this Rule.

3. Eguity Investment. -~ For purposes of
Subdivigion 6.10.a of this Rule and W. Va. Code Section 5E-1-12(b),
an_equity investment, as defined at Subgection 2.16 of this Rule,
shall be considered to be "maintained" for the reguired five-vear
period, to the extent of the amount not recovered and written-off,
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upon _the digsgsolution, ligquidation or other termination of
operations of the West Virginia buginess.

€+ 4. Waiver. -- A Qualified Company desiring a
waiver from the Authority of its obligation to reinvest its repaid
or returned primeipat—in cost basis from a gQualified iInvestment
which has not been maintained for the required five-year period
pursuant to W. Va. Code Section 5E-1-12(b) and Subseetion—E-—10-3
Subdivigion 6.10.a of this Rule shall request such waiver in
writing and send sueh-weitten the request by certified mail to the
Authority at the following address: West Virginia Economic

Development Authority, <€apitel Complew—Building—6—Room—S25-
Charteston,-West—Virginta—a25365+ 1018 Kanawha Blvd., Suite 501,

Charleston, WV 25301-2828. The request shall contaln the name,
mailing address, and telephone number of a person that can be
contacted by the Authority for further information concerning the
reqguest. The Qualified Company shall provide any additional
information requested by the Authority regarding a waiver request.

5362 6.10.b. Sale or Liquidation. -- A Qualified
Company may sell or liquidate a gQualified i+Investment which has
been maintained for the required five-year period; however, the
initial cost basis of sweh the gQualified iInvestment shall be
maintained or invested by the Qualified Company in one or more of
the following:

8= 1. In Qualified Investments;

b+- 2. In bank accounts and financial institutions
which are located in the State of West Virginia; and

€+ 3. Such other interest bearing instruments with
a maturity of less than one (1) year which are obtained from and
managed by a West Virginia corporation, as defined in Subseetion
223 Subdivigion 3.2.c of this Rule.

533 6.11. Equity Capitalization Over Four Million Dollars.
-- If a Qualified Company raises capital in excess of Four Million
Dollars in a fiscal year, the capital in excess of Four Million
Dollars does not constitute a part of the capital base of said
company and is not subject to the restrictions and requirements of
Section & 6 of this Rule.

6.12. Special SBIC Investor Rules,

6.12.a. Qualified Company with SBIC Status. -- A SBIC
Invegtor designated ag a Qualified Company may retain all or any
part of its capital bage, and need not invest such sumg in another
SBIC, if the Qualified Company has obtained SBIC status. A
Qualified Company with SBIC status shall make Qualified Investments
in full compliance with the Act and this Rule, as well as with the
federal Small Bugsiness Invegtment Act, 15 U.S.C. §§ 661 et seqg., as
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amended, and the federal regulations promulgated thereunder.

--. The capital base of any SBIC Investor degignated as a Qualified
Company, the geparate capital bagse desgsignateq ag qualified of a
SBIC Investor previously designated a Qualified Company, and the
entire capital base of a SBIC Investor previously designated a
Qualified Company for whom _an increase to capital bage ig
designated as gqualified shall be invegted in accord with all
Rrovigions of the Act and this Rule by

1. The Qualified Company; provided _ that,
investments by the Qualified Company in one or more SBICs gshall be
congidered as investments in West Virginia businesges. and

federal Small Business Investment Act, 15 U.S.C. §§ 661 et seq., as
amended, and the federal Yegulationg promulgated thereunder are in
direct conflict with the Act and thig Rule). In the event a SRIC
fails to comply with the requirements of Subdivision 6.12.b of this

SBIC shall be deemed to have failed to comply with the provisions
of the Act and this Rule, and shall be subject to all penalties
provided therefor.

an _investment is made by a Qualified Company _in a SBIC. the
Qualified Company shall include in its next semi~annual report
submitted pursuant to Subsection 5.1 of thisg Rule (1) a statement
of the amount invested in any one or more SBICs, (2) the identity
of such 8SBICs, andg (3)  documentation sufficient to satisfy the
Authority that such SBICs have been approved ag SBICs by, and
remain__in good gtanding with, the federal Small Buginess
Administration. After a SBIC in which any Qualified Companv’'s
capital base is invested has invested funds in one or more third
parties, any Qualified Company whoge capital base is invested in
such SBIC shall include in its next semi-annual report submitted

made by the SRIC (including the amount and recipient of such
investment) and the percentage of each investment allocable to the
Qualified Companv's investment in the SBIC. Calculation of the

amount of the OQOualified Company’s investment in the SBIC by the
total investments in the SBIC by all partiesg available for
investment immediately preceding the SRIC'g investment at issue.

EXAMPLE

In year one, Qualified Company invests 5X dollars in
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SBIC, and others invest 2X dollars in SBIC,. Thereafter, SBIC
invests 3X dollars in business A and 1X dollars in Business B,
The percentage of each invegtment allocable to Qualified
Company ig 71%, and is calculated by dividing the then
unallocated investment of Qualified Company, 5X deollars, by
the total investments of the SBIC avajlable for investment. 7X
dollars (5+7=.71). Hence, in vear one, 71% of the 3X dollar
investment in Business A. or 2.14X dollarg ig allocable to
Qualified Company’s investment in SBIC, and 71% of the 1X
dollar invegtment in Business B, or 71X dollarsg, is allocable
Lo Qualified Company’s investment in SBIC, for a total
allocation of 2.85X dollars. In_vear two, Qualified Company
invests an additional 4X dollars in SBIC, and otherg invest an
additional 2X dollars in SBIC. In that year, SBIC invests 3X
dollars in each of Businesses D, E and F. The percentage of
each veay two investment allocable to Qualified Company is
68%, calculated by dividing the then unallocated investment of
Qualified Company, 6.15X dollars (4X dollar vear two
investment plug 2.15X dollars unallocated from vear one (5X
dollars total vear one investment - 2.85X dollars allocated in
yYear one = 2.15X dollars unallocated)), by the total
investment in the SBIC available for investment, 9% dollars
(Qualified Company’s 4X dollar year two investment plus
others’ 2X dollar vear two investment + 3X dollars remaining
uninvested from yvear one investments) . Hence, 68% of the 3X
dollar investment in each of Businesses D, B, and F, or 2.05X
dollarg, is allocable to Qualified Company’s_investment in
SBIC, for a total vear two allocation of 6.15X dollars. The
total_investment by OQualified Company (5X dollars in vear one
and 4X dollars in vear two, a total of 9X dollars) has thus
been accounted for (2.85X dollars in vyear one and 6.15X%
dollars in vyear two).

After a SBIC in which a Qualified Company’s capital base is
invested has invested funds in_one or more third parties, the
Qualified Company shall obtain and submit affidavits prepared by
officers, partners or managers of all third parties in which such
investments were made, and affidavits prepared by authorized
officialsg of the SBIC, pursuant to Subsections 6.1 and 6.2 of this
Rule, as if the SBIC were a Qualified Company and the third parties
were businesges invested in by the Qualified Companty.

§ 7346~ 117-1-7. Audits, Reports, Confidentiality, Examination,
Failure to Comply, Penalties, Decertification.

3= 7.1, Annual Audit and Report. -- For each Qualified
Company, #an audit of each of its capital bages desgignated as
gualified shall be conducted annually'%ef*eaehreua}iﬁéeéneempaﬂy by
a certified public accountant, beginning at the end of the first
fiscal year of the Company, and eentimuing each vear thereafter
until swek the Qualified Company is decertified by the Authority.
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A&Ehe%&%y——aﬁé An audlt of any of a Ouallfled ComDanV 8 capltal

bases may be consolidated and submitted with ald—ethe¥ audits of
any other of its capital bases required under this Subsection, so
long as the-—reguirements information required under the Act and
this Rule with respect to each capital base a¥e ig separate and
distinct. Provided that, in the cage of the capital base of a
Qualified Company designated as such, or a separate capital base or
increase to capital base degignated as qualified, prior to the 1991
amendments to the Act, auditg with respect to the capital basgses so
gqualified need not be conducted after the expiration of a five vear

period beginning from the date of the last of guch degignations if
the Qualified Company is not then actively investing but is instead
merely maintaining existing investments pursuant to the
reguirements of the Act and thig Rule. In such cases, in lieu of
audits, the Qualified Company shall annually file internally
prepared unaudited financial gtatements accompanied by an affidavit
getting forth (1) the name of the Qualified Company; (2) the name
and title of the affiant; (3) that the affidavit is submitted in
connection with the internally prepared financial statements of the

ualified Companv; (4) the time period covered by the financial

statementg; (5) that there have been no material or significant
changeg in the Qualified Company'’s Qualified Investments for the
time period gspecified, or what, if any, such changes have occurred;
and (6) that the financial statements are true, complete and
accurate.

2 7.2. General Requirements for Auditg—+. -- The
following requirements shall apply to Audits of the Qualified
Company :

623+ 7.2.a. Independent CPA. -- The certified public
accountant must be independent of the Qualified Company being
examined to ensure that the audit report will be impartial, in fact
and in appearance.

22 7.2.b. Working Papers; Standards. -- In
performing the audit, the accountant must prepare working papers in
accordance with the generally accepted acccounting standards of
field work. Working papers for an audit must be retained by the
accountant for a minimum of three (3) years from the date of the
audit report, or longer if so notified in writing by the Authority
before the end of the three (3) year period. The working papers
shall be made available upon written requesgt of the Authority or
the Director. The audit shall be conducted in accordance with
generally accepted auditing and accounting principles and such
other guidelines as the Authority may prescribe.

—~2—2- 7.2.¢c. Report Contents. -- The audit report
must address the methods of operation and conduct of the business
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of thg Qualified Company and report on the Qualified Company’s

proper and timely investments, Any instances of noncompliance must
be specifically cited—and—4£. If the accountant finds that the

Company has been in compliance, the accountant must make a positive
statement to that effect.

6=2~4= 7.2.4. Submission of Report. -- Three certified
copies of the audit report shall be submitted to the Authority no
later than ninety (90) days from the end of each fiscal year,
together with three copies of a descriptive narrative of the
Qualified Company’s activities, 4des finaneind gtatements itg
methods of operation and the general conduct of the Company, and
three copies of its financial statements.

€25~ 7.2.e. Bound Report. -- Each copy of the audit
report and narrative gtatement must be bound in a durable cover,
The name of the Qualified Company and the time period covered by
the report must be visibly printed on the front cover of the

26— 7.2.f. Other Requirements. -- gQueh-othex Otherxr
requirements as the Authority may wxreeguixe dictate from time to

time.
3= 7.3, Confidentiality.

subject to public disclosure when filed with the Authority, except
as otherwise provided in +his Subsection 7.3 of the this Rule and

amsom b

32+ 7.3.b. Application Information. -- All
information submitted to the Authority pursuant to (i) the
application for designation as a Qualified Company and—ethex
+ (1i) application for designation as qualified of
& B8eparate capital base Pursuant to Subsection 23—1 4.1 of this
Rule, and (iii) application for designation as qualified of an
increase to capital base pursuant to Subsection 32 4.2 of this
Rule, and_documents related to such applicationg, shall be
considered confidential and not subject to public disclosure when
filed with the Authority, except the following:

&= 1. The full legal name of the entity making any
swehlh the application;

B 2. The mailing and office addresgses and
telephone number of such applicant;

€+~ 3. The name of a beérson to contact for such
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applicant;

- 4. The names of all directors, officers,
managers or managing partners of such applicant;

€- 5. Whether such applicant has the policy of
restricting its investment to particular areas of the state, and if
s0, a description of swek the particular areas, or whether suehk the
applicant has no such restriction and may invest gtatewide;

£+ 6. Whether such applicant has the policy of
restricting the type of its investments to debt investments, equity
investments, capital leases or any combination of such investments;
and

g 7. The amount of the capital base of such
applicant designated ag qualified by the Authority.

6=3-3= 7.3.c. Report Information, -- All information
submitted to the Authority in regard to the semi-annual reports
required by Subsection 4-—% 5.1 of this Rule, including the
affidavits required under Subsections Sri—and—S-2 6.1 and 6.2 of
this Rule, shall be considered confidential and not subject to
public disclosure when filed with the Authority, except the
following:

1. The name of any Oualified Company that made a
Qualified Investment:

&= 2, The name, address and phone number of each
West Virginia Business receiving a gQualified £Investment £rem—a,
specified ag to the investing Qualified Company;

b+ 3. Whether each gQualified +Investment from the
Qualified Company was a debt investment, equity investment, capital
lease or combination of such investments, specified ag to _the West

Virginia Business;
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The gualified activity under
Subsection 2.22 of this Rule in which each West Virginia Business
receiving g OQualified Investment from the Qualified Company is
engaged, specified as to the West Virdinia Buginesg; and
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€= 5. Whether the amount of each eQualified

tInvestment in a West Virginia Business ig: (1) not more than
$50,000.00; (ii) more than $50,000.00, but not more than
$100,000.00; (iii) more than $100,000.00, but not more than
$250,000.00; (iv) more than $250,000.00, but not more than
$SO0,000.00; (v) more than $500,000.00, but not more than

$1,000,000.00; or (vi) more than $1,000,000.00, gpecified as to the
West Virginia Businegs,

=34+ 7.3.4d. Ruling Request Information. ~- All
information submitted to the Authority regarding a ruling request
pursuant to Section 8 9 of this Rule ghall be considered
confidential and not subject to public disclosure when filed with
the Authority, except that the Authority may, if it so desires,
publish or make available to the public a summary of such ruling

=5+ 7.3.e. General Correspondence., -- al] general
correspondence of or to the Authority ghall be considered
confidential and not subject to public disclosure.

€36~ 7.3.f. Examination & Audit Information. -- AJl
information obtained by or submitted to the Authority in regard to
the examination or audit (including auditsg performed by independent
certified public accountants) of a Qualified Company pursuant to W.
Va. Code § Section SE-1-16 and Subsections 7.1, 7.5 and 7.11 of
this Rule shall be considered confidential and not subject to
public disclosure, except where such public disclosure results from
enforcement broceedings contemplated by W. Va. Code & Section 5E-1-
21(b) and (c).

3%+ 7.3.g. Internal Information. -~ - Unless
otherwise provided, all information generated internally by the
Authority including, by way of example and not by way of
limitation, internal memoranda and reports shall be considered
confidential and not subject to public disclosure.

W. Va. Code § Section 11-10~5d shall be confidential, except for
such information subject to disclosures authorized, mandated or
permitted pursuant to W. Va. Code &% Sections 5E-1-8, 5E-1-21 or

©r3=9—~ 7.3.1. Authority Determination. -- In addition
to the above information classified ag non-confidential, the

‘resolution or policy statement that such information shall be non-
confidential,
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336+ 7.3.7. Reguest for Confidentiality. -- Any

person or entity submitting information to the Authority which is
classified as non-confidential by this Rule or the Act will be
treated as non-confidential and subject to disclosure unlesg the
person submitting the information makes a saticfactexry show1ngL
satisfactory to the Authority, at the time the information is
submitted that the information should be treated as confidential
under W. Va. Code & Section S5E-1-21(b). Any person desgiring to
make such a submission shall indicate in writing what information
is requested to be treated in a confidential manner undesx
subseetion—{b) and the basis upon which such treatment 1is
justified. A person making a reguest may submit the information
desired to be treated as confidential separately from other
information submitted. If the Authority concurs with swek the
request then the information shall be treated as confidential., If
the Authority disagrees with the requested treatment then the
person submitting such information shall be so notified and given
a reasonable opportunity to withdraw the information.

7.3.k. Digclogure to State Perszonnel . - -
Notwithstanding any provisions of the Act or thig Rule, anv record,
report, document or information may be disclosed to anv officers,
employees or authorized repregentatives of the State of West
Virginia charged with administering the provigions of the Act and
this Rule and may be disclosed pursuant to proceedings under W. Va.
Code_Section 5E-1-16(b) and Subsection 7.5 of this Rule: provided
that, the provisiong of the West Virginia Code regarding
confidentiality and the disclosure of tax returns and tax
information, including without limitation W. Va. Code Section 11-
10-5d, apply to the Authority, its agents and emplovees and to
information submitted to the Authority under the Act and thig Rule.

w4+ 7.4. Annual Authority Review. -- The Authority shall
conduct an annual review of the Aaccountant’s Rreport and Aaudit
required by W. Va. Code Section S5E-1-16(a) and Subsection 7.1 of
this Rule and any other information filed by a Qualified Company to
determine if the company is abiding by the requirements of the Act
and this Rule, to advise the company as to the eualifieatien
gualified status of £he itg investments, and to ensure that no
investment has been made in violation of W. Va., Code § Sections SE-
1-12 and SE-1-13, and Section 6 of thig Rule. The results of said
the annual review shall be used to notify the Tax Commissioner of
any Qualified Companies that are not in compliance with the Act or
this Rule.

65+ 7.5. Investigation by Authority. -~ The Authority may
examine, under oath, any of the officers, directors, partners,
limited liability company members or manaders, trustees, agents,
employees or investors of a Qualified Company regarding the methods
of operation and business of the company, and any other matters
which the Authority may deem necessary to ensure compliance with
the Act and thig Rule. The Authority may issue subpoenas and
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subpoenas duces_ tecum, and administer oaths relative to any such
examination.

6= 7.6. Non-Compliance Penalty. -- Any Qualified Company
that fails to make or maintain gQualified f+Investments pursuant to
this Rule and the Act shall pay to the Tax Commissioner a penalty
equal to all of the tax credits authorized on the capital base
which the Qualified Company failed to properly invest or maintain
with interest at the rate of 1-1/2% per month, compounded monthly,
from the date ef said tax credits were certified as allocated to
the gualified West Virginia Qualified Company. The Tax
Commissioner shall give notice to the Qualified Company of any
penalties assessed hereunder. The Tax Commigsioner may abate the
penalties upon written request if the Qualified Company establishes
reasonable cause for the failure to make or maintain eQualified
+Invegtments. The Tax Commissioner shall depogit any amounts
received as penalties hereunder to the State general fund. To
carry out the provisions of this swbsSection, the Tax Commigsioner
shall have all powers and authority granted to him under the West
Virginia Tax Procedures and Administration Act and the regulations
promulgated thereunder and the penalty may be assessed and
collected in the same manner as other penalties are assessed and
collected under that Act.

—F= 7.7. Involuntary Decertification. -~ Failure of a
Qualified Company to comply with the provisions of the Act or this
Rule shall be grounds for decertification of the Company by the
Authority pursuant to Section 8E-1-17 of the Act and this
Subgection.

8- 7.7.a. Notice. -- If at any time the Authority
determines that a Qualified Company is not in compliance with the
requirements of the Act or this Rule, the Authority shall give such
Qualified Company written notice of such noncompliance and that the
Qualified Company shall be decertified in ninety (90) days from the
date of mailing of such notice unless the company satisfactorily
corrects such actions of noncompliance or files a petition with the
Authority for reconsideration and demands an administrative
hearing. Such hearing shall be conducted as provided in Article 5,
Chapter 29A of the W. Va. Code.

&9+ 7.7.b. Notice of Decertification. -- If a
Qualified Company is not in compliance with the Act e¥ and this
Rule following said ninety (90) day period provided by Seetion 68
Subdivigion 7.7.a of this Rule (unless an administrative hearing
was demanded, in which case the Qualified Company will be provided
a period to cure noncompliance beginning on the date of issuance of
a decision supporting the Authority’'s decertification actions and
equal to ninety (90) days less the number of days from issuance of
the notice reguired by Subdivision 7.7.a of this Rule to the
Qualified Company’g filing of its petition and demand), the
Authority shall send a notice of decertification to said the
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Qualified Company and to the State Tax Commissioner. Involuntary
Bdecertification e of a Qualified Company may ghall cause the
forfeiture of any right or interest to gualification for further
tax credits under the Act or this Rule for: (i) the decertified
company; e¥ and (ii) #£e¥ any Applicant, or $fer any Qualified
Company seeking designation as gualified of a separate capital base
or an increase in its capital base, in which any director, officer,
general partner, managing partner, limited liability company member
or_ manager or trustee—er—investe¥r—served—as of the decertified
company is am director, officer, general partner, managing partner,
limited liability company member or manager, ©¥ trustee of—asny
decertified Oualified—Company— Or invegtor.

6+16— 7.8. Voluntary Decertification Requested by Qualified
Company . -- A Qualified Company, which has complied with the
provisions of the Act and this Rule including the provisions of W.
Va. Code & Section 5E-1-12(b) and Subsection $++6-% 6.10 of this
Rule, desiring to dese terminate its status as a Qualified Company
under the Act but to remain in existence and not to dissolve or
liquidate pursuant to W. Va. Code § Section 5E-1-12(c) or Section
7 8 of this Rule shall make written application to the Authority
requesting decertification and the revocation of its status as a
Qualified Company under the Act. Such written application for
decertification shall provide information certifying that the
Qualified Company has complied with the provisions of the Act and
this Rule. A Qualified Company requesting decertification shall
provide all information requested by the Authority. The Authority
may perform an audit or examination of any Qualified Company
requesting decertification in order to ascertain or verify the
Qualified Company’s compliance with the Act and this Rule. The
standard to be used by the Authority to determine compliance with
W. Va. Code Section 5E-1-12(b) and Subsgection 6.10 of this Rule,
will be whether the QOualified Company has maintained for at least
five vears individual Qualified Investments totalling (1) at least
sixty percent (60%) of the capital base from which the investments
were made, with regard to the initial capital base of a Qualified
Company designated as such, or any sgeparate capital base or
increase to capital base designated as qualified, prior to the 1991
amendments to the Act:; or (2) at least seventy-five (75%) of the
capital base from which the investments were made, with regard to
the initial capital base of a Qualified Company designated as such,
or any separate capital base or increase to capital base designated
as qualified, subseguent to _the 1991 amendments to the Act.

7.9. Audits. -- In addition to the annual audit required
under W. Va. Code Section S5E-1-16(a) and Subsegtion 7.1 of this
Rule, the Authority and the Tax Commissioner may jointly audit any
one or more Oualified Companies in any year on a random basgis, or
for cause, or for any other basis the Authority and Tax
Commissioner may select. In addition to any other right or power
the Tax Commissioner may have to_audit any businegs in which a
Oualified Company has invested or proposes to invest, the Tax
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Commissioner may audit the business on a random audit selection
basis, or for cauge, OY Ol any other basisg the Tax Commissioner may

gelect.
§ 13— 117-1-8. Dissolution or Liquidation of Qualified
Company .

F—3- 8.1. General Rule. -- A Qualified Company may be

dissolved or liquidated only after notice and approval of such
dissolution or ligquidation by the Authority. Such approval shall
not be unreasonably withheld by the Authority. Unless waived by
the Authority, no digsolution or liquidation of any Qualified
Company may be made if such dissolution or liquidation would cause
the provisions of Subsection 5=+6=%* 6.10 of this Rule and or W. Va.
Ccode & Section B5E-1-12(b) to be violated. The standard to be
applied by the Authority in determining whether digsolution or
licquidation would ¢gause such provisions to be violated ig that set
forth in Subsection 7.10 of this Rule.

2. o 8.2. Application Requirements., -- A Qualified Company
desiring to dissolve or liquidate shall make written application to
the Authority requesting the Authority’s approval for such
dissolution or liquidation. guch written application shall include
the following:

723 8.2.8. A description of all gQualified
4Investments of the Qualified Company currently outstanding.

F22r-8.2.D. Information certifying that all gQualified
#Investments currently outstanding have been maintained oOr
reinvested, pursuant to W. Va. Code & Section sE-1-12(b) and
gubsection &-+6—-%* 6.10 of this Rule, for a period of at least five
(5) years; or, if all unalified-élnvestments currently outstanding
have not been so maintained or reinvested, sueh thoge investments

must be s0 identified.

2.2.3-.8.2.c. Suehk ANy additional information as—may—be
reguested specified by the Authority.

33+ 8.3. Requests for Information. A Qualified Company
applying for approval to disgsolve or liguidate shall provide all
information as may be requested by the Authority.

94— 8.4. Compliance Auditg. The Authority may perform an
audit or examination of any Qualified Company requesting approval
for dissolution or liquidation to agcertain or verify the Qualified
Ceompany's compliance with the Act and this Rule W—Ya—code—558—
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§ 119—1-8~+ 117-1-9. Ruling Procedure.

&3 9.1. General Rule. A Qualified Company or the
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organizers of a Qualified Company may request & an informal ruling
from the Authority concerning the application of the West—Virginia
Capital-Company Act and the—regulations promutgated—thereunder this
Rule to a specific set of facts and circumstances. The Authority
will not issue rulings concerning the tax ramifications of
investment in a Qualified Company. Tax ruling requests should be
directed to the West Virginia State—Tax Department of Tax and
Revenue.

2~ 9.2. Request Requirements. A ruling request must meet
the following requirements in order to be considered by the
Authority:

€21+ 9.2.a. The ruling request must be in writing and
sent by certified mail to the Authority at the following address:
West Virginia Economic Development Authority, 1018 Kanawha Blvd.,
Suite 501, Charleston, WV 25301-2828;

22— 9.2.b. Any factual representations upon which the
ruling will be based must be verified under oath;

23+ 9.2.¢. The request must state the ruling that is
requested and must contain legal analysis in support of the
requested ruling;

8+2d=4= 2.2.d. The ruling must be accompanied by a non-
refundable filing fee of three hundred dollars ($300.00) per ruling
requested;

$2-5+- 9.2.e. The request must contain the name, mailing
address and telephone number of a person that can be contacted by
the Authority for further information concerning the request; and

$=2=6—- 9.2.f. Any additional information requested by
the Authority must be submitted in writing. Additional information

must be and verified under oath if the—reguested—information it

involves factual representations.

43— 9.3, Publication of Rulings; Reliance; Modification.
The Authority may publish or release summaries of previous rulings
with facts or characteristics identifying the person or persons
requesting the ruling omitted; however, the only persons who may
rely upon a ruling by the Authority are those persons who requested
and received the ruling. As to those persons, the Authority
reserves the right to notify the recipient of the ruling at the
recipient’s last address known to the Authority that the subject
ruling may no longer be relied upon as of the date of the notice.
A ruling may be se prospectively modified if the Authority
determines that the ruling was incorrect or is in conflict with the
stetate Act, the—regulatiens this Rule or any other substantive
legal precedent.
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¥4— 2.4. Denial of Requests. The Authority may alse decline
to issue a ruling im—whieh event and return the filing fee shall-be
returped to the person requesting the ruling. From time to time,
the Authority may announce those areas in which it will not issue
rulings.

§ 337319+ 117-1-10. 'Transition Rules.

95— 10.1. Given that the Act was sgubstantially amended
during the regular session of the Legislature in 1991, the
following provisions, imn—aececordance along with W. Va. Code %
Section 5E-1-19, shall provide transition guidelines for gQualified
+Invegstments,

Srt—2=10.1.a. Until repaid, all gQualified +Investments
made prior to the effective date of the 1991 amendments to the Act
shall remain unaffected by such 1991 amendments and shall be
governed by the Act as it appeared at the time the gQualified
+Investment was made, and the Rules promulgated thereunder. Funds
repaid or returned to a Qualified Company and reinvested pursuant
to W, Va. Code Section SE-1-12(b) and Subsection 6.10 of this Rule
gubsequent to such 1991 amendments shall be governed by such 1991

amendments.,

Srd—2— 10.1.b. A Qualified Investment made pursuant to
Aany contract or agreement entered into prior to the effective date
of the 1991 amendments to the Act by a Qualified Company whereby
the Qualified Company agreed to make an investment or increase its
investment in a West Virginia Business, with such investment or
increase in investment to take place subsequent to the effective
date of the 1991 amendments to the Act, shall remain unaffected by
such 1991 amendments and shall be governed by the Act as it
appeared at the time the contract or agreement was entered into,
and the Rules promulgated thereunder.

93— 10.l1.c. Any refinancing or restructuring by a
Qualified Company of a gQualified #Investment which was made prior
to the 1991 amendments to the Act shall remain unaffected by such
1991 amendments and shall be governed by the Act ag it appeared at
the time the gQualified 4+Investment was initially made, and Rules
promulgated thereunder; provided that, such refinancing or
restructuring does not include any new investment by the Qualified
Company.

S—i=4— 10.1.d. Any ¢gQualified +Investment made by a
Qualified Company on or after the effective date of the 1991
amendments to the Act shall be governed by the provisions of the
Act as amended in 1991,

§ ¥+—3-30- 117-1-11. Examples,.
*+o~3+— 11.1. Any example provided in this Rule is provided
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merely to demonstrate a certain specific application of the rule it
exemplifies. These examples do not, therefore, repregsent the
exclusive application of any rule and in no way restrict the
meaning or application of this Rule as they—axre it _is interpreted

by the Authority and any court or governmental agency of competent
jurisdiction.
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ANALYSIS OF PROPOSED LEGISLATIVE RULES
Rita Pauley, Counsel
Agency: West Virginia Economic Development Authority
Subject: General Administration of the West Virginia Capital

Company Act: Establishment of the Procedures to Implement the
Act, 117 CSR 1

PERTINENT DATES

Filed for public comment: December 1, 1995

Public comment period ended: December 29, 1995

Filed following public comment period: February 13, 1996
Filed LRMRC: February 13, 1996 '
Filed as emergency: November 16, 1995

Fiscal Impact: The agency estimates that the clarifications made
to the rule will result in some savings due to a reduction in
litigation, however the agency is unable to quantify the savings.

ABSTRACT

Small business investment corporations may apply for
designation as a qualified business any time during the fiscal
year however, the period from July 1 through December 27 is
reserved exclusively for SBIC applications. Applications are
taken on a first come, first served basis. A company wishing to
receive tax credits under this program must apply during the
period from December 28 through June 30 each year.

The amendments to this rule set forth the procedures for
accepting and reviewing applications, the certification and
qualification processes, as well as the treatment of applications
certifying that the companies’ funds will be invested in small
business investment corporations. The revised rule also
clarifies and defines prohibited “alter ego” investments. The
standards for maintaining investments have been more clearly set




forth. A new section establishes the procedures and requirements
for the voluntary decertification of capital companies. Finally,
the amended rule establishes audit standards for capital
companies which have capital bases qualified under the Act prior
to the 1991 amendments to the Act.

The proposed rule amends a current legislative rule. The
following is a synopsis of the substantive amendments.

This is a revised abstract which reflects the revisions made
by the Agency.

This rule effectuates the West Virginia Capital Company Act
which was created to encourage investment in West Virginia
businesses by making tax credits available tc persons who invest
in qualified W. Va. businesses. The Authority is responsible for"
assigning tax credits to companies that meet the requirements of
this rule. A company must be designated a qualified capital
company in order to receive tax credits. A designated company
may also receive a designation which allows them to receive
additional tax credits for a separate capital basis or an
increased capital basis. '

The rule has been reorganized and revised making it easier
to foilow and to find specific informatiom.

Section 1 is the standard general section, setting forth the
scope, authority, filing date and effective date of the proposed
rule. Definitions have been removed from this section and put in
a new Section 2 and all subsequent sections renumbered.

Section 2 is the new definition section. The definition of
applicant has been modified to include limited liability
companies. This modification is properly reflected throughout
the rule. Several other definitions have been rewritten to make
their meanings more clear without changing their substance. The
following definitions have been

In addition three new definitions have been added. SRBIC,
SBIC Investor and Service Industry.

"SBIC" means any small business investment corporation
organized under and approved by the Federal Small Business
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Investment Act of 1958,

"SRIC Investor" means a company that certifies in its
application for tax credits under the West Virginia Capitol
Company Act that its entire capitol base will be invested in one
or more SBIC's.

"Service Industry" means a type of business which furnishes
services rather than goods to the consuming public and includes
such things as barbershops, laundries and automobile repair
shops.

Section 3 deals with the requirements to become a qualified
company. This section has been modified to include the
requirements for applicants and qualified companies rather than
repeat the same requirements in two different sections.

A qualified company is one that has been approved by the
Authority as a Certified West Virginia Capital Company. Being
Certified means that the company was organized and exists for the
purpose of making venture or risk capital available for qualified
investments. After being certified the company must meet the
requirements to receive the designation of a qualified company.
These requirements include such things as (a) having a reasonably
accessible office in W.va.; (b) maintaining its capital base in
bank accounts and financial institutions located in W.Va. or in
interest bearing instruments which mature in less than one year
and are managed by a W.Va. corporation; (¢) having a capital base
of not less than one million nor more than four million dollars
(any amount invested over four million dollars is not eligible
for tax credits for that fiscal year); (d)establishing an escrow
account in W.Va. to hold all investment money pending designation
of the applicant as a qualified company and (e) disclosure to all
investors that tax credits are not available until the applicant
has been designated as a qualified capital company and the
investor has received a certificate authorizing the tax credit.

Subsgsection 3.6 dealing with the application acceptance and
review has been substantially revised to alleviate the problems
which spawned litigation in the past.

3.6.a Applications for tax credits are accepted on a first
come, first served basis beginning the first business day of each
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fiscal year and continuing until all of the available tax credits
have been awarded.

3.6.b Applicants waiting to submit applications when the
Authority's office opens for business are considered to have
simultaneously submitted applications.

3.6.¢ Within 45 days of their receipt the Director must
review applications, in the order received, for completeness. If
an application is incomplete it shall be returned to the
applicant with a written explanation of the deficiencies. The
applicant may correct the deficiencies and resubmit the
application. The day and time of the resubmission will be the
time of filing. Should the Director determine that the
application is substantially complete the date and time of the
initial submission is the time of filing. The determination of
completeness is within the sole discretion of the Director.

3.6.¢c.1 The Director must review simultaneously received
applications to determine the amount of tax credits sought by the
applicants. If the total is greater than the amount of tax
credits available for that fiscal year the Director will conduct
a lottery to determine the order of review of the applications.
The lottery must be conducted not earlier than 5 days nor later
than 15 days after the receipt of the applications. The
applicants will be given written notice and an opportunity to
attend the lottery. Each application will be reviewed for
completeness in the order established by the lottery. Prior to
or during the lottery any of the applicants may voluntarily
decrease the tax credits sought as long as the minimum
capitalization requirements are met.

3.6.d There is an exclusive SBIC application period from
July 1 through December 27 of each fiscal year. During that time
only applicants who certify that they will invest their entire
capitol base in one or more small business investment
corporations may apply.

3.6.e All interested companies, regardless of SBIC status,
may apply from December 28 through June 30 of each fiscal year.

3.6.f If a non-SBIC application is received prior to
December 28 it will be rejected. The applicant must submit an
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application on or after December 28 in order to be considered for
receipt of tax credits. '

3.12 Once the available tax credits for a fiscal year have
been allocated no further applications will be considered by the
Authority. Any applications pending or received after all tax
credits have been allocated will have to be resubmitted the next
fiscal year for consideration. The Authority will notify
applicants whose applications will not be considered that they
must submit new applications for the next fiscal year.

4.1 This subsection has been extensively revised. What had
been one huge paragraph has been broken into logical subparts.
This subsection dealing with separate capital base has been made
more inclusive. All references in the rule to applicants,
investors, capital bases and designation as a qualified company
apply to qualified companies who are applying for tax cwredits on
a separate capital base as well as to companies who are applying
for initial tax credits. After a company has been designated as
a qualified company it can apply for tax credits on new funds in
a separate capitol base up to the total allowable maximum
investment of four million dollars.

4.2 This subsection has been rewritten to clarify and
simplify it. A qualified company which has rot received approval
for the maximum tax credit of two million dollars may apply for
an increase in its existing capitol base and increased tax
credits up to a total maximum capital base of four million
dollars. The process for obtaining approval to increase an
existing capitol base and increased tax credits is the same as
the application process for designation as a qualified company.

Generally the total capital base is subject to this rule
prospectively. An exception has been provided for companies that
were designated qualified companies prior to the 1991 amendments
to the West Virginia Capitol Company Act and subsequently allowed
to increase its capitol base after the 1991 amendments. The pre-
amendment requirements apply to the initial portion of the
capital base and the post-amendment requirements apply to the
increase.

Section 5.5 on tax credits has been significantly revised
for clarity. The tax credits authorized by statute for fiscal
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years 1993 and 1994 have been added. References to separate
capitol base and increased capitol base have been added.
Subsection 5.5 has been clarified by specifying that the
Authority issues the certificate approving the amount of tax
credits and the company issues a certificace to its investors.
The certificates are referred to by name. The Authority’s
Certificate lists the investors entitled a tax credit and the
amount of credit allocated to each investor. The Qualified
Company must issue its certificate to each investor with the
amount of the investor’s tax credit.

Subsection 5.7.f application of tax credits, does not
contain substantive revisions. The apportionment language has

been changed to make this subsection more understandable.

Section 6 sets forth the requirements for reporting
investments. It includes the investment schedule which has been
updated to include separate capital base.

Subgection 6.4 limits the investment in any one business to
30 percent of the total equity raised by a qualified company.
This subsection has been revised to allow the investment of part
or all of a separate capital base in a SBIC. This investment is
restricted in that the subsequent investments made by the SBIC
meet the requirements of the Act and this rule as if the
qualified company had made the investments. This revision is
also reflected in subsection 6.5.2.b which exempts investment in
a SBIC from the list of restricted investments,

Subsection 6.6.. which prohibits investments in businesses
which are substantially related to an alter ego of a qualified
company, has been revised to clarify the term "substantially
related". Ownership of a business and a qualified company are
substantially related if one or more of the following conditions
are present: (a) any investor in the qualified company is or is
relative of an investor or owner of the business;

: (b) there is an agreement between the qualified
company and the business that the investment in the business is
conditioned upon entering into an arrangement with an investor in
the qualified company or any business owned or controlled by an
investor or “hat the investment funds will be used to the benefit
of an investor in the qualified company or any business owned or
controlled by an investor;




(¢) the investment by qualified company ABC is
conditioned upon a reciprocal investment by another qualified
company which enured to the benefit of an investor in ABC or;

(d) cne investment by the qualified company
results in there being either no equity ownership in the business
~-her than the qualified investment by another qualified company
which enured to the benefit qualified company or the non-
qualified company ownership lacks economic substance.

Subsection 6.6, now clearly provides that a business is an
alter ego of a qualified company if the board of directors of the
business is controlled by the qualified company.

Subsection 6.6.a defines the term "relative" as a blood
relative, spouse or a person who is a blood relative of a spouse
including relationships by step or adoptive relationship, or a
member of a common household. The term "blood relative" means
lineal descendants, ancestors, brothers, sisters, nephews,
nieces, uncles, aunts and first cousins.

Subgection 6.7.¢ now provides that an investor, director,
officer or employee of a qualified company may serve as an
interim replacement for existing management where dishonesty in
management of a business invested in by the qualified company has
been established. The interim replacement management may be for
a maximum of six months.

Section 6.10 covers the sale or liquidation »f qualified
investments. Generally, a qualified company must maintain its
investments for at least five years. Any repayme.it or return
excluding interest, dividends or other earnings on the investment
must be reinvested in qualified investments. These new
investments must be maintained for at least the remainder of the
original five year term. A debt investment (loan) is considered
to be maintained for the required five years, to the extent of
amounts repaid when the unpaid balance is subsequently written-
off, if the amounts repaid each year did not exceed 30% of the
original principal balance. If the payments did exceed the 30%
limit but they were determined by a normal amortization schedule
based on at least a five year term, they are considered to have
been maintained for the required five years.




An equity investment (stock) is considered to be maintained
for the required five year period upon the dissolution,
liquidation or other termination of the business.

Subsection 6.12, Special SBIC Investor Rules, is a new
subsection. A SBIC investor seeking tax credits for investments

under the Act must certify it will invest its entire capital base
in one or more small business investment corporations organized
under the Federal Small Business Investment Act of 1958, as
amended. A qualified company which is also a SBIC need not
invest its capital base in other SBICs, but it must make
qualified investments in accordance with the Act, this rule and
the Federal Small Business Act.

A SBIC investor which has been designated a qualified
company must invest its funds in one or SBICs. The SBICs which
receive these investments must use the investments in business
qualified for investment under this rule unless the rule is in
conflict with federal law. For example investments may be made in
West Virginia business engaged in manufacturing, agriculture,
forestry or provision of services in a service industry. (See
Subsection 2.2.2.) Prohibited investments include conventional
0il and gas exploration, banks, savings and loan associations and
insurance companies. (See Subsection 6.5.)

Should a SBIC fail to comply with the requirements of this
subsection the qualified company that invested in the SBIC is
deemed to have failed to comply.

Once a qualified company invests in a SBIC it must include
in its next semi-annual report (1) statement of the amount
invested in SBICs (2) identity of SBICs and (3) sufficient proof
that the SBIC was approved by and remains in good standing with
the federal SBA. After a SBIC has invested funds received from a
qualified company the company must include in its next semi-
annual report (l)a statement of investments made by the SBIC
including the amount and the recipient of the investment and (2)
the percentage of each investment allocable to the qualified
company's investment. Calculation of the percentage allocable to
the qualified company is made by dividing the qualified company's
investment by the total investments available for investment.

After a SBIC has invested funds in third parties, the
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qualified company must submit to the Authority affidavits
prepared by the authorized officials of the third parties and the
SBIC pursuant to Subsections 6.1 and 6.2 of this rule.

Section 7 deals with audits, reports, confidentiality,
examination, failure to comply with this rule, penalties and
decertification. Subsection 7.1, Annual Audit and Reports, has
been revised. It now provides an exception to the required audit
for companies designated as qualified prior to the 1991
amendments to the Act. If these companies are not actively
investing, the required five year investment period has expired
and the investment is merely being maintained the companies may
file an unaudited financial statement. The statement must be
accompanied by an affidavit containing the following information:
(1) the name of the qualified company; (2) the name and title of
the affiant; (3) that the affidavit is submitted in connection
with the internally prepared financial statement; (4) the time
period covered by the financial statement; (5) that there have
been no material or significant changes in the qualified
company's investments for the reporting period or what changes
have occurred and; (6) that the financial statement is true,
complete and accurate.

Subgection 7.3.k has been added. It provides that any
inforuation submitted to the Authority may Le disclosed to any
officers, employees or authorized representatives of the State
charged with administering the provisions of the Act. However,
tax return information disclosed to the Authority remains
confidential pursuant to W.Va. Code §11-10-5d.

Subsection 7.7.b., Notice of Decertification has been
revised. It now provides that if a qualified company does not
prevail in its decertification hearing it will be provided a
period in which to cure its noncompliance. This period will be
the remainder of the ninety day notice period less the number of
days between the issuance of the notice of noncompliance and the
company's request for a hearing.

Subsection 7.8 has been revised to differentiate the
provisions relating to voluntary from involuntary
decertification. A qualified company which has complied with the
requirements of the program that no longer wishes to participate
in the capitol investment program but wishes to remain in
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existence can request voluntary decertification. The Authority
will use the following standard in determining whether the
qualified company has complied with the program investment
requirements: did the company maintain for a period of at least
5 years qualified investments totaling (1) at least 60% of any
capitol base designated as qualified prior to the 1991 amendments
or; (2) at least 75% of any capitol base designated as qualified
after the 1991 amendments.

Subgection 7.9, Audits, has been added. It provides that
the Authority and the Tax Commissioner may jointly audit any
qualified company on a random basis or for cause or for any other
reason they may select. In addition, the Tax Commissioner may
independently choose to audit any qualified company.

AUTHORITY
Statutory authority: W.Va, Code, §5E-1-5 provides that:

The authority shall promulgate rules in accordance with
article three, chapter twenty-nine-a of this code, to carry out the
policy and purposes of this article, to provide any necessary
clarification of the provisions of this article, and to efficiently
provide for the general administration of this article.
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VIII.

OTHER. Counsel has suggested minor technical changes.
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Senate Bill No. 164

(By Senator(s) Ross, Anderson, Macnaughtan,
Boley and Buckalew)

[Introduced March 3, 1997; referred to the' e
Committee on ¥ inance; and then t0 the Committee
on the Judiciary.]

A BILL to amend article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred
thirty-one, as amended, by adding thereto a new
section, designated section eight, relating to
authorizing the economic development authority to
promulgate a legislative rule relating to the general
administration of the West Virginia capital company
act: establishment of the application procedures to
implement the act.

Be it enacted by the Legislature of West Virginia:

That article nine, chapter sixty~-four of the code of

West Virginia, one thousand nine nhundred thirty-one, as

amended, be amended by adding thereto a new section,

designated section eight, to read as follows:
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ARTICLE 9. AUTHORIZATION FOR MISCELIANEQUS AGENCIES AND

BCARDS TO PROMULGATE LEGISLATIVE RULES.

§64-9-3. Economic development authority.

The legislative rule filed in the state register on
the thirteenth day of February, one ghousand nine hundred
ninety-six, under the authority of section five, article
one, chapter five-e, of this code, modified by the economic
development authority to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the thirteenth day of December, one
thousand nine hundred ninety-six, relating to the economic
development authority (general administration of the West
Virginia capital company act: establishment of the
application procedures to implement the act, 117 CSR 1), is

authorized.

NOTE: The purpose of this bill is to authorize the
Economic Development Authority to promulgate a legislative
rule relating to the General Administration of the West
Virginia Capital Company Act: Establishment of the
Application Procedures to Implement the Act.

This section is new; therefore, strike-throughs and
underscoring have been omitted.
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West Virginia Legislature
Legislative Rule-Making Review Committee

Room MB47-State Capitol
Charleston, Vest Virginia 25305
(304) 347-4840

Senator Mike Roas, Co—Chair : Debra A. Graham, Counsel

Delegate Vicki Douglas, Co—Chair Joe Altizer, Associate Counsel
Narie Nickerson, Admr. Assistant

December 19, 1996

NOTICE OF ACTION TAKEN BY LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TO: FKen Hechler, Secretary of State, State Register

TO: Mr. Randy Eldridge
WV Economic Development Authority
1018 Kanawha Blvd., East
Suite 501
Charleston, WV 25301

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: General Administration of the West Virginia Capiteol Company
Act: Establishment of the Procedures to implement the Act

The Legislative Rule-Making Review committee recommends that the West Virginia

Legislature:
1. Authorize the agency to promulgata part of the Legislative Rule

(a) as originally filed

(b) as modified by the agency X
2. Authorize the agency to promulgatae part of the Legislative rule;

a statement of reasons for such recommendation is attached.

3. Authorize the agency to promulgate the Lagislative rule with
certain amendments; amendments and a statement of reasons for
such recommendation is attached

4. Authorize the agency to promulgate the Legislative rule as
modified with certain amendments; amendments and a statement
of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn: a statemant of reason

for such recommendation is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in the State
Register and with the agency propesing the rule.




