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The existing Legislative Rules are imprecise, unclear and
ambiguous with regard to the Authority’s acceptance of applications
(for designation of venture capital companies as "Qualified
Companies, " whose investors are thus entitled to tax c¢redits under
the Capital Company Act), its review of such applications, and its
process for designation of applicants as qualified. Such
imprecision, lack of clarity and ambiguity have resulted in the
Authority being subjected to legal actions, in the form of mandamus
proceedings, in each of the preceding two fiscal years relative to
its application acceptance procedures. In defending such actions,
the Authority has been forced to expend a substantial portion of
its annual capital company legal budget. Moreover, such suits
expose the Authority to potential liability of millions of dollars.
Additionally, the pendency of the legal actions has forced the
Authority to freeze the administration of the capital company
program, thus delaying the participation in the program of entities
lawfully entitled to so participate as well as delaying those
entities’ infusion of capital into West Virginia’s economy.

The existing rules fail to provide adeqguate guidance to
either the Authority or capital company program participants.
Lack of guidance may result in deprivation of participants’ rights,
whether due to the Authority’s misapplication or misinterpretation
of the rules, or participants’ mistakes or inaction due to
confusion. Additionally, continued challenges to the Authority’s
administration of the program is likely to undermine confidence of
participants and the public in the Authority, as well as in state

government as a whole.



Amendments to the Capital Company act in 1993 have not
been reflected in legislative rules. Those amendments directly
pertain to the application process and have exacerbated the
inadequacy of the existing rules.

The proposed emergency rules are intended to provide a
precise and clear mechanism for the Authority’s acceptance and

review of applications, and its allocation of tax credits directly

therefrom.




TITLE 117
LEGISLATIVE RULE
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
SERIES 1

Title: General Administration of the West Virginia Capital
Company Act: Establishment of the Application Procedures
to Implement the Act

Section 1: § 117-1-1. General.
1.1. Scope.

These legislative rules are promulgated to provide for
the general administration of the West Virginia Capital Company
Act. The West Virginia Capital Company Act was created to
encourage the immediate investment in West Virginia businesses by
making tax credits available to the investors in Qualified West
Virginia Capital Companies. The Act gives the West Virginia
Economic Development Authority the authority to designate eligible
Capital Companies as qualified for such tax credits and sets forth
the manner by which such companies must invest their capital base
in West Virginia businesses. These rules establish the application
procedure for such designation by the Authority, the general
requirements for Qualified Companies, and the process for the
authorization and use of tax credits.

1.2. Authority.
W. Va. Code §§ 29A-1-2(d), and S5E-1-5.
1.3. Filing Date.

Fage—23-—31993.
1.4. Effective Date.
JuRe—33—31-003

1.5. Citation.

These legislative rules may be cited as 117 C.8.R.,
Series 1, § 117-1- (1993) .

1.6. Definitions.
1.6.1. As used in these Rules:

a. "Act" means the West Virginia Capital
Company Act, Article 1, Chapter S5E of the Code.




b. "Applicant" means (1) a profit or non-
profit entity, organized and existing under the laws of
West Virginia, which is created for the purpose of making
capital available for qualified investments or (2) a West
Virginia business development corporation created
pursuant to Article 14, Chapter 31 of the Code, that
seeks to be designated by the Authority as a Qualified
Company . For purposes of this definition, entity
includes, but is not limited to, a corporation (including
an S Corporation), a partnership, g _limited liability
company and a trust.

C. "Authorized Tax Credits" means the tax
credits provided for in W. Va. Code § SE-1-8.

d. "Authority" means the West Virginia
Economic Development Authority, provided for in Article
15, Chapter 31 of the Code.

e. "Capital Base" means the equity capital or
net worth upon which tax credits are authorized for a
Qualified Company, and from which source investments are
to be made in accordance with these Rules.

f. "Capital Lease" means a lease meeting one
or more of the following criteria:

A. The lease transfers ownership of the
property to the lessee at the end of the lease term
by the lessee’s exercise of a purchase option which
is de minimis in amount; or

B. The lease term is equal to seventy-
five percent or more of the estimated economic life
of the leased property. However, if the beginning
of the lease terms falls within the last twenty-
five percent of the total estimated economic life
of the leased property, including earlier years of
use, this criterion shall not be used; or

C. Under generally accepted accounting
principals, the lessee cannot treat payments to the
capital company as payments under an operating
lease; or

D. For federal income tax purposes, the
parties are required to treat payments as
amortization of principal and interest.

g. "Certified West Virginia Capital Company"
or "Certified Company" means (1) a West Virginia business
development corporation created pursuant to Article 14,
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Chapter 31 of this Code; or (2) a profit or non-profit
entity organized and existing under the laws of the State
of West Virginia, created for the purpose of making
venture or rigsk capital available for qualified
investments i 4 .—that has been
certified as such by the Authority.

h. "Code" means the Code of West Virginia of
1931, as amended.

i. "Complete Application" means an
application that contains all of the information required
by these Rules, as determined by the Director.

j. "Debt or Debt Financing" means a loan to
be_ repaid pursuant to a loan instrument with a stated
maturity date of at least five (5) years, and which loan
instrument shall be maintained by the Qualified Company
for at least five (5) years pursuant to W. Va. Code § SE-
1-12(b) and Subsection 5.10.1 of these Rules—, which ig
not subject to pavment upon demand of the Oualified
Company prior to its maturity date except upon
acceleration due to default in terms and conditions
ordinary and usual to loan instruments, and which is
originally issued by a West Virginia Business to the
Qualified Company.

k. "Decertification” means the action of the
Authority of revoking the Qualified Status from a Capital
Company—ifpaecordance—with geetion—6e-9of these—Rules.

Decertification mayv be involuntary due to a Capital
Company’sg failure to comply with provisions of the Act or
these Rules pursuant to Sections 6.7, 6.8 and 6.9, or
voluntary pursuant to Section 6.10 of these Rules.

1. "Designate as a Qualified Company" means
the action of the Authority in designating & Certified
Cempanries Company as £ reg-—qualified for

avajlable tax credits and allocating such credits thereto
relative to its capital basge,

m. "Designate as Qualifiedn means, in
reference to a geparate capital base, the action of the
Authority e in awvtherize authorizing a separate capital
base for a Qualified Company and &e in allocating
available tax credits £ex relative to such separate
capital base-, and, in reference to an increase to
capital base, the action of the Authority in authorizing
an_increagse in a Qualified Company’s capital base and in
allocating available tax credits relative to such
increase in capital base.




n. "Development Corporation" means a West
Virginia Business Development Corporation created
pursuant to Article 14, Chapter 31 of the Code.

o. "Director" means the Executive Director of
the West Virginia Economic Development Authority, or his
designated representative.

P- "Equity" or "Equity Financing" means
common stock or preferred stock in a corporation
purchased from the corporation and shall include warrants
and options which upon exerxcise entitle the Qualified
Company to common or preferred stock provided the warrant
or option is purchased from the corporation. Equity
shall also mean an ownership interest in a general
partnership, awnd ownership of limited partnership units
in the case of a limited partnership and an ownership
interest in a limited liability company. An investment
otherwise meeting this definition shall not be considered
as equity if the investment includes an option whereby
the Qualified Company can compel the repurchase of the
investment by the issuing corporation or any other person
prior to the expiration of five (5) years from the date
of purchase by the Qualified Company.

q. "Fiscal Year" means July 1 through June
30, which is the fiscal year of the State.

r. "Insurance Company" means any person
engaged in the business of making contracts of insurance.

8. "Partnership" includes a syndicate, group,
pool, joint venture, or other unincorporated
organization, through or by means of which any business,
financing operation, or venture is carried on; and the
term partner includes a member of such syndicate, group,
pool, joint venture or organization.

t. "Jualified Investment" means a debt or
equity financing of a West Virginia Business, but only if
the business is engaged in one or more of the following
activities: Manufacturing; agricultural production or
processing; forestry production or processing; mineral
production or processing, except for conventional oil and
gas exploration; provigion of services in a service
industry; transportation; research and development of
products oxr processes associated with any of the
activities previously enumerated above; tourism, an
example of which is provided at Subsection 5.5.2 of these
Rules; computer software development companies engaged in
the creation of computer software; and wholesale or
retail distribution activities within the state. The
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investment by a Qualified Company 1in purchases of
property to be leased by it, as lessor, through a capital
lease, as defined in Subsection 1.6.1.f of these Rules,
to a West Virginia Business lessee engaged in one of the
above enumerated activities is a qualified investment.

u. "Qualified West Virginia Capital Company"
or "Qualified Company" means a Certified West Virginia
Capital Company that has been designated by the Authority
as a Qualified Capital Company under the provisions of W.
Va. Code § 5E-1-6 and which has raised a minimum capital
base of One Million Dollars to a maximum of Four Million
Dollars per fiscal vyear, upon which capital base, tax
credits are allocated.

v. "sS Corporation” or "Subchapter S
Corporation" means a small business corporation as
defined in § 1361 (b) of the Internal Revenue Code of
1354, as amended, for which an election under § 1362 (a)
of said Code is in effect.

w. "State" means the State of West Virginia.

x. "West Virginia Business" means any
business which is located in or is principally based in
West Virginia, with more than fifty percent (50%) of its
assets and operations located in West Virginia, and with
more than fifty percent (50%) of its employees being West
Virginia resgidents. For purposes of this definition,
more than f£ifty percent (50%) of the "operations" of a
buginess shall mean more than fifty percent (50%) of the
gross revenues of a business.

V. "SBIC!" means any small business investment
corporation organized under the Federal Small Business
Investment Act of 1958, as amended, and approved as such
by the appropriate federal agency(ieg) .

z. “SBIC Investor" means a company that
certifies in_its application for designation as a
Qualified Company, or its application for designation as
gqualified of a separate capital base or of an increase in
capital base, that the investment of its entire capital
bage will be in one or more small buginess investment
corporations organized under the Federal Small Buginegs
Investment Act of 1958, as amended.

aa. !Service Industry" means a type of
business that has ordinary characteristics of retail
establighments except that services instead of goods are
sold_and the principal activity of which is furnishing
service to the consuming public. Service industries
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include, by way of example and not by wav of limitation

barbershops, laundries and automobile repair shops,

Section 2; § 117-1-2. Procedure to Become a Qualified
West Virginia Capital Company.

2.1. General Procedure.

In order to be designated a Qualified West Virdginia
Capital Company, the Act requires that an Applicant be a Certified
Company ., An Applicant will be a Certified Company upon the
Authority certifying that the Applicant is a profit or nonprofit
entity organized and existing under the laws of the State of West
Virginia and created for the purpose of making venture or risk
capital available for Qualified Investments:; provided, however,
that such certification is unnecessa in the case of Development
Corporations, which by such status are deemed Certified Companies.
For purposes of implementing the tax credit program established by
the Act and to facilitate the process of qualification by the
Authority, the Authority will combine the processes of (1)
certifying applicants as Certified Companies, and {2) designating
Certified Companies as Qualified West Virginia Capital Companies
under the Act, into a one step procedure.

2.2. Requirements for Qualified Company.

The following requirements shall apply as indicated to
all Qualified Companies and/or Applicants:

aveitable—for cqualifiedinvestmenta— a Certified West Virginia

Capital Company.

2.2.2. A An Applicant or Qualified Company shall
have a reasonably accessible business office located within
the State of West Virginia, which office shall have a listed
telephone number and shall be open to the public during normal
business hours.

2.2.3. A Qualified Company shall maintain all of
its capital base, as defined in these Rules, except that which
has been invested to meet the purposes of the Act, in bank
accounts and financial institutions which are located in the
State of West Virginia, or in such other interesgt bearing
instruments with a maturity of less than one (1) year which
are obtained from and managed by a West Virginia corporation.
For purposes of these Rules, the phrase "interest bearing
instruments with a maturity of less than one (1) year which
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are obtained from and managed by a West Virginia corporation"
shall include, by way of example and not by way of limitation,
direct investment in interest bearing money management or
similar accounts or certificates of deposit maturing in one
(1) year or less obtained from a West Virginia branch office
of a brokerage firm.

2.2.4. A An Applicant or Qualified Company shall
have a capital base of at least One Million Dollars, but not
greater than Four Million Dollars during—apy—Eiseal—year,
which capital base must be raised after July 1, 1986. If the
amount of the investment in & an Applicant or Qualified
Company in any fiscal year exceeds Four Million Dollars, such
amount in excess of Four Million Dollars shall not be eligible
for tax credits under the Act for that fiscal year. After

designation ag a Qualified Company, a Qualified Company shall
maintain itg entire capital base in Qualified Investments or

otherwise, as set forth in Sectiong 5.1 through 5.11 of these
Rules. A capital base of a Qualified Company which falls

below the minimum requirement of One Million Dollars due to
the uncollectibility and write-off of a qualified investment
shall not be in violation of the One Million Dollar minimum
requirement set forth in this Subsection and in W. Va. Code §
5E-1-7(4) .

2.2.5. A—maximum—ef No more than twenty-five
(25%) percent of each separate capital base of & an Applicant
or Qualified Company shall be in the form of full recourse,
interest bearing demand notes. Such notes must be backed by
an irrevocable letter of credit or bond from a reputable
source, as determined by the Authority.

2.2.6. A An Applicant or Qualified Company’s
stated purpose must be to encourage and assist in the
creation, development or expansion of West Virginia
businesses.

2.2.7. An Applicant shall establish an escrow
account located in West Virginia, into which account+ funds
invested in the Applicant shall be deposited and held for the
period of time between their receipt by the Applicant and the
designation of the Applicant as a Qualified Company. A
Qualified Company, seeking to establish a separate capital
base or increase its capital base, shall establish an escrow
account located in West Virginia, into which account funds
invested in the Qualified Company relative to the separate
capital base or increase to capital base shall be deposited
and held for the period of time between their receipt by the
Qualified Company and the designation as qualified of a
separate capital base or an increase to capital base. Such
funds shall not be invested by the Applicant or the Qualified
Company until such designation by the Authority. In the event
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the Authority does not designate the Applicant a Qualified
Company, or designate as qualified;+ a separate capital base or
an increase to capital base, such funds shall be returned to
the investors, if requested by the investors.

2.2.8. An Applicant or Qualified Company, when
soliciting funds for its capital base, must disclose that no
tax credit for the investor’s investment will be available
until the Authority either designates the Applicant a
Qualified Company or designates as qualified a separate
capital base or an increase to capital base, and issues to the
Qualified Company notice of such qualification and a
Certificate of tax credit.

2.2.9. A An Applicant or Qualified Company must
hold a valid West Virginia business registration certificate
pursuant to article twelve, chapter eleven of the W. Va. Code,
or be exempt from such registration.

2.3. Designation Requirements.

An Applicant shall make written application for
designation as a Qualified West Virginia Capital Company to the
Authority on applications forms provided by the Director. The
application form shall be signed and verified by the Applicant or
by a duly authorized officer, partner, limited liability company
member or manager or trustee of the Applicant and contain the
following information:

2.3.1. The full legal name of the Applicant;

2.3.2. The mailing and office addresses and
telephone numbers of the Applicant’s principal office in this
State; and if different, the mailing and office addresses and
telephone numbers of the Applicant’s principal place of
business;

2.3.3. Information that the Applicant’s purpose
is to encourage and assist in the creation, development ard or
expansion of West Virginia businesses;

2.3.4. A certified copy of the Applicant’s
Certificate of Incorporation, and Articles of Incorporation
or Corporate Charter;; a certified copy of the Applicant’s
certificate of formation of limited or general partnership; a
certified copy of the Applicant’s Articles of Organization of
a limited liability company; such documents that evidence the
creation of a trust; or such other evidence that the Applicant
is organized and existing under the laws of the State of West
Virginia;

2.3.5, The titles, names, addresses and telephone
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numbers of the Applicant and the Applicant’s directors and
officers; or general, limited and managing partners; or
limited liability company managers; or trustees; which
addresses shall include street and number, city or town, state
and zip code;

2.3.6. The names, addresses and telephone numbers
of all of the Applicant’s investors, including street and
number, city or town, state and 2zip code, and income tax
return filing status of each investor, including whether each
investor is a fiscal or calendar year taxpayer; and each
investor’s employer identification or social security number;
and for investors that are partnerships, § Corporations,
limited liability companies or individual joint investors,
the foregoing information for all partners, shareholders,
members and individuals;

2.3.7. Information that the Applicant has
disclosed to all investors that a tax credit is not available
for such investor’s investment in an Applicant until the
Authority has designated the Applicant a Qualified West
Virginia Capital Company and the investor has received a
certificate authorizing the tax credit approved by the
Authority for each fiscal year;

2.3.8. Information that the Applicant has
disclosed to all investors that the State of West Virginia is
not liable in any manner for any damages which may result from
or arise out of the provisions of the Act, these Rules, or the
application thereof;

2.3.9. A statement that the Applicant will use
its capital base, as defined in these Rules, to make qualified
investments in accordance with the schedule set forth in
W. Va. Code § 5E-1-12 and SubsSection 5.3 of these Rules;

2.3.10. A statement that the Applicant will comply
with all requirements of the Act and these Rules, including
without limitation, investment of its capital base in
accordance with the provisions of the Act and these Rules.

2.3.11. If the Applicant 1is a corporation,
information on the aggregate number of shares which it has
authority to issue, itemized by classes, par value of shares,
shares without par value, and series, if any, within a class;

2.3.12. Information stating the total capital base
of the Applicant and how the value has been determined;

2.3.13. Information regarding whether the
Applicant has been involuntarily decertified under Sections &
€.7 through 6.9 of these Rules and whether any of the
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Applicant’s officers, general partners, managing partners,
limited liability company members or managers, trustees or
investors have ever served as officers, general partners,
managing partners, limited liability company members or
managers or trustees of any decertified Qualified Company;

2.3.14. Information that the Applicant has
established an equity escrow account in West Virginia into
which account funds invested by investors have been deposited
and will be held for the period of time between their
investment and the designation of the Applicant by the
Authority as a Qualified Company, the 1location of such
account, that the Applicant has disclosed to the investors
that no funds will be invested by the Applicant until it has
been designated as a Qualified Company and that in the event
the Applicant does not so qualify, that the funds shall be
returned to the investors, if requested by the investors;

2.3.15. If any of the investors in the Applicant
is a partnership, an S Corporation, a_limited liability
company or an individual joint investor, the apportionment
plan, the employer identification or social security number of
those to whom the tax credits are apportioned, and statements
signed by each partner, shareholder, member or individual
consenting to the apportionment plan; all of which
requirements are more fully set out in Subsection 4.7.6 of
these Rules;

2.3.16, The information required in SubksSection
4.1 of thesge Rules;

2.3.17. Information that the Applicant holds a
valid West Virginia business registration certificate pursuant
to article twelve, chapter eleven of the W. Va. Code, or is
exempt from such registration—;

2.3.18. Such additional information as may be
requested by the Authority.

2.4. Application Form.

The form for applying to become a Qualified West Virginia
Capital Company may be obtained from the Director.

2.5. Filing.

Each Applicant shall file three (3) complete applications
with the Director.

2.6. Precedure—feor-Review by Directoxs,
Application Acceptance and Review,
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2.6.1. Acceptance in General,

Applicationg relative to tax credits available in a
particular fiscal year ghall be received and accepted bv the
Director on a first come, first served basis beginning on the
opening of buginess on July 1 of that fiscal vear (unless such
date shall not be a businegss day of the Authoritv, in which
cage applications shall be received and accepted on the next
following business day) and continuing thereafter on each
business day in that fiscal vear until all tax credits
authorized for that fiscal year by the Act shall have been
exhausted; subject, however, to the specific provisions of
this Section 2.6. The Director shall record the time and date
of receipt of an application.

2.6.2. Simultaneous Receipt.

In the event that, upon the opening for business of
the Offices of the Authority on anv day, more than one
Applicant is waiting for the Offices to open in order to
gubmit an application, then the applications of all Applicants
[=le) waiting ghall be deemed received and accepted

simultaneously by the Director.
2.6.3. Review of Applications.

The Director shall review all applications in the
order of their receipt to determine if each application is
complete, subject to Subgection 2.6.3.1 of these Rules below.
Such determination shall be made within forty-five (45) davs
of the application’s receipt. In the event that the Director
determines an application to be incomplete, the Director shall
notify the Applicant, in writing, of the reasons for such
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determination and shall return the incomplete application to
the Applicant. The Applicant mav resubmit the application at

any time after correcting the deficiencies stated in the
notice. If the initial filing was substantially complete, as
determined by the Director, the time of filing for the
resubmitted application, for purposes of review by the
Director, shall be the time of the initial filing. If the
initial filing was not substantially complete, the time of
filing shall be the date and time when the resubmitted

application ig received by the Director.

2.6.3.1. Review of Simultanecusly
Received Applications.

In the event of simultanecusly received
applications, the Director shall first review such

applications to determine the tax credits gought by each
application, and the total of the tax credits sought by

all the simultaneously received applications. If the
total tax credits sought by all the simultaneocusly
received applications exceeds the total tax credits then
available for that fiscal vear, the Director shall,
within fifteen (15) days, but not earlier than five (5)
days, after the receipt of such applications, conduct a
lottery to determine the order of review of the

simultaneously received applications. All Applicantsg
that submitted simultaneously received applications shall
be provided written notice of the lottery and be provided

the opportunity for their desidgnated representative to
attend the lottery. To conduct the lotterv, the Director
shall: (1) prepare for each Applicant that gubmitted a
gimultaneously received application, on index cards of
the game fundamental character, an index card setting

forth the Applicant’s name and the tax credits gought by
the Applicant by its application; (2) deposgit in a

container one such index card for each Applicant: (3)
gselect from the container, in a manner that the Director

may not determine the Applicant set forth thereon, and
draw from it one index card; (4) announce and record the

Applicant whose index card was drawn and the amount of
tax credits sought by that Applicant; and (5) repeat
steps (3) and (4) until all Applicants’ cards are drawn
from the container. Each simultaneousgly recejived

application shall be then reviewed for completeness by

the Director in the order in which it was drawn from the

container, Prior to, or at anv time during the lottery
process, —one or wore Applicants, by agreement or
otherwige, may voluntarily decrease the amount of tax
credits sought by its application, provided the minimum
capitalization requirements of the Act and these Rules

continue to be satisfied.
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2.6.4. Exclusive SBIC Application Period.

From the opening of business of the Authority’s
Offices on July 1 of each fiscal vear (unless such date shall
not be a business date of the Authority, in which case the
next following business day shall be the applicable date)
until the close of business on December 27 of that figcal
vear, applicationg will be received, accepted and reviewed by
the Director only from Applicants who certify in their
application that the investment of the entire capital base of
the Applicant will be in one or more small business investment
corporations (SBICs) organized under the provisions of the
Federal Small Businegs Investment Act of 1958, and no
applications will be received, accepted or reviewed from
companies who do not so certifv.

2.6.5, Open Application Period.

From the opening of business of the Authority’s
offices on December 28 of each fiscal year (unless such date
shall not be a business date of the Authority, in which case
the next following business day shall be the applicable date
until the close of busginess on June 30 of that fiscal vear,
applications from all Applicants will be received, accepted
and reviewed by the Director regardless of the Applicant’s
certification as to _investment in SBICS.

2.6.6. Premature Application.

Applications submitted to the Authority prior to the
opening of business on December 28 of each fiscal vear that do
not contain the Applicant’s certification that the investment
of its entire capital base will be in one or more small
business investment corporations will be deemed rejected by
the Director regardless of actual physical receipt of the same
byv the Director and such applications will not be reviewed by
the Director either before or after the December 28 deadline.
Rather, the Applicant that submitted such application must
regubmit a separate application at or subseguent to the
opening of business on December 28 in order that the
Applicant’s application be congidered received and accepted,
and reviewed by the Director.

2.7 False Information.

The submittal of any false or misleading information by
an Applicant will be grounds for rejection of the application and
denial of further «consideration of such Applicant for
gqualification. \

2.8, Complete Applicatiomn.
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Upon a determination by the Director that an application
is complete, the Director shall place the complete application on
the agenda of the next regularly scheduled meeting of the
Authority. Complete applications shall be placed on such agenda in
the order of their review by the Director.

2.9. Action of Authority.

The Authority shall consider all applications in the
order they are placed on the agenda of any regularly scheduled
meeting of the Authority. The Authority shall certify as a
Certified Company and designate as a Qualified Company those
Applicants which meet the requirements of the Act and these Rules.

2.10. Allocation of Tax Credits.

Upon designating an Applicant a Qualified West Virginia
Capital Company, the Authority shall allocate, in the order in
which companies are egualtified so designated by the Authority,
available tax credits for the investors in the Qualified Company-,

subject to Subsection 2.12 of these Rules.

2.11. Notification of gualifieatien Action.

The Director shall notify the Applicant in writing of the
Authority’s action designating or refusing to designate the
Applicant a Qualified West Virginia Capital Company. and The
Director shall issue to ke a Qualified Company the Certificate of
tax credit provided in SubsSection 4.5 of these Rules. Sueh
aNotice to a Qualified Company shall set forth the level of eguity
capitalization that qualifies for tax credits under W. Va. Code
Section §5E-1-8. Notice to an Applicant not designated a Qualified
Company shall get forth the reasons for such determination.

2.12. Suspension of Qualification Process.

£igeatl—year-have—been—allocated-

Notwithstanding the above provigions of these Rules, in
any fiscal vear, upon the allocation to Qualified Companieg of the

total tax credits authorized for that fiscal vear by the Act, the
Authority shall suspend the qualification procesg and the Director
shall redject all subsequently submitted applications. When, in any
fiacal vear, the total tax credits authorized in that figcal veaxr
byv the Act have previously been allocated to Qualified Companies,
all applications received and then pending, and all applications
thereafter submitted to the Director in that fiscal year will not
be reviewed by the Director or considered by the Authority in that
or any subsequent fiscal vyear. Rather, the Applicant that
submitted such an application must resubmit a separate application
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in a_subsegquent fiscal vear in order to be eligible for tax credits
in that subsequent fiscal vear.

2.13. Additional Applications.

A Qualified Company which does not seek additional tax
credits under Sections 3 3.1 through 3.2 of these Rules is not
required to file any additional application with the Authority to
retain its status as a OQualified Company, provided that the
Qualified Company remains in compliance with the requirements of

the Act and these Rules.

2.14. Amendments.

A Qualified Company must notify the Director of any
changes in any of the information filed with the Authority as part
of its application filed under Sections 2-amnd—3 2.1 through 3.2 of
these Rules or any other information submitted to the Authority
pursuant to these Rules. Such notification must be in writing and
filed by the Qualified Company with the Company’s next semi-annual
report which it is required to file pursuant to SubsSection 4.1 of
these Rules.
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Section 3: § 117-1-3. Additional Tax Credits.
3.1. Separate Capital Base.

During each fiscal year, a Qualified Company may apply to
the Authority for designation as qualified of a separate capital
base. Such application for separate capital base must be in the
amount of at least One Million Dollars but may not exceed Four
Million Dollars. The Qualified Company shall file an application
on the form provided for in Section 2.3 of these Rules and shall
provide the information required for applicants in Subsections
2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11, 2.3.12, 2.3.13, 2.3.14, 2.3.15,
amé 2.3.16 and 2.3.18 of these Rules, as they apply to the
Qualified Company’s separate capital base, with all references
therein to Applicantg, investors, capital bases and degignation ag
a Oualified Company being read to apply to Qualified Companies
applying for designation as qualified of a separate capital base,
investors in the separate capital base, the separate capital base
sought and designation as qualified of the separate capital base,
respectively, and shall also amend its original application to
reflect any changes in the information that it initially filed with
the Authority. The preecedures-get-forth—in-Seetiteon—2 provisions of
Sections 2.4 through 2.14 of these Rules shall apply to the
application process, receipt and acceptance of applications, review
of the applications by the Director, &mé action by the Authority
and allocation of tax credits, with all references therein to
Applicants and applications being read to apply to OQualified
Companies applving for designation as qualified of a separate
capital base and applicationg therefor, respectively. Baeh

Designation as qualified of a geparate capital base will create a
geparate capital base for the Qualified Company. Each separate
capital base shall be subject to all investment and reporting
requirements of the Act and Sectiong S—and—+& 5.1 through 6.11 of
these Rules—, independent of any other capital base of the
Qualified Company.

EXAMPLE.

Qualified Company, in fiscal year 1991, has a capital
bage of Two Million Dollars ($2,000,000.00). In fiscal year
1992, Qualified Company may qualify a new and separate capital
base (other than its original capital base of $2,000,000.00),
pursuant to Subsection 3.1 of these Rules, in an amount of at
least One Million Dollars ($1,000,000.00) and not to exceed
Four Million Dollars ($4,000,000.00). Such new and separate
capital base qualified in 1992 shall be governed by the
provisions of the Act as amended in 1991 and these Rules,
including the 35-55-75 investment schedule of W. Va. Code §
5E-1-12(a) and Subsection 5.3 of these Rules.

3.2. Increases to Capital Base. During any fiscal year
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in which it has not received approval for the maximum tax credit of
Two Million Dollars for that year, a Qualified Company may apply
for to the Authority for designation as qualified of an increase in
its existing capital base and additional tax credits thereon in
accordance with SukeSection 4.3 of these Rules ; provided, however,
the maximum_ total amount to which an existing capital base may be
increased is Four Million Dollars (854,000,000.00). The Qualified
Company shall file an application on the form provided for in
Section 2.3 of these Rules and shall provide the information
required for alApplicants in Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9,
2.3.11, 2.3.12, 2.3.13, 2.3.14, 2.3.15, and 2.3.16 and 2.3.18 of
these Rules, as they apply to the increase of the Qualified
Company’s capital base, with all references therein to Applicants,
investors, capital bases and designation as a Qualified Company
being read to apply to Qualified Companies applving for designation
as _gualified of an increase to capital base, investors in the
increase to capital base, the increase to capital base sought and

designation as cgualified of the increase to capital base,
regpectively, and shall also amend its original application to
reflect any changes in the information that it initially filed with
the Authority. The proecedures—getforthin Seetden—2 provisions of
Sections 2.4 through 2.14 of these Rules shall apply to the
application process, receipt and acceptance of applications, review
of the applicationg by the Director, action by amé the Authority
and allocation of tax credits, with all referenceg therein to
Applicants and applications being read to apply to OQualified

Companies applying for designation as qualified of an increase to

capital base and applicationg therefor, resoectlvelv Each

eap&éa}—hase—éef—Ehe—%ise&}—ye&P-eﬁ—whieh—app%tee%te&—éef—ﬂﬁeh
ipercase—was—made~ Designation as qualified of an increase to
capital base will increase the Qualified Company’s existing capital

base regardless of the vear in which the initial capital base was
qualified, but tax credits resulting from the increase to capital
base shall be allocated from tax credits authorized for the fiscal
year in which application for such increase was made. All such
increases and the initial capital base shall together constitute a

singles—geparate total capital base. That total capital base shall
be subject to all investment and reporting requirements of the Act

and Sections 5.1 through 6.11 of these Rules, on a prospective
basig, as if the total capital base was qualified in its entiretvy

at the time of qualification of the initial capital bage; provided,
however, where a Qualified Company was designated ag such prior to
the 1991 amendments to the Act, and its increase to capital base
wag degignated as qualified subsequent to such amendments, the pre-
amendment requirements shall apply to the initial portion of the
total capital base and the post-amendment requirements shall apply
to the increage. Notwithstanding the above provisions, no increase
to capital base shall be degignated as gqualified if, at the time of

degignation, the Qualified Company would be in violation of
Subsection 5.3.3 of these Rules with regard to the total capital
base.
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EXAMPLE 1.

Qualified Company was qualified on February 1, 1989 with
a capital base of $1,000,000.00. Qualified Company wishes to
increase its capital base pursuant to SuksSections 3.2 and 4.3
of these Rules and such increase of $500,000.00 is approved by
the Authority on October 1, 1991. With such increase,
Qualified Company has a single capital base of $1,500,000.00.
However, the original $1,000,000.00 is subject to the 20-40-60
investment schedule under the Act prior to its 1991 amendment,
while the $500,000.00 increase is subject to the 35-55-75
investment schedule of W. Va. Code § SE-1-12(a) and Subsection
5.3 of these Rules. The $500,000.00 increase occurs in Year
23 of the original 20-40-60 investment schedule. Therefore,
as illustrated below, by the end of Year 23, Qualified Company
must have invested in a qualified manner a total of
$6F5-660—066 $975,000.00 (46% 60% of the original $1.0 million

plus 55% 75% of the $500,000.00 increase). By-the—end-of Year

Year 1
2/1/89 - 2/1/90

Cumulative Required
Investment $200,000.00
(20% of $1.0 million)

Total $200,000.00

Year 2
2/1/90 - 2/1/91

Cumulative Required
Investment $400,000.00
(40% of $1.0 million)

-

Total $6+5006—00
$400,000.00

Year 3
2/1/91 - 2/1/92

Cumulative Required
Investment $600,000.00
(60% of $1.0 million)
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$357,000.00
(75% of $500,000.00)

Total $975,000.00

EXAMPLE 2.

Qualified Company was qualified on February 1, 1987 with
a capital base of $1,000,000.00. In 1991, Qualified Company
wishes to increase its original capital base by $500,000.00.
However, the original $1,000,000.00 was subject to the 20-40-
60 investment schedule under the Act prior to its 1991
amendment, while the $500,000.00 increase, if approved, would
be subject to the 35-55-75 investment schedule of W. Va. Code
§ 5E-1-12(a) and Subsection 5.3 of these Rules. Beesuse—the

- Unless Qualified

Company had invested $975,000.00 (60% of the original S1.0
million plus 75% of the $500,000.00 increase) by Februarv 1,
1990, the $500,000.00 increase in 1991 would not be approved
as an increase to the original capital base. Furthermore,
given that each separate capital base must be in the amount of
at least $1,000,000.00, Qualified Company would need to raise
an additional $500,000.00 to be able to form a separate
capital base pursuant to SebsSection 3.1 of these Rules.

Section 4: § 117-1-4. Tax Credits.
4.1. Semi-Annual Reports.

Each Qualified Company shall report to the Tax
Commissioner and the Authority on a semi-annual basis, and shall
file separate reports for each separate capital base that is
designated as qualified by the Authority. Such reports shall be
made at the end of the second and fourth quarters of the Qualified
Company’s fiscal year, covering the preceding two quarters provided
that the first report required under this SubsSection shall be made
no earlier than six (6) months after the Company’s designation as
a Qualified Company, or the designation as qualified of a geparate
capital base, and shall continue until such Qualified Company is
decertified by the Authority. Such reports shall be submitted to
the Authority no later than thirty (30) days from the end of the
second and fourth quarters of the Qualified Company’s fiscal year.
The initial report shall contain the following information:

4.1.1. The name of each investor in the Qualified
Company who has received, or is to receive, a tax credit as
the result of investment in the subiect capital bage;
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4.1.2. The amount of each investor'’'s investment
in the subject capital base and the date on which the
invegstment was made;

4.1.3, The amount of tax credit allowed to the
investor as the result of investment in the subiject capital
bage;

4.1.4, All Qualified Investments the Qualified

Company has made;

4.1.5, Such additional information as may be
requested by the Authority; and

4.1.6. Each subsequent report shall contain only
changes or additions in information from the initial report.

4.2. Authorized Credits.

The total amount of tax credits authorized for a single
Qualified Company may not exceed Two Million Dollars during any
single State fiscal year.

4.3. Additional Tax Credits.

If a Qualified Company has not received approval for the
maximum tax credit of Two Million Dollars within any State fiscal
year, such Qualified Company may apply, pursuant to SwbsSection 3.2
of these Rules, as many as three times during such State fiscal
year for additional credits of at least $50,000.00 each by seeking

designation as qualified of increases to itg capital base.

4.4. Total Credits; Allocation.

The total credits authorized by the Authority for all
Qualified Companies may not exceed a total of Ten Million Dollars
each fiscal year; provided, that for the fiscal year beginning the
first day of July, 1992, 3 i 3

Fety—+994+ the total credits authorized by the Authority for all
Qualified Companies may not exceed a total of Eight Million Dollars
($8,000,000.00) each fiscal year; provided, however, that for the
fiscal year beginning on the first day of July, 1993 and the fiscal
year beginning on the firgt day of July, 1994, the total credits
authorized by the Authority for all Qualified Companies may not
exceed a total of Five Million Dollars ($5,000,000.00). The
Authority shall allocate these credits to Qualified Companies in
the ordexr thet in which companies are designated as Qualified West
Virginia Capital Companies or in which separate capital bases or
increases to capital bage are designated as qualified, as the case

may be.
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4.5. Certificate of Tax Credit.

The Authority shall issue to the Qualified Company a
Certificate approving the amount of tax credits allocated to the
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Autherity, which certificate shall list the investors entitled to
@ tax credit and the amount of credit allotted to each such
investor. The Qualified Company shall issue to each investor

entitled to a tax credit, a Certificate on a form prepared by the
Authority, signed and verified by the Qualified company or by a
duly authorized officer, partner, limited ljability company member
Or manager, or trustee of the Qualified Company, which Certificate
shall set forth the amount of the investor’s credit. The investor
shall submit a true copy of the Certificate with the investor’s tax
return requesting a tax credit. TIf the investor entitled to a tax
credit is a partnership, an S corporation, a limited liability
company or an individual joint investor, the tax credit shall be
apportioned among the partners, the shareholders of the
corporation, the members or the individual investors pursuant to
the provisions of Subsection 4.7.6 of these Rules.

4.6. Investors Entitled to Tax Credit; Amount.

Any investor, including an individual, partnership,
limited liability companvy or corporation, who makes an investment
in a—Cexrtified—Company an_ Applicant that becomes ig designated a
Qualified Company pursuant to these Rules or who makes an
investment in a Qualified Company’s separate capital base or
increase to_capital base that is designated as qualified, is
entitled to a tax credit, as allocated under SubsSection 2.10 of
these Rules, equal to fiftv percent (50%) of the investment, except
ag otherwige provided by the Act or these Rules. The partners of
a partnership, the shareholders of an § corporation, the members of
a limited liability company and individual joint investors shall be
entitled to the credits allocated and authorized by the Authority
for investments by the partnership, the S corporation, the limited
liability company or the joint investors in accordance with the
apportionment plan provided for in Subsection 4.7.6 of these Rules.

4.7. Application of Tax Credits.

4.7.1. General rule. The amount of tax credit
allowed for the taxable year is the portion of the tax credit
authorized under W. Va. Code § 5E-1-8(c) and SubsSection 4.6
of these rules that doeg not exceed the tax liability
limitation as hereinafter provided.

4.7.2. Tax credit available. The credit
available for the taxable year is the sum of:
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a. Unused tax credit carried forward from
prior taxable years (carryforwards); and

b. Amount of tax credit determined under
W. Va. Code § G5E-1-8(c) for the taxable year and
described in SubsSection 4.6 of these Rules herein (tax
credits earned).

4.7.3. Tax liability information.

a. Tax credit available for a taxable year
beginning after June 30, 1986, must be applied against
the same taxes aprd—in—the-gseme-order as set forth in W.
Va. Code § 11-13C-5(c) through (i), _and in that order.

4.7.4. Excess tax credit. The excess of the tax
credit available over the applicable tax liability limitation
for the year is an unused credit which may be carried forward
as hereinafter provided under SubsSection 4.8 of these Rules.

4.7.5. Order of application. If the tax credit
available for a taxable year is not allowed in full because of
the tax liability 1limitation, carryforwards are applied
against the tax liability limitation first. To the extent the
tax liability limitation exceeds carryforwards, tax credit
earned for the taxable year is then applied.

4.7.6. Apportionment.

a. The tax credits authorized by the
Authority for investments by a partnership, an S
corporation, a _limited liability company or individual
joint investors shall be divided pursuant to election of
partners, shareholders, members or individuals as
hereinafter provided.

b. The tax credit earned shall be apportioned
among partners, S corporation shareholders, limited
liability company members or individual joint investors
in any manner they may select, provided that each such
partner, shareholder, member or individual consents to an
apportionment plan. The consent of a partner,
shareholder, member or individual to an apportionment
plan with respect to tax credits earned shall be made by
means of a written statement signed by the partner,
shareholder, member or individual, or a person duly
authorized to act on behalf of the consenting partner,
shareholder, member or individual, stating that such
partner, shareholder, member or individual consents to
the apportionment plan. The statement shall set forth
the name, address, employer identification number or
social security number and taxable year for which the
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credit will be claimed for each partner, shareholder,
member or individual and the amount apportioned to each
partner, shareholder, member or individual wunder the
plan. The consent of more than one partner, shareholder,
member or individual may be incorporated in a single
statement. The statement shall be filed with the
application required pursuant to SubaSection 2.3 of these
Rules and shall be irrevocable and not subject to change
after such filing unless the tax credit authorized by the
Authority is less than the tax credit applied for, in
which case the Authority may request the apportionment
plan to be amended. Each partner, shareholder, member
and individual consenting to an apportionment plan shall
keep as part of his records a copy of the statement
containing all of the required consents.

c. An apportionment plan adopted and
consented to by all partners, S corporation shareholders,
limited liability company members or joint individual
investors shall be wvalid only for the tax credits
authorized by the Authority pursuant to the application
with respect to which the plan is filed. A separate
consent to an apportionment plan must be filed with
regpect to each application filed pursuant to Subsection
2.3 of these Rules.

4.7.7. Tax credits authorized by the Authority may
not be used against any liability the taxpayer may have for
interest, penalties, or additions to tax.

4.8. Carryforward of Unused Tax Credit.

4.8.1. In general. Unused tax credit may be
carried forward to succeeding taxable years but not beyond
fifteen (15) years. Carryforwards of unused tax credit are
taken into account in determining the amount of tax credit
available and the tax credit allowed for the taxable years to
which they may be carried.

4.8.2. Unused credit. If carryforwards and tax
credit earned exceed the tax liability limitation, the excess
attributable to tax credit earned is an unused tax credit.
The taxable year in which an unused tax credit arises is
referred to as the "unused credit year".

4.8.3. Limitation on Carryforwards. Tax credit
carryforwards to a taxable year may not exceed the applicable
tax liability limitation for that year. Tax credit

carryforwards from an unused tax credit year are applied
before tax credit carryforwards from a later unused tax credit
year.
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4.8.4. Joint Return by Husband and Wife. This
Subsection prescribes additional rules for computing the tax
credit carryforwards of a husband and wife making a joint
return for one or more of the taxable years involved in the
computation of the tax credit earned.

a. From Separate to Joint Return. If a
husband and wife, making a joint return for any taxable
year, did not make a joint return for any of the taxable
years inveolved in the computation of the tax credit
earned, the separate tax credits apportioned in
accordance with Subsection 4.7.6 of these Rules shall
together be deemed a joint tax credit carryforward to
such taxable year.

b. Continuous Use of Joint Return. If a
husband and wife making a joint return for a taxable year
made a Jjoint return for each of the taxable vyears
involved in the computation of the tax credit earned or
the tax credit carryforward to such taxable years, the
joint tax credit or tax credit carryforward to such
taxable year is computed in the same manner as the tax
credit carryforward of an individual as provided in
Subsections 4.8.1 through 4.8.3 of these Rules.

c. From Joint to Separate Return. If a
husband and wife making separate returns for a taxable
year made a joint return for any, or all, of the taxable
years involved in the computation of the tax credit
earned or tax credit carryforward to such taxable year,
the separate tax credit carryforward of each spouse to
the taxable vyear 1is computed in accordance with
Subsection 4.8.1 through 4.8.3 of these Rules but with
the following modification: The tax credit of each
spouse for a taxable year for which a joint return was
made shall be deemed to be that portion of the joint tax
credit apportioned to the spouse in accordance with
Subsection 4.7.6 of these Rules.

d. Recurrent Use of Joint Return. If a
husband and wife making a joint return for any taxable
year made a joint return for one or more, but not all, of
the taxable years involved in the computation of a tax
credit carryforward to such taxable years, such tax
credit carryforward to the taxable year is computed in
the manner set forth in Subsection 4.8.4.c of these
Rules. Such tax c¢redit carryforward is considered a
joint tax credit carryforward to such taxable vyear.

e. Joint Tax Credit Carryforwards. The joint
tax credit carryforwards to any taxable year for which a
joint return is made are all the tax credit carryforwards
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of both spouses to such taxable year.

£. Divorce and Remarriage. It is the intent
of this rule to allow the carryforward of joint tax
credits to joint returns and of separate tax c¢redits to
joint returns so long as the two individuals remain
married in both the taxable year in which the tax credit
is earned and the taxable year to which the tax credit is
to be carried. Divorce and remarriage in joint return
cases present special problems. A joint tax credit of
one couple cannot be carried to another taxable year and
applied to the tax liability of a different couple. 1In
applying the rules for joint returns of husband and wife
and separate returns of husband and wife and in cases
involving divorce and remarriage, the principles
established under the Internal Revenue Code and Treasury
Requlations, and interpretations thereof, for net
operating loss carryovers and investment tax credit
carryforwards may be used as a guide.

4.8.5. Tax credits not assignable. No portion of
the tax credit earned by any investor shall be subject in any
manner to alienation, sale, transfer or assignment, except
that tax credits authorized by the Authority for investments
by a partnership, an S corporation, a limited liability
company or individual joint investors may be apportioned
pursuant to Subsection 4.7.6 of these Rules.

4.9, Investment to Date.

The tax credit provided for in W. Va. Code Section 5E-1-8
is available only to those investors whose investment in a
Qualified West Virginia Capital Company occurs on or after the
first day of July 1986.

4.10. Recapture.

If the amount invested by the investor is not used by the
Qualified Company for qualified investments as required by the Act
and Seetien—4—of these Rules, the investor shall not be subject to
a recapture provision for any credit claimed by him to date.
However, the Qualified Company shall be subject to the penalty
imposed under W. Va. Code Section 5E-1-12 and SubsSection 6.6 of
these Rules.

Section 5: § 117-1-5. Investment Reporting, Record Keeping,
Restrictions and Sale or Liquidation.

5.1. Investments.

A Qualified Company shall invest each separate capital
base in Qualified Investments in accordance with the schedule set
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forth in &SuksSection 5.3 of these Rules. The portion of each
separate capital base of a Qualified Company not se required to be
invested in Qualified Investments pursuant to Section 5.3 shall be
maintained or invested by the Qualified Company in one or more of
the following: (i) in Qualified Investments; (ii) in bank accounts
and financial institutions which are located in the State of West
Virginia; and (iii) such other interest bearing instruments with a
maturity of less than one (1) year which are obtained from and
managed by a West Virginia corporation, as defined in Subsection
2.2.3 of these Rules. After am a Qualified Iinvestment is made,
the Qualified Company must obtain and submit to the Authority with
the next semi-annual report of said Company, required to be filed
pursuant to SubsSection 4.1 of these Rules, affidavits prepared by
any authorized officer, eo¥ partner, limited liability company
member or manager, or trustee of the business invested in, which
affidavits set forth the following:

5.1.1. That it 1is a business located in or
principally based in West Virginia;

5.1.2. That more than fifty percent (50%) of its
assets and operations, as defined in Subsection 1.6.1.x of
these Rules, are located in West Virginia;

5.1.3. That more than fifty percent (50%) of its
employees are West Virginia residents—; and

5.1.4. A brief description of the activities the
business is engaged in.

5.2. Affidavit from Qualified Company.

The Qualified Company shall submit to the Authority,
contemporaneous with the filings required under SubsSection 5.1 of
these Rules herein, affidavits prepared by an authorized officer,

partner, limited liability company member or manager, or trustee of
the Qualified Company which demonstrate:

5.2.1. That the business invested in is not a
business engaged in an activity prohibited by SebsSection 5.5
of these Rules;

5.2.2. That the business invested in is a West
Virginia Business as defined in Subsection 1.6.1.x of these
Rules; and

5.2.3. I aogualified—TInvestment—+tThat the West
Virginia Business invested in is engaged in activities that
meet the requirements of a Qualified Investment, as specified
in Subsection 1.6.1.t of these Rules.

5.3. Schedule of Qualified Investments.
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A Qualified West Virginia Capital Company must invest
each separate capital base in Qualified Investments according to
the following schedule:

35.3.1. At least thirty-five percent (35%) of its
capital base within one (1) year of the date on which the
Qualified Company was designated as a Qualified West Virginia
Capital Company by the Authority orx, relative to a separate
capital base designated as qualified pursuant to Section 3.1
of these Rules, within one (1) vear of the date on which eaeh
that separate capital base was designated as qualified by the
Authority;

5.3.2. At least fifty-five percent (55%) of its
capital base within two (2) years of the date on which the
Qualified Company was designated as a Qualified West Virginia
Capital Company by the Authority or, relative to a separate
capital base designated as qualified pursuant to Section 3.1
of these Rules, within two (2) vears of the date on which each
that separate capital base was designated as qualified by the
Authority;

5.3.3. At least seventy-five percent (75%) of its
capital base within three (3) years of the date on which the
Qualified Company was designated as a Qualified West Virginia
Capital Company by the Authority or,_ relative to a separate
capital base designated as alified pursuant to Section 3.1
of these Rules, within three (3) vears of the date on which
eaech that separate capital base was designated as qualified by
the Authority.

5.4. Limitation of Qualified Investment.

No more than thirty percent (30%) of the total equity
raised by a Qualified Company may be invested in any one West
Virginia Business. For purposes of this SubsSection, equity shall
mean the total of all the capital bases designated as qualified by
the Authority. The investment bv a Qualified Company of an entire
separate capital base, or anv part thereof, in a SBIC is not
violative of Section 5E-1-13(a) of the Act or this Section 5.4 of
these Rules, provided investments by the SBIC fully satisfyvy the
requirements of the Act and these Rules as if the Qualified
Company, itself, had made such investments.

5.5. Investment Restrictionsg.

5.5.1. A Qualified Company shall not invest any of
its capital base in any of the following businesses:

a. Banks;
b. Savings & Loan Associations;
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c. Credit Companies;

d. Financial or Investment Advisors;
e. Brokerage or Financial Firms;

f. Other Capital Companies; provided,
however, a SBIC in which all or part of a Oualified
Companyv’s capital base is invested shall not be deemed a
"Capital Company" for purposes of this Subsection:

g. Charitable and religious institutions;

h. Businesses endgaged in €conventional oil
and gas exploration;

i. Insurance Companies;

j. Businegses engaged in Residential Housing
or Development; and

k. Any other business which the Authority
determines to be against the public interest, the
purposes of the Act or in violation of any law.

5.5.2, "Residential housing or development" shall
not include, and "tourism," as referred to in Subsection
1.6.1.t of these Rules, shall include, by way of example and
not by way of limitation, housing which is to be sold as
second residences or which is rented or leased to the public
for overnight stay and which in either event is located near
an established tourism resort. A Qualified Company desiring
to make a "tourism" investment pursuant to this Subsection
shall obtain certification from the Authority that such
investment is eligible for qualification as a "tourism"

investment prior to making such investment.
5.6. Alter Ego Investments Prohibited.

S—6—t—SubstantialdyRelated- W. Va. Code Section
5E-1-13(b)4% prohibits a Qualified Company from making
investments of any portion of its capital base, or other
investments, in a business : 3 i
that ig the "alter ego" of the Qualified Company.

5.6.1. Substantially Related. A business is an

alter ego of a Qualified Company if the ownership of the
businessg ig "substantially related" to the ownership of the
Qualified Company. _Ownership of a business and a Oualified
Company are "Ssubstantially related" shaell-mean—that if one or
more of the following conditions are present at the time the
investment is made or while the investment is outstanding:
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a. Any investor in the Qualified Company is.

or is a _relative (as defined in Subsection 5.6.3 of thesge
Rules) of, an investor in or owner of the buginess. Aan
investor in any parent business shall be deemed an
investor in all subsidiaries thereof for the purposes of
thig Subsection.

EXAMPLE

A Qualified Company is formed with A, B and ¢ as
investors. Qualified Company makes an investment in a West
Virginia Business. For the purposes of Subsection 5.6.1.a of
these Rules, the West Virginia Business would not be

i an "alter eqgo" of the Qualified
Company as long as: (i) neither A, B nor C is an investor or

owner of the West Virginia Business, and; (ii) no speuge
aba 1 A bBloacd ol o4 2 orn PoT g O - P I Oy I=E SN PRI S R P
\-.-J.l..l_-l-\.l-, [ e e -I.\—--l-u‘.—-l.v\—l, L.I\.-h-bl\-&-l..l.-l—\-ﬂl., u\-\—yyua.\_-a.&\.., lJ\.—\.—leJ-\.J\.--\..I.hJ- I g =

stepsister blood relative, spouse, blood relative of a spouse,
oxr member of the household of either A, B or C is an investor
or owner of the West Virginia Business.

b. There is an agreement, written or oral,
between the Qualified Company and the regiid
Bbusiness that the investment by the Qualified Company in
the West—Virginia—Bbusiness is conditioned upon the West
Virginda—Bbusiness (1) entering into any contract,
agreement or other arrangement with an investor in the
Qualified Company or any business owned or controlled by
an investor in the Qualified Company, or (2) applving the
invested funds to a purpose that will, clearly and
naturally, substantially benefit an investor in the
Qualified Company or anvy business owned or controlled by
an _investor in the Qualified Company;

EXAMPLE 1

A Qualified Company is formed with A, B and C as
investors. Qualified Company’s investment in XYZ, a West
Virginia Business, is conditioned upon XYZ entering into a
contract with Company Q, a business owned or controlled by
investor B. Qualified Company would be prohibited from
investing in XYZ on these conditions.

EXAMPLE 2
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Qualified Company is formed with A, B and C as investors.
Qualified Companv’s investment in XYZ. a West Virginia
Buginess, ig conditioned upon XYZ using the investment to
install certain equipment that will necesgitate the use of
supplies sold exclugively by Company 0, a business owned or
controlled by Investor B. Qualified Company would be
prohibited from investing in XYZ on these conditionsg,

c. The investment by the Qualified Company is
conditioned upon a reciprocal investment by another West
Virginia Qualified Company in a business owned or
controlled by an investor in the Qualified Company;

d. The investment by the Qualified Company
results in there being either (i) no equity ownership in

the West—Virginia—Bbusiness other than the Qualified

Company or (ii) the non-Qualified Company ownership in

the WestWirginia Bbusiness lacks economic substance.

EXAMPLE 1

Qualified Company owns ninety percent (90%) of XYZ, a
West Virginia Business. The remaining ten percent (10%)
ownership in XYZ is owned by an individual, M, who received
his shares at no cost to him, and an individual, N, to whom
Qualified Company . loaned the money needed to purchase N's
shares. The loan to N is on a non-recourse basis, meaning
that N has no personal liability to repay the loan. The non.-
Qualified Company ownership by M and N in XYZ "lacks economic
substance" and, pursuant to Subsection 5.6.1.d of these Rules,
ownership of XVZ and Qualified Company are "substantially
related." Therefore, XYZ would be }
an "alter ego" of Qualified Company and Qualified Company’s
investment in XYZ would be prohibited.

EXAMPLE 2

Qualified Company owns eighty-five percent (85%) of the
stock of XYZ, a West Virginia Business which manufactures
widgets. Qualified Company paid $85,000.00 for such stock.
The remaining fifteen percent (15%) of the stock is owned by
an individual, K, who received his share by contributing to
XYZ machinery used to manufacture widgets which has been
appraised at $15,000.00. The non-Qualified Company ownership
by K does not "lack economic substance" and, pursuant to
Subsection 5.6.1.d of these Rules, and XYZ would not be

} an__'"alter eqgo" of Qualified

Company .
EXAMPLE 3
Qualified Company owns ninety shares (equalling ninety
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percent (90%)) of the stock of XYZ, a West Virginia Business.

Qualified Company pald $90,000.00 or $1,000.00 per share for
such stock. The remaining ten shares (or ten percent (10%))
of the stock of XYZ are owned by an individual, D, who bought
such stock for $10.00 or $1.00 per share. Furthermore,

Qualified Company and D have an agreement by which Quallfled
Company has the right to buy D’s shares in XYZ at any time for
$1.00 per share. The non-Qualified Company ownership by D
"lacks economic substance" purstant—te under Subsection
5.6.1.d of these Rules for two reasons: (i) D’s investment of
$10.00 in XYZ is so minimal that D’s investment is risk-free,
and (ii) D’'s agreement with Qualified Company may result in D
not receiving the benefits of ownership in XYZ.

5.6.2. Control of Board of Directors. W—Va—Cede
: . b 13 (o)D) Bibs Swaiifiod c
Bugipress A businesg is an alter eqo of a Qualified Company if
the board of directors of the business is controlled bv the
Qualified Company, unless control consists of no more than a

simple majority of the board. In order to determine control,
directors representing the Qualified Company will include

directors of the West Virginia—Bbusiness that are (i)

employees, officers, directors, limited liability company
managers or other management personnel of the Qualified

Company; (ii) persons who are investors in the Qualified

Company: or (111) persons who are fe%aEeé—by%&keeéwe*—maff&age
relatlveg (as deflned 1n Subsectlon 5. 6 3 of these Rules} of

an investor in, the—gualified Ceompany or am employee, officer,
director, limited liability company manager or other

management official of, the Qualified Company. Non-Qualified
Company directors shall include individuals who do not meet

the preceding conditions, and—whe—aise—are net—related-by
blood . ] hitd

: g ! - If
the Weﬁﬁ—Véfgiﬂia—Bbu31ness is not a corporation then the same
rules concerning control shall apply to the managing body for
the West-—Virginta—Bbusiness, which would be voting partners in
the case of a general partnership, general partners in the

case of a limited partnership, members or managers in the case
of a limited liability company and the management committee or

similar decision making body in the case of a joint venture.

5.6.3. For purposes of Section 5.6 of these Rules,

the term "relative" means a blood relative, a spouse or a
person who is a blood relative of a spouse, including persons

so related by a step or adoptive relationship, or a member of
a_common household. For purposes of SubsSection 5.6 of these

Rules, the term "blood relative" er—lrelsted—by-bleedt shall
include ehitdren—grandechildrenparentsgrandparents lineal
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degcendants, ancestors, brothers and 51sters, nephews and
nieces, uncles+ and aunts, and first cousins.

5.7. Management Interlock.

5.7.1. Except when required in order to remedy
problems arising from a lack of profitability in the West
Virgimia—Bbusiness or from dishonesty of the persons managing
the West—Virgimia-Bbusiness or from the death or unant1c1pated
departure of a person occupying a key management position in
the WeeE—Véfgeﬁ&a—Bbu31ness, a Qualified Company is prohibited

from managing tke—West Virgimiae-B any business in which the
Qualified Company has invegsted. Therefore, unless otherwise

provided, no investor, director, officer or employee of the
Qualified Company can occupy a management position in theWest
V&fgiﬂt&—ﬁ such a bu81ness A "management posmtlon" shalt

beafé—eé—difeeEefe~—~MenagemeﬂE shall 1nclude any position or
office, other than membership on the board of directors,

however described by title or office, where the individual has
responsibility for and authority over all or any portion of
the day-to-day operations of the West—Virgimia-Bbusiness. In
the case of a general partnership or a limited liability
company, a general partner or member shall not be deemed to
occupy a management position in the West—irginia—Bbusiness
merely because such general partner or wmember regularly
exercises his voting rights as long as such general partner or
member is not responsible for and does not have authority over
all or any portion of the day-to-day operations of the West

Virginia—Bbusiness.
EXAMPLE

Qualified Company is one of five general partners in a
general partnexrship which is a West Virginia Business. By
written agreement within the partnership or by written
contract, a general partner other than Qualified Company is
de51gnated the "Managing Partner" and is given authority over
the day-to-day operations of the partnership. Given the
above, Qualified Company does not occupy a management position
in the West Virginia Business even though Qualified Company
would exercise its right to vote on the person who would
occupy the position of Managing Partner.

5.7.2. In order to establish that occupation of
management p051tlons is required in order to cure a lack of
profitability in the West—Virginia—Bbusiness, the Qualified
Company must be able to demonstrate that the expenses of the
West—Virginia—Bbusiness have exceeded the revenues of the
business for two consecutive fiscal quarters. If the
Qualified Company takes control of management of the West
Virginia-Bbusiness, such control shall be relinquished within
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a4 reasonable time after the revenues of the

Bbusiness have exceeded the expenses of the busginess for two
consecutive fiscal quarters. 1In no event shall the Qualified
Company have control of management of the e
Bhusiness for a period exceeding twenty-four (24) months, even
if profitability is not restored at the end of such twenty-
four (24) month period.

35.7.3. In order to establish the existence of the
dishonesty within management, the Qualified Company must be
able to demonstrate that there is substantial reason to
believe that existing members of management have violated
state or federal criminal law in connection with the
performance of their duties for the West—irginia—Bbusiness
and that an independent investigation of the suspected
wrongdoing was undertaken, the results of which indicate the
occurrence of a violation of law. Breach of fiduciary duty
and negligence without more do not constitute "dishonesty."
Where dighonesty in management is established, an investor
director, officer or emplovee of the Qualified Company may

Serve as an interim replacement of existing management for a
maximum period of six (6) months.

5.7.4. In situations involving the death or
unanticipated departure of a person occupying a key management
position in the West—Virginia—Bbusiness, an investor,
director, officer or employee of the Qualified Company may
serve as an interim replacement of such person for a maximum
period of six (6) months.

5.8. Conflict of Interest.

No officer, member, or employee of the Authority shall be
financially interested, directly or indirectly, in any eapitat

company Qualified Company.

5.9. Limitation on Financial Institutions.

5.9.1. No more than forty-nine percent (49%) of the
total capital base of any Qualified Company may be owned by
banks, savings and loan associations, savings banks, or other
financial institutions, or any affiliate thereof, as
investors. For the purposes of this Subsection, "total

capital base" shall mean the sum—of—all-separate total of all

the capital bases :

—and—addi-tions —to—ecapital bases— of—a
Quatified Company designated as qualified by the Authority.

5.9.2. The following shall be an "affiliate" of a
bank, savings and loan association, savings bank, or other
financial institution for purposes of this Section 5.9 of the
Rules and W. Va. Code Section SE-1-20:
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a. A holding company of such <£financial
institution;

b. A wholly owned subsidiary of such
financial institution;

c. A corporation, partnership or other entity
of which such financial institution has majority
ownership;

d. A member of the same controlled group (

as defined for federal income tax purposes) as the bank,
savings and loan association, savings bank, or other
financial institution.

5.9.3. No officer, employee, or director of any
such financial institution, or any affiliate thereof, may
serve on the board of any Qualified Company fermed—under—the
Aet. Sueh—regtriction—ghall—applty—to—affilintes—of—sueh
£fipaneial—institutions- I1f the Qualified Company is not a
corporation, then the restriction shall also apply to the
managing body of the Qualified Company, which would be voting
partners in the case of a general partnership, general
partners in the case of a limited partnership, members or
managers in the case of a limited liability company and the
management committee or similar decision-making body in the
case of a joint venture.

5.10. Sale or Liquidation of Qualified Investments.

5.10.1. A guaktified West Virginia Qualified Company
shall maintain its gQualified i+Investments for a period of at
least five (5) years, except that a equalified West Virginia
OQualified Company receiving repayment or return of a
gQualified #Investment (exclusive of interest, dividends or
other earnings on such investment) shall reinvest the
company’s repaid or returned cost basis in the investment in
a gQualified #Investment which remains outstanding for a
period of time at least equal to the remainder of the initial
five-year term, such reinvestment to be made within twenty-
four (24) months from the date of repayment or return, unless
a waiver is obtained from the Authority prior to the end of
said twenty-four (24) month period: Provided, That such
returned amounts may be accumulated for six (6) months before
the aforesaid twenty-four (24) month period commences.

a. For purposes of Subsection 5.10.1 and W.
Va. Code Section 5E-1-12(b), a debt investment, as
defined at Subsection 1.6.1.j of these Rules, shall be
considered to be "maintained" for the required five-year
period (i) to the extent of the amount written off, when
4i} such debt investment becomes uncollectible and is
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written-off by the Qualified Company: (ii) to the extent
of _amounts repaid, when the unpaid balance is
subsegquently written-off and _installment payments
received by the OQualified Company each vear did not
exceed thirty percent (30%) of the original principal
balance or, if such payments did exceed such thirty (30%)
limit, they were determined by a normal amortization
schedule baged upon at leagst a five (5) vear term; or
44 (iii) to the extent of the entire investment. when
such debt investment is not repaid in full for at least
five (5) years and installment payments received by the
Qualified Company each year during the required five-year
period do not exceed thirty percent (30%) of the original
principal balance, except that installment payments
received by the Qualified Company each year during the
required five-year period may exceed thirty percent (30%)
of the original principal balance if such installment
payments are determined by a normal amortization
schedule. If a Qualified Company has—set—maintained—a

+t—has receiveds installment payments during any one vear
of the required five-year period, not determined by a
normal amortization schedule, which exceed thirty percent

(30%) of the original principal balance of the debt

investment,
perded, or if a Qualified Company receives repavment in

full of a debt investment prior to the end of the five
(5) year period, the Qualified Company shall reinvest all
repaid principal pursuant to Subsection 5.10.1 of these
Rules and W. Va. Code Section 5E-1-12(b), but the amount
of any whilte-the remaining unpaid principal balance will
remain a Qualified Investment and need not be reinvested
if thereafter maintained woudd—remain—cquatifiedas—tong
ag—it—eeontinues—to-be-invested in compliance with these

Rules and the Act. For purposes of this Subsection,
"normal amortization" represents the regular and equal
payment necessary to be made at the end of each period
that will repay both the interest on the loan and the
original loan amount.

EXAMPLE 1.

A. Qualified Company makes a $100,000.00 qualified debt
investment with a stated maturity date of five (5) years in
XYZ, a West Virginia Business. XYZ makes payments to
Qualified Company so that the following amounts of the
principal balance are repaid in the first two (2) years:

Year 1: $10,000.00 principal repaid

Year 2: $31,000.00 principal repaid
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B. The repayment of $31,000.00 of principal in Year 2
violates the thirty percent (30%) limitation in Subsection
5.10.1.a as long as such payment would exceed payments under
a normal amortization schedule.

C. Given that the Year 2 payments exceed payments under
a normal amortization schedule, Qualified Company would be
required to reinvest $41,000.00 (principal payments received
in Years 1 and 2) pursuant to Subsection 5.10.1 and W. Va.
Code Section 5E-1-12(b). The remaining $59,000.00 in
principal owed would remain a gQualified £Investment as long
as the provisions of these Rules and the Act are followed.

EXAMPLE 2.

A, Qualified Company makes a $100,000.00 qualified debt
investment with a stated maturity date of five (5) years in
XYZ, a West Virginia Business. XYZ makes payments to
Qualified Company so that the following amounts of the
principal balance are repaid in the first four (4) years:

Year 1: $25,000.00 of principal repaid
Year 2: $25,000.00 of principal repaid
Year 3: $25,000.00 of principal repaid

Year 4: $25,000.00 of principal repaid

B. The repayment of principal in Years 1 - 4 does not
violate the thirty percent (30%) limitation of Subsection
5.10.1.a. However, since the entire principal balance has

been repaid by the end of Year 4, the investment has not been
maintained for at least five (5) years and, therefore, must be
reinvested pursuant to Subsection 5.10.1 and W. Va. Code
Section SE-1-12(b).

EXAMPLE 3.

A. Qualified Company makes a $100,000.00 qualified debt
investment with a stated maturity date of five (5) years in
XYZ, a West Virginia Business. XYZ makes payments to
Qualified Company so that the following amounts of the
principal balance are repaid in the first two (2) years:

Year 1l: $10,000.00 principal repaid
Year 2: $15,000.00 principal repaid
B. In Year 3, the remaining $75,000.00 of principal due
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on this debt investment becomes uncollectible and is written-
off by Qualified Company as a bad loan. The entire debt
investment is considered maintained for the required five-year
period and no reinvestment of any portion of this investment
is required.

b. A Qualified Company which is unable to maintain
a ¢gQualified 4Investment for the required five-year
period due to voluntary repayment of the investment in
full by the debtor West Virginia business in advance of
the required five-year period, repayment in advance of
the required five-year period due to default by the
debtor West Virginia business and acceleration of the
loan, or otherwise, must reinvest its repald or returned
cogt basisg in the investment as is required by
W. Va. Code Section 5E-1-12(b) and Subsection 5.10.1 of
these Rules.

c. For purposes of Subsection 5.10.1 and W. Va.
Code Section 5E-1-12(b an equity investment, as defined

at Subsection 1.6.1.p of these Rules, shall be considered
to be "maintained" for the regquired five-vear period, to
the extent of the amount not recovered and written-off,
upon the dissolution, liquidation or other termination of
operations of the West Virginia business.

ed. A Qualified Company desiring a waiver from the
Authority of its obligation to reinvest its repaid or
returned pripeipal—3in cost basis from a gQualified
+Investment which has not been maintained for the
required five-year period pursuant to W. Va. Code Section
SE-1-12(b) and Subsection 5.10.1 of these Rules shall
request such waiver in writing and send such written
request by certified mail to the Authority at the
following address: West Virginia Economic Development
Authority,

Capiteol—Complex—PBuilding—6,—Room—525+
Shaxleston—West—irginia—725305+ 1018 Kanawha Blvd.,
Suite 501, Charleston, WV 25301-2828.

The request shall contain the name, mailing
address, and telephone number of a person that can be
contacted by the Authority £for further information
concerning the request. The Qualified Company shall
provide any additional information requested by the
Authority regarding a waiver request.

5.10.2. A Qualified Company may sell or liquidate
a gQualified iInvestment which has been maintained for the
required five-year period; however, the initial cost basis of
such gQualified +Investment shall be maintained or invested by
the Qualified Company in one or more of the following:
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a. In Qualified Investments;

b. In bank accounts and financial
institutions which are located in the State of West
Virginia; and

C. Such other interest bearing instruments
with a maturity of less than one (1) year which are
obtained from and managed by a West Virginia corporation,
as defined in Subsection 2.2.3 of these Rules.

5.11. Equity Capitalization Over Four Million
Dollars.

If a Qualified Company raises capital in excess of Four
Million Dollars in a fiscal year, the capital in excess of Four
Million Dollars does not constitute a part of the capital base of
said company and 1is not subject to the restrictions and
requirements of Sectiong & 5.1 through 5.11 of these Rules.

5.12. Special SBIC Investor Rules,

5.12.1, Qualified Company with SBIC Status. A
SBIC Investor designated as a Qualified Company mav retain all
or any part of its capital base, and need not invest such sums
in another SBIC, if guch Qualified Company has obtained SBIC
statusg. Such a OQualified Company shall make OQualified
Investments in full compliance with the Act and these Rules,
ag well as with the federal Small Business Investment Act and

the federal requlations thereunder.

5.12.2. SBIC Investor and SBIC Investment
Reguirements. The capital base of any SBIC Investor
degignated ag a Qualified Company, the separate capital base
designated as qualified of a SBIC Invegstor previously
degignated a Qualified Company, and the entire capital base of
a SBIC Investor previously designated a Qualified Company for
whom is designated as qualified an increase to capital base
shall be invested in accord with all provisions of the Act and
these Rule by:

a. The Qualified Company; provided, however,

that investments by the Qualified Company in one or more
SBICs ghall be considered as investments in West Virginia

businesses; and

b. The one or more SBICs in which the capital
base is invested, as if each such SBIC is a separate
Capital Company with a capital base equal to the amount
invested by the Qualified Company in that SRIC (except to
the extent the requirements of the federal Small Business
Investment Act _and the federal requlations thereunder are

38




in direct conflict with the Act and these Rules) .

In the event such a SBIC fails to comply with the requirements
of this Subsection 5.12.2, the Qualified Company whose capital
base is invested in such SBIC shall be deemed to have failed
to comply with the provisions of the Act and these Rules, and
shall be subject to all consequences of such.

5.12.3. SBIC Investor Reporting Requirements.
After an investment is made by a Qualified Company in a SBIC,

the Qualified Company shall include in its next semi-annual
report submitted pursuant to Section 4.1 of these Rules (1) a
statement _of the amount invested in any one or more SBICs, (2)
the identity of such SBICs, and (3) documentation sufficient
to satisfy the Authority that such SBICs have been approved as
SBICs by the federal Small Business Administration and remain
in gqoodstanding as such. After a SBIC in which any Qualified
Company’s capital base ig invested has invested funds in one
or more third parties, anv Qualified Company whose capital
base is invested in such SBIC shall include in its next semi-
annual report submitted pursuant to Section 4.1 of these Rules
a statement of investments made by such SBIC (including the
amount and recipient of such investment) and the percentage of
each such invegtment allocable to the Qualified Company’s
investment in such SBIC. Calculation of such percentage shall

be determined by dividing the then unallocated amount of the
Qualified Companv’s investment in the SBIC by the total

investments in the SBIC by all parties available for
investment immediately preceding the SBIC'’s investment at
issue.,

EXAMPLE.

In vear one, Qualified Company_ invests 5X dollars in
SBIC, and others invest 2X dollars in SBIC. Thereafter, SBIC
invests 3X dollars in business A and 1X dollars in Buginess B.

The percentage of each investment allocable to Qualified
Company is 71%, and is calculated by dividing the then

unallocated investment of Qualified Company, 5X dollars, bv
the total investments of the SBIC available for investment, 7X
dollars (5+7=.71). Hence, in year one, 71% of the 3X dollar
invegtment in Business A, or 2.14X dollars is allocable to
Oualified Company’s investment in SBIC, and 71% of the 1X
dollar investment in Businegs B, or .71X dollars, is allocable
to OQualified Company’s invegtment in SBIC, for a total
allocation of 2.85X dollars. 1In vear two, Qualified Company
invests an additional 4X dollars in SBIC, and others invest an
additional 2X dollars in SBIC. _In that vear, SBIC invests 3X
dollars in each of Businesses D, E and F. The percentage of

each vear two investment allocable to Qualified Company is
68%, calculated by dividing the then unallocated investment of

Qualified Companv, 6.15X dollars (4X dollar vear two
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investment plus 2.15X dollars unallocated from year one (5%

dollars total vear one investment - 2.85X dollars allocated in
vear one = 2.15X dollars unallocated b th total
investment in the SBIC available for investment, 9X dollars

ualified Company’s 4X dollar vear two investment lus
othersg’ 2X dollar yvear two investment + 3X dollars remaining
uninvested from vear one investments). Hence, 68% of the 3X

dollar investment in each of Businesses D, E, and F, or 2.05X

dollars, is allocable to Qualified Company’s investment in
SBIC, for a total year two allocation of 6.15X dollars. The
total investment by Qualified Company (5X deollars in vear one
and 4X dollars in vyvear two, a total of 9X dollars) has thus
been accounted for (2.85X dollars in vear one and 6.15X

dollars in vear two).

After a SBIC in which a Qualified Company’s capital base is

invested hasg invested funds in one or more third parties, the

ualifi Company shall obtain and submit affidavits prepared

by officers, partners or manadgers of all third parties in
which such invegtments were made, and affidavits prepared by
authorized officials of the SBIC, pursuant to Sections 5.1 and
5.2 of these Rules, respectively, as if the SBIC were a
Qualified Company and the third parties were Dbusinesses
invested in by such Qualified Company.

Section 6: § 117-1-6. Audits, Reports, Confidentiality,
Examination, Failure to Comply, Penalties,
Decertification.

6.1. Annual Audit and Report.

An audit shall be conducted annually for each Qualified
Company by a certified publie accountant, beginning at the end of
the first fiscal year of the Company, and continging each vear
thereafter until such Qualified Company is decertified by the
Authority. In addition, aw such auditg shall be conducted for each
capital base of the Qualified Company designated as qualified.
Such audits shall also continue until such Qualified Company is
decertified by the Authority, and may be consolidated and submitted
with a3+ any other audits required under this SubsSection, so long
as the—reguirements information required under the Act and these
Rules with respect to each capital base axe ig separate and
distinct. Provided, however, in the case of the capital base of a
Qualified Company designated as such, or a separate capital base or

increase to capital base designated as qualified, prigr to the 1991
amendments to the Act, audits with respect to the capital bases so
qualified need not be conducted after the expiration of a five year

period beginning from the date of the last of such designations if

the Qualified Company is not then actively investing but is instead

merely maintaining existing investments purguant to the

requirements of the Act and these Rules. In such cageg, in lieu of
40




audits, the OQualified Company shall annually file internally

prepared unaudited financial statements accompanied by an affidavit
setting forth (1) the name of the Qualified Companvy: (2) the name
and title of the affiant; (3) that the affidavit is gubmitted in

connection with the internally prepared financial statements of the
Qualified Company: (4) the time period covered by the financial

statements; (5) that there have been no material or significant
changes in the Qualified Company’'s Qualified Investments for the
time period specified, or what, if any, such changes have occurred:
and (6) that the financial statements are true, complete and
accurate.

6.2. General Requirements for Audits+.

The following requirements shall apply to Audits of the
Qualified Company:

6.2.1, The certified public accountant must be
independent of the Qualified Company being examined to ensure
that the audit report will be impartial, in fact and in
appearance.

6.2.2. In performing the audit, the accountant
must prepare working papers in accordance with the generally
accepted accounting standards of field work. Working papers
for an audit must be retained by the accountant for a minimum
of three (3) years from the date of the audit report, or
longer if so notified in writing by the Authority before the
end of the three (3) year period. The working papers shall be
made available upon written request of the Authority or the
Director. The audit shall be conducted in accordance with
generally accepted auditing and accounting principles and such
other guidelines as the Authority may prescribe.

6.2.3. The audit report must address the methods
of operation and conduct of the business of the Qualified
Company and report on the Qualified Company’s compliance with
the requirements of the Act and these Rules and in particular
whether the company has made proper and timely investments.
Any instances of noncompliance must be specifically cited, and
if the accountant finds that the Company has been in
compliance, the accountant must make a positive statement to
that effect.

6.2.4. Three certified copies of the audit report
shall be submitted to the Authority no later than ninety (90)
days from the end of each fiscal year, together with three
copies of a descriptive narrative of the Qualified Company’s
activities, its financial statement, its methods of operation
and the general conduct of the Company.

6.2.5. Bach copy of the audit report and
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narrative statement must be bound in a durable cover. The
name of the Qualified Company and the time period covered by
the report must be visibly printed on the front cover of the
report,

6.2.6. Such other requirements as the Authority
may require.

6.3. Confidentiality.

6.3.1. All information submitted to the Authority
shall be considered confidential and not subject to public
disclosure when filed with the Authority, except as otherwise
provided in this Section 6.3 of the Rules and in 5§ Sections
5E-1-8 and 5E-1-21 of the Act.

6.3.2. All information submitted to the Authority
pursuant to (i) the application for designation as a Qualified
Company and—eother—related—deocuments+ (ii) application for
designation as qualified of a separate capital base pursuant
Lo SubsSection 3.1 of these Rules, and (iii) application for
designation as qualified of an increase to capital base
pursuant to Subsection 3.2 of these Rules, and documents
related to such applications, shall be considered confidential
and not subject to public disclosure when filed with the
Authority, except the following:

a. The full legal name of the entity making
any such application;

b. The mailing and office addresses and
telephone number of such applicant;

c. The name of a person to contact for such
applicant;

d. The names of all directors, officers,

managers or managing partners of such applicant;

e. Whether such applicant has the policy of
restricting its investment to particular areas of the
state, and if so, a description of such particular areas,
or whether such applicant has no such restriction and may
invest statewide;

f£. Whether such applicant has the policy of
restricting the type of its investments to debt
investments, equity investments, capital leases or any
combination of such investments;

g. The amount of capital qualified by the
Authority.
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6.3.3. All information submitted to the Authority
in regard to the semi-annual reports required by SubsSection
4.1 of these Rules, including the affidavits required under
SubsSections 5.1 and 5.2 of these Rules, shall be considered
confidential and not subject to public disclosure when filed
with the Authority, except the following:

a. The name of a Qualified Company that made

a Qualified Investment:

&b. The name, address and phone number of each
West Virginia Business receiving a gQualified +Investment
from & that Qualified Company;

bc. Whether each gQualified iInvestment from

the Qualified Company was a debt investment, equity

investment, capital lease or combination of such
investments, specified ags to the West Virginia Business;

= — A = - = — - ¢

: In which one or more of the
following activities each West Virginia Business
receiving a Qualified Investment from the Oualified
Company is engaged, specified as to the West Virginia
Business: manufacturing; agricultural production or
processing; forestry production or processing; mineral
production or processing, except for convention oil and
gas exploration; provision of services in a service
industry; transportation; research and development of
products or processes associated with any of the
activities previously enumerated above; tourism; computer
software development companies engaged in the creation of
computer software; and wholesale or retail distribution
activities within this state; and

de. Whether the amount of each egQualified
+Investment in a West Virginia Business is: (i) not more
than $50,000.00; (ii) more than $50,000.00, but not more
than $100,000.00; (iii) more than $100,000.00, but not
more than $250,000.00; (iv) more than $250,000.00, but
not more than $500,000.00; (v) more than $500,000.00, but

not more than $1,000,000.00; or (vi) more than
$1,000,000.00,__ specified as to_ the West Virginia
Business.

6.3.4. All information submitted to the Authority

regarding a ruling request pursuant to Sectiong € 8.1 through
8.4 of these Rules shall be considered confidential and not
subject to public disclosure when filed with the Authority,
except that the Authority may, if it so desires, publish or
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make available to the public a summary of such ruling request
provided that all names and other identifying facts are not
included.

6.3.5. All general correspondence of or to the
Authority shall be considered confidential and not subject to
public disclosure.

6.3.6. All information obtained by or submitted to the
Authority in regard to the examination or audit (including
audits performed by independent certified public accountants)
of a Qualified Company pursuant to W. Va. Code Section % S5E-1-
16 and Sections 6.1, 6.5 and 6.11 of these Rules shall be
considered confidential and not subject to public disclosure,
except where such public disclosure results from enforcement
proceedings contemplated by W. Va. Code # Section 5E-1-21(b)
and (c).

6.3.7. Unless otherwise provided, all information
generated internally by the Authority including, by way of
example and not by way of limitation, internal memoranda and
reports shall be considered confidential and not subject to
public disclosure.

6.3.8, All tax returns and tax return information
subject to the nondisclosure restrictions of W. Va. Code %
Section 11-10-5d shall be confidential, except for such
information subject to disclosures authorized, mandated or
permitted pursuant to W. Va. Code &% Sections 5E-1-8, SE-1-21
or 11-10-5s.

6.3.9. In addition to the above information
classified as non-confidential, the Authority may from time to
time consider as non-confidential and disclose to the public
any information by the execution of a resolution or policy
statement that such information shall be non-confidential.

6.3.10. Any person or entity submitting
information to the Authority which is classified as non-
confidential by these Rules or the Act will be treated as non-
confidential and subject to disclosure unless the person
submitting the information makes a satisfaetery showing,
satisfactory to the Authority, at the time the information is
submitted that the information should be treated as
confidential under W. Va. Code & Section 5E-1-21(b). Any
person desiring to make such a submission shall indicate in
writing what information is requested to be treated in a
confidential manner under subseetien—{b)} said section of the
Act and the basis upon which such treatment is justified. A
person making such a request may submit the information

desired to be treated as confidential separatelv from other
information submitted. TIf the Authority concurs with such
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request then the information shall be treated as confidential.
If the Authority disagrees with the requested treatment then
the person submitting such information shall be so notified
and given a ©reasonable opportunity to withdraw the
information.

6.3.11. Notwithstanding any provisions of the Act
or these Ruleg, any record, report, document or information

may be disclosed to any officers, emplovees or authorized

representatives of the State of West Virginia charged with
administering the provigions of the Act and these Rules and

may be disclosed pursuant to proceedings under W. Va. Code
Section S5E-1-16(b) and Section 6.5 of these Rules: provided

however, the provisions of the West Virginia Code regarding
confidentiality and the disclosure of tax returns and tax
information, including without limitation W. Va. Code Section
11-10-5d, apply to the Authority, its agents and emplovees and

to information submitted to the Authority under the Act and
these Rulesg.

6.4. Annual Authority Review.

The Authority shall conduct an annual review of the
Aaccountant’s Rreport and Aaudit required by W. Va. Code Section
S5E-1-16(a) and Section 6.1 of these Rules and any other information
filed by a Qualified Company to determine if the company is abiding
by the requirements of the Act and these Rules, to advise the
company as to the gualification gqualified status of £ke its
investments, and to ensure that no investment has been made in
violation of W. Va. Code & Sections 5E-1-12 and_ 5E-1-13 and
Sections 5.1 through 5.11 of these Rules. The results of said
annual review shall be used to notify the Tax Commissioner of any
Qualified Companies that are not in compliance with the Act or
these Rules.

6.5. Investigation by Authority.

The Authority may examine, under oath, any of the
officers, directors, partners, limited liability company members or
managers, trustees, agents, employees or investors of a Qualified
Company regarding the methods of operation and business of the
company, and any other matters which the Authority may deem
necessary to ensure compliance with the Act and these Rules. The
Authority may issue subpoenag and gubpoenag duces tecum, and
administer ocaths relative to any such examination.

6.6. Non-Compliance Penalty.

Any Qualified Company that fails to make gr maintain
gQualified #Investments pursuant to these Rules and the Act shall
pay to the Tax Commissioner a penalty equal to all of the tax
credits authorized on the capital base which the Qualified Company
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failed to properly invest with interest at the rate of 1-1/2% per
month, compounded monthly, from the date ef said tax credits were
certified as allocated to the Qualified West Virginia Qualified
Company. The Tax Commissioner shall give notice to the Qualified
Company of any penalties assessed hereunder. The Tax Commisgioner
may abate the penalties upon written request if the Qualified
Company establishes reasonable cause for the failure to make or
maintain egQualified <+Investments. The Tax Commissioner shall
deposit any amounts received as penalties hereunder to the State
general fund. To carry out the provisions of this subsSection, the
Tax Commissioner shall have all powers and authority granted to him
under the West Virginia Tax Procedures and Administration Act and
the regulations promulgated thereunder and the penalty may be
assessed and collected in the same manner as other penalties are
assessed and collected under that Act.

6.7. Involuntary Decertification.

Failure of a Qualified Company to comply with the
provisions of the Act or these Rules shall be grounds for
decertification of the Company by the Authority pursuant to Section
SE-1-17 of the Act and thege Rules.

6.8. Notice.

If at any time the Authority determines that a Qualified
Company is not in compliance with the requirements of the Act or
these Rules, the Authority shall give such Qualified Company
written notice of such noncompliance and that the Qualified Company
shall be decertified in ninety (90) days from the date of mailing
of such notice unless the company satisfactorily corrects such
actions of noncompliance or files a petition with the Authority for
reconsideration and demands an administrative hearing. Such
hearing shall be conducted as provided in Article 5, Chapter 29A of
the W. Va. Code.

6.9. Notice of Decertification.

If a Qualified Company is not in compliance with the Act
o¥ and these Rules following said ninety (90) day period provided

by Section 6.8 of these Rules (unless an administrative hearing was
demanded, in which cagse the Qualified Company will be provided a
period to cure noncompliance beginning on the date of issuance of
a_decision supporting the Authority’'s decertification actions and
equal to ninety (90) days less the number of days from issuance of
the notice regquired by Section 6.8 of these Rules to the Qualified
Company’s filing of its petition and demand), the Authority shall
send a notice of decertification to seid the Qualified Company and
to the State Tax Commissioner. Decertification £e of a Qualified
Company may cause the forfeiture of any right or interest to
further tax credits under the Act or these Rules (1) for the
decertified company or (2) for any Applicant, or for any Qualified
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Company seeking designation as qualified of a separate capital base
or an increase in its capital base, in which any officer, general
partner, managing partner, limited liability company member or
manager or trustees—er—invegter--gerved—as 0of the decertified
company is an officer, general partner, managing partner, limited
liability company member or manager, er trustee ef-any-decertified
Suatified-—Company— oY investor.

6.10. Voluntary Decertification Requested by
Qualified Company.

A Qualified Company, which has complied with the
provisions of the Act and these Rules including the provisions of
W. Va. Code & Section 5E-1-12(b) and Subsection 5.10.1 of these
*#Rules, desiring to lose its status as a Qualified Company under
the Act but to remain in existence and not to dissolve or liquidate
pursuant to W. Va. Code § 5E-1-12(c) or Sections 7.1 through 7.4 of
these Rules shall make written application to the Authority
requesting decertification and the revocation of its status as a
Qualified Company under the Act. Such written application for
decertification shall provide information certifying that the
Qualified Company has complied with the provisions of the Act and
these Rules. A Qualified Company requesting decertification shall
provide all information requested by the Authority. The Authority
may perform an audit or examination of any Qualified Company
requesting decertification in order to ascertain or verify the
Qualified Company’s compliance with the Act and these Rules. The
standard to be used by the Authority to determine compliance with
W. Va. Code Section S5E-1-12(b) and Subsection 5.10.1 of these
Rules, will be whether the Qualified Company has maintained for at
leagt five vears individual Qualified Investments totallin 1) at
least sixty percent (60%) of the capital bagse from which such
invegtments were made, with regard to the initial capital base of
a Qualified Company designated as such, or any separate capital
base or increase to capital base designated as qualified, prior to
the 1991 amendments to the Act; or (2) at least seventy-five (75%

of the capital base from which such investments were made, with
regard to the initial capital base of a OQualified Company

degignated as such, or any separate capital base or increasge to
capital basge designated as gqualified, subsequent to the 1991
amendments to the Act.

6.11., Audits.

In addition to the annual audit required under W. Va.
Code Section 5E-1-16(a) and Section_ 6.1 of thege Ruleg, the

Authority and the Tax Commissioner mayv dointlv audit any one or
more OQualified Companies in any vear on a random basis, or for
cause, or for anv other basis the Authorityv and Tax Commissioner
may select. In addition to any other right or power the Tax
Commissioner may have to audit any business in which a Qualified
Company has invested or proposes to invest, the Tax Commissioner
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may audit such a buginess on a random audit selection basis, or for
cause, or on any other basis the Tax Commissioner may select.

Section 7: § 117-1-7. Dissolution or Liquidation of Qualified
Company.

7.1. A Qualified Company may be dissolved or liquidated
only after notice and approval of such dissolution or liquidation
by the Authority. Such approval shall not be unreasonably withheld
by the Authority. Unless waived by the Authority, no dissolution
or liquidation of any Qualified Company may be made if such
dissolution or ligquidation would cause the provisions of Subsection
5.10.1 of these Rules and W. Va. Code § 5E-1-12(b) to be violated.
The standard to be applied by the Authori in determining whether
dissolution or Iljquidation would cause such provisions to be
violated is that set forth in Section 6.10 of these Rules.

7.2. A Qualified Company desiring to dissolve or
liquidate shall make written application to the Authority
requesting the Authority’s approval for such dissolution or
liquidation. Such written application shall include the following:

7.2.1. :\ description of all gQualified
+Investments of the Qualified Company currently outstanding.

7.2.2, Information certifying that all gQualified
+Investments currently outstanding have been maintained or
reinvested, pursuant to W. Va. Code & Section 5E-1-12(b) and
Subsection 5.10.1 of these Rules, for a period of at leasgt
five (5) years; or, if all eQualified +Investments current
outstanding have not been so maintained or reinvested, such
investments must be so identified.

7.2.3. Such additional information as may be
requested by the Authority.

7.3. A Qualified Company applying for approval to
dissolve or liquidate shall provide all information as may be
requested by the Authority.

7.4. The Authority may perform an audit or examination of
any Qualified Company requesting approval for dissolution or
liquidation to ascertain or verify the Qualified Ceompany’s
compliance with the Act and these Rules including without
limitation W. Va. Code # Section 5E-1-12(b) and Section 5.10.1 of
these Rules.

Section 8: § 117-1-8. Ruling Procedure.

8.1. AQualified Company or the organizers of a Qualified
Company may request & an informal ruling from the Authority
concerning the application of the West Virginia Capital Company Act
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and the regulations promulgated thereunder to a specific set of

facts and circumstances. The Authority will not issue rulings
concerning the tax ramifications of investment in a Qualified
Company. Tax ruling requests should be directed to the West

Virginia State—TFax Department of Tax and Revenue.

8.2. A ruling request must meet the following
requirements in order to be considered by the Authority:

8.2.1. The ruling request must be in writing and
gent by certified mail to the Authority at the following
address: West Virginia Economic Development Authority, 1018
Kanawha Blvd., Suite 501, Charleston, WV 25301-2828.

8.2.2. Any factual representations upon which the
ruling will be based must be verified under oath;

8.2.3. The request must state the ruling that is
requested and must contain legal analysis in support of the
requested ruling;

8.2.4. The ruling must be accompanied by a non-
refundable filing fee of three hundred dollars ($300.00) per
ruling requested;

8.2.5. The request must contain the name, mailing
address and telephone number of a person that can be contacted
by the Authority for further information concerning the
request; and

8.2.6. Any additional information requested by the
Authority must be submitted in writing and verified under oath
if the requested information involves factual representations.

8.3. The Authority may publish or release summaries of
previous rulings with facts or characteristics identifying the
person or persons requesting the ruling omitted; however, the only
person who may rely upon a ruling by the Authority are those
persons who requested and received the ruling. As to those
persons, the Authority reserves the right to notify the recipient
of the ruling at the recipient’s last address known to the
Authority that the subject ruling may no longer be relied upon as
of the date of the notice. A ruling may be so prospectively
modified if the Authority determines that the ruling was incorrect
or is in conflict with the statute Act, the—regulatiens these Rules
or any other substantive legal precedent.

8.4. The Authority may also decline to issue a ruling in
which event the filing fee shall be returned to the person
requesting the ruling. From time to time, the Authority may
announce those areas in which it will not issue rulings.
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Section 9: § 117-1-9. Transition Rules.

9.1. @Given that the Act was substantially amended during
the regular session of the Legislature in 1991, the following
provisions, imaececerdaree along with W. Va. Code & Section 5E-1-19,
shall provide transition guidelines for gQualified £Investments.

9.1.1. Until repaid, all gQualified +Investments
made prior to the effective date of the 1991 amendments to the
Act shall remain unaffected by such 1991 amendments and shall
be governed by the Act and Rules promulgated thereunder as +&
they appeared at the time the gQualified £Investment was made .
Funds repaid or returned to a Qualified Company and reinvested
pursuant to W. Va. Code Section 5E-1-12(Db) and Section 5.10.1
of these Rules subsequent to such 1991 amendments shall be
governed by such 1991 amendments.

9.1.2. A Oualified Investment wmade pursuant to
Aany contract or agreement entered into prior to the effective
date of the 1991 amendments to the Act by a Qualified Company
whereby the Qualified Company agreed to make an investment or
increase its investment in a West Virginia Business, with such
investment or increase in investment to take place subsequent
to the effective date of the 1991 amendments to the Act, shall
remain unaffected by such 1991 amendments and sghall be
governed by the Act and Rules promulgated thereunder as +¢
they appeared at the time the contract oxr agreement was
entered into.

9.1.3. Any refinancing or restructuring by a
Qualified Company of a gQualified #Investment which was made
prior to the 1991 amendments to the Act shall remain
unaffected by such 1991 amendments and shall be governed by
the Act and Rules promulgated thereunder as it they appeared
at the time the gQualified #+Investment was initially made
provided that such refinancing or restructuring does not
include any new investment by the Qualified Company.

9.1.4. Any eQualified <Investment made by a
Qualified Company on or after the effective date of the 13991
amendments to the Act shall be governed by the provisions of
the Act as amended in 1991.

Section 10: § 117-1-10. Examples.

10.1. Any example provided in these Rules is provided
merely to demonstrate a certain specific application of the rule it
exemplifies. These examples do not, therefore, represent the
exclusive application of any rule and in no way restrict the
meaning or application of these Rules as they are interpreted by
the Authority and any court or governmental agency of competent
jurisdiction.
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WEST WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
Gaston Caperton, Governor WRGNEA 1018 Kanawha Boulevard, East, Suite 501 Telephone (304) 558-3650
Mc'-”'“’g‘és Charleston, WV 25301-2827 FAX (304) 558-0206

CPPIETUNITY

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157K
Charleston, West Virginia 25305

Re: Statement of Circumstances Necessitating Emergency Rules Pursuant
to Chapter SE, Article 1, Section 5 and Chapter 29A, Article 1, Section
2(d) of the Code of West Virginia, 1931 as amended.

Dear Secretary Hechler:

The purpose of this letter is to set-forth the circumstances which necessitate
the adoption of the emergency rule, Title 117, Section 1. The West Virginia Economic
Development Authority believes that the adoption of this emergency rule is necessary to
prevent substantial harm to the public interest, as required by Chapter 29A, Article 3,
Section 15 of the Code of West Virginia.

In 1986, the West Virginia Capital Company Act was enacted to encourage
immediate investment in West Virginia businesses by making tax credits available to
investors in Qualified West Virginia Capital Companies. The Act limits the total amount
of tax credits which are available in any year. To receive tax credits, each Capital Company
must submit an application to the West Virginia Economic Development Authority
requesting that the Authority "certify" the company and designate the company as "qualified”
within the meaning of the Act. Tax credits are then allocated to Qualified Capital
Companies in the order the companies are certified and qualified, essentially a "first-come,
first-served" basis.

Over the last several years, the demand for tax credits has exceeded the
amount available, This problem has severely strained the current procedure for acceptance
and review of applications for the credits. The "first-come, first-served" application process
has created a competition between the applicants to be "first in line" on the morning of the
first day applications are accepted. In each of the last two years, this process for receiving
applications has resulted in civil actions against the Economic Development Authority,
contesting its administration of the capital company program.

Following the allocation of tax credits in 1993, a petition seeking a writ of
mandamus was brought against the Economic Development Authority by a qualified capital
company which applied for tax credits. A copy of the Verified Petition for Writ of




The Honorable Ken Hechler
November 16, 1995
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Mandamus is attached hereto as "Exhibit 1" Specifically, the petition challenged the
Authority’s designation of the date on which it would accept applications from certain
applicants. The mandamus proceeding was resolved in favor of the Authority.

Despite the Economic Development Authority’s attempts to structure the
application process to avoid further problems, a second petition for a writ of mandamus was
brought against the Authority following the allocation of tax credits in 1994. A copy of the
second Verified Petition for Writ of Mandamus is attached hereto as "Exhibit 2." The action
was brought by an applicant which contested the Authority’s acceptance of applications in
the order the applicants had stationed themselves at the Authority’s offices. The Authority’s
application acceptance process in that year was complicated by the fact that its offices had
relocated to private facilities as to which the Authority had no control. The second action
was resolved by settlement among various applicants.

The complaints in each of these actions centered specifically on the actual
procedure for acceptance of the applications and the competition which the "first come, first
served" procedure creates. The Economic Development Authority incurred significant legal
fees defending these suits. Furthermore, significant administrative time and expense was
also required of the Authority. The actual award of the tax credits was delayed on each
occasion and, most importantly, the potential liability of the Authority in each civil action
totalled millions of dollars.

Under the present legislative rules for accepting and reviewing applications
for tax credits, the potential for problems similar to those that occurred in 1993 and 1994
is substantial. The Economic Development Authority will be forced to expend additional
funds defending any suits which arise due to these concerns. Furthermore, the ability of the
Economic Development Authority to settle such suits is extremely limited in so far as the
total amount of tax credits which are available is established by the Legislature. Without
the cooperation of parties who receive tax credit allocations, future settlements may not be
possible, thus increasing not only the cost of defending any such suits but also the potential
exposure to liability.

The Economic Development Authority believes that the adoption of this
amendment to Title 117, Section 1 as an emergency rule is both permissible and necessary
pursuant to Chapter 29A, Article 3, Section 15(f)(3) of the West Virginia Code. Specifically,
the enactment of this emergency rule should prevent any future needless expenditure of
public funds and remove the risk of further liability of the Economic Development Authority
for the application process, thus preventing substantial harm to the public interest.
Additionally, the proposed rule will ensure fair treatment to all applicants. The Economic
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Development Authority is in the process of seeking Legislative approval of this rule and
expects to hold a comment period on the rule in the next several weeks.

Thank you for your attention to this letter and review of this proposal. If you
have any question regarding any aspect of this rule, please do not hesitate to call.

Very truly yours,

David Warner
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TN THE CIRCUIT COURT OF KANAWHA COUNTY, w&ﬁﬁEﬁIRGIN:A

‘ ! o, 0
FREDERICK L. HADDAD, FREDERICK 9L IANDL PH T
L. HADDAD, JR., SUSAN L. HADDAD, e e
KAREN WHITE HADDAD, PAUL WHITE, B TR SRR L
THOMAS X. POTTER, MICHAEL C. ELLIE, cor e R
FRANK A. BAER, II, FRANK A. BAER, III,
DOUGLAS COOK, WILLIAM ELLIB, JR. and
TONI F. DOFADE,

Petitioners,
v. ¢civil Action No.q%*h771zde11543
WEST VIRGINIA ECONOMIC DEVELOPMENT

AUTHORITY, a statutory corporation,
and DAVID A. WARNER, Director

of the West Virginia B i : i
Develgpmg:t Auigcgi:y ' Genente J ‘J D G E RAE\l SOE\\!

Respondents.

YERIFIED PETITION FOR WRIT OF MANDAMUE

Naturs of Action

Potiticners Beek in this actien a writ of wmandanus
against the respondents due to thelr fallure and refusal to fulfill
their mandatory, nondiscretienary duties under the West Virginia
capital Company Act, W. Va. Code § BE-1-1, g% Beg. (the "aAct'), and
the legislative rules, C.8.R. § 117-1-2 (the "Rules"), promulgated
pursuant to the Act. pPetitioners allege in suppoert of the relief
reguestaed that:
Rarties

1. Petitioners each reside in Kanawha County, West
Virginia, and for the purposes of this action wers and are all of
the partners in Haddad Vanture Capital Fund, a general partnership
exigting under the laws of the State of West Virginia.

2. Regpondent Weet Virginia Economic Development

Authority ("Authority") 4is M"a body corporate and

OlitiCp
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constituting a public corporstion and government instrumentality"
pursuant to W, Va. Code § J31-15~1, ¢t meqg,

3. Respondent David A, warner ("Director") was at all
material times and is the Dirsctor orf the ﬁuthority, having bsen
duly appointed to that office by the Authority pursuant te W. Va.
code § 31-15-6(p).

Juxisdiction

4, This Court has jurisdiction to ¢rant the ralief
regquested pursuant to Article B, Section &, of the Constitution of
Weet Virginia and W. Va. Code § 53-1-2,

Ihe_Act and Rulss

5. The Act provides (W. Va, Code § 5E-1-6(a)) that
"[tlhe [AJuthority shall qualify West Virginia capital conmpanies
commencing after [July 1, 1586)."

€, The Act further provides (W. Va. Code § SE-1-8(b))
that, with respect to the year beginning July 1, 1983, and ending
June 30, 1994 (the "1993-94 fiscal year"), "the [AJuthority shall,
for the first one hundred sighty days of the fiscal year, accept
applicationg only from companies who certify in their application
that the investment of ite entire capital base will be in one or
mors small business investment corporations organized under the
enall business investment act."

7. The Ruleg provide (C.S8.R. § 117-1-2.6) that "[t)he
Director shall record tha time and 4Qate of £iling of the

application at the time the application ia received in the Office

of the [Authority)."
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8§, The Rules further provide (C.8.R, § 117-1-2.8, -2.%)
that "[u)pon a datermination by the Director that an application is
complete, the Director shall place the comp;ate applicatiocn on the
agenda of the next regularly schaduled meetin: of the Authority”
and that "[tlhe Authority shall consider all applications in the
order they are placed on the aganda of any regularly scheduled
meeting of the Authority.®

Iacts

9. Dacember 27, 1993, was the 180th day of the 1553-94
fiscal year.

10. On December 28, 1953, petitioners caused to be
raceived at the Office of the Authority their Application for
Qualification of a West Virginia Capital Company ("Application®)
pursuant to the Act. Upon information, the aApplication was the
tirst such application received at the Office ©f the Authority
after the first 180 days of the 1993-94 fiscal year and, in fact,
the only such application received at the Office of the Authority
on December 28, 1983.

11, Notwithstanding his ministerial, nondiscretionary
duties provided in the Rules (C.S.R. § 117<1-2.6), the Director
failed and refused to record the time and date of filing of the
Application received in the 0ffice of the Authority on December 28,
1983,

12. Despite petitioners’ subseguent demand, the Director
and other agente and representatives of the Authority have refused
to so record the time and date of filing of the Application

received in the Office of the Authority on December 28, 1993,

- -

”
o
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12. Notwithstanding receipt of the Application in the
Office of the Authority on December 28, 1953, and without waliving
any of their rights arising ou: of such recelpt, petitioners again
caused the Application to be recelved &t the Orffice of the
Authority at approximately 8:30 a.m. on December 29, 1983,

14. Upon information, although the Application was
received in the Office of the Authority immediately upon opening of
that Office at approximately 8:30 a.m. on December 29, 1993, the
Director and other agents and representativas of the Authority have
advisad petitioners that the Application hasg been deemed by the
Director to have been received after three other such applications
received in the 0ffice of the AutharitQ at approximataely 8:30 a.m.
on Decambar 29, 1993,

18. Upon information, the Diraecter has dnterﬁinad the
application and the three applications described in paragraph 14,
ebove, to be completes.

16, The next "regularly schedulsd wmeeting of the
Authority" as referred to in the Rules (C,8.R. § 117-1-2.8) will be
held on February 17, 1954.

17. Upon information, the Director intende to place on
the Authority’s agenda for the February 17, 1994, meeting the three
applications referred to in paragraph 14, above, &head of the
Application.

18. The Act limits (W. Va. Code § 5E-1-8) total cradits

authorized for &'l companieas during the 1993=9¢ fiscal yesar to
§€5,000,000.
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19. Upon information, the credits avallable to those
applicants whose applications were received during the first 180
days ©f the 1993-54 ¢rigcal year, when added to the credits
available to the three applicants described in paragraph 14, above,
will sxhaust the credits otherwise available to petitioners.

20, After credits for the 1993-94 £fiscal year are
authorized by the Authority, it will be difficult, if not
impossible, for petitioners to obtain the relief requested. In
addition, othar applicants for whom tha Authority arroneously
authorizas cradits may rely to their dsetriment upon such erroneocus
autnorization.

Basis for Relief

21. The duties of tho Authority and Directer under the
Aot and Rules cited in paragraphs 5-8, cbove, are ministerial,
nondiscretionary duties in the performance of which petitioners
have an enforceable legal interest.

Relief

Petitioners seek:

1, 2 rule to show cause, scheduling this matter for
hearing before February 17, 1994;

2, 2 writ of mandamus, directing the Authority and its
Director to record the time and date of filing of the Application
as of December 28, 1993, and to treat the Application as so filed
for all purposes under the Act and Rules; and

3, An order directing the Authority and its Director to

reimburse petitioners for all costs expended in <his action,
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including a reasonable attorney’s fee, and for such cther reliefl as

this Court deems Jjust.

FREDERICK L. HADDAD, FREDERICK L,
HADDAD, JR., BUSAN L. HADDAD, KAREN
WHITE HADDAD, PAUL WHITE, THOMAS E.
FOTTER, MICHAEL C. ELLIS, FRANK A.
BAER, 1II, FRANK A, BAER, III,
DOUGLAS COOK, WILLIAM ELLIS, JR. and
TONI F. DeFADE

By Counsel

Jonn Phililp ick
JACKSON & XELLY

1600 Laidlay Tower
P.0. Box 583
tharlaston, WV 25322

ABBDIF32
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YERIXICATION

william M. Ellis, Jr., one of the petiticners namsd in
the foregoing Petition, being duly sworn, says that the facts and
allegations thersin containaed are trus, excépt insofar as they are
therein stated to bea on information, and that, inseofar as they are

therein stated to ba on information, he believes them to bs true.

Affiant
Taken, sworn o, and subscribed before me this Q-Qf day
ot C ., 1994,

My commiggion expiras ﬁwéﬂ,‘?/{ )QL/Q 79 .

v ‘ i 1 .
PRI D 4T3 T D= o s Notary Public '\

DRPRGEISL AEAY,
$VVe OF aiFI VINGINIG Y
ARROLPRY

ety UM

Wowim L Pauley

Nt

gAY tiniay Ava
Gk faden, A METO2 '
Ay Corvahelpa Exnirey 8 6-?2_

T

R Ay S = v,
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

FREDERICK L. HADDAD, FREDERICK L. FILED
HADDAD, JR., SUSAN L. HADDAD,
KAREN WHITE HADDAD, PAUL WHITE, OhJAN 2L PH iyt

THOMAS E. POTTER, MICHAEL C. ELLIS,

FRANK A. BAER, II, PRANK A. BAER, IIX,  "TCaTniyd o .., oo me
DOUGLAS COOK, WILLIAM ELLIS, JR. and KARAWIA COUR Ty Sigyft at
TONI F. DeFADE, ounT

Petitioners,

V. civil Action NoO.

WEST VIRGINIA ECONOMIC DEVELOPMENT
AUTHORITY, a statutory corporation,
and DAVID A. WARNER, Director

©f the ¥West Virginim Economie
pevelopment Authority,

Respondents.

AFFIDAVIT OF CHARLES W, LOEB, JR.

STATE OF WEBT VIRGINIA,
COUNTY OF KANAWHA, to-wit:

On January 21, 1994, Charles W. Loeb, Jr., appeared
before me, deposed and stated upoen his sath:

1. My nane is Charles W. Loeb, Jr.

2, At 8:190 n.m. on December 28, 1993, upon the opening
of the offices of the West Virginia Economic Development Authority
("WVEDAY), I presented for filing, to a receptionist in the WVEDA
offices, tha Application for Qualification of a West Virginia
Capital Company on behalf of Haddad Venture Capital Company (the
"Application").'

3, The WVEDA refused to accept the Application for

filing.
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4. To the best of my belief and information, no other
Application for Qualification of a West Virginia Capital Company
was presented for filing at the WVEDA offices on December 28, 1993,

before the Application wag prasented for filing.

CHZ¢~4L- Wi Vaste (Jrr

CHARLES W. LOEB, JR.

Taken, subscribaed and sworn to before me this 2,Zd day

of %_/]M“T, 1994.
My commission expiras: DMWF /4} I‘H?

Abbost!”

[ e P abalaals
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IN THE CIRCUIT COURT OF KANAWHA

FREDERICK 1.. HADDAD,

FREDERICK L. HADDAD, JR.,

SUSAN L. HADDAD, THOMAS E. POTTER,
WILLIAM ELLIS, JR., and

LOUIS S. SOQUTHWORTH, II, doing
business as HADDAD VENTURE CAPITAL
FUND, 1I, a West Virginia general
partnership,

Petitioners,

WEST VIRGINIA ECONOMIC DEVELOPMENT
AUTHORITY, a statutory corporation,
and DAVID A. WARNER, Director of
the West Virginia Economic
Development Authority,

Respondents.

COUNTY, WEST VIRGINIA

c1viL acTioN No. A5 YV ae 2%

VERIFIED PETITION FOR WRIT OF MANDAMUS

Nature of Action

Petitioners seek in this action a writ of mandamus

against the respondents due to their failure and refusal to fulfill

their mandatory, nondiscretionary duties under the West Virginia

Capitol Company Act, W.Va. Code §5E-1-a, et seq. (the "Act"), and

the legislature rules, C.S.R. §117-1-2 (the "Rules"), promulgated

pursuant to the Act.

requested that:

Petitioners allege in support of the relief




Parties

1. Petitioner Haddad Venture Capital Fund, II, is a
general partnership comprised of the individual petitioners. The
individual petitioners each reside in Kanawha County, West
Virginia, and for the purposes of this action were and are all of
the partners in Haddad Venture Capital Fund, II, a general
partnership existing under the law of the State of West Virginia.

2. Respondent West Virginia Economic Development
Authority ("Authority") 1is "a body corporate and politic,
constituting a public corporation and government instrumentality™
pursuant to W.va. Code §31-15-1, et seq.

3. Respondent David A. Warner ("Director™) was at all
material times and is the Director of the Authority, having been
duly appointed to that office by the Authority pursuant to W.Va.
Code §31-15-6(p).

Jurisdiction

4. This Court has ijurisdiction to grant the relief
requested pursuant to Article 8, Section 6, of the Constitution of
West Virginia and W.Va. Code. §53~1-2. .

The Act and Rules

5. The Act provides (W.Va. Code §5E-1-6(a)) that "[t]he
[Ajuthority shall qualify West Virginia capital companies
commencing after [July 1, 1986]."

6. The Act further provides (W.Va. Code &§5E-1-8(b))
that, with respect to the year beginning July 1, 1993, and each
fiscal year thereafter, "the [AJuthority shall, for the first one

-2-




hundred eighty days of the fiscal year, accept applications only
from companies who certify in their application that the investment
of its entire capital base will be in one or more small business
investment corporations organized under the small business
investment act.”

7. The Rules provide (C.S.R. §117-1-2.6) that "[t]he
Director shall record the time and date of filing of the
application at the time the application is received in the Office
of the [Authority]."

8. The Rules further provide (C.S.R. §117-1-2.8, -2.9)
that "[u]pon a determination by the Director that an application is
complete, the Director shall place the complete application on the
agenda of the next regularly scheduled meeting of the Authority”
and that "[t]he Authority shall consider all applications in the
order they are placed on the agenda of any regularly scheduled
meeting of the Authority.”

9. The Authority posted at its main office and
otherwise disseminated notices established the procedure for
submitting application and for establishing the order in which
applications would be received, true copies of which are attached
hereto as Exhibits A and B.

Facts

10. Haddad Venture Capital Fund, I1 (the Haddad Fund),
by its authorized representative (the "Haddad Representative')
appeared at the North (Back) Door of the Boulevard Tower Building
on Tuesday, December 27, 1994, with the completed application of
...3_




the Haddad Fund seeking to qualify as a venture capital company and
gualify for $750,000 in tax credits and assumed a position in the
line of applicants which had formed.

11. Upon information and belief, at the time the Haddad
Representative assumed his place in line, private security guards
could be seen inside the commercial office building in which the
Authority's offices are jocated, being the aforesaid Boulevard
Tower Building, at a location other than the jocation designated in
the notice of the Authority posing as security guards to the
building.

12. Upon information and belief, the private security
guards were hired by Massey Coal Co. and/or Massey Coal Capital
Corp. and/or an affiliate thereof ("Massey") in an attempt to
assure that the application to be filed by a Massey affiliated
venture capital fund applicant (the "Massey Applicant") was
designated as the first application received by the Authority and
was accorded first priority consideration by the Authority.

13. Upon information and belief, a few hours before the
time designated in the posted notice (Exhibit B) at which the.
Authority would accept applications at the Rear Door of the
Boulevard Tower Building, one of the aforesaid security guards
relinguished his purported role as a building security guard inside
the said building and jumped ahead of the line of applicants,
wrongfully assuming the first position in line outside the building

over the protests of those already in line, including the Haddad

Representative.




14. Upon information and belief, the representative of
the Authority who appeared at the North (Back) Door of the
Boulevard Tower Building at the designated time to received
applications in behalf of the Authority was advised by the Haddad
Representative and others of the facts set forth above and,
notwithstanding the protest of the Haddad Representative, the
application submitted in behalf of the Massey Applicant was
accepted by the Authority's representative and designated as first
in priority to be considered by the Authority.

115. The Authority has notified the designated
representative of the Haddad Fund that the Authority has received
applications for venture capital companies seeking tax credits in
an amount in excess of the total amount of credits available and
that, after calculating the credits applied for by those applicants
whose applications were received prior to that of the Haddad Fund
(including the Massey Applicant who, upon information, sought
$2,000,000 in tax credits), only $395,000 in credits is available
for the Haddad Fund, although the Haddad Fund applied for credits
of $750,000.

16. The Authority has refused to disclose the identity
of applicants for venture capital fund-tax credits, the specific
amount of each application or the order in which such applications
were received.

17. The Haddad Fund has made a written protest to the
Authority setting forth the facts contained herein and has
requested that the Massey Applicant be disqualified or that its

.-5_



priority for consideration by the Authority be reduced to a
position below that of the Haddad Fund, but the Authority appears
to have no procedure to handle such protests and the Authority has
been unwilling or unable to acknowledge its power and authority to
grant the relief necessary to correct this situation.

18. The Authority is schedule to convene On Thursday,
January 19, 1995, for the purpose of acting upon applications
received by the Authority's representative and has evidenced 1its
intent to consider all applications received in the order of
priority assigned by the Authority's representative who accepted
the applications and it is believed that the Massey application
will be considered first and that only $395,000 in credits will be
available for the Haddad Fund, rather than the $750,000 in credits
for which application was made.

Basis for Relief

19. The Authority has a mandatory duty to assure fair
and eguitable treatment of all applicants for venture capital fund
tax credits and to assure that all applicants follow the rules,
regulations and procedures established by the Authority which is a
ministerial, nondiscretionary duty in the performance of which
petitioners have an enforceable legal interest.

20. The duty of the Authority to consider applications
for venture capital fund tax credits on a "first come -~ first
served” in the order submitted by those applicants who have made
such submission in accordance with the rules, regulations and

procedures established by the Authority is a ministerial,

-6~




nondiscretionary duty in the performance of which petitioners have
an enforceable legal interest.

21. Upon information and pelieve, the Massey Applicant
wrongfully obtained priority for the application he submitted by
wrongfully and unlawfully securing the first place in line at the
time and place designated for the acceptance of applications for
venture capital companies.

22. Petitioners will be irreparably damaged by the
reduction of the tax credits made available to them by reason of
the Authority's acquiescence in according the application filed by
the Massey Applicant first priority.

23. Petitioners have a clear legal right to the relief
requested.

Relief

Petitioners seek:

1. A rule to show cause, scheduling this matter for
hearing prior to the meeting at which the Authority is scheduled to
qualify the applicants for venture capital fund tax credits, which
meeting is scheduled for January 19, 1995;

2. A writ of mandamus directing the Authority and its
Director to disqualify the Massey Application for the reasons set
forth herein or to reassign the priority for consideration of

applications by the puthority so that the Haddad Fund application

would be considered prior to the Massey Applicant's application;




3. An order directing the Authority and its Director to
reimburse petitioners for all costs expended in this action
including reasonable attorney's fees; and

4. such other relief as this Court deems just.

FREDERICK L. HADDAD,

FREDERICK L. HADDAD, JR.,

SUSAN L. HADDAD,

THOMAS E. POTTER,

WILLIAM ELLIS, JR., and

LOUIS S. SOUTHWORTH, I1I, doing

business as HADDAD VENTURE

CAPITAL FUND, II, 2& West

Virginia general partnership,
By Counsel

o

A
William W. Booker
John R. Hoblitzell
KAY, CASTO, CHANEY, LOVE & WISE
P. 0. Box 2031
Charleston, West Virginia 25327
(304) 345-8900




VENTURE CEPITEL
TAX CREDITS

Applications will be accepted at the office of the West Virginia Economic
Development Authority et Suite 501, 1018 Kenawha Boulevard (the "Boulevard
Tower"), Charleston, West Virgiria, beginning at the opening of businese at
8:30 2a.m, on December 28, 1994. .

IMPORTANT INFORMATION

Access to the Boulevard Tower is restricted during non~=buginess
hours. No unauthorized permcn is allowed inside the buillding
betwasn the hours of 6:30 p.m. and 7:30 a.m. Monday through
Fridey. .

any aepplicant wishing to eppear et the Boulevard Tower prior t-
7:30 a.m. on Decembar 28 should wait outside the noxrth (reax)
door of the building. Maintenance personnel will unlock the
building at 7:30 a.m,

No non-employee will be permitted access to the Authoxrity offices
prior to 8:30 a.m, December 28 for the purpose of submitting a
venture capital application. Any person having gained access to
the building after 7130 a.m. should wait in the elevator lobby on
trtxeetggth fioor until access to the Authority office is granted
a H .

Thara are NO PUBLIC FACILITIES in the Boulevard Tower. Access to
rast rooms is available only to individuals who work in the
 budlding.

Commenoing with the opening of business at 8:30 e.m. on December
28, 1994, the Authority will receive applications in the order
submitted, and will zecord the time and date of f£iling
accordingly and mark the order of receipt of appliocations,
Applications will be reviewsd for completensss in the order
received and, if determined to be complete or substentlally
complete, will bs placed for considerstion on the egenda of the
next meeting of the Authority's Board in the order of reocelpt,
Any snd 8ll evailable tax oreliits will be allocated to investors
in gualified companies in the order that the applications of such
capital ocompanies are coneidered by the Authority and deemed
qualified. Upon alloostion of any and ell aveileble tex credits,
remaining epplications will not be considered by the Authority.

Any gquestions oonocerning this matter should be directed to Randy L.
?:J;gz-:%dggé ggpgty Director, West Virginia Eoconomic Development Authority, at
- 5 - )

PLEASE LEAVE THIS NOTICE POSTED UNTIL DECEMBER 29

EXHIBIT A



REVISION TO NOTICE ON WEST VIRGINIA VENTURE CAPITAL CREDIT
APPLICRTIONS

APPLICATIONS FOR VENTURE CAPITAL TAX CREDITS WILL BE RECEIVED AT
THE NORTH (BACK) DOOR OF THE BOULEVARD TOWER BUILDING AT 8:30 A.M
WEDNESDAY, DECEMBER 28.

ONLY THOSE PARTIES IN LINE AT THAT DOOR AT THAT TIME WILL BE
CONSIDERED IN LINE FOR THE ACCEPTANCE OF THEIR APPLICATION,

THTS NOTICE SUPERCEDES ANY NOTICES POSTED PRIOR TO DECEMBER 27,
1994 REGARDING THIS MAITER.

EXHIBIT B




VERIFICATION

ﬁ;eJﬁnrkf L (F?eJ) }éx%ﬂ%r/, one of the petitioners

named in the foregoing VERIFIED PETITION FOR WRIT OF MANDAMUS,

being duly sworn, Says that the facts and allegations therein are
true, except insofar as they are therein stated to Dbe on
information, and that, insofar as they are therein stated to be on

information, he believes them to be true.

%M

. Affiant

Taken, subscribed and sworn to before me this /3 day

of January, 1955.

My commission expires: Z’o\lul /“){ Hro3
NOTARY PUBLIC \:%W"" C‘“Mu

ETATE OF WEST ViRaINIA Notary Public

TunF. Lofedn

HAGDAD & AZETCIATES
359 MacCORALE AVE.
CHARLESTON, WV 25314
My Commistion Exciex  APRIL 14, 2003




VWESTE CAPITOL COMPLEX
Gaston Caperton, Governor & BECGPERGILL WEST VIRGINIA DEVELOPMENT LFFICE CHARLESTON, WV 25235-0311

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157K
Charleston, West Virginia 25305

RE: Consent to filing of Agency Adopted Emergency Rule
Dear Sccretary Hechler:

Pursuant to West Virginia Code § 5F-2-2(a)(12), the undersigned hereby
grants consent to the filing of the following emergency rule which has been adopted by the
West Virginia Economic Development Authority: Title 117, Series 1, titled "General
Administration of the West Virginia Capital Company Act: Establishment of the Application

Procedures to Implement the Act."

Signed this 16th day of November, 1995.

Thomas C. Burns
Executive Director of the West Virginia
Development Office




DATE: NOVEMBER 16, 1995

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY

EMERGENCY RULE TITLE: GENERAL ADMINISTRATION OF THE WEST
VIRGINIA CAPITAL COMPANY ACT:

ESTABLISHMENT OF THE APPLICATION
PROCEDURES TO IMPLEMENT THE ACT

1. Date of Filing November 16, 1995

2. Statutory authority for promulgating emergency rule:

W.Va. Code &8 20A-1-2(d) and SE-1-5

3. Date of filing of proposed legislative rule: November 21, 1995

4, Does the emergency rule adopt new language or does it amend appeal a current
legislative rule?

The emergency rules amend current legislative rules

5. Has the same or similar emergency rule previously been filed and expired?
No

6. State, with particularity, those facts and circumstances which make the emergency
rule necessary for the immediate preservation of public peace, health, safety or
welfare.

See response to number 8 below. Additionally, the procedure for acceptance of
applications necessitated under the current rules holds potential for disturbances of
the peace and/or violence,

7. If the emergency rule was promulgated in order to comply with a time limit
established by the Code or federal statute or regulation, cite the Code provision,
federal statute or regulation and time limit established therein.

Not applicable




State, with particularity, those facts and circumstances which make the emergency
rule necessary to prevent substantial harm to the public interest.

The existing rules are imprecise and unclear, resulting in legal challenges in recent
years to the Authority’s administration of the capital company program, thus
unnecessarily causing expenditure of state funds. Such suits subject the Authority to
potential multi-million dollar liabilities. Additionally, the existing rules, and_their
application, may result in inequitable treatment of certain applicants and the West
Virginia businesses to be invested in by such applicants.




West Virginia Economic Development Authority
Legislative Rule
Title 117, Series 1

WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
Title 117, Series 1

BRIEF SUMMARY OF RULE

The purpose of this emergency rule is to amend and clarify provisions of the
existing legislative rules pertaining to (1) the Authority’s acceptance of applications for
designation as qualified of capital companies, separate capital bases, and increases to capital
bases; (2) the Authority’s review of such applications; (3) the Authority’s designation as
qualified of capital companies, separate capital bases, and increases to capital bases; and
" (4) the Authority’s allocation of tax credits available under the Capital Company Act, West
Virginia Code Section 5E-1-8, to companies or capital bases so designated.

The emergency rule delineates the procedures to be followed by applicants
and the Authority relative to such processes, specifically addressing separate capital bases
and increases to capital bases, the certification and qualification processes, simultaneously
received applications, and applications of applicants certifying that their funds will be
invested in small business investment corporations. The emergency rule further clarifies
investment requirements of qualified companies investing in small business investment
corporations. The rule also clarifies certain procedural and technical aspects of the Capital
Company Act and its tax credit program. |




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: General Administration of the West Virginia Capital Company Act:
Establishment of Application Procedures to Implement the Act.

Type of Rule: __XX _ Legislative Interpretive Procedural

Agency: _West Virginia Economic Development Authority

Address: 1018 Kanawha Boulevard, East, Suite 501
Charleston, West Virginia

— o e e e b A AME M mm mmm e mm e mme oy A M M M e S wme e AN SN EES M M M e e v —— i e M e e mm At L
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1. Effect of Proposed Rule: See #2.

" ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEREAFTER

ESTIMATED TOTAL
COST

PERSONAL
SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERATIONS

EQUIPMENT
OTHER

2. Explanation of above estimates:

The proposed rules are expected to have no negative fiscal impact. While impossible
to quantify, the proposed rules should result in fiscal savings due to diminished
litigation expenses, decreased exposure to legal liability and increased efficiency as
set forth below.




Objectives of these rules:

The proposed emergency rules are intended to provide clear and precise processes
for the Economic Development Authority’s acceptance and review of applications
seeking designation as qualified of capital companies, separate capital bases and
increases to capital bases, for the Authority’s designation of such, and for its
allocation of tax credits available under W.Va, Code Section 5E-1-8 to companies
and capital bases so designated as qualified. The existing rules have proven to be
imprecise and ambiguous. Application of the existing rules in prior years has
resulted in costly legal actions against the Authority regarding its administration of
the capital company program. The proposed emergency rules should substantially
decrease the likelihood of future legal actions, diminish the possibility of legal
liability and significantly increase the efficiency of the Authority in administering the
program and of applicants seeking to utilize the program.

Rule Title: General Administration of the West Virginia Capital Company Act:

Establishment of the Application Procedures to Implement the Act.

Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

The implementation of these emergency rules will permit the prompt and
efficient allocation of tax credits available to Qualified West Virginia Capital
Companies and significantly decrease the likelihood of the Authority being
subjected to future lawsuits as a result of its administration of the program.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific
groups of Citizens.

The Authority’s prompt and efficient administration of the capital company
program, and clear and precise rules pertaining to the program will benefit
capital companies by decreasing the costs of ascertaining requirements for
program participation and ensuring fair treatment of all participants.
Moreover, West Virginia businesses will benefit from additional investments
by capital companies resulting from increased participation in the program
and decreased costs.

C. Economic Impact on Citizens/Public at Large.

Implementation of these emergency rules will save taxpayer’s dollars
heretofore expended on defending legal actions challenging the Authority’s
administration of the program and further expended on determining
appropriate procedures to be followed by the Authority. In addition, the
citizens of West Virginia will benefit from job growth and economic




development stimulated by increased capital company investment in West
Virginia businesses.
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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: West Virginia Economic Development Authority

RULE: Amendments, Series 1, General Administration of the West Virginia Capital
Company Act: Establishment of the application Procedures to Implement
the Act

DATE FILED AS AN EMERGENCY RULE: November 16, 1995

DECISION NO. 15-95

Following review under WV Code 29A-3-15a, it is the decision of the Secretary of State

that the above emergency rule be approved. A copy of the complete decision with
required findings is available from this office.
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EMERGENCY RULE DECISION

(ERD 15-95)

AGENCY:  West Virginia Economic Development Authority

RULE: Amendments, Series 1, General Administration of the West Virginia
Capital Company Act: Establishment of the Application Procedures
to Implement the Act

FILED AS AN EMERGENCY RULE: November 16, 1995

par. 1 The West Virginia Economic Development Authority (Authority) has filed the
above amendments to an existing emergency rule.

par. 2 West Virginia Code 29A-3-15a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary
of State to determine if the agency filing such emergency rule: 1) has complied
with the procedures for adopting an emergency rule; 2) exceeded the scope of
its statutory authority in promulgating the emergency rule; or 3) can show that
an emergency exists justifying the promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision as to whether or
not such an emergency rule should be disapproved [(29A-3-15a(b)].

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings with the
appropriate supporting documents by the time the emergency rule decision is
issued or the expiration of the thirty-five day review period, whichever is sooner,
the Secretary of State shall rule in favor of procedural compliance.

par. 6 The Authority filed this emergency rule with supporting documents with the
Secretary of State November 16, 1995 and with the LRMRC November 16,
1995.




par.

par.

par.

par.

par.

par.
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It is the determination of the Secretary of State that the Authority has complied
with the procedural requirements of WV Code §29A-3-15 for adoption of an
emergency rule.

(B) Statutory Authority -- WV Code 5E-1-5 reads:

The authority shall promulgate rules in accordance with §294-3-1 et seq to carry out
the policy and purposes of this article, to provide any necessary clarification of the
provisions of this article and to efficiently provide for the general administration of
this article.

It is the determination of the Secretary of State that the Authority has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(f) defines "emergency” as follows:

() For the purposes of this section, an emergency exists when the promulgation of
a rule is necessary for the immediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this code
or by a federal statute or regulation or to prevent substantial harm to the public
interest.

There are essentially three classes of emergency broadly presented with the
above provision: 1) immediate preservation; 2) time limitation; and 3) substantial
harm. An agency need only document to the satisfaction of the Secretary of
State that there exists a nexus between the proposal and the circumstances
creating at least one of the above three emergency categories.

The facts and circumstances as presented by the Authority are as follows:

The existing Legislative Rules are imprecise, unclear and ambiguous with regard
to the Authority’s acceptance of applications (for designation of venture capital
companies as "Qualified Companies," whose investors are thus entitled to tax
credits under the Capital Company Act), its review of such applications, and its
process for designation of applications as qualified. Such imprecision, lack of
clarity and ambiguity have resulted in the Authority being subjected to legal
actions, in the form of mandamus proceedings, in each of the preceding 2 fiscal
years relative to its application acceptance procedures. In defending such
actions, the Authority has been forced to expend a substantial portion of its
annual capital company legal budget. Moreover, such suits expose the Authority
to potential liability of millions of dollars. Additionally, the pendency of the legal
actions has forced the Authority to freeze the administration of the capital
company program, thus delaying the participation in the program of entities
lawfully entitled to so participate as well as delaying those entities’ infusion of
capital into West Virginia’s economy.




The existing rules fail to provide adequate guidance to either the Authority or
capital company program participants. Lack of guidance may result in
deprivation of participants’ rights, whether due to the Authority’s misapplication
or misinterpretation of the rules, or participants’ mistakes or inaction due to
confusion. Additionally, continued challenges to the Authority’s administration
of the program is likely to undermine confidence of participants and the public
in the Authority, as well as in state government as a whole.

Amendments to the Capital Company Act in 1993 have not been reflected in
legislative rules. Those amendments directly pertain to the application process
and have exacerbated the inadequacy of the existing rules.

The proposed emergency rules are intended to provide a precise and clear
mechanism for the Authority’s acceptance and review of applications, and its
allocation of tax credits directly therefrom.

par. 13 Itis the determination of the Secretary of State that this proposal qualifies under
the definition of an emergency as defined in §29A-3-15(f).

par. 14 This decision shall be cited as Emergency Rule Decision 15-95 or ERD 15-95
and may be cited as precedent. This decision is available from the Secretary of
State and has been filed with the West Virginia Economic Development
Authority, the Attorney General and the Legislative Rule Making Review

Commission.
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