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SECRETARY OF STATE

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: _West Virginia Economi¢ Development Authority TITLE NUMBER:_117

RULE TYPE: Legislative . CITE AUTHORITY _W.Va. Code 8 29a-1-2(d) and
5E-1-5

AMENDMENT TO AN EXISTING RULE: YESX NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: Series 1

TITLE OF RULE BEING AMENDED: _General Administration of the West Virginia

Capital Company Act: Establishment of the Application Procedures to
Implement the Act

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:
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IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
COMMENT PERIOD WILL END ON _ December 29, 1995 AT _12 Midnight

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING
ADDRESS.

David A. Warner, Director

West Virginia Economic Development
THE ISSUES TO BE HEARD SHALL BE

Authority LIMITED.JO THIS PROPOSED RULE.
_1018 Kanawha Boulevard, East / g\ M
_Charleston, W.V. / J .

Authoxyized Signature \%

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL
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MOUNTA‘I,I:S
OPPORTUNITY

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157K
Charleston, West Virginia 25305

RE: Consent to filing of Proposed Legislative Rule for
Comment Period

Dear Secretary Hechler:

Pursuant to West Virginia Code § 5F-2-2(a)(12), the undersigned hereby
grants consent to the filing of the Proposed Legislative Rule for Comment Period: Title
117, Series 1, titled "General Administration of the West Virginia Capital Company Act:
Establishment of the Application Procedures to Implement the Act."

Signed this 16th day of November, 1995.

% c JAW_%

Thomas C. Burns
Executive Director of the West Virginia
Development Office




West Virginia Economic Development Authority

Legislative Rule
Title 117, Series 1

WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
Title 117, Series 1
BRIEF SUMMARY OF RULE

The purpose of this proposed rule is to amend and clarify provisions of the existing
legislative rules pertaining to (1) the Authority’s acceptance of applications for designation as
qualified of capital companies, separate capital bases, and increases to capital bases; (2) the
Authority’s review of such applications; (3) the Authority’s designation as qualified of capital
companies, separate capital bases, and increases to capital bases; and (4) the Authority’s
allocation of tax credits available under the Capital Company Act, West Virginia Code Section
5E-1-8, to companies or capital bases so designated.

The proposed rule delineates the procedures to be followed by applicants and the
Authority relative to such processes, specifically addressing separate capital bases and increases
to capital bases, the certification and qualification processes, simultaneously received applications,
and applications of applicants certifying that their funds will be invested in small business
investment corporations. The proposed rule further clarifies investment requirements of qualified
companies investing in small business investment corporations.

In addition to various technical amendments to the existing Legislative Rules, the
proposed rule addresses several problematic areas brought to the Authority’s attention in recent
years. First, the proposed rule clarifies and defines the situations that will constitute prohibited
"alter ego" investments, in an attempt to put the regulations in line with the policy and purposes
underlying the Act. Second, the proposed rule sets forth standards for maintenance of
investments. Such standards directly relate to the third area of concern addressed by the proposed
rule -- voluntary decertification of capital companies, which process has as a condition precedent
the maintenance of investments as required by the Act. Finally, the proposed rule establishes
audit standards for capital companies with capital bases qualified under the Act prior to its
amendment in 1991,
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The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157K
Charleston, West Virginia 25305

Re:  Statement of Circumstances Necessitating Proposed Rule Pursuant to
Chapter SE, Article 1, Section 5 and Chapter 29A, Article 1, Section 2(d)
of the Code of West Virginia, 1931 as amended.

Dear Secretary Hechler:

The purpose of this letter is to set-forth the circumstances which necessitate the
adoption of the proposed rule, Title 117, Section 1.

In 1986, the West Virginia Capital Company Act was enacted to encourage
immediate investment in West Virginia businesses by making tax credits available to investors
in Qualified West Virginia Capital Companies. The Act limits the total amount of tax credits
which are available in any year. To receive tax credits, each Capital Company must submit an
application to the West Virginia Economic Development Authority requesting that the Authority
"certify" the company and designate the company as "qualified" within the meaning of the Act.
Tax credits are then allocated to Qualified Capital Companies in the order the companies are
certified and qualified, essentially a "first-come, first-served" basis.

Over the last several years, the demand for tax credits has exceeded the amount
available. This problem has severely strained the current procedure for acceptance and review
of applications for the credits. The "first-come, first-served" application process has created a
competition between the applicants to be "first in line" on the morning of the first day
applications are accepted. In each of the last two years, this process for receiving applications
has resulted in civil actions against the Economic Development Authority, contesting its
administration of the capital company program.

Following the allocation of tax credits in 1993, a petition seeking a writ of
mandamus was brought against the Economic Development Authority by a qualified capital
company which applied for tax credits. A copy of the Verified Petition for Writ of
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Mandamus is attached hereto as "Exhibit 1." Specifically, the petition challenged the Authority’s
designation of the date on which it would accept applications from certain applicants. The
mandamus proceeding was resolved in favor of the Authority.

Despite the Economic Development Authority’s attempts to structure the
application process to avoid further problems, a second petition for a writ of mandamus was
brought against the Authority following the allocation of tax credits in 1994. A copy of the
second Verified Petition for Writ of Mandamus is attached hereto as "Exhibit 2." The action was
brought by an applicant which contested the Authority’s acceptance of applications in the order
the applicants had stationed themselves at the Authority’s offices. The Authority’s application
acceptance process in that year was complicated by the fact that its offices had relocated to
private facilities as to which the Authority had no control. The second action was resolved by
settlement among various applicants.

The complaints in each of these actions centered specifically on the actual
procedure for acceptance of the applications and the competition which the "first come, first
served" procedure creates. The Economic Development Authority incurred significant legal fees
defending these suits. Furthermore, significant administrative time and expense was also required
of the Authority. The actual award of the tax credits was delayed on each occasion and, most
importantly, the potential liability of the Authority in each civil action totalled millions of dollars.

Under the present legislative rules for accepting and reviewing applications for tax
credits, the potential for problems similar to those that occurred in 1993 and 1994 is substantial.
The Economic Development Authority will be forced to expend additional funds defending any
suits which arise due to these concerns. Furthermore, the ability of the Economic Development
Authority to settle such suits is extremely limited in so far as the total amount of tax credits
which are available is established by the Legislature. Without the cooperation of parties who
receive tax credit allocations, future settlements may not be possible, thus increasing not only the
cost of defending any such suits but also the potential exposure to liability.

The Economic Development Authority believes that the adoption of the proposed
amendments to Title 117, Section 1 is necessary. Specifically, the enactment of this proposed
rule should prevent any future needless expenditure of public funds and remove the risk of further
liability of the Economic Development Authority for the application process, thus preventing
substantial harm to the public interest. Additionally, the proposed rule will ensure fair treatment
to all applicants.
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In addition to amendment and clarification of the application acceptance process,
the proposed rule addresses several issues problematic to the Economic Development Authority
in recent years. First, the proposed rule clarifies certain procedural and technical aspects of the
Capital Company Act and its program, including explicit provision for participation by limited
liability companies as qualified companies.

Second, in the past several years, the Economic Development Authority has
encountered several situations that would appear to constitute "alter ego” investments of the type
intended to be prohibited by the Act’s policies and purposes, but which are ostensibly permitted
by the current rules. The proposed rule refines the test for "alter ego" investments so as to clarify
prohibited investments.

Third, the 1991 amendments to the Act provided express requirements for
maintenance of investments. The proposed rule defines what constitutes "maintenance" of an
investment.

Fourth, in the last two years, the Economic Development Authority has been
presented with requests for voluntary decertification by the first generation of participants in the
Capital Company program. The proposed rule sets forth the standard for analyzing a capital
company’s ripeness for voluntary decertification based upon its compliance with the investment
maintenance rules. Lacking such a standard in the existing rules, the Economic Development
Authority has entered into extended negotiations and compromises with companies who have
sought voluntary decertification. The proposed rule will clearly set forth the standard for
decertification and, accordingly, future decertification analyses will be greatly expedited.

Fifth, the proposed rule establishes explicit audit requirements for capital
companies with capital bases qualified under the Act prior to its amendment in 1991.

Thank you for your attention to this letter and review of this proposal. If you have
any question regarding any aspect of this rule, please do not hesitate to call.

Verytedly yours,

l

Randy Eldridde
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, P{Eﬁf'fEHIRGIN:A

FREDERICK L. HADDAD, FREDERICK oL IAN DL PH e s
L. HADDAD, JR., SUSAN L. HADDAD, e e
KAREN WHITE HADDAD, PAUL WHITE, KA O e T e o
THOMAS E. POTTER, MICHA.L C. ELLIS, VOl
TRANK A. BAER, II, FRANK A. BAER, III,

DOUGLAS COOK, WILLIAM ELLIE, JR. and

TONI F. DRFADE,

Petitioners,

v. ¢Civil Action No.%‘-")’ﬂmu-%‘o

WEST VIRGINIA ECONOMIC DEVELOPMENT
AUTHORITY, a statutory corporation,
and DAVID A. WARNER, Director

of the West Virginia B i - :
Develgpment Authc?igy, Fonense JU DGE RAE\!SON

Respondents,

RY 0
f Aet

Poetiticoners seek in <this action a writ of mandanus
against the regpondents due to their fallure and refusal to fulfill
their mandatory, nondiscreticnary duties under the West Virginia
Capital Company Act, W. Va. Code § 3E-1-1, et geg. (the "Act"), and
the leglslative rules, C.8.R. § 117=-1-2 (the "Rules"), promulgated
pursuant to the Act. Petitioners allege in support of the relief
regquestad that:
karties

1. Petitioners esach reside in ERanawha County, West
Virginia, and for the purposes of this action wara and are all of
the partners in Haddad Vantura Capital Fund, a general partnership
exigting under the laws of the State of West Virginia.

2. Raspondant West Virginia Economic Development

Authority ("Authority") is "a body corpoerate and olitic,
SIREXHIBITAR:

—
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constituting & public corperetion and government instrumentality"
pursuant to W. Va. Code § 31~18-1, et Req.

3. Respondent David A, warner ("Directer™) was at all
material times and i the Dirsctor of the kuthority, having been
duly appeinted to that office by the Authority pursuant to W. Vva.
Code § 31-15«6(p).

Dapisdiction

4. This Court bas jurisdiction to grant tha raliaef
requested pursuant to Article B, Saection 6, of the Constitutisn of
West Virginia and W. Va. Code § 53-1-2.

Ihe Act and Rulses

5. The Act provides (W. Va. Code § EE-1-6(a)) that
“[tlhe [Aluthority shall qualify West Virginia capital companies
commencing after (July 1, 1986)."

6. The Act further provides (W, Va. Coda § SE-1~8(Db))
that, with respect to the year beginning July 1, 1993, and ending
June 30, 1994 (the "1993-94 fiscal year"), "the [A]utherity shall,
for the first one hundred eighty days of the fiscal year, accept
applicaticns only from companies who certify in their application
that the investment of its entire capital base will be im one or
mere small business investment corporations organized under the
emall business investment act."

7. The Rules provide (C.S.R. § 117=1~-2.6) that “{¢lha
Director shall record tha +ime and date of £iling eof the
application at the time the application iz received im the Office
of the [Authority).®
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8. The Rules further provide (C,5.R. § 117-1-2.8, -2.9)
that "{u)lpon a determination by the Director that an application is
complete, the Director shall place the complete application on the
agandm of the next regularly schseduled meeting of the Authority"
and that "{tlhe Authority shall consider all applications in the
order they are placed on the aganda of any regularly scheduled
meeting of <he Authority."

Iacts

9. Dacamber 27, 1993, wae the 180th day of the 1993~34
fiscal year.

10. ©On December 28, 1953, petitioners caused to be
raceived at the 0ffice of the Authority their Application for
Qualificatien of a West Virginia Capital Company (“Application")
pursuant to the Act., Upon information, the aApplication wag the
first such application received at the Office of the Authority
after the rirst 180 days of the 1993-94 fiscal yeer and, in fact,
the only such application recaived at the Office of the Authority
on December 28, 1983,

11, VNotwithstanding his ministerial, nondiscrationary
dutles provided in the Rulas (C.S.R. § 117-1-2.6), +he Dirsector
failed and refused to racord the time and date of filing &f the
Application received in the 0ffice of thae Authority on December 28,
1993.

12. Desapite petitioners’ subsequent demand, the Directer
and othaer agents and representatives of the Authority have refused
to so record the time and date of filing of the Applicﬁtion

received in the Office orf the Authority on December 28, 1993.

-3=
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13. Notwithstanding receipt of the Application in the
Office of the Authority on December 26, 1952, and without waiving
any oI thelr rights arising ou: of such recaelipt, petitioners again
caused the Application to be received =t cthe 0ffice of the
Autnority-at approximately 8:30 a.m. on December 29, 1993,

14, Upon information, although <the Application was
recelved in the Office of the Authority immediately upon opening of
that Office at approximately B:30 a.m. on December 29, 1993, the
Director and other agents and representatives of the Authority have
advised petitioners that the Application has been deemed by the
Director to have been received after thres other such applications
received in the Office of the Authorit& at approximataely 8:30 a.m.
on Decamber 25, 1693.

15. Upen information, the Diraector has datarﬁinad the
Application and the three applications described in paragraph 14,
above, to be complste.

16, The next "regularly schedulsd wmeeting of the
Authority" as referred to in the Rules (C.8.Rs § 117-1~2.8) will be
hald on February 17, 19%4.

17. Upon information, the Director intends to place on
the Authority’s agenda for the February 17, 1994, meeting the three
applications referred to in paragraph 14, above, ahead of the
Application.

18. The Act limits (W. Va. Code § 5E-1-8) total cradits

authorized for all companies during the 1993-54 figeal yaar to

$5,000,000.
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9. Upon information, the credite avalilable to those
applicants whose applications were received during the first 1B0
days ©of <The 1993-94 figcal year, when added to the credits
avajlable to the three applicants described in paragraph 14, above,
will exhaust the credits otharwise available to petitioners.

20, After credits for the 1923-354 fiscal year are
authorized by the Authority, it will be difficult, if not
impossible, for petitioners to obtain the relief requested. 1In
addition, othar applicants for whom tha Authority errenecusly
authorizes credita may rely to their dst-iment upon such erroneous
authorization.

Basis for Relief

21. The duties of the Authority and Director under the
Act and Rules cited in paragrapha 5-8, above, are ministerial,
nondiscretionary duties in the performance of which petitioners
have an enforceable legal interest.

Rolief

Petitioners seek:

1, A rule to show cause, scheduling this matter for
hearing before February 17, 1894;

2. 2 writ of mandamus, directing the Authority and its
Director to record the time and date of filing of the Application
as of December 28, 1893, and to treat the Application as so f£ilaed
for all purpcses under the Act and Rulaes; and

3, An order directing the Authority and its Director te

raimburse petitioners for all costs expended in <his action,
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ineluding a reasonable attorney’s fse, and for such cther reljef as
this Court deems Jjust.

FREDFRICK L. HADDAD, FREDERICK L.
KADDAD, JR., SUSAN L. HADDAD, KAREN
WHITE HADDAD, PAUL WHITE, THOMAS E.
POTTER, MICHAEL C. ELLIS, FRANK A.
BAER, 1II, FRANK A. BAER, III,
DOUGLAS COOK, WILLIAM ELLIS, JR. and
TONI F. DeFADE

By Counsel

John Philip
JACKSON & KELLY
1600 Laidlay Tower
P.0. Box 533
Charlagtaon, WV 25322

ick

ABBMF32
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TIRI N
William M. Ellis, Jr., one of the petitioners namad in
the foregoing Petition, being duly sworn, says that the facts and
allegations therein contained are Trus, excépt insofar &z they are
therein stated to be on information, and that, insofar as they are

tharein stated to be on information, he believes them to be true.

L]

Taken, sworn to, and subscribed bhefore me this 2.4 day
w

of ~ . las4.

My commigsion expiras ﬁ"“yfz% }QJ /4 7? '

E P Tl o T Ty N o i ' Notary Publiec ': é

ORPZISL AEAYL
$3..Ye QF wiid? cifGINIG

e TS LIS ¥ 1

N T

ARROLAYL

Moreiw L Pauiey

T

20 lader Ava,
Ch- ‘satem, A/ fZe0n

< __-{.3::- Cler‘M‘ls.:-Inn Expires a-u-w"_

bl 1S
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IN THE CIRCUIT COURT QF KANAWHR COUNTY, WEST VIRGINIA

FREDERICK L. HADDAD, FREDERICK L. FILED
HADDAD, JR., SUSAN L. HADDAD,

KAREN WHITE HADDAD, PAUL WHITE, O JBR 2 Py pu gz
THOMAS E. POTTER, MICHAEL C. ELLIE, et

FRANFK A. BAER, II, FRANK A. BAER, IIX, Tigyc .-

" "'-"“ ‘.-L Ay T e
DOUGLAS COOX, WILLIAM ELLIS, JR. and KARAWNA COURTE Gyt Sover
TONI F. DeFADE, vier

Petitioners,

V. civil action No.

WEST VIRGINIA ECONOMIC DEVELOPMENT
AUTHORITY, a statutory corporation,
and DAVID A, WARNER, Director

¢l the West Virginia Economice
Development Authority,

Respondents.

AFFIDAVIT OF CHARLES W. LOER, JR.

ETATE QF WEST VIRGINIA,
COUNTY OF KANAWHA, to-wit:

On January 21, 1594, Charles W. Loeb, Jr., appearaed
before me, deposed and stated upon hig sath:

1. My name is Charles W. Loeb, Jr.

2. At 8:30 a.m. on Decamber 28, 1993, upon the opening
of the cffices of the West Virginla Economic Development Authority
("WVEDA"), I presanted for filing, tec a raceptionist in the WVEDA
offices, the Application for Qualirication of a West Virginia
Capital Ccmpany on behalf of Haddad Venture Capital Company (the
"Application")..

3. The WVEDA refused to accept the Application for
£iling.
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4. To the best of my belief and information, nc other
Application for Qualification of a West Virginia Capital Company
was pregentad for filing at the WVEDA offices on December 28, 1993,

bafore the Application was presentsd for filing.

CHZ**AL- W Vbe (far

CHARLES W. LOEB, JR.

Taken, subscribed amd sworn to befors me this é!ﬁ day

of %M‘““?" 1994.
My commission expiraes: 3-@4-%&{!' ﬁ/. "?‘fg
- F
5 — e d/&ﬂf~>f271»r) éZé&é;dl?L'

;2 0 "iLlAL 2T Nﬁaiy Public
P et HUTA ST A
Vot o . I YIS SNTIEE Y
| . :_".' o) SHERDY L .’-.??BOTT&
Lot N e et By
A Ciengiele, beer: Vig'sh 0343
'z - Wy Cemviaiis Tt W, 34, LE2S
ABBUAEDY
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IN THE CIRCUIT COURT OF KANAWHA

FREDERICK L. HADDAD,

FREDERICK L. HADDAD, JR.,

SUSAN L.. HADDAD, THOMAS E. POTTER,
WILLIAM ELLIS, JR., and

LOUIS 5. SOUTHWORTH, II, doing
business as HADDAD VENTURE CAPITAL
FUND, II, a West Virginia general
partnership,

Petitioners,

WEST VIRGINIA ECONOMIC DEVELOPMENT
AUTHORITY, a statutory corporation,
and DAVID A. WARNER, Director of
the West Virginia Economic
Development Authority,

Respondents.

COUNTY, WEST VIRGINIA

cIvIL acTioN No. D35 7Y hat 25

VERIFIED PETITION FOR WRIT OF MANDAMUS

Nature of Action

Petitioners seek in this action a writ of mandamus

against the respondents due to their failure and refusal to fulfill

their mandatory, nondiscretionary duties under the West Virginia

Capitol Company
the legislature
pursuant to the Act.

requested that:

Act, W.Va. Code §5E-l-a, et seq.

(the "Act"), and

rules, C.S.R. §117-1-2 (the "Rules"), promulgated

Petitioners allege in support of the relief




Parties

1, Petitioner Haddad Venture Capital Fund, II, is a
general partnership comprised of the individual petitioners. The
individual petitioners each reside in Kanawha County, West
Virginia, and for the purposes of this action were and are all of
the partners in Haddad Venture Capital Fund, II, a general
partnership existing under the law of the State of West virginia.

2. Respondent West Virginia Economic Development
Authority ("Authority") is "a body corporate and politic,
constituting a public corporation and government instrumentality"”
pursuant to W.va. Code §31-15-1, et seq.

3. Respondent David A. Warner ("Director") was at all
material times and is the Director of the Authority, having been
duly appointed to that office by the Authority pursuant to W.va.
Code §31-15-6(p)-

Jurisdiction

4. This Court has jurisdiction to grant the relief
requested pursuant to Article 8, Section 6, of the Constitution of
West Virginia and W.Va. Code. §53-1-2. .

The Act and Rules

5. The Act provides (W.Va. Code §5E-1-6(a)) that "[t]he
[AJuthority shall qualify West Virginia capital companies
commencing after [July 1, 1986]."

6. The Act further provides (W.Va. Code S§5E-1-8(b))
that, with respect to the year beginning July 1, 1993, and each
fiscal year thereafter, "the [A]Juthority shall, for the first 6ne

-2-



hundred eighty days of the fiscal year, accept applications only
from companies who certify in their application that the investment
of its entire capital base will be in one or more small business
investment corporations organized under the small business
investment act.”

7. The Rules provide (C.S.R. §117-1-2.6) that "[t]he
Director shall record the time and date of £filing of the
application at the time the application is received in the Office
of the [Authority].”

8. The Rules further provide (C.S.R. §117-1-2.8, -2.9)
that "[u]lpon a determination by the Director that an application is
complete, the Director shall place the complete application on the
agenda of the next regularly scheduled meeting of the Authority"”
and that "[t]he Authority shall consider all applications in the
order they are placed on the agenda of any regularly scheduled
meeting of the Authority."”

9. The Authority posted at {its main office and
otherwise disseminated notices established the procedure for
submitting application and for establishing the order in which
applications would be received, true copies of which are attached
hereto as Exhibits A and B.

Facts

10. Haddad Venture Capital Fund, II (the Haddad Fund) ,
by its authorized representative (the "Haddad Representative")
appeared at the North (Back) Door of the Boulevard Tower Building
on Tuesday, December 27, 1994, with the completed application of

-3-




the Haddad Fund seeking to qualify as a venture capital company and
qualify for $750,000 in tax credits and assumed a position in the
line of applicants which had formed.

11. Upon information and belief, at the time the Haddad
Representative assumed his place in line, private security guards
could be seen inside the commercial office building in which the
Authority's offices are located, being the aforesaid Boulevard
Tower Building, at a location other than the location designated in
the notice of the Authority posing as security guards to the
building.

12. Upon information and belief, the private security
guards were hired by Massey Coal Co. and/or Massey Coal Capital
Corp. and/or an affiliate thereof ("Massey") in an attempt to
assure that the application to be filed by a Massey affiliated
venture capital fund applicant (the "Massey Applicant") was
designated as the first application received by the Authority and
was accorded first priority consideration by the Authority.

13. Upon information and belief, a few hours before the
time designated in the posted notice (Exhibit B) at which the.
Authority would accept applications at the Rear Door of the
Boulevard Tower Building, one of the aforesaid security guards
relinguished his purported role as a building security guard inside
the said building and jumped ahead of the line of applicants,
wrongfully assuming the first position in line outside the building
over the protests of those already in line, including the Haddad

Representative.
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14. Upon information and belief, the representative of
the Authority who appeared at the North (Back) Door of the
Boulevard Tower Building at the designated time to received
applications in behalf of the authority was advised by the Haddad
Representative and others of the facts set forth above and,
notwithstanding the protest of the Haddad Representative, the
application submitted in behalf of the Massey Applicant was
accepted by the Authority's representative and designated as first
in priority to be considered by the Authority.

‘15. The Authority  has notified the designated
representative of the Haddad Fund that the Authority has received
applications for venture capital companies seeking tax credits in
an amount in excess of the total amount of credits available and
that, after calculating the credits applied for by those applicants
whose applications were received prior to that of the Haddad Fund
(including the Massey Applicant who, upon information, sought
$2,000,000 in tax credits), only $395,000 in credits is available
for the Haddad Fund, although the Haddad Fund applied for credits
of $750,000.

16. The Authority has refused to disclose the identity
of applicants for venture capital fund tax credits, the specific
amount of each application or the order in which such applications
were received.

17. The Haddad Fund has made a written protest to the
Authority setting forth the facts contained herein and has
requested that the Massey Applicant be disqualified or that its
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priority for consideration by the Authority be reduced to a
position below that of the Haddad Fund, but the Authority appears
to have no procedure to handle such protests and the Authority has
been unwilling or unable to acknowledge its power and authority to
grant the relief necessary to correct this situation.

18. The Authority is schedule to convene on Thursday,
January 19, 1995, for the purpose of acting upon applications
received by the Authority's representative and has evidenced its
jntent to consider all applications received in the order of
priority assigned by the Authority's representative who accepted
the applications and it is believed that the Massey Application
will be considered first and that only $395,000 in credits will be
available for the Haddad Fund, rather than the $750,000 in credits
for which application was made.

Basis for Relief

19. The Authority has a mandatory duty to assure fair
and equitable treatment of all applicants for venture capital fund
tax credits and to assure that all applicants follow the rules,
requlations and procedures established by the Authority which is a
ministerial, nondiscretionary duty in the performance of which
petitioners have an enforceable legal interest.

20. The duty of the Authority to consider applications
for venture capital fund tax credits on a "first come - first
served" in the order submitted by those applicants who have made
such submission in accordance with the rules, regqulations and
procedures established by the Authority is a ministerial,
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nondiscretionary duty in the performance of which petitioners have
an enforceable legal interest.

21. Upon information and believe, the Massey Applicant
wrongfully obtained priority for the application he submitted by
wrongfully and unlawfully securing the first place in line at the
time and place designated for the acceptance of applications for
venture capital companies.

22. Petitioners will be irreparably damaged by the
reduction of the tax credits made available to them by reason of
the Authority's acquiescence in according the application filed by
the Massey Applicant first priority.

23. Petitioners have a clear legal right to the relief
requested.

Relief

Petitioners seek:

1. A rule to show cause, scheduling this matter for
hearing prior to the meeting at which the Authority is scheduled to
qualify the applicants for venture capital fund tax credits, which
meeting is scheduled for January 19, 19385;

2. A writ of mandamus directing the Authority and its
Director to disgualify the Massey Application for the reasons set
forth herein or to reassign the priority for consideration of
applications by the Authority so that the Haddad Fund application

would be considered prior to the Massey Applicant's application;




3. An order directing the Authority and its Director to
reimburse petitioners for all costs expended in this action
including reasonable attorney's fees; and

4. Such other relief as this Court deems just.

FREDERICK L. HADDAD,

FREDERICK L. HADDAD, JR.,

SUSAN L. HADDAD,

THOMAS E. POTTER,

WILLIAM ELLIS, JR., and

LOUIS S. SOUTHWORTH, II, doing

business as HADDAD VENTURE

CAPITAL FUND, II, a West

Virginia general partnership,
By Counsel

a
willfam W. Booker
John R. Hoblitzell
KAY, CASTO, CHANEY, LOVE & WISE
P. 0. Box 2031
charleston, West Virginia 25327
(304) 345-8900




VENTUFrE CAPITEL
TAX CREDITS

Applications will be accepted &t tho cfflce of the West Virglnlae Economic
Develcpmeat Authexity et Sulte 501, 1018 Renswha Bouleverd (the "Boulevard
Tower™), Charleston, Wast Virginia, beginning st the opening of business at
8:30 a.m. on December 28, 1294.

.

IMPORTANT INFORMATION

Access t0 the Boulevard Tower ig restricted during non-business
hours. No uneuthorized peracn is allowed inside the bullding
between the hours of 6:30 p.m. and 7:30 &.m, Monday through
Friday. .

Any spplicent wishing to appear at the Boulevard Towsr prior 4o
7:30 a.m. cn December 28 shauld walt ocutside the north (rear)
door of the building. Maintensnce personnel will unlock +the
bullding at 7:30 a.n.

No non-emploves will be permitted access to the Authority offices
pricr to 8:30 a.m. December 28 Zor the purpose of submitting &
ventura capital application. Any persen having gained aoccess to
the buillding after 7:30 a.m. ghould wait in the elevator lobby on
the fé.gth floor until acocess to the Authority office is granted
at 8:30,

Thare are NO PUBLIC FACILITIRS in the Boulevard Towar. Access to
gest rooms is avallable enly to individuals who work 4in the
uilding.

Commencing with the opening of business at 8:30 a.m. on December
28, 1994, the Authority will receive applications in the order
submitted, and will =recoxd the time and date of £iling
accordingly and mark the order of receipt of applications.
Applications will be reviewsd for ocompletsnesz in the order
received and, 1f determined to be ocomplete or substantially
complete, will be placed for consideration on the agenda of the
next meeting of the Authority's Board in the order of receipt.
Any and gll available tax corefiits will be sllocaeted to investors
in qualified companies in the order that the applications of such
capital companies &are congidered by tha Authority and deemed
qQqualified. Upon alloocstion of mny and all available tax credits,
remaining applications will not be considared by the Authority.,

Any questions oonoerning this matter should be dirscted to Randy L

Eldridge, Deputy Director, West Virginia Eoonomic Development Authority, a
(304) 558-3650, )

PLEASE LBAVE THIS NOTICE POSTED UNTIL DECEMBER 29

EXHISIT A




REVISION TO NOTICE O WZST VIRGINIA VEINTURE CAPITAL CREDIT
APPLICRATIONS

APPLICATIONS FOR VENTURE CAPITAL TAX CREDITS WILL BE RECEIVED AT
THR NORTH (BACK) DOOR OF THE BOULEVARD TOWER BUILDING AT 8:30 A.M
WEDNESDAY, DECEMBER 28,

ONLY THOSE PARTIES IN LINE AT THAT DOOR AT THAT TIME WILL BE
CONSIDERED IN LINE FOR THE ACCEPTANCE OF THEIR APPLICATION.

THIS NOTICE BUPERCEDES ANY NOTICES POSTED PRIOR TO DECEMBER 27,
1954 RECGCARDING THIS MATTER,

EXHIBIT B

R ..




VERIFICATION

F;er'/w.'rk_ L (F—ve(j) #/EC/C/Q(/, one of the petitioners

named in the foregoing VERIFIED PETITION FOR WRIT OF MANDAMUS,

being duly sworn, says that the facts and allegations therein are
true, except insofar as they are therein stated to be on
information, and that, insofar as they are therein stated to be on

information, he believes them to be true.

JJ/LM

Affiant
Taken, subscribed and sworn to before me this /3 day
of January, 1995.
My commission expires: dgu /“r{ Ao 3

A T A

Notary Public

No;,-‘.;:k:w SEAL
ARY PUBLIC
STATE \‘.'l‘: VESP'}J\’F&NIA
TorlF. DxFada
HACSD & ATSSCIATES
430 MasCORKLE AYE.

: CHARLESTON, WY 25314
My Commizzion Exoires  APRIL 14, 2003
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APPENDIX B
FISCAL NOTE FOR PROPOSED RULES
Rule Title: General Administration of the West Virginia Capital

Company Act: Establishment of Application Procedures
to Implement the Act.

Type of Rule: XX Legislative Interpretive
Procedural

Agency: West Virginia Economic Development Authority

Address: 1018 Kanawha Boulevard, Eagt, Suite 501

Charleston, West Virqginia

—___—_-____—-.._"'—___—....."'"—-—_—-."'—-—_—-....'-'—-_—_-._——__-....'-—__—-.""—-——-..""--—_-.._-——--.."'—

1. Effect of Proposed Rule: See #2.

l ' ANNUAL FISCAL

NEXT THEREAFTER

ESTIMATED TOTAL
cosT

PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERATIONS

EQUIPMENT
OTHER

2, Explanation of above estimates:

The proposed rule is expected to have no negative fiscal
impact. While impossible to quantify, the proposed rule
should result in fiscal savings due to diminished litigation
expenses, decreased exposure to legal liability and increased
efficiency as set forth below.




Rule Title: General Administration of the West Virginia Capital

Company Act: Establishment of the Application
Procedureg to Implement the Act.

Objectives of these rules:

The proposed rule is intended to provide clear and precise
processes for the Economic Development Authority’s acceptance
and review of applications seeking designation as qualified of
capital companies, separate capital bases and increases to
capital bases, for the Authority’s designation of such, and
for its allocation of tax credits available under W.Va. Code
Section 5E-1-8 to companies and capital bases so designated as
qualified. The existing rules have proven to be imprecisge and
ambiguous. Application of the existing rules in prior years
has resulted in costly legal actions against the Authority
regarding its administration of the capital company progran.
The proposed rule should substantially decrease the likelihood
of future legal actions, diminish the posgibility of legal
liability and significantly increase the efficiency of the
Authority in administering the program and of applicantsg
seeking to utilize the program. Additionally, the proposed
rule addresses several other areas as to which the existing
rules are ambiguous. That ambiguity results in significant
legal costs to the Authority when the problem areas are at
issue, and also exposes the authority to legal challenges.

Explanation of Overall Economic Impact of Proposed Rule:
A, Economic Impact on State Government.

The implementation of the proposed rule will permit the
prompt and efficient allocation of tax credits available
to Qualified West Virginia Capital Companies and
significantly decrease the likelihood of the Authority
being subjected to future lawsuits as a result of its
administration of the program.

B, Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

The Authority’s prompt and efficient administration of
the capital company program, and clear and precise rules
pertaining to the program will benefit capital companies
by decreasing the costs of ascertaining requirements for
program participation and ensuring fair treatment of all
participants. Moreover, West Virginia businesses will
benefit from additional investments by capital companies
resulting from increased participation in the program and
decreased costs,

c. Economic Impact on Citizens/Public at Large.




Implementation of the proposed rule will save taxpayer’s

dollars heretofore expended on defending legal actions

challenging the Authority’s administration of the program

and further expended on determining appropriate

procedures to be followed by the Authority. 1In addition,

the citizens of West Virginia will benefit Rule Title:
General Administration of the West Virginia Capital Compan
Act: Establishment of the Application Procedures to Implement
the Act,

from job growth and economic development stimulated by increased
capital company investment in West Virginia businesses..

Date: [‘[él[,(?f§‘

Signature of Agency\Head or Authorized Representative




FILED

TITLE 117
LEGISLATIVE RULE
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY NIW 2| 2 20 PH !gs
SERIES 1 o

. . _ OFFICE OF WEST VIRCINIA
Title: General Administration of the West VirginiaSECREFARYOF STATE

Company Act: Establishment of the Application Procedures
to Implement the Act

Section 1: § 117-1-1. General.
1.1. Scope.

These legislative rules are promulgated to provide for
the general administration of the West Virginia Capital Company
Act. The West Virginia Capital Company Act was created to
encourage the immediate investment in West Virginia businesses by
making tax credits available to the investors in Qualified West
Virginia Capital Companies. The Act gives the West Virginia
Economic Development Authority the authority to designate eligible
Capital Companies as qualified for such tax credits and sets forth
the manner by which such companies must invest their capital base
in West Virginia businesses. These rules establish the application
procedure for such designation by the Authority, the general
requirements for Qualified Companies, and the process for the
authorization and use of tax credits.

1.2. Authority.
W. Va. Code §§ 29A-1-2(d), and S5E-1-5.
1.3. Filing Date.

JFahRe—a3—— 39053

1.4. Effective Date.

J&HE—E%-,H.—Q'%

1.5. Citation.

These legislative rules may be cited as 117 C.S.R.,
Series 1, § 117-1- (1993) .

1.6. Definitions.
1.6.1. As used in these Rules:

a. "Act" means the West Virginia Capital
Company Act, Article 1, Chapter 5E of the Code.




b. "Applicant" means (1) a profit or non-
profit entity, organized and existing under the laws of
West Virginia, which is created for the purpose of making
capital available for qualified investments or (2) a West
Virginia business development corporation created
pursuant to Article 14, Chapter 31 of the Code, that
seeks to be designated by the Authority as a Qualified
Company . For purposes of this definition, entity
includes, but is not limited to, a corporation (including
an S Corporation), a partnership, a limited liability
company and a trust.

c. "Authorized Tax Credits" means the tax
credits provided for in W. Va. Code § 5E-1-8.

d. "Authority" means the West Virginia
Economic Development Authority, provided for in Article
15, Chapter 31 of the Code.

e. "Capital Base" means the equity capital or
net worth upon which tax credits are authorized for a
Qualified Company, and from which source investments are
to be made in accordance with these Rules.

f. "Capital Lease" means a lease meeting one
or more of the following criteria:

A The lease transfers ownership of the
property to the lessee at the end of the lease term
by the lessee’s exercise of a purchase option which
is de minimis in amount; or

B. The lease term is equal to seventy-
five percent or more of the estimated economic life
of the leased property. However, if the beginning
of the lease terms falls within the last twenty-
five percent of the total estimated economic life
of the leased property, including earlier years of
use, this criterion shall not be used; or

C. Under generally accepted accounting
principals, the lessee cannot treat payments to the
capital company as payments under an operating
lease; or

D. For federal income tax purposes, the
parties are required to treat payments as
amortization of principal and interest.

g. "Certified West Virginia Capital Company"
or "Certified Company" means (1) a West Virginia business
development corporation created pursuant to Article 14,

2




Chapter 31 of this Code; or (2) a profit or non-profit
entity organized and existing under the laws of the State
of West Virginia, created for the purpose of making
venture or risk capital available for qualified
investments after having-become—gualified , that has been
certified ag such by the Authority.

h. "Code" means the Code of West Virginia of
1931, as amended.

i. "Complete Application” means an
application that contains all of the information required
by these Rules, as determined by the Director.

j. "Debt or Debt Financing" means a loan to
be repaid pursuant to a loan instrument with a stated
maturity date of at least five (5) years, and which loan
instrument shall be maintained by the Qualified Company
for at least five (5) years pursuant to W. Va. Code § S5E-
1-12(b) and Subsection 5.10.1 of these Rules—, which is
not subject to payment upon demand of the Qualified
Company prior to its maturity date except upon
acceleration due to default in terms and conditions
ordinary and usual to loan instruments, and which is
originally issued by a West Virginia Business to the

Qualified Company,

k. "Decertification" means the action of the
Authority of revoking the Qualified Status from a Capital
Company—ra—accordance—with seetion—6-9—eof—these Rules.
Decertification may be involuntary due to a Capital
Company’s failure to comply with provigions of the Act or
thege Rules pursuant to Sections 6.7, 6.8 and 6.9, or
voluntary purguant to Section 6.10 of these Rules.

1. "Designate as a Qualified Company" means
the action of the Authority in designating a Certified
Companies Company as Quatified Companies—qualified for
available tax credits and allocating such creditg thereto
relative to its capital base.

m. "Designate as Qualified" means, in
reference to _a separate capital bage, the action of the
Authority e in eutherize authorizing a separate capital
base for a Qualified Company and &e in allocating
available tax credits $e® relative to such separate
capital base~, and, in reference to an increase to
capital base, the action of the Authority in authorizing
an _increase in a Qualified Company’s capital base and in
allocating available tax credits relative to such

increase in capital base.




n. "Development Corporation" means a West
Virginia Business Development Corporation created
pursuant to Article 14, Chapter 31 of the Code.

o. "Director" means the Executive Director of
the West Virginia Economic Development Authority, or his
designated representative.

p- "Equity" or "Equity Financing" means
common stock or preferred stock in a corporation
purchased from the corporation and shall include warrants
and options which upon exercise entitle the Qualified
Company to common or preferred stock provided the warrant
or option is purchased from the corporation. Equity
shall also mean an ownership interest in a general
partnership, amd ownership of limited partnership units
in the case of a limited partnership and an ownership
interest in a limited liabjlitv company. An investment
otherwise meeting this definition shall not be considered
as equity if the investment includes an option whereby
the Qualified Company can compel the repurchase of the
investment by the issuing corporation or any other person
prior to the expiration of five (5) years from the date
of purchase by the Qualified Company.

q- "Fiscal Year" means July 1 through June
30, which is the fiscal year of the State.

r. "Insurance Company" means any person
engaged in the business of making contracts of insurance.

s. "Partnership" includes a syndicate, group,
pool, joint venture, or other unincorporated
organization, through or by means of which any business,
financing operation, or venture is carried on; and the
term partner includes a member of such syndicate, group,
pool, joint venture or organization.

t. "Qualified Investment" means a debt or
equity financing of a West Virginia Business, but only if
the business is engaged in one or more of the following
activities: Manufacturing; agricultural production or
processing; forestry production or processing; mineral
production or processing, except for conventional oil and
gas exploration; provision of sgervices in a service
industry; transportation; research and development of
products or processes associated with any of the
activities previously enumerated above; tourism, an
example of which is provided at Subsection 5.5.2 of these
Rules; computer software development companies engaged in
the creation of computer software; and wholesale or
retail distribution activities within the state. The
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investment by a Qualified Company in purchases of
property to be leased by it, as lessor, through a capital
lease, as defined in Subsection 1.6.1.f of these Rules,
to a West Virginia Business lessee engaged in one of the
above enumerated activities is a qualified investment.

u. "Qualified West Virginia Capital Company"
or "Qualified Company" means a Certified West Virginia
Capital Company that has been designated by the Authority
as a Qualified Capital Company under the provisions of W.
Va. Code § 5E-1-6 and which has raised a minimum capital
base of One Million Dollars to a maximum of Four Million
Dollars per fiscal year, upon which capital base, tax
credits are allocated.

V. "s Corporation" or "Subchapter S
Corporation" means a small business corporation as
defined in § 1361(b) of the Internal Revenue Code of
1954, as amended, for which an election under § 1362 (a)
of said Code is in effect.

w. "State" means the State of West Virginia.

X. "West Virginia Business" means any
business which is located in or is principally based in
West Virginia, with more than fifty percent (50%) of its
assets and opérations located in West Virginia, and with
more than fifty percent (50%) of its employees being West
Virginia residents. For purposes of this definition,
more than fifty percent (50%) of the "operations" of a
business shall mean more than fifty percent (50%) of the
grogs revenues of a business.

N "SBIC" means any small businegg investment

corporation organized under the Federal Small Busginess
Investment Act of 1958, ag amended, and approved as such
by the agppropriate federal agencyv(ies).

Z. "SBIC Investor" means a company that
certifies in its application for designation as a
Qualified Company, or its application for designation ag
gualified of a separate capital base or of an increase in
capital base, that the investment of its entire capital
base will be in one or more small business investment
¢corporations organized under the Federal Small Busginess
Investment Act of 1958, as amended.

aa. "Service Industry" means a tvpe of
businegg that hasg ordinary characteristics of retail
egtablishments except that services instead of goods are
gold and the principal activity of which is furnishing
service to the consuming public. Service industries
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include, by way of example and not by way of limitation,
barbershops, laundries and automobile repair shops.

Section 2: § 117-1-2. Procedure to Become a Qualified
West Virginia Capital Company.

2.1. General Procedure.

In order to be degsignated a Qualified West Virginia
Capital Cowpany, the Act requires that an Applicant be a Certified
Company . An Applicant will be a Certified Company upon the
Authority certifving that the Applicant is a profit or nonprofit
entity organized and existing under the laws of the State of West
Virginia and created for the purpose of making venture or risk
capital available for OQualified Investments; provided, however,
that such certification is unnecessary in the case of Development
Corporations, which by such status are deemed Certified Companies.
For purposes of implementing the tax credit program established by
the Act and to facilitate the process of qualification by the
Authority, the Authority will combine the processes of (1)
certifying applicants as Certified Companies, and (2) designating
Certified Companies as Qualified West Virginia Capital Companies
under the Act_, into a one step procedure.

2.2. Requirements for Qualified Company.

The following requirements shall apply as indicated to
all Qualified Companies and/or Applicants:

2.2.1. A Quali

A=

fied Company shall either be

avaittablefor-gualificd-investments— a Certified West Virginia
Capital Company.

2.2.2. A An Applicant or Qualified Company shall
have a reasonably accessible business office located within
the State of West Virginia, which office shall have a listed
telephone number and shall be open to the public during normal
business hours.

2.2.3. A Qualified Company shall maintain all of
its capital base, as defined in these Rules, except that which
has been invested to meet the purposes of the Act, in bank
accounts and financial institutions which are located in the
State of West Virginia, or in such other interest bearing
instruments with a maturity of less than one (1) year which
are obtained from and managed by a West Virginia corporation.
For purposes of these Rules, the phrase "interest bearing
instruments with a maturity of less than one (1) year which
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are obtained from and managed by a West Virginia corporation®
shall include, by way of example and not by way of limitation,
direct investment in interest bearing money management or
similar accounts or certificates of deposit maturing in one
(1) year or less obtained from a West Virginia branch office
of a brokerage firm.

2.2.4. A An Applicant or Qualified Company shall
have a capital base of at least One Million Dollars, but not
greater than Four Million Dollars during—eny fiseal-—yrear,
which capital base must be raised after July 1, 1986. If the
amount of the investment in & an_ Applicant or Qualified
Company in any fiscal year exceeds Four Million Dollars, such
amount in excess of Four Million Dollars shall not be eligible
for tax credits under the Act for that fiscal year. After
designation as a Qualified Company, a Qualified Company shall
maintain its entire capital base in Qualified Investments or
otherwise, as set forth in Sectiong 5.1 through 5.11 of these
Rules, A capital base of a Qualified Company which falls
below the minimum requirement of One Million Dollars due to
the uncollectibility and write-off of a qualified investment
shall not be in violation of the One Million Dollar minimum
requirement set forth in this Subsection and in W. Va. Code §
BE-1-7(d).

2.2.5. A—maximum—eoE No more than twenty-five
(25%) percent of each separate capital base of & an Applicant
or Qualified Company shall be in the form of full recourse,
interest bearing demand notes. Such notes must be backed by
an irrevocable letter of credit or bond from a reputable
gource, as determined by the Authority.

2.2.6. A An Applicant or Qualified Company’s
stated purpose must be to encourage and assist in the
creation, development or expansion of West Virginia
businesses.

2.2.7. An Applicant shall establish an escrow

account located in West Virginia, into which account— funds
invested in the Applicant shall be deposited and held for the
period of time between their receipt by the Applicant and the
designation of the Applicant as a Qualified Company. A
Qualified Company, seeking to establish a separate capital
base or increase its capital base, shall establish an escrow
account located in West Virginia, into which account funds
invested in the Qualified Company relative to the separate
capital base or increase to_capital base shall be deposited
and held for the period of time between their receipt by the
Qualified Company and the designation as qualified of a
separate capital base or an increase to capital base. Such
funds shall not be invested by the Applicant or the Qualified
Company until such designation by the Authority. In the event
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the Authority does not designate the Applicant a Qualified
Company, or designate as qualified+ a separate capital base or
an increase to capital base, such funds shall be returned to
the investors, if requested by the investors.

2.2.8. An Applicant or Qualified Company, when
soliciting funds for its capital base, must disclose that no
tax credit for the investor’s investment will be available
until the Authority either designates the Applicant a
Qualified Company or designates as qualified a separate
capital base or an increase to capital base, and issues to the
Qualified Company notice of such qualification and a
Certificate of tax credit.

2.2.9. A An Applicant or Qualified Company must
hold a valid West Virginia business registration certificate
pursuant to article twelve, chapter eleven of the W. Va. Code,
or be exempt from such registration.

2.3. Designation Requirements.

An Applicant shall make written application for
designation as a Qualified West Virginia Capital Company to the
Authority on applications forms provided by the Director. The
application form shall be signed and verified by the Applicant or
by a duly authorized officer, partner, limited liability company
member or manager or trustee of the Applicant and contain the
following information:

2.3.1. The full legal name of the Applicant;

2.3.2. The mailing and office addresses and
telephone numbers of the Applicant’s principal office in this
State; and if different, the mailing and office addresses and
telephone numbers of the Applicant’s principal place of
business;

2.3.3. Information that the Applicant’s purpose
is to encourage and assist in the creation, development and or
expansion of West Virginia businesses;

2.3.4. A certified copy of the Applicant’s
Certificate of Incorporation, and Articles of Incorporationy
ox Corporate Charter+; a certified copy of the Applicant’s
certificate of formation of limited or general partnership; a
certified copy of the Applicant’s Articles of Organization of
a limited liability company;: such documents that evidence the
creation of a trust; or such other evidence that the Applicant
is organized and existing under the laws of the State of West
Virginia;

2.3.5. The titles, names, addresses and telephone
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numbers of the Applicant and the Applicant’s directors and
officers; or general, limited and managing partners; or
limited liability company managers; or trustees; which
addresses shall include street and number, city or town, state
and zip code;

2.3.6. The names, addresses and telephone numbers
of all of the Applicant’s investors, including street and
number, c¢ity or town, state and zip code, and income tax
return f£iling status of each investor, including whether each
investor is a fiscal or calendar year taxpayer; and each
investor’s employer identification or social security number;
and for investors that are partnerships, S Corporations,
limited liabilitv companies or individual joint investors,
the foregoing information for all partners, shareholders,
members and individuals;

2.3.7. Information that the Applicant has
disclosed to all investors that a tax credit is not available
for such investor’s investment in an Applicant until the
Authority has designated the Applicant a OQualified West
Virginia Capital Company and the investor has received a
certificate authorizing the tax credit approved by the
Authority for each fiscal year;

2.3.8. Information that the Applicant has
disclosed to all investors that the State of West Virginia is
not liable in any manner for any damages which may result from
or arise out of the provisions of the Act, these Rules, or the
application thereof;

2.3.9. A statement that the Applicant will use
its capital base, as defined in these Rules, to make qualified
investments in accordance with the schedule set forth in
W. Va. Code § 5E-1-12 and &SubsSection 5.3 of these Rules;

2.3.10. A statement that the Applicant will comply
with all requirements of the Act and these Rules, including
without limitation, investment of its capital base in
accordance with the provisions of the Act and these Rules.

2.3.11. If the Applicant 1is a corporation,
information on the aggregate number of shares which it has
authority to issue, itemized by classes, par value of shares,
shares without par value, and series, if any, within a class;

2.3.12. Information stating the total capital base
of the Applicant and how the value has been determined;

2.3.13. Information regarding whether the
Applicant has been involuntarily decertified under Sectiong &
6.7 through 6.9 of these Rules and whether any of the
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Applicant’s officers, general partners, managing partners,

limited liability company members or managers, trustees or
investors have ever served as officers, general partners,

managing partners, limited liability company members or
managersg or trustees of any decertified Qualified Cowpany;

2.3.14. Information that the Applicant has
established an equity escrow account in West Virginia into
which account funds invested by investors have been deposited
and will be held for the period of time between their
investment and the designation of the Applicant by the
Authority as a Qualified Company, the location of such
account, that the Applicant has disclosed to the investors
that no funds will be invested by the Applicant until it has
been designated as a Qualified Company and that in the event
the Applicant does not so qualify, that the funds shall be
returned to the investors, if requested by the investors;

2.3.15. If any of the investors in the Applicant
is a partnership, an 8 Corporation, a__limited liability
company or an individual joint investor, the apportionment
plan, the employer identification or social security number of
those to whom the tax credits are apportioned, and statements
signed by each partner, shareholder, member or individual
consenting to the apportionment plan; all of which
requirements are more fully set out in Subsection 4.7.6 of
these Rules;

2.3.16. The information required in SuksSection
4.1 of these Rules;

2.3.17. Information that the Applicant holds a
valid West Virginia business registration certificate pursuant

to article twelve, chapter eleven of the W. Va. Code, or is
exempt from such registration-—;

2.3.18. Such additional information as may be
requested by the Authority.

2.4. Application Form.

The form for applying to become a Qualified West Virginia
Capital Company may be obtained from the Director.

2.5. Filing.

Each Applicant shall file three (3) complete applications
with the Director.

2.6. Preecedure—fer—Review-by—Dirceter.
Application Acceptance and Review.
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2.6.1. Acceptance in General,

Applications relative to tax credits available in a
particular figcal year shall be received and accepted by the
Director on a first come, first served basis beginning on the
opening of business on July 1 of that fiscal vear (unless such
date shall not be a business day of the Authority. in which
case applications shall be received and accepted on the next
following buginess day) and continuing thereafter on each
business day in that fiscal vear until all tax credits
authorized for that fiscal vear by the Act shall have been
exhausted; subject, however, to the specific provisions of
this Section 2.6. The Director shall record the time and date
of receipt of an application.

2.6.2. Simultaneous Receipt.
In the event that, upon the opening for business of
the Offices of the Authorit on _anv da more than one

Applicant is waiting for the Offices to open in order to
submit an application, then the applications of all Applicants
S0 waiting shall be deemed received and accepted
simultaneously by the Director.

2.6.3. Review of Applications.

The Director ghall review all applications in the
order of their receipt to determine if each application is
complete, subject to Subsection 2.6.3.1 of these Rules below.
Such determination shall be made within fortv-five (45) davs
of the application’s receipt. In the event that the Director
determines an application to be incomplete, the Director shall
notify the Applicant, in writing, of the reasons for such
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determination and shall return the incomplete application to
the Applicant. The Applicant may resubmit the application at
any time after correcting the deficiencies stated in the
notice. If the initial filing was substantially complete, as
determined by the Director, the time of filing for the
resubmitted application, for purposes of review by the
Director, shall be the time of the initial filing. If the
initial filing was not subgtantially complete, the time of
filing shall be the date and time when the resubmitted
application is received by the Director,

2.6.3.1. Review of Simultaneocusly
Received Applications.

In the event of simultaneously received
applications, the Director shall first review such
applications to determine the tax creditg sought by each
application, and the total of the tax credits gought by
all the gimultaneously received applications. If the
total tax credits sought by all the simultaneously
received applications exceeds the total tax credits then
available for that fiscal vear, the Director ghall,
within fifteen (15) davs, but not earlier than five (5)
days, after the receipt of such applications, conduct a
lottery to determine the order of review of the
simultaneously received applications. All Applicantsg
that submitted.simultaneouslV'received.aDplications shall
be provided written notice of the lottery and be provided
the opportunity for their designated representative to
attend the lottery. To conduct the lottery, the Director
shall: (1) prepare for each Applicant that submitted a
simultaneously received application, on index cards of
the game fundamental character. an index card getting
forth the Applicant’s name and the tax crediteg sought by
the Applicant by its application: (2) deposit in a
container one such index card for each Applicant; (3)
select from the container, in a manner that the Director
may not determine the Applicant set forth thereon, and
draw from it one index card; (4) announce and record the
Applicant whose index card was drawn and the amount of
tax credits sought by that Applicant; and (5) repeat
steps (3) and (4) until all Applicants’ cards are drawn
from_ the container. Each _simultaneously received
application ghall be then reviewed for completeness by
the Director in the order in which it wag drawn from the
container. Prior to, or at anv time during the lottery
pRrocegs, one or more Applicants, by agreement or
otherwise, may voluntarily decrease the amount of tax
credits sought by its application, provided the minimum
capitalization requirements of the Act _and these Rules
continue_to be satisfied.
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2.6.4. Exclusive SBIC Application Period.

From the opening of business of the Authoritv’s
Offices on July 1 of each fiscal vear (unlegs gsuch date shall
not be a business date of the Authority, in which cage the
next following business day shall be the applicable date)
until the close of business on December 27 of that fiscal
vear, applications will be received, accepted and reviewed by
the Director only from Applicants who certify in their
application that the investment of the entire capital base of

the Applicant will be in one or more small business investment
corporations (SBICg) organized under the provisions of the

Federal Small Businegs Investment Act of 1958, and no
applications will be received, accepted or reviewed from

companies who do not so certify.

2.6.5. Open Application Period.

From the opening of business of the Authority'’s
offices on December 28 of each fiscal vear (unless such date

shall not be a business date of the Authority, in which case
the next following business dav shall be the applicable date

until the close of business on June 30 of that fiscal vear,
applications from all Applicants will be received, accepted

and reviewed by the Director regardless of the Applicant’s
certification as to investment in SBICs.

2.6.6. Premature Application.

Applications submitted to the Authority prior to the
opening of business on December 28 of each fiscal year that do
not contain the Applicant’s certification that the investment
of its entire capital base will be in one or more small
business investment corporations will be deemed rejected by
the Director reqgardless of actual phvsical receipt of the same

by the Director and such applications will not be reviewed by
the Director either before or after the December 28 deadline.

Rather, the Applicant that submitted such application must
resubmit a geparate application at orxr subsequent to the
opening of business on December 28 in order that the
Applicant’s application be considered received and accepted,
and reviewed by the Director.

2.7 False Information.

The submittal of any false or misleading information by
an Applicant will be grounds for rejection of the application and
denial of further consideration of such Applicant for
qualification.

2.8. Complete Application.
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Upon a determination by the Director that an application
is complete, the Director shall place the complete application on
the agenda of the next regularly scheduled meeting of the
Authority. Complete applications shall be placed on such agenda in
the order of their review by the Director.

2.9. Action of Authority.

The Authority shall consider all applications in the
order they are placed on the agenda of any regularly scheduled
meeting of the Authority. The Authority shall certify ag a
Certified Company and designate as a Qualified Company those
Applicants which meet the requirements of the Act and these Rules.

2.10. Allocation of Tax Credits.

Upon designating an Applicant a Qualified West Virginia
Capital Company, the Authority shall allocate, in the order in
which companies are eguatified go designated by the Authority,
available tax credits for the investors in the Qualified Company-.
subject to Subsection 2.12 of these Rules.

2.11. Notification of gualifieatien Action.

The Director shall notify the Applicant in writing of the
Authority’s action designating or refusing to designate the
Applicant a Qualified West Virginia Capital Company. and The
Director shall issue to £ke a Qualified Company the Certificate of
tax credit provided in SubsSection 4.5 of these Rules. Sueab
aNotice to a Qualified Company shall set forth the level of eeguity
capitalization that qualifies for tax credits under W. Va. Code
Section §5E-1-8. Notice to an Applicant not designated a Qualified
Company shall set forth the reasons for such determination.

2.12. Suspension of Qualification Process.

. e .
Lo E?? A%Ehariei SHF%ﬁ siipend.gh?;qaaitﬁiea;;en ;weeasf
£igeal-year—have—beenr—atltocated-

Notwithstanding the above provisions of these Rules, in
anv fiscal vear, upon the allocation to Qualified Companies of the
total tax credits authorized for that fiscal year by the Act, the
Authority shall suspend the gqualification process and the Director
shall reject all subsequently submitted applications. When, in any
fiscal vear, the total tax credits authorized in that fiscal vear
by the Act have previously been allocated to Qualified Companies,
all applications received and then pending, and all applications
thereafter submitted to the Director in that figcal year will not
be reviewed by the Director or considered by the Authority in that
or anv subsequent fiscal vear. Rather, the 2Applicant that
submitted such an application must resubmit a geparate application
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in a subsequent fiscal vear in order to be eligible for tax credits

in that subsequent fiscal vear,

2.13. Additional Applications.

A Qualified Company which does not seek additional tax
credits under Sections 3 3.1 through 3.2 of these Rules is not
required to file any additional application with the Authority to
retain its status as a Qualified Company, provided that the
Qualified Company remains in compliance with the requirements of
the Act and these Rules.

2.14. Amendments.

A Qualified Company must notify the Director of any
changes in any of the information filed with the Authority as part
of its application filed under Sections 2—amnd—3 2.1 through 3.2 of
these Rules or any other information submitted to the Authority
pursuant to these Rules. Such notification must be in writing and
filed by the Qualified Company with the Company’s next semi-annual
report which it is required to file pursuant to SubsSection 4.1 of
these Rules.
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Section 3: § 117-1-3. Additional Tax Credits.
3.1. Separate Capital Bage.

During each fiscal year, a Qualified Company may apply to
the Authority for designation as qualified of a separate capital
base. Such application for separate capital base must be in the
amount of at least One Million Dollars but may not exceed Four
Million Dollars. The Qualified Company shall file an application
on the form provided for in Section 2.3 of these Rules and shall
provide the information required for applicants in Subsections
2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11, 2.3.12, 2.3.13, 2.3.14, 2.3.15,
arnd 2.3.16 and 2.3.18 of these Rules, as they apply to the
Qualified Company’s separate capital base, with all references
therein to Applicants, investors, capital bases and designation as

a Qualified Company being read to apply to Qualified Companies
applying for designation as gualified of a separate capital base,
investors in the separate capital base, the separate capital base

sought and designation as qualified of the separate capital base,
regpectively, and shall also amend its original application to

reflect any changes in the information that it initially filed with
the Authority. The preeedures—setforthinSecetion2 provisions of
Sections 2.4 through 2.14 of these Rules shall apply to the
application procegs, receipt and acceptance of applications, review
of £ke applicationg by the Director, ard action by the Authority
and allocation of tax credits, with all references therein to
Applicants and applications being read to apply to Qualified
Companies applying for designation as gualified of a separate
capital base and appllcatlons therefor, respectivelv Eaeh

De51gnatlon ag ggallfled of a segarate capltal base will create a
separate capital base for the Qualified Company. Each separate

capital base shall be subject to all investment and reporting
requirements of the Act and Sectiong &and—6 5.1 through 6.11 of

these Rules~, independent of anv other capital bage of the
Qualified Companvy.

EXAMPLE.

Qualified Company, in fiscal year 1991, has a capital
base of Two Million Dollars ($2,000,000.00). In fiscal year
1992, Qualified Company may qualify a new and separate capital
base (other than its original capital base of $2,000,000.00),
pursuant to Subsection 3.1 of these Rules, in an amount of at
least One Million Dollars ($1,000,000.00) and not to exceed
Four Million Dollars ($4,000,000.00). Such new and separate
capital base qualified in 1992 shall be governed by the
provisions of the Act as amended in 1991 and these Rules,
including the 35-55-75 investment schedule of W. Va. Code §
5E-1-12(a) and Subsection 5.3 of these Rules.

3.2. Increases to Capital Base. During any fiscal year

16




in which it has not received approval for the maximum tax credit of
Two Million Dollars for that year, a Qualified Company may apply
£er to the Authority for designation as gqualified of an increase in
its existing capital base and additional tax credits thereon in
accordance with SubsSection 4.3 of these Rules ; provided, however,

the maximum total amount to which an existing capital base may be
increaged is Four Million Dollars (84,000,000.00). The Qualified

Company shall file an application on the form provided for in
Section 2.3 of these Rules and shall provide the information
required for sApplicants in Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9,
2.3.11, 2.3.12, 2.3.13, 2.3.14, 2.3.15, and 2.3.16 and 2.3.18 of
these Rules, as they apply to the increase of the Qualified
Company’s capital base, with all references therein to Applicants,
investors, capital bases and designation as a Qualified Company

being read to apply to Qualified Companies applving for degignation

as qualified of an increase to capital basge, investors in the
increase to capital base, the increase to capital base sought and

degignation as qualified of the increase to capital base,
regpectively, and shall also amend its original application to
reflect any changes in the information that it initially filed with
the Authority. The precedures—setforth in Seetion 2 provisions of
Sectiong 2.4 through 2.14 of these Rules shall apply to the

application process, receipt and acceptance of applications, review
of £he applicationg by the Director, action by amd the Authority

and allocation of tax credits, with all references therein to

Applicants and applications being read to apply to OQualified

Companies applying for designation as qualified of an increase to
capital base and appllcatlons therefor, respectlvelv Eaak

ingroggo—mwas—mader Degignation as qualified of an increase to

capital base will increase the Qualified Company’s existing capital
base regardless of the year in which the initial capital base was

gqualified, but tax credits resulting from the increase to capital
base shall be allocated from tax credits authorized for the figcal

vear in which application for such increase was made. 2All such
increases and the initial capital bage shall together constitute a

single—separate total capital base. That total capital base shall
be subject to all investment and reporting requirements of the Act
and Sectiong 5.1 through 6.11 of these Rules, on a prospective
basis, ag if the total capital base was gualified in its entirety
at the time of qualification of the initial capital base; provided,
however, where a Qualified Company was designated as such prior to
the 1991 amendments to the Act, and itg increage to capital base
wag designated as gqualified subseguent to such amendments, the pre-
amendment requirements shall apply to the initial portion of the
total capital bage and the post-amendment requirements shall apply
to the increase. Notwithstanding the above provisions, no increase
to capital base shall be designated as gqualified if, at the time of
designation, the Qualified Company would be in violation of

Subgection 5.3.3 of these Rules with regard to the total capital
bage.
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EXAMPLE 1.

Qualified Company was qualified on February 1, 1989 with
a capital base of $1,000,000.00. Qualified Company wishes to
increase its capital base pursuant to SubsSections 3.2 and 4.3
of these Rules and such increase of $500,000.00 is approved by
the Authority on October 1, 1991. With such increase,
Qualified Company has a single capital base of $1,500,000.00.
However, the original $1,000,000.00 is subject to the 20-40-60
investment schedule undex the Act prior to its 1991 amendment,
while the $500,000.00 increase is subject to the 35-55-75
investment schedule of W. Va. Code § 5E-1-12(a) and Subsection
5.3 of these Rules. The $500,000.00 increase occurs in Year
23 of the original 20-40-60 investment schedule. Therefore,
as illustrated below, by the end of Year 23, Qualified Company
must have invested in a qualified manner a total of
H6F5-000—06 $975,000.00 (40% 60% of the original $1.0 million

plus 55% 75% of the $500,000.00 increase). By the end-of—Year

Year 1
2/1/89 - 2/1/90

Cumulative Required
Investment $200,000.00
(20% of $1.0 million)

Total $200,000.00

Year 2
2/1/90 - 2/1/91

Cumulative Required
Investment $400,000.00
(40% of $1.0 million)

-+

(55%—of 556600600

Total $6F5006-060
$400,000.00

Year 3

2/1/91 - 2/1/92
Cumulative Required
Investment $600,000.00

(60% of $1.0 million)
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+

$357,000.00

(75% of $500,000.00)
Total $975,000.00
EXAMPLE 2.

Qualified Company was qualified on February 1, 1987 with
a capital base of $1,000,000.00. In 1991, Qualified Company
wishes to increase its original capital base by $500,000.00.
However, the original $1,000,000.00 was subject to the 20-40-
60 investment schedule under the Act prior to its 1991
amendment, while the $500,000.00 increase, if approved, would
be subject to the 35-55-75 investment schedule of W. Va. Code
§ SE-1-12(a) and Subsection 5.3 of these Rules. Beeause—the

£1-66600000—expiredeonFebruary 31,3980+ Unless Qualified
Company had invested $975,000.00 (60% of the original $1.0

million plus 75% of the $500,000.00 increase) by Februa 1

1990, the $500,000.00 increase in 1991 would not be approved
as an increase to the original capital base. Furthermore,
given that each separate capital base must be in the amount of
at least $1,000,000.00, Qualified Company would need to raise
an additional §500,000.00 to be able to form a separate
capital base pursuant to SubsSection 3.1 of these Rules.

Section 4: § 117-1-4. Tax Credits.
4.1. Semi-~Annual Reports.

Each Qualified Company shall report to the Tax
Commissioner and the Authority on a semi-annual basis, and shall
file separate reports for each separate capital base that is
designated as qualified by the Authority. Such reports shall be
made at the end of the second and fourth quarters of the Qualified
Company’s fiscal year, covering the preceding two quarters provided
that the first report required under this SubsgSection shall be made
no earlier than six (6) months after the Company’s designation as
a Qualified Company, or the designation as qualified of a separate
capital base, and shall continue until such Qualified Company is
decertified by the Authority. Such reports shall be submitted to
the Authority no later than thirty (30) days from the end of the
second and fourth quarters of the Qualified Company’s fiscal year.
The initial report shall contain the following information:

4.1.1. The name of each investor in the Qualified
Company who has received, or is to receive, a tax credit as

the result of investment in the subject capital base;
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4.1.2. The amount of each investor’s investment

in the subject capital base and the date on which the
investment was made;

4.1.3. The amount of tax credit allowed to the
investor as the result of investment in the subject capital
basge;

4.1.4,. All Qualified Investments the Qualified

Company has made;

4.1.5. Such additional information as may be
requested by the Authority; and

4.1.6. Each subsequent report shall contain only
changes or additions in information from the initial report.

4.2. Authorized Credits.

The total amount of tax credits authorized for a single
Qualified Company may not exceed Two Million Dollars during any
single State fiscal year.

4.3. Additional Tax Credits.

If a Qualified Company has not received approval for the
maximum tax credit of Two Million Dollars within any State fiscal
yvear, such Qualified Company may apply, pursuant to SubsSection 3.2
of these Rules, as many as three times during such State fiscal
yvear for additional credits of at least $50,000.00 each by geeking
designation as qualified of increases to its capjtal base.

4.4. Total Credits; Allocation.

The total credits authorized by the Authority for all
Qualified Companies may not exceed a total of Ten Million Dollars
each fiscal year; provided, that for the fiscal year beginning the
first day of July, 1992, i FIoT :

ef—JﬁéyT—&99%—ané—%he~f&ﬁeaé—1%afh%egiﬂﬂ&ﬁg—e&—%he—é&f&&-é&y~eé
Fuly—3994- the total credits authorized by the Authority for all
Qualified Companies may not exceed a total of Eight Million Dollars
($8,000,000.00) each fiscal year; provided, however, that for the
fiscal vear beginning on the first dav of July, 1993 and the fiscal
vear beginning on the first day of July, 1994, the total credits
authorized by the Authority for all Qualified Companies may not
exceed a total of Five Million Dollarg ($5,000,000.00). The
Authority shall allocate these credits to Qualified Companies in
the order &hat in which companies are designated as Qualified West

Virginia Capital Companies or_ in which separate capital bases or
increases to capital base are designated as qualified, as the case

may be.




4.5, Certificate of Tax Credit.

The Authorlty shall issue to the Qualified Company a
Certificate approving the amount of tax credlts allocated to the

AwEheriey, whlch certlflcate shall llSt the 1nvestors entltled to
a tax credit and the amount of credit allotted to each such
investor. The Qualified Company shall issue to each investor
entitled to a tax credit, a Certificate on a form prepared by the
Authority, signed and verlfled by the Qualified company or by a
duly authorized officer, partner, limited liability company member

or managexr, Or trustee of the Qualified Company, which Certificate

shall set forth the amount of the investor’s credit. The investor
shall submit a true copy of the Certificate with the investor’s tax
return requesting a tax credit. If the investor entitled to a tax
credit is a partnership, an S corporation, a limited liability
company or an individual joint investor, the tax credit shall be
apportioned among the partners, the shareholders of the
corporation, the members or the individual investors pursuant to
the provisions of Subsection 4.7.6 of these Rules.

4.6. Investors Entitled to Tax Credit; Amount.

Any investor, including an individual, partnershlp*
limited liability company or corporation, who makes an investment
in a—€exreified—Company an Applicant that beeemes is de51gnated a
Qualified Company pursuant to these Rules or who makes
investment din_ a Qualified Company’s separate capital base or
increage to capital bage that is designated as qualified, is
entitled to a tax credit, as allocated under SubsSection 2.10 of
these Rules, equal to fifty percent (50%) of the investment, except
as otherwise provided by the Act or these Ruleg. The partners of
a partnership, the shareholders of an S corporation, the members of
a limited liability company and individual joint investors shall be
entitled to the credits allocated and authorized by the Authority
for investments by the partnership, the S corporatlon, the limited
liability company or the joint investors in accordance with the
apportionment plan provided for in Subsection 4.7.6 of these Rules.

4.7. Application of Tax Credits.

4.7.1. General rule. The amount of tax credit
allowed for the taxable year is the portion of the tax credit
authorized under W. Va. Code § SE-1-8(c) and SubsSection 4.6
of these rules that does not exceed the tax 1liability
limitation as hereinafter provided.

4.7.2. Tax credit available. The credit
available for the taxable year is the sum of:
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a. Unused tax credit carried forward from
prior taxable years (carryforwards); and

b. Amount of tax credit determined under
W. Va. Code § 5E-1-8(c¢) for the taxable year and
described in SubsSection 4.6 of these Rules herein (tax
credits earned).

4.7.3. Tax liability information.

a. Tax credit available for a taxable year
beginning after June 30, 1986, must be applied against
the same taxes and—in—the same—erdexr asg get forth in W.
Va. Code § 11-13C-5(c) through (i), and in that order.

4.7.4. Excess tax credit. The excess of the tax
credit available over the applicable tax liability limitation
for the year is an unused c¢redit which may be carried forward
as hereinafter provided under SwbsSection 4.8 of these Rules.

4.7.5, Order of application. If the tax credit
available for a taxable year is not allowed in full because of
the tax 1liability limitation, carryforwards are applied
against the tax liability limitation first. To the extent the
tax liability limitation exceeds carryforwards, tax credit
earned for the taxable year is then applied.

4.7.6. Apportionment.

a. The tax credits authorized by the
Authority for investments by a partnership, an S
corporation, a limited liability company or individual
joint investors shall be divided pursuant to election of
partners, shareholders, members or individuals as
hereinafter provided.

b. The tax credit earned shall be apportioned
among partners, S corporation shareholders, limited
liability company members or individual joint investors
in any manner they may select, provided that each such
partner, shareholder, member or individual consents to an
apportionment plan. The consent of a partner,
shareholder, wmember or individual to an apportionment
plan with respect to tax credits earned shall be made by
means of a written statement signed by the partner,
shareholder, member or individual, or a person duly
authorized to act on behalf of the consenting partner,
shareholder, member or individual, stating that such
partner, shareholder, member or individual consents to
the apportionment plan. The statement shall set forth
the name, address, employer identification number or
social security number and taxable year for which the
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credit will be claimed for each partner, shareholder,
member or individual and the amount apportioned to each
partner, shareholder, mewmber or individual under the
plan. The consent of more than one partner, shareholder,
member or individual may be incorporated in a single
statement. The statement shall be filed with the
application required pursuant to SuksSection 2.3 of these
Rules and shall be irrevocable and not subject to change
after such filing unless the tax credit authorized by the
Authority is less than the tax credit applied for, in
which case the Authority may request the apportionment
plan to be amended. Each partner, shareholder, member
and individual consenting to an apportionment plan shall
keep as part of his records a copy of the statement
containing all of the required consents.

c. An apportionment plan adopted and
consented to by all partners, S corporation shareholders,
limited liability company members or joint individual
investors shall be valid only for the tax credits
authorized by the Authority pursuant to the application
with respect to which the plan is filed. A separate
consent to an apportionment plan must be filed with
regspect to each application filed pursuant to Subsection
2.3 of these Rules.

4.7.7. Tax credits authorized by the Authority may
not be used against any liability the taxpayer may have for
interest, penalties, or additions to tax.

4.8. Carryforward of Unused Tax Credit.

4.8.1. In general. Unused tax credit may be
carried forward to succeeding taxable years but not beyond
fifteen (15) years. Carryforwards of unused tax credit are
taken into account in determining the amount of tax credit
available and the tax credit allowed for the taxable years to
which they may be carried.

4.8.2. Unused credit. If carryforwards and tax
credit earned exceed the tax liability limitation, the excess
attributable to tax credit earned is an unused tax credit.
The taxable year in which an unused tax credit arises is
referred to as the "unused credit year".

4.8.3. Limitation on Carryforwards. Tax credit
carryforwards to a taxable year may not exceed the applicable
tax liability limitation £for that vyear. Tax credit

carryforwards from an unused tax credit year are applied
before tax credit carryforwards from a later unused tax credit
year.
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4.8.4, Joint Return by Husband and Wife. This
Subsection prescribes additional rules for computing the tax
credit carryforwards of a husband and wife making a joint
return for one or more of the taxable years involved in the
computation of the tax credit earned.

a. From Separate to Joint Return. If a
husband and wife, making a joint return for any taxable
year, did not make a joint return for any of the taxable
years involved in the computation of the tax credit
earned, the separate tax credits apportioned in
accordance with Subsection 4.7.6 of these Rules shall
together be deemed a joint tax credit carryforward to
such taxable year.

b. Continuous Use of Joint Return. If a
husband and wife making a joint return for a taxable year
made a joint return for each of the taxable years
involved in the computation of the tax credit earned or
the tax credit carryforward to such taxable years, the
joint tax credit or tax credit carryforward to such
taxable year is computed in the same manner as the tax
credit carryforward of an individual as provided in
Subsections 4.8.1 through 4.8.3 of these Rules.

c. From Joint to Separate Return. If a
husband and wife making separate returns for a taxable
year made a joint return for any, or all, of the taxable
vears involved in the computation of the tax credit
earned or tax credit carryforward to such taxable year,
the separate tax credit carryforward of each spouse to
the taxable year is computed in accordance with
Subsection 4.8.1 through 4.8.3 of these Rules but with
the following modification: The tax credit of each
spouge for a taxable year for which a joint return was
made shall be deemed to be that portion of the joint tax
credit apportioned to the spouse in accordance with
Subsection 4.7.6 of these Rules.

d. Recurrent Use of Joint Return. If a
husband and wife making a joint return for any taxable
year made a joint return for one or more, but not all, of
the taxable years involved in the computation of a tax
credit carryforward to such taxable years, such tax
credit carryforward to the taxable year is computed in
the manner set forth in Subsection 4.8.4.c of these
Rules. Such tax credit carryforward is considered a
joint tax credit carryforward to such taxable year.

e. Joint Tax Credit Carryforwards. The joint
tax credit carryforwards to any taxable year for which a
joint return is made are all the tax credit carryforwards
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of both spouses to such taxable year.

£. Divorce and Remarriage. It is the intent
of this rule to allow the carryforward of joint tax
credits to joint returns and of separate tax credits to
joint returns so long as the two individuals remain
married in both the taxable year in which the tax credit
is earned and the taxable year to which the tax credit is
to be carried. Divorce and remarriage in joint return
cases present special problems. A joint tax credit of
one couple cannot be carried to another taxable year and
applied to the tax liability of a different couple. In
applying the rules for joint returns of husband and wife
and separate returns of husband and wife and in cases
involving divorce and remarriage, the principles
established under the Internal Revenue Code and Treasury
Regulations, and interpretations thereof, for net
operating loss carryovers and investment tax credit
carryforwards may be used as a guide.

4.8.5. Tax credits not assignable. No portion of
the tax credit earned by any investor shall be subject in any
manner to alienation, sale, transfer or assignment, except
that tax credits authorized by the Authority for investments
by a partnership, an S corporation, a_limited liability
company or individual joint investors may be apportioned
pursuant to Subsection 4.7.6 of these Rules.

4.9. Investment to Date.

The tax credit provided for in W. Va. Code Section SE-1-8
ig available only to those investors whose investment in a
Qualified West Virginia Capital Company occurs on or after the
first day of July 1986.

4.10. Recapture.

If the amount invested by the investor is not used by the
Qualified Company for qualified investments as required by the Act
and Seetiem—4—of these Rules, the investor shall not be subject to
a recapture provision for any credit claimed by him to date.
However, the Qualified Company shall be subject to the penalty
imposed under W. Va. Code Section 5E-1-12 and SubsSection 6.6 of
these Rules.

Section 5: § 117-1-5. Investment Reporting, Record Keeping,
Restrictions and Sale or Liquidation.

5.1. Investments.

A Qualified Company shall invest each separate capital
base in Qualified Investments in accordance with the schedule set
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forth in SwksSection 5.3 of these Rules. The portion of each
separate capital base of a Qualified Company not se required to be
invested in Qualified Investments pursuant to Section 5.3 shall be
maintained or invested by the Qualified Company in one or more of
the following: (i) in Qualified Investments; (ii) in bank accounts
and financial institutions which are located in the State of West
Virginia; and (iii) such other interest bearing instruments with a
maturity of less than one (1) year which are obtained from and
managed by a West Virginia corporation, as defined in Subsection
2.2.3 of these Rules. After am a Qualified I&nvestment is made,
the Qualified Company must obtain and submit to the Authority with
the next semi-annual report of said Company, required to be filed
pursuant to SubsSection 4.1 of these Rules, affidavits prepared by
any authorized officer, e* partner, limited liability company
member or manager, or trustee of the business invested in, which
affidavits set forth the following:

5.1.1. That it 1is a business located in or
principally based in West Virginia;

5.1.2. That more than fifty percent (50%) of its
assets and operations, as defined in Subsection 1.6.1.x of
these Rules, are located in West Virginia;

5.1.3. That more than fifty percent (50%) of its
employees are West Virginia residents-; and

5.1.4. A brief description of the activities the
business is engaged in.

5.2. Affidavit from Qualified Company.

The Qualified Company shall submit to the Authority,
contemporaneous with the filings required under SubsSection 5.1 of
these Rules bkexrein, affidavits prepared by an authorized officer,

partner, limited liability company member or manager, or trustee of
the Qualified Company which demonstrate:

5.2.1. That the business invested in is not a
business engaged in an activity prohibited by SubsSection 5.5
of these Rules;

5.2.2. That the business invested in is a West
Virginia Business as defined in Subsection 1.6.1.x of these
Rules; and

5.2.3. I—aouatifiedTInvestment.—+£That the West
Virginia Business invested in is engaged in activities that
meet the requirements of a Qualified Investment, as specified
in Subsection 1.6.1.t of these Rules.

5.3. Schedule of Qualified Investments.
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A Qualified West Virginia Capital Company must invest
each separate capital base in Qualified Investments according to
the following schedule:

5.3.1. At least thirty-five percent (35%) of its
capital base within one (1) year of the date on which the
Qualified Company was designated as a Qualified West Virginia
Capital Company by the Authority or, relative to a separate
capital base designated ag gqualified pursuant to Section 3.1
of these Rules, within one (1) vear of the date on which each
that separate capital base was designated as qualified by the
Authority;

5.3.2. At least fifty-five percent (55%) of its
capital base within two (2) years of the date on which the
Qualified Company was designated as a Qualified West Virginia
Capital Company by the Authority or, relative to a separate
capital base designated as qualified pursuant to Section 3.1
of these Rules, within two (2) vears of the date on which each
that separate capital base was designated as qualified by the
Authority;

5.3.3. At least seventy-five percent (75%) of its
capital base within three (3) years of the date on which the
Qualified Company was designated as a Qualified West Virginia
Capital Company by the Authority or, relative to a separate
capital base designated as qualified pursuant to Section 3.1
of these Rules, within three (3) years of the date on which
eaeh that separate capital base was designated as qualified by
the Authority.

5.4. Limitation of Qualified Investment.

No more than thirty percent (30%) of the total equity
raised by a Qualified Company may be invested in any one West
Virginia Business. For purposes of this SubsSection, equity shall
mean the total of all the capital bases designated as qualified by
the Authority. The investment by a Qualified Company of an entire
separate capital base, or any part thereof, in a SBIC is not
violative of Section S5E-1-13(a) of the Act or this Section 5.4 of
these Rules, provided investments by the SBIC fully satisfy the
requirements of the Act and thegse Rules as if the Qualified
Company, itself, had made such investments.

5.5. Investment Restrictions.

5.5.1. A Qualified Company shall not invest any of
its capital base in any of the following businesses:

a. Banks;
b. Savings & Loan Associations;
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c. Credit Companies;
d. Financial or Investment Advisors;
e. Brokerage or Financial Firms;

£. Other Capital Companies; provided,
however, a SBIC in which all or part of a Qualified

Company’s capital base is invested shall not be deemed a

"Capital Company" for purposes of this Subsection:

g. Charitable and religious institutions;

h. Businesses endgaged in €conventional oil
and gas exploration;

i. Insurance Companies;

j. Businegses engaged in Residential Housing
or Development; and

k. Any other business which the Authority
determines to be against the public interest, the
purposes of the Act or in violation of any law.

5.5.2. T"Residential housing or development" shall
not include, and "tourism," as referred to in Subsection
1.6.1.t of these Rules, shall include, by way of example and
not by way of limitation, housing which is to be sold as
second residences or which is rented or leased to the public
for overnight stay and which in either event is located near
an established tourism resort. A Qualified Company desiring
to make a "tourism" investment pursuant to this Subsection
shall obtain certification from the Authority that such
investment is eligible for qualification as a "tourism"

investment prior to making such investment.

5.6. Alter Ego Investments Prohibited.

E—6—+—Substantiatty—Retated- W. Va. Code Section
5E-1-13 (b)43> prohibits a Qualified Company from making
investments of any portion of lts capltal base, or other
1nvestments, in a business :

that ig the "alter ego" of the Qualified Company.

5.6.1. Substantially Related. A buginegsg is an
alter eqo of a Qualified Company if the ownership of the
business ig "gubstantially related" to the ownership of the
Qualified Company. Ownership of a business and a Qualified
Company are "Ssubstantially related" shaldi—wean—that if one or
more of the following conditions are present at the time the
investment is made or while the investment is outstanding:
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a. Any investor in the Qualified Companv is,

or is a relative (as defined in Subsection 5.6.3 of these
Rules) of, an investor in or owner of the business. An
investor in any parent businesgs shall be deemed an
investor in all subsidiaries thereof for the purposes of

this Subsgection.
EXAMPLE

A Qualified Company is formed with A, B and C as
investors. Qualified Company makes an investment in a West
Virginia Business. For the purposes of Subsection 5.6.1.a of
these Rules, the West Virginia Business would not be

! an "alter ego' of the Qualified
Company as long as: (i) neither A, B nor C is an investor or
owner of the West Vlrglnla BuS1ness, and; (ii) no speﬁseT

sEepsts§e£=blood relatlve, sgouse, blood relatlve of a spouse,

or member of the hougsehold of either A, B or C is an investor
or owner of the West Virginia Business.

b. There is an agreement, written or oral
between the Qualified Company and the
Bbusiness that the investment by the Qualified Company in
the West—VixginiaBbusiness is conditioned upon the West
Virginta—Bbusiness (1) entering into any contract,
agreement or other arrangement with an investor in the
Qualified Company or any business owned or controlled by
an investor in the Qualified Company, or (2) applying the
invested funds to a purpose that will, clearly and
naturally, subgtantially benefit an investor in the
Qualifjied Company or any businesg owned or controlled by

an _investor in the Qualified Company;

EXAMPLE 1

A Qualified Company is formed with A, B and C as
investors. Qualified Company’s investment in XYZ, a West
Virginia Business, is conditioned upon XYZ entering into a
contract with Company Q, a business owned or controlled by
investor B. Qualified Company would be prohibited from
investing in XYZ on these conditions.

EXAMPLE 2
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Qualified Company is formed with A, B and C as investors.
Qualified Company’s investment in XYZ, a West Virginia
Buginess, is conditioned upon XYZ using the investment to
install certain equipment that will necessitate the use of
supplies sold exclusively by Company O, a business owned or
controlled by Investor B. Qualified Company would be
prohibited from investing in XYZ on these conditions.

c. The investment by the Qualified Company is
conditioned upon a reciprocal investment by another West
Virginia Qualified Company in a business owned or
controlled by an investor in the Qualified Company;

d. The investment by the Qualified Company
results in there being either (i) no equity ownership in
the West—Virginia—Bbusiness other than the Qualified
Company or (ii) the non-Qualified Company ownership in
the WestVirginia—Bbusiness lacks economic substance.

EXAMPLE 1

Qualified Company owns ninety percent (90%) of XYZ, a
West Virginia Business. The remaining ten percent (10%)
ownership in XYZ is owned by an individual, M, who received
his shares at no cost to him, and an individual, N, to whom
Qualified Company loaned the money needed to purchase N’'s
shares. The loan to N is on a non-recourse basis, meaning
that N has no personal liability to repay the loan. The non-
Qualified Company ownership by M and N in XY¥Z "lacks economic
substance" and, pursuant to Subsection 5.6.1.d of these Rules,
ownership of XV7 and Qualified Company are "gubstantially
related." Therefore, XYZ would be ;
an "alter ego" of Qualified Company and Qualified Company’s
investment in XYZ would be prohibited.

EXAMPLE 2

Qualified Company owns eighty-five percent (85%) of the
stock of XYZ, a West Virginia Business which manufactures
widgets. Qualified Company paid $85,000.00 for such stock.
The remaining fifteen percent (15%) of the stock is owned by
an individual, K, who received his share by contributing to
XYZ machinery used to manufacture widgets which has been
appraised at $15,000.00. The non-Qualified Company ownership
by K does not !"lack economic substance' and, pursuant to
Subsection 5.6.1.d of these Rules, amrd XYZ would not be

Logbgtantially —relatedl—te an "alter ego" of Qualified
Company .

EXAMPLE 3
Qualified Company owns ninety shares (equalling ninety
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percent (90%)) of the stock of XYZ, a West Virginia Business.
Qualified Company paid $90,000.00 or $1,000.00 per share for
such stock. The remaining ten shares (or ten percent (10%))
of the stock of XYZ are owned by an individual, D, who bought
such stock for $10.00 or $1.00 per share. Furthermore,
Qualified Company and D have an agreement by which Qualified
Company has the right to buy D’s shares in XYZ at any time for
$1.00 per share. The non-Qualified Company ownership by D
"lacks economic substance” puesuant—te under Subsection
5.6.1.d of these Rules for two reasons: (i) D’s investment of
$10.00 in XYZ is so minimal that D’s investment is risk-free,
and (ii) D’s agreement with Qualified Company may result in D
not receiving the benefits of ownership in XYZ.

5.6.2. Control of Board of Directors. W—Va—=Ceode

. L N
SeEEie?g.SE * ?3(ﬁ3(2§a E*;hﬁgiEs e aei?theé¥;Eempi?? ﬁfsm
Business A business is an alter ego of a Qualified Company if

the board of directors of the businegs igs controlled by the
Qualified Company, unless control consists of no more than a

simple majority of the board. 1In order to determine control,
directors representing the Qualified Company will include

directors of the West—Vieginia—Bbusiness that are (1)

employees, officers, directors, limited liability company
managers or other management personnel of the Qualified

Company; (ii) persons who are investors in the Qualified

CompanyL or (iii) persons who are fe%&&a&4ﬁhb%eeé—efwmaffiage

relatlves (as deflned 1n Subsectlon 5. 6 3 of these Rules) of
an investor in, the Qualified-Ceowmpany Or an employee, officer,
director, limited liability company manager or other
management official of, the Qualified Company. Non-Qualified
Company directors shall include individuals who do not meet

the preceding conditions. ard-—whe—alsco—are—net—related—by

! -4 -£3 - If
the Wes%HVifgiﬂia—Bbusiness is not a corporation then the same
rules concerning control shall apply to the managing body for
the West-Virginia Bbusiness, which would be voting partners in
the case of a general partnership, general partners in the
case of a limited partnership, members or managers in _the cage

of a limited liability company and the management committee or
similar decision making body in the case of a joint venture.

5.6.3. For purposes of Section 5.6 of these Rules,
the term "relative" means a blood relative, a spouse or_a

person who ig a blood relative of a spouse, including persons
so related by a step or adoptive relationship, or a member of

a_common household. For purposes of SuksSection 5.6 of these

Rules, the term "blood relative" erlreigtedby-bleodl shall
include ehiddren—grandehi-ldren—parents—grandparents lineal
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descendants, ancestors, brothers and sisters, nephews and

nieces, uncles+ and aunts, and first cousins.
5.7. Management Interlock.

5.7.1. Except when required in order to remedy
problems arising from a lack of profitability in the wWest
WrginiaBbusiness or from dishonesty of the persons managing
the West—irginia Bbusiness or from the death or unant1c1pated
departure of a person occupying a key management position in
the WeﬁE“Vifgtﬂia-BbuSlness, a Qualified Company is prohibited

from managing &he—West-Virginia—B any business in which the

Qualified Companv has invested. Therefore, unless otherwise

provided, no investor, director, officer or employee of the
Qualified Company can occupy a management position in €he—West
V&Eg&ﬂi&HB such a bu81ness A "management p051t10n" ghall

shall include any position Qr
office, other than membership on the board of directors,
however described by title or office, where the individual has
responsibility for and authority over all or any portion of
the day-to-day operations of the West—VHrgimia—Bbusiness. In
the case of a general partnership or a limited liability
company, a general partner or member shall not be deemed to
occupy a management position in the West—Vixgimia Bbusiness
merely because such general partner or member regularly
exercises his voting rights as long as such general partner or
member is not responsible for and does not have authority over
all or any portion of the day-to-day operations of the West

Virginia—Bbusiness.
EXAMPLE

Qualified Company is one of five general partners in a
general partnership which is a West Virginia Business. By
written agreement within the partnership or by written
contract, a general partner other than Qualified Company is
designated the "Managing Partner" and is given authority over
the day-to-day operations of the partnership. Given the
above, Qualified Company does not occupy a management position
in the West Virginia Business even though Qualified Company
would exercise its right to vote on the person who would
occupy the position of Managing Partner.

5.7.2. In order to establish that occupation of
management p081t10ns is required in order to cure a lack of
profitability in the WestVirginiaBbusiness, the Qualified
Company must be able to demonstrate that the expenses of the
West—Virginia—Bbusiness have exceeded the revenues of the
business for two consecutive fiscal quarters. If the
Qualified Company takes control of management of the Wese
Virginda--Bbusiness, such control shall be relinquished within
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a reasonable time after the revenues of the

Bbusiness have exceeded the expenses of the business for two
consecutive fiscal quarters. In no event shall the Quallfled
Company have control of management of the

Bbusiness for a period exceeding twenty-four (24) months, even
if profitability is not restored at the end of such twenty-
four (24) wmonth period.

5.7.3. 1In order to establish the existence of &he
dishonesty within management, the Qualified Company must be
able to demonstrate that there is substantial reason to
believe that existing members of management have violated
state or federal criminal law in connection with the
performance of their duties for the West—irginia—Bbusiness
and that an independent investigation of the suspected
wrongdoing was undertaken, the results of which indicate the
occurrence of a violation of law. Breach of fiduciary duty
and negligence without more do not constitute "dishonesty."

Where dishonesty in management is esgtablished, an investor,

director, officer or emplovee of the Oualified Companvy ma

gserve ag an intexim replacement of existing management for a

maximum period of six (6) months.

5.7.4. In situations involving the death or
unant101pated departure of a person occupying a key management
position in the West—Virgimia—Bbusiness, an investor,
director, officer or employee of the Qualified Company may
serve as an interim replacement of such person for a maximum
period of six (6) months.

5.8. Conflict of Interest.

No officer, member, or employee of the Authorlty shall be
financially interested, directly or indirectly, in any eapital

comparny Qualified Company.

5.9. Limitation on Financial Institutions.

5.9.1. No more than forty-nine percent (49%) of the
total capital base of any Qualified Company may be owned by
banks, savings and loan associations, savings banks, or other
financial institutions, or any affiliate thereof, as
investors. For the purposes of this Subsection, "total
capital base" shall mean the sum—e%—a%%msepafaEe total of all
the capital bases
Qualified-Company designated as gualified by the Authority.

5.9.2. The following shall be an "affiliate" of a
bank, savings and loan association, savings bank, or other
financial institution for purposes of this Section 5.9 of the
Rules and W. Va. Code Section S5E-1-20:
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a. A holding company of such financial
institution;

b. A wholly owned subsidiary of such
financial institution;

c. A corporation, partnership or other entity
of which such financial institution has majority
ownership;

d. A member of the same controlled group (

as defined for federal income tax purposes) as the bank,
savings and loan association, savings bank, or other
financial institution.

5.9.3. No officer, employee, or director of any
such financial institution, or any affiliate thereof, may
serve on the board of any Qualified Company fermed—under the
A, : : i
finanetal—inotitutions- If the Qualified Company is not a
corporation, then the restriction shall also apply to the
managing body of the Qualified Company, which would be voting
partners in the case of a general partnership, general
partners in the case of a limited partnership, members or
managers in_ the case of a limited liability company and the
management committee or similar decision-making body in the
case of a joint venture.

5.10. Sale or Liquidation of Qualified Investments.

5.10.1. A ¢gualified West Virginia Qualified Company
shall maintain its gQualified #Investments for a period of at
least five (5) years, except that a gualified West Virginia
Qualified Company receiving repayment or return of a
gQualified fInvestment (exclusive of interest, dividends or
other earnings on such investment) shall reinvest the
company’s repaid or returned cost basis in the investment in
a ¢gQualified i*Investment which remains outstanding for a
period of time at least equal to the remainder of the initial
five-year term, such reinvestment to be made within twenty-
four (24) months from the date of repayment or return, unless
a waiver is obtained from the Authority prior to the end of
said twenty-four (24) month period: Provided, That such
returned amounts may be accumulated for six (6) months before
the aforesaid twenty-four (24) month period commences.

a. For purposes of Subsection 5.10.1 and W.
Va. Code Section 5E-1-12(b), a debt investment, as
defined at Subsection 1.6.1.j of these Rules, shall be
considered to be "maintained" for the required five-year
period (i) to the extent of the amount written off, when
4+ such debt investment becomes uncollectible and is
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written-off by the Qualified Company; (ii) to the extent
of amounts repaid, when the unpaid balance isg

subsequently written-off and installment payments
received by the Qualified Company each vear did not

exceed thirt ercent (30%) of the original principal
balance or, if such pavments did exceed such thirt 30%
limit they were determined a_ normal amortization

schedule based upon at least a five (5) year term; or
443 (iii) to the extent of the entire investment, when
such debt investment is not repaid in full for at least
five (5) years and installment payments received by the
Qualified Company each year during the required five-year
period do not exceed thirty percent (30%) of the original
principal balance, except that installment payments
received by the Qualified Company each year during the
required five-year period may exceed thirty percent (30%)
of the original principal balance if such installment
payments are determined by a normal amortization
gschedule. If a Qualified Company has—met—maintained——a

+—has receiveds installment payments during any one year
of the required five-year period, not determined by a
normal amortization schedule, which exceed thirty percent
(30%) of the orlglnal principal balance of the debt
investment,

peried- or if a Qualified Company receives repayment in
full of a debt investment prior to the end of the five
(5) year period, the Qualified Company shall reinvest all
repaid principal pursuant to Subsection 5.10.1 of these
Rules and W. Va. Code Section 5E-1-12(b)_, but the amount
of any whilte—the remaining unpaid principal balance will
remain a Qualified Investment and need not be reinvested
if thereafter maintained WeH%é—fﬁm&&&—q&&%&ﬁ&&d—&ﬂ—%@ﬁg
as—ie—eentinves—to—pbe—invested in compliance with these
Rules and the Act. For purposes of this Subsection,
"normal amortization" represents the regular and equal
payment necessary to be made at the end of each period
that will repay both the interest on the loan and the
original loan amount.

EXAMPLE 1.

A. Qualified Company makes a $100,000.00 qualified debt
investment with a stated maturity date of five (5) years in
XYZ, a West Virginia Business. XYZ makes payments to
Qualified Company so that the following amounts of the
principal balance are repaid in the first two (2) years:

Year 1: $10,000.00 principal repaid

Year 2: $31,000.00 principal repaid
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B. The repayment of $31,000.00 of principal in Year 2
violates the thirty percent (30%) limitation in Subsection
$.10.1.a as long as such payment would exceed payments under
a normal amortization schedule.

C. Given that the Year 2 payments exceed payments under
a normal amortization schedule, Qualified Company would be
required to reinvest $41,000.00 (principal payments received
in Years 1 and 2) pursuant to Subsection 5.10.1 and W. Va.
Code Section B5E-1-12(b). The remaining §59,000.00 in
principal owed would remain a gQualified +Investment as long
as the provisions of these Rules and the Act are followed.

EXAMPLE 2.

A, Qualified Company makes a $100,000.00 qualified debt
investment with a stated maturity date of five (5) years in
XYZ, a West Virginia Business. XYZ makes payments to
Qualified Company so that the following amounts of the
principal balance are repaid in the first four (4) years:

Year 1: $25,000.00 of principal repaid
Year 2: $25,000.00 of principal repaid
Year 3: $25,000.00 of principal repaid

Year 4: $25,000.00 of principal repaid

B. The repayment of principal in Years 1 - 4 does not
violate the thirty percent (30%) 1limitation of Subsection
5.10.1.a. However, since the entire principal balance has

been repaid by the end of Year 4, the investment has not been
maintained for at least five (5) years and, therefore, must be
reinvested pursuant to Subsection 5.10.1 and W. Va. Code
Section 5E-1-12(b).

EXAMPLE 3.

A. Qualified Company makes a $100,000.00 qualified debt
investment with a stated maturity date of five (5) years in
XY¥YZ, a West Virginia Business. XYZ makes payments to
Qualified Company so that the following amounts of the
principal balance are repaid in the first two (2) vears:

Year 1: $10,000.00 principal repaid
Year 2: $15,000.00 principal repaid

B. In Year 3, the remaining $75,000.00 of principal due
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on this debt investment becomes uncollectible and is written-
off by Qualified Company as a bad loan. The entire debt
investment is considered maintained for the required five-year
period and no reinvestment of any portion of this investment
is required.

b. A Qualified Company which is unable to maintain
a ¢gQualified 4iInvestment for the required five-year
period due to voluntary repayment of the investment in
full by the debter Wegt Virginia business in advance of
the required five-year period, repayment in advance of
the required five-year period due to default by the
debtoxr Wegt Virginia business and acceleration of the
loan, or otherwise, must reinvest its repald or returned
prireipat cost ba51s in the investment as is required by
W. Va. Code Section 5E-1-12(b) and Subsection 5.10.1 of
these Rules.

C. For purposes of Subsection 5.10.1 and W. Va.
Code Section 5E-1-12(b an equity investment, as defined

at Subsection 1.6.1.p of these Rules, shall be considered
to be "maintained" for the required five-vear period, to
the extent of the amount not recovered and written-off

upon the dissolution, liquidation or other termination of
operations of the West Virginia businessg,

ed. A Qualified Company desiring a waiver from the
Authority of its obligation to reinvest its repaid or
returned pripeipal-——in cost basis from a gQualified
d+Investment which has not been maintained for the
required five-year period pursuant to W. Va. Code Section
5E-1-12(b) and Subsection 5.10.1 of these Rules shall
request such waiver in writing and send such written
request by certified mail to the Authority at the
following address: West Virginia Economic Development
Authority, ' 7 et

- - 1018 Kanawha Blvd.,

Suite 501, Charleston, WV 25301-2828.

The request shall contain the name, mailing
address, and telephone number of a person that can be
contacted by the Authority for further information
concerning the request. The Qualified Company shall
provide any additional information requested by the
Authority regarding a waiver request.

5.10.2. A Qualified Company may sell or liquidate
a gQualified iInvestment which has been maintained for the
required five-year period; however, the initial cost basis of
such gQualified £Investment shall be maintained or invested by
the Qualified Company in one or more of the following:
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a. In Qualified Investments;

b. In bank accounts and financial
institutions which are located in the State of West
Virginia; and

c. Such other interest bearing instruments
with a maturity of less than one (1) year which are
obtained from and managed by a West Virginia corporation,
as defined in Subsection 2.2.3 of these Rules.

5.11. Equity Capitalization Over Four Million
Dollars.

If a Qualified Company raises capital in excess of Four
Million Dollars in a fiscal year, the capital in excess of Four
Million Dollars does not constitute a part of the capital base of
said company and 1is not subject to the restrictions and
requirements of Sectiong & 5.1 through 5.11 of these Rules.

5.12. Special SBIC Investor Rulesg.
5.12.1. Qualified Company with SBTIC Status. A

SBIC Investor desidgnated as a Qualified Company may retain all
or any parxt of its capital bage, and need not invest such sums
in_another SBIC, if such Qualified Company hasg obtained SBIC

status. Such a Qualified Company shall make OQualified

Investments in full compliance with the Act and these Rules,
ag well as with the federal Small Business Investment Act and

the federal requlations therxeunder.

5.12.2. SRIC Investor and SBIC Investment

Requirements, The capital base of any SBIC Investor
designated as a Qualified Company, the separate capital bage
degignated as qualified of a SBIC Investor previously
designated a Qualified Company, and the entire capital bage of
a SBIC Investor previously designated a Qualified Company for
whom _is designated as qualified an increase to capital base
shall be invested in accord with all provisiong of the Act and
these Rule by:

a. The Qualified Company: provided, however,
that invegtments by the Qualified Company in one or more

SBICs shall be considered as investments in West Virginia
businegses; and

b. The one or more SBICs in which the capital
base is invested, as_ if each such SBIC is a sgeparate
Capital Company with a capital bagse equal to the amount
invested by the Qualified Company in that SBIC (except to
the extent the requirements of the federal Small Business
Invegtment Act and the federal regulations thereunder are
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in direct conflict with the Act and these Rules).

In the event such a SBIC fails to comply with the requirements
of this Subsection 5.12.2, the Qualified Company whose capital
base is invested in such SBIC shall be deemed to have failed
to comply with the provisions of the Act and these Rules, and

shall be subject to all consequences of such.

5.12.3. SBIC Investor Reporting Requirements.
After an investment is made by a Qualified Company in a SBIC,
the Qualified Company shall include in its next semi-annual
report submitted pursuant to Section 4.1 of these Rules (1) a
gtatement of the amount invegted in any one or more SBICs, (2)
the identity of such SBICs, and (3) documentation sufficient

to satisfy the Authority that such SBICs have been approved as
SBICs by the federal Small Business Administration and remain
in goodstanding as such. After a SBIC in which any Qualified

Company’s capital base is invested has invested funds in one
or more third parties, any Qualified Company whose capital

bagse is invested in such SBIC shall include in its next semi-

annual report gubmitted pursuant to Section 4.1 of these Rules
a_statement of investments made by such SBIC (including the
amount and recipient of such investment) and the percentage of
each such investment allocable to the Oualified Companv'’s
investment in such SBIC. Calculation of such percentage shall
be determined by dividing the then unallocated amount of the
Qualified Company’s investment in the SBIC bv the total
investments in the SBIC by all parties available for
investment immediately preceding the SBIC’'s investment at

issue.

EXAMPLE .

In year one, Qualified Company invests 5X dollars in

SBIC, and others invest 2X dollars in SBIC. Thereafter, SBIC

invests 3X dollarg in bugsiness A and 1X dollars in Business B.
The percentage of each investment allocable to Qualified
Company is 71%, and is calculated by dividing the then
unallocated investment of Qualified Company, 5X dollars, bv
the total investments of the SBIC available for investment, 7X
dollars (5+7=.71). Hence, in year one, 71% of the 3X dollar

investment in Business A, or 2.14X dollars is allocable to
Qualified Companvy’s investment in SBIC, and 71% of the 1X

dollar investment in Business B, or .71X dollars, is allocable
to OQualified Company’s investment in SBIC, for a total

allocation of 2.85X dollars. In year two, Qualified Company

invests an additional 4X dollars in SBIC, and others invest an
additional 2X dollars in SBIC. In that vear, SBIC invests 3X

dollars in each of Businegses D, B and F. The percentage of

each vear two invegtment allocable to Qualified Companv is

68%, calculated by dividing the then unallocated investment of

Qualified Company, 6.15X dollars (4X dollar vear two
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investment plus 2.15X dollars unallocated from year one (5X

dollars total vear one investment - 2.85X dollars allocated in
year one = 2.15X dollars unallocated)), bv the total
investment in the SBIC available for investment, 9X dollars
(Qualified Company’s 4X dollar vear two invegstment plus
others’ 2X dollar vear two investment + 3X dollars remaining
uninvested from vear one investments). Hence, 68% of the 3X
dollar invegtment in each of Businesses D, E, and F, or 2.05X%

dollars, is allocable to Qualified Companyv’s investment in

SBIC, for a total vear two allocation of 6.15X dollars. The
total investment by Qualified Company (5X dollars in vear one
and 4X dollarxrg in vear two, a total of 9X dollars) has thus
been accounted for (2.85X dollars in vear one and 6.15X
dollars in vear two

After a SBIC in which a Qualified Companv’s capital base is
invested has invested funds in one or more third parties, the
Qualified Company shall obtain and submit affidavits prepared
by officers, partners or managers of all third parties in
which such investments were made, and affidavits prepared by
authorized officials of the SBIC, pursuant to Sections 5.1 and
5.2 of these Ruleg, resgpectively, as if the SBIC were a
Qualified Company and the third parties were businegses
invested in by such Qualified Company.

Section 6: § 117-1-6. Audits, Reports, Confidentiality,
Examination, Failure to Comply, Penalties,
Decertification.

6.1. Annual Audit and Report.

An audit shall be conducted annually for each Qualified
Company by a certified public accountant, beginning at the end of
the first fiscal year of the Company, and eontpuing each vear
thereafter until such Qualified Company is decertified by the
Authority. In addition, ar such audits shall be conducted for each
capital base of the Qualified Company designated as qualified.
Such audits shall also continue until such Qualified Company is
decertified by the Authority, and may be consolidated and submitted
with add any other audits required under this SubsSection, so long
as the—reguirements information required under the Act and these
Rules with respect to each capital base are ig separate and
distinct. Provided, however, in the case of the capital bage of a
Qualified Company desidnated as such, ox a separate capital base or
increasge to capital base designated as gqualified, prior to the 1991
amendments to the Act, audits with respect to the capital bases so
gualified need not be conducted after the expiration of a five vear
period beginning from the date of the last of such designations if
the Qualified Company is not then actively investing but is instead

merely maintaining exigting investments pursuant to the
requirements of the Act and these Rules. In such cages, in lieu of
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audits, the OQualified Company shall annually file internally
prepared unaudited financial statements accompanied by an affidavit
setting forth (1) the name of the Qualified Company; (2) the name
and title of the affiant; (3) that the affidavit is submitted in
connection with the internally prepared financial statements of the
ualified Companyv; (4) the time period covered by the financial
statements; (5) that there have been no material or significant
changes in the Qualified Companv’s Qualified Investments for the

time period specified, or what, if anv, such changes have occurred;
and 6 that the financial statements are true complete and

accurate.
6.2. General Requirements for Audits-—.

The following requirements shall apply to Audits of the
Qualified Company:

6.2.1. The certified public accountant must be
independent of the Qualified Company being examined to ensure
that the audit report will be impartial, in fact and in
appearance.

6.2.2. In performing the audit, the accountant
must prepare working papers in accordance with the generally
accepted accounting standards of field work. Working papers
for an audit must be retained by the accountant for a minimum
of three (3) years from the date of the audit report, or
longer if so notified in writing by the Authority before the
end of the three (3) year period. The working papers shall be
made available upon written request of the Authority or the
Director. The audit shall be conducted in accordance with
generally accepted auditing and accounting principles and such
other guidelines as the Authority may prescribe.

6.2.3. The audit report must address the methods
of operation and conduct of the business of the Qualified
Company and report on the Qualified Company'’s compliance with
the requirements of the Act and these Rules and in particular
whether the company has made proper and timely investments.
Any instances of noncompliance must be specifically cited, and
if the accountant finds that the Company has been in
compliance, the accountant must make a positive statement to
that effect.

6.2.4. Three certified copies of the audit report
shall be submitted to the Authority no later than ninety (90)
days from the end of each fiscal year, together with three
copies of a descriptive narrative of the Qualified Company’s
activities, its financial statement, its methods of operation
and the general conduct of the Company.

6.2.5. Each copy of the audit report and
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narrative statement must be bound in a durable cover. The
name of the Qualified Company and the time period covered by
the report must be visibly printed on the front cover of the
report.

6.2.6. Such other requirements as the Authority
may require.

6.3. Confidentiality.

6.3.1. All information submitted to the Authority
shall be considered confidential and not subject to public
disclosure when filed with the Authority, except as otherwise
provided in this Section 6.3 of the Rules and in &% Sections
5E-1-8 and 5E-1-21 of the Act.

6.3.2. All information submitted to the Authority
pursuant to (i) the application for designation as a Qualified
Company and—ether——related doecuments (1i) application for
designation as qualified of a separate capital base pursuant
to subsSection 3.1 of these Rules, and (iii) application for
designation as qualified of an increase to capital base
pursuant to Subsection 3.2 of these Rules, and documents
related to guch applications, shall be considered confidential
and not subject to public disclosure when filed with the
Authority, except the following:

a. The full legal name of the entity making
any such application;

b. The mailing and office addresses and
telephone number of such applicant;

c. The name of a person to contact for such
applicant;

d. The names of all directors, officers,

managers or managing partners of such applicant;

e. Whether such applicant has the policy of
restricting its investment to particular areas of the
state, and if so, a description of such particular areas,
or whether such applicant has no such restriction and may
invest statewide;

£. Whether such applicant has the policy of
restricting the type of its investments to debt
investments, equity investments, capital leases or any
combination of such investments;

g. The amount of capital qualified by the
Authority.
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6.3.3. All information submitted to the Authority
in regard to the semi-annual reports required by SwkbsSection
4.1 of these Rules, including the affidavits required under
SubsSections 5.1 and 5.2 of these Rules, shall be considered
confidential and not subject to public disclosure when filed
with the Authority, except the following:

a.. The name of a Qualified Company that made

a Qualified Investment;

ap. The name, address and phone number of each
West Virginia Business receiving a gQualified £Investment
from & that Qualified Company;

bc. Whether each gQualified +Investment from

the OQualified Company was a debt investment, equity
investment, capital lease or combination of such

investments, specified as to the West Virginia Business;

In which one or more of the
following activities each West Virginia Business
receiving a Oualified Investment from the Qualified

Company is endgdaged, specified as to the West Virginia
Business: manufacturing; agricultural production or

processing; forestry production or processing; mineral
production or processing, except for convention oil and
gas exploration; provision of services in a service
industry; transportation; research and development of
products or processes associated with any of the
activities previously enumerated above; tourism; computer
software development companies engaged in the creation of
computer software; and wholesale or retail distribution
activities within this state; and

de. Whether the amount of each gQualified
+Investment in a West Virginia Business is: (i) not more
than $50,000.00; (ii) more than $50,000.00, but not more
than $100,000.00; (iii) more than $100,000.00, but not
more than $250,000.00; (iv) more than $250,000.00, but
not more than $500,000.00; (v) more than $500,000.00, but

not more than 5$1,000,000.00; or (vi) more than
$1,000,000.00,_ _specified as to the West Virginia
Buginesgs.

6.3.4. All information submitted to the Authority

regarding a ruling request pursuant to Sectiong & 8.1 through
8.4 of these Rules shall be considered confidential and not
subject to public disclosure when filed with the Authority,
except that the Authority may, if it so desires, publish or
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make available to the public a summary of such ruling request
provided that all names and other identifying facts are not
included.

6.3.5. All general correspondence of or to the
Authority shall be considered confidential and not subject to
public disclosure.

6.3.6. All information obtained by or submitted to the
Authority in regard to the examination or audit (including
audits performed by independent certified public accountants)
of a Qualified Company pursuant to W. Va. Code Section & SE-1-
16 and Sections 6.1, 6.5 and 6.11 of thege Ruleg shall be
considered confidential and not subject to public disclosure,
except where such public disclosure results from enforcement
proceedings contemplated by W. Va. Code & Section SE-1-21(b)
and (¢).

6.3.7. Unless otherwise provided, all information
generated internally by the Authority including, by way of
example and not by way of limitation, internal memoranda and
reports shall be considered confidential and not subject to
public disclosure.

6.3.8, All tax returns and tax return information
subject to the nondisclosure restrictions of W. Va. Code %
Section 11-10-5d shall be confidential, except for such
information subject to disclosures authorized, mandated or
permitted pursuant to W. Va. Code &% Sections 5E-1-8, 5E-1-21
or 11-10-5s.

6.3.9. In addition to the above information
classified as non-confidential, the Authority may from time to
time consider as non-confidential and disclose to the public
any information by the execution of a resolution or policy
statement that such information shall be non-confidential.

6.3.10. Any person or entity submitting
information to the Authority which is classified as non-
confidential by these Rules or the Act will be treated as non-
confidential and subject to disclosure unless the person
submitting the information wmakes a satisfaetery showing,
gsatisfactorv to the Authority, at the time the information is
gubmitted that the information should be treated as
confidential under W. Va. Code & Section 5E-1-21(b). Any
person desiring to make such a submission shall indicate in
writing what information is requested to be treated in a
confidential manner under subsgeetien—{k) said gection of the
Act and the basis upon which such treatment is justified. A
person making such a request may submit the information
desired to be treated_as confidential separately from other
information submitted. If the Authority concurs with such
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request then the information shall be treated as confidential.
If the Authority disagrees with the requested treatment then
the person submitting such information shall be so notified
and given a reasonable opportunity to withdraw the
information.

6.3.11. Notwithstanding any provisions of the Act
or these Rules, any record, report, document or information
may be disclogsed to any officerg, emplovees or authorized
representatives of the State of West Virginia charged with
administering the provisions of the Act and these Ruleg and
may be disclosed pursuant to proceedings under W. Va. Code
Section 5E-1-16(b) and Section 6.5 of thege Rules; provided
however, the provisions of the West Virginia Code regarding
confidentiality and the disclosure of tax returns and tax
information, including without limitation W. Va. Code Section
11-10-5d, apply to the Authority, its agents and emplovees and
to information submitted to the Authority under the Act and
these Rules.

6.4. Annual Authority Review.

The Authority shall conduct an annual review of the
Aaccountant’s Rreport and Aaudit regquired by W. Va. Code Section
SE-1-16(a) and Section 6.1 of these Rules and any other information
filed by a Qualified Company to determine if the company is abiding
by the requirements of the Act and these Rules, to advise the
company as to the gualifieatien qualified status of &he its
investments, and to ensure that no investment has been made in
violation of W. Va. Code # Sections 5E-1-12 and 5E-1-13 and
Sections 5.1 through 5.11 of these Rules. The results of said
annual review shall be used to notify the Tax Commissioner of any
Qualified Companies that are not in compliance with the Act or
these Rules.

6.5. Investigation by Authority.

The Authority may examine, under oath, any of the
officers, directors, partners, limited liability company members or
managers, trustees, agents, employees or investors of a Qualified
Company regarding the methods of operation and business of the
company, and any other matters which the Authority may deem
necessary to ensure compliance with the Act and these Rules. The
Authority mav issue sgubpoenas and subpoenas duces tecum, and
adminigter ocathg relative to any such examination.

6.6. Non-Compliance Penalty.

Any Qualified Company that fails to make ©r maintain
gQualified f£Investments pursuant to these Rules and the Act shall
pay to the Tax Commissioner a penalty equal to all of the tax
credits authorized on the capital base which the Qualified Company
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failed to properly invest with interest at the rate of 1-1/2% per
month, compounded monthly, from the date of said tax credits were
certified as allocated to the Gualified West Virginia Qualified
Company. The Tax Commissioner shall give notice to the Qualified
Company of any penalties assessed hereunder. The Tax Commissioner
may abate the penalties upon written request 1if the Qualified
Company establishes reasonable cause for the failure to make ox
maintain gQualified +Investments. The Tax Commissioner shall
deposit any amounts received as penalties hereunder to the State
general fund. To carry out the provisions of this swksSection, the
Tax Commissioner shall have all powers and authority granted to him
under the West Virginia Tax Procedures and Administration Act and
the regulations promulgated thereunder and the penalty may be
agssessed and collected in the same manner as other penalties are
assessed and collected under that Act.

6.7. Involuntary Decertification.

Failure of a Qualified Company to comply with the
provisions o©of the Act or these Rules shall be grounds for
decertification of the Company by the Authority pursuant to Section
SE-1-17 of the Act and these Rules.

6.8. Notice.

If at any time the Authority determines that a Qualified
Company is not in compliance with the requirements of the Act or
these Rules, the Authority shall give such Qualified Company
written notice of such noncompliance and that the Qualified Company
shall be decertified in ninety (90) days from the date of mailing
of such notice unless the company satisfactorily corrects such
actions of noncompliance or files a petition with the Authority for
reconsideration and demands an administrative hearing. Such
hearing shall be conducted as provided in Article 5, Chapter 29A of
the W. Va. Code.

6.9. Notice of Decertification.

If a Qualified Company is not in compliance with the Act
ox and these Rules following said ninety (90) day period provided
by Section 6.8 of these Rules (unless an administrative hearing was
demanded, in which case the Qualified Company will be provided a
period to cure noncompliance beginning on the date of issuance of
a decision supporting the Authority’s decertification actionsg and
equal to ninety (90) days less the number of days from issuance of

the notice required by Section 6.8 of these Rules to the Qualjified
Companv’'s filing of its petition and demand), the Authority shall

send a notice of decertification to said the Qualified Company and
to the State Tax Commissioner. Decertification £e gof a Qualified
Company wmay cause the forfeiture of any right or interest to
further tax credits under the Act or these Rules (1) for the
decertified company or (2) for any Applicant, or for any Qualified
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Company seeking desiqnation as qualified of a separate capital base
or an increase in its capital base, in which any officer, general

partner, managing partner, limited liability company member or
manager or trustee—er—investeor —served—as Qf the decertified
company is an officer, general partner, managing partner, limited
ligbility company member or manager, o= trustee ef—any—decexrtified
Quatified—Company— or investor.

6.10. Voluntary Decertification Requested by
Qualified Company.

A Qualified Company, which has complied with the
provisions of the Act and these Rules including the provisions of
W. Va. Code & Section 5E-1-12(b) and Subsection 5.10.1 of these
xRules, desiring to lose its status as a Qualified Company under
the Act but to remain in existence and not to dissolve or liguidate
pursuant to W. Va. Code § 5E-1-12(c) or Sections 7.1 through 7.4 of
these Rules shall make written application to the Authority
requesting decertification and the revocation of its status as a
Qualified Company under the Act. Such written application for
decertification shall provide information certifying that the
Qualified Company has complied with the provisions of the Act and
these Rules. A Qualified Company requesting decertification shall
provide all information requested by the Authority. The Authority
may perform an audit or examination of any Qualified Company
requesting decertification in order to ascertain or verify the
Qualified Company’s compliance with the Act and these Rules. The
standard to be used by the Authority to determine compliance with
W. Va. Code Section S5E-1-12(b) and Subsection 5.10.1 of these
Rules, will be whether the Qualified Company has maintained for at
least five vears individual Qualified Investments totalling (1) at
least sixty percent (60%) of the capital base from which such
investments were made, with regard to the initial capital base of
a Qualified Company designated as _such, or any separate capital
bagse or increase to capital base designated as cgualified, prior to
the 1991 amendments to the Act; or (2) at leagt geventy-five (75%)
. of the capital base from which such investments were made, with
regard to the initial capital base of a OQualified Company
designated as such, or any sgeparate capital base oxr increase to
capital base designated ag qualified, subsequent to the 1991

amendments to the Act.

6.11. Audits.

In addition to the annual audit regquired under W. Va.
Code Section 5E-1-16(a) and Section_ 6.1 of these Ruleg, the
Authorityv and the Tax Commigsioner may jointly audit any one or
more Qualified Companieg in any year on a random basis, or for
cause, or for any other basis the Authority and Tax Commigsioner
may select, In addition to any other right or power the Tax
Commissioner may have to audit any business in which a Qualified
Company has invested or proposes to _invegt, the Tax Commissioner
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may audit such a business on a random audit selection basis, or for
cauge, or on any other basis the Tax Commissioner may select.

Section 7: § 117-1-7. Dissolution or Liquidation of Qualified
Company.

7.1. A Qualified Company may be dissolved or liquidated
only after notice and approval of such dissolution or liquidation
by the Authority. Such approval shall not be unreasconably withheld
by the Authority. Unless waived by the Authority, no dissolution
or liquidation of any Qualified Company may be made if such
dissolution or ligquidation would cause the provisions of Subsection
5.10.1 of these Rules and W. Va. Code § 5E-1-12(b) to be violated.
The _standard to be applied by the Authority in determining whether
dissolution or ligquidation would cause sgsuch provisions to be
violated is that set forth in Section 6.10 of these Rules.

7.2. A Qualified Company desiring to dissolve or
liquidate shall make written application to the Authority
requesting the Authority’s approval for such dissolution or
liquidation. Such written application shall include the following:

7.2.1. A description of all gQualified
i+Investments of the Qualified Company currently outstanding.

7.2.2. Information certifying that all gQualified
i+Investments currently outstanding have been maintained or
reinvested, pursuant to W. Va. Code & Section S5E-1-12(b) and
Subsection 5.10.1 of these Rules, for a period of at least
five (5) vyears; or, if all gQualified +Investments current
outstanding have not been so maintained or reinvested, such
investments must be so identified.

7.2.3. Such additional information as may be
requested by the Authority.

7.3. A Qualified Company applying for approval to
dissolve or liquidate shall provide all information as may be
requested by the Authority.

7.4. The Authority may perform an audit or examination of
any Qualified Company requesting approval for dissolution or
liquidation to ascertain or verify the Qualified Ceompany’'s
compliance with the Act and these Rules, including without
limitation W. Va. Code % Section SE-1-12(b) and Section 5.10.1 of
these Rules.

Section 8: § 117-1-8. Ruling Procedure.

8.1. A Qualified Company or the organizers of a Qualified
Company may request & an informal ruling from the Authority
concerning the application of the West Virginia Capital Company Act

48



and the regulations promulgated thereunder to a specific set of

facts and circumstances. The Authority will not issue rulings
concerning the tax ramifications of investment in a Qualified
Company . Tax ruling requests should be directed to the West

Virginia State—Fasx Department of Tax and Revenue.

8.2. A ruling request must meet the following
requirements in order to be considered by the Authority:

8.2.1. The ruling request must be in writing and
sent by certified mail to the Authority at the following
address: West Virginia Economic¢ Development Authority, 1018
Kanawha Blvd., Suite 501, Charleston, WV 25301-2828.

8.2.2. Any factual representations upon which the
ruling will be based must be verified under oath;

8.2.3. The request must state the ruling that is
requested and must contain legal analysis in support of the
requested ruling;

8.2.4. The ruling must be accompanied by a non-
refundable filing fee of three hundred dollars ($300.00) per
ruling requested;

8.2.5. The request must contain the name, mailing
address and telephone number of a person that can be contacted
by the Authority for further information concerning the
request; and

8.2.6. Any additional information requested by the
Authority must be submitted in writing and verified under oath
if the requested information involves factual representations.

8.3. The Authority may publish or release summaries of
previous rulings with facts or characteristics identifying the
person or persons requesting the ruling omitted; however, the only
person who may rely upon a ruling by the Authority are those
persons who requested and received the ruling. As to those
persons, the Authority reserves the right to notify the recipient
of the ruling at the recipient’'s last address known to the
Authority that the subject ruling may no longer be relied upon as
of the date of the notice. A ruling may be so prospectively
modified if the Authority determines that the ruling was incorrect
or is in conflict with the statute Act, the—regulations [hese Rules
or any other substantive legal precedent.

8.4. The Authority may also decline to issue a ruling in
which event the filing fee shall be returned to the person
requesting the ruling. From time to time, the Authority may
announce those areas in which it will not issue rulings.
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Section 9: § 117-1-9. Transition Rules.

9.1. Given that the Act was substantially amended during
the regular session of the Legislature in 1991, the following
provisions, im-accordanee along with W. Va. Code & Section SE-1-19,
shall provide transition guidelines for gQualified #Investments.

9.1.1. Until repaid, all gQualified f+Investments
made prior to the effective date of the 1991 amendments to the
Act shall remain unaffected by such 1991 amendments and shall
be governed by the Act and Rules promulgated thereunder as i+
they appeared at the time the gQualified £Investment was made.
Funds repaid or returned to a Qualified Company and reinvested
pursuant to W. Va. Code Section 5E-1-12(b) and Section 5.10.1
of these Rules subsequent to such 1991 amendments ghall be

governed by such 1991 amendments.

9.1.2. A Qualified Investment made pursuant to
Aany contract or agreement entered into prior to the effective
date of the 1991 amendments to the Act by a Qualified Company
whereby the Qualified Company agreed to make an investment or
increase its investment in a West Virginia Business, with such
investment or increase in investment to take place subsequent
to the effective date of the 1991 amendments to the Act, shall
remain unaffected by such 1991 amendments and shall be
governed by the Act and Rules promulgated thereunder as +t
they appeared at the time the contract or agreement was
entered into.

9.1.3. Any refinancing or restructuring by a
Qualified Company of a gQualified #Investment which was made
prior to the 1991 amendments to the Act shall remain
unaffected by such 1991 amendments and shall be governed by
the Act and Rules promulgated thereunder as it they appeared
at the time the gQualified iInvestment was initially made
provided that such refinancing or restructuring does not
include any new investment by the Qualified Company.

9.1.4. Any ¢Qualified <Investment made by a
Qualified Company on or after the effective date of the 1991
amendments to the Act shall be governed by the provisions of
the Act as amended in 1991.

Section 10: § 117-1-10. Examples.

10.1. Any example provided in these Rules is provided
merely to demonstrate a certain specific application of the rule it
exemplifies. These examples do not, therefore, represent the
exclusive application of any rule and in no way restrict the
meaning or application of these Rules as they are interpreted by
the Authority and any court or governmental agency of competent
jurisdiction.
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