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IF YES, SERIES NUMBER OF RULE BEING AMENDED; . 3exies ]

TITLE OF RULE BEING AMENDED: _General Administration of the WV Capital
Company Act , )

Establishment of the Application Procedures to Implement the Act

[F NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The West Virginia Capital Company Act ("Act") became effective in
July, 1986. Since passage ¢f the Act, the Board of Directors of the West
virginia Industry and Jobs Development Corporation ("the Board") has
designated 18 applicants as Qualified Companies. The Board has closely
reviewed the investments made by the Qualified Companies and has reexamined
the Regulations to determine whether the intent and purpose of the Act are
being met. .

The Board's review has gererated some concerns involving certain
perceived deficiencies in the Regulations. In particular, there is the need —
for certain restrictions on banking institutions which make investments in
Qualified Companies, and on the subsequent investments made by Qualified
Companies in which such banking institutions are investors. The concern of
the Board is that a banking institution may now set up a Qualified Company
which, in turn, can then make the same type of investments as the Bank would
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have made in the—ordinary course of its business. While this practice would
not be viclative of the Act, such actions would violate the spirit and intent

cf the Act.

To address this concern, the Board has prepared two amendments,
The first amendwent would Increase the .amount of equity investments a
Cualified Company _must make; the sscord amendment would restrict the amcunt of
equity that a banking institution could invest in any capital companyv.

The Board's second area of concern invelves the rsguirements for
the make up of the capital base of a Qualified Company. Under the present
Regulations, a QuElified Company is permitted to have wp to 25% of its capital

base as debt. The Board has elected to eliminate "debt" as an acceptabls part .

of any capital base. The Board believes that hecause of the generous tax
credits authorized by the Act and the limited investment requirements of the
Act, that the elimination of debt is necessary to Increase the risk for
prospective investors and therefore better meet the intent and purposes of the
Act,

The Board's third area of concern dnvolves the types of
investments Qualified Capital Companies are making. The intent of the program
is to encourage new business and industry and the expansion of existing
industry with the focus on agricultural, industrial, technical, and research
proiects. The third amendment would expand the investment restrictions to
include residential housing and insurance companies.

Because c¢f the time invelved in filing an amendmsnt to &
Legiglative Regulation and the importance of thig Act to economic development
in West Virginia, the Board felt that an Emergency Regulaticn was necessary in
order %to address- these concerns in a timely manner and to preserve the
integrity of this program.

In addition to the foregoing two changes, the Board has proposed
two other amendments which are in the nature of clean-up amendments and arve
not substantive in nature.




[N} 7-1:\‘
EMERGENCY LEGISLATIVE WEST VIRGINIA ADMINISTRATIVE RULES T inL® :
WEST VIRGINIA INDUSTRY AND JOBS DEVELOPMENT CORPORATION e sy 2;32
CHAPTER 5E-1 o 3 ER -9
SERIES 1 .- s
T e
Title: General Administration of the West Virginia Capital Compangifct: ™

Establishment of the Application Procedures to Implement the Act.

Section 1: General

1.1 Type of Regulations

These are emergency legislative rules as defined 1in |West
Virginia Code §§ 29A-1-2(d).

1.2 Scope . . B

These emergency legisTative rules are promulgated to provide for the
general administration of the West Virginia Capital Company Act. The West
Virginia Capital_Company Act was created to encourage the immediate investment
in West Virginia businesses by making tax credits available to the investors
in Qualified West Virginia Companies. The Act gives the Board of the West
Virginia Industry and Jobs Development Corporation the authority to designate
eligible Capital Companies as qualified for such tax credits and sets forth
the manner by which such companies must invest their capital base in West
Virginia businesses. These rules establish the application procedure for such
designation by the Board, the general requirements for Qualified Companies,
and the process_for the authorization and use of the tax credits.

1.3 Authority

These emergency legislative rules are issued under the authority of
West Virginia Code §§ 29A-1-2(d), and 5E-1-5.

1.4 Filing Date

These emergency legislative rules were promulgated and filed in the
Office of the Secretary of State .

1.5 Effective Date

These emergency legislative rules became effective . )
1.6 Citation

These emergency Legistative Rules may be cited as W. Va. Legis.
Rules BE-1, Ser. 1, § , page (158 ).

1.7 Definitions
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West Virginia Industry and Jobs Development Corporation
Leg., Rule, 5E-1 | ,
Series 1, Sec. 1

i.7.1 As used in these Rules:

1.7.1.1 Act shall mean the West Virginia Capital Company Act,
Articlte 1, Chapter 5E of the Code.

1.7.1.2 Applicant shall mean (1) a profit or non-profit entity,
organized and existing under the laws of West Virginia, which is created for
the purpose of making venture capital avaiiable for qualified investments or
{2) a West Virginia business development corporation created pursuant to
Article 14, Chapter 31 of the Code; that seeks to be designated by the Board
as a Qualified Company. For purposaes of this definition, entity includes, but
is not limited to, a corporation {including an S Corporation), a partnership,
and a trust,

1.7.1.3 Authorized Tax Credits shall mean the fax credits prov1ded
for in Code § GE-1-E. _

1.7.1.4 Board shall mean the Board of Directors of the West Virginia
Industry and Jobs Development Corporation provided for in Article 2, Chapter
5C of the Code.

1.7.1.5 Capital Base shall mean the equity capital or net worth upon
which tax credits are authorized for a Qualified Company and from which
source, investments are to be made in accordance with these Rules.

1.7.1.6 Cash Equivalent shall mean an interest bearing instrument
vith a maturity of less than one year.

1.7.1.7 Quaiified West Virginia Capital Company or Qualified Company
shall mean (1) a West Virginfa business development corporation created
pursuant to Article 14, Chapter 31 of the Code; or (2) a profit or non-profit
entity organized and existing under the taws of the State of West Virginia,
created for the purpose of making venture or risk capital available to
qualified investments, and gqualified by the Board.

1.7.1.8 Code shall mean the Code of West Virginia of 1931, as
amended. _

1.7.1.9 Complete Application shall mean an application that contains
alt of the information and evidence requ1red by these Rules, as determined by
the Director. =

1.7.1.10 Decertification shall mean the action of the Board of
revoking the Gualified Status from a Capital Company, 1in accordance with
Section 6.9 of these Rules.

1.7.1,11 Designate as a Qualified Company shall mean the action of
the Board in designating Certified Companies as Qualified Ccmpanies.
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West Virginia Industry and Jobs Development Corporation
Leg. Rule, BE-1 O R ' '
Series 1, Sec. 12

1.7.1.12 Designate as Qualified shall mean the action of the Board
to authorize a separate capital base for a Qualified Company and %o allocate
tax credits for such separate capital bases.

1.7.1.13 Development Corporation shall mean a West Virginia Business
Development Corporation created pursuant to Article 14, Chapter 31 of the
Code. :

1.7.1.14 Director shall mean the EIxecutive Director of the West
Virginia Industry and Jobs Development Corporation, or his designated
representative.

1.7.1.15 Fiscal Year shall mean July 1 through June 30, which is the
fiscal year of the State.

1.7.1.16 Partnership shall include a syndicate, group, pool, Jjoint
venture, or cother unincorporated organization, through or by means of which
any business, financial operation, or venture is carried on; and the term
partner includes a member of such syndicate, group, pool, Jjoint venture or
grganization.

1.7,1,17 Qualified Investiment shall mean a debt or equity financing
of any West Virginia business, other than those businesses pronibited by
Subsection 5.5 of these Rules, which financing shall be for the purpose of
increesing West Virginia employment and business opportunities while
protecting the people's constitutional right to a <¢lean and healthful
environment. -

1.7.1.18 Qualified West Virginia Capital Company or Qualified
Company shall mean a Certified West Virginia Capital Company that has been
designated by the Board as a Qualified Capital Company under the provisions of
Code § bE-1-6 and which has raised a minimum capital base of COne Million
Dollars to a maximum of Four Million Dollars per fiscal year, upon which
capital base, tax credits are allocated.

1.7.1,19 Rules shall mean the Series One Legislative Rules
promulgated pursuant to the Act.

1.7.1.20 § Corporation or Subchapter $§ Corporation shall mean a
small business corpeoraticn as defined in § 1361 (b) of the Internal Revenue
Code of 1954, as amended, for which an election under § 136Z(a} of said Code
is in effect. _ -

1.7.1.21 State shall mean the State of West Virginia.

1.7.1.22 West Virginia Business shall mean any business which is
located in or is principally based in West Virginia, with more than fifiy
percent (50%) of its assets, operations and employees located in West
Virginia. - : :
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West Virginia Industry and Jobs Development Corporation
Leg., Rule, 2E-1 _
Series 1, Sec. 27

Section 2. Procedure to Become a Qualified West Virginia Capital Company

2.1 Gerleral Procedure. for purposes of fimplementing the tax credit
program established by the Act and to facilitate the process of qualification
by the Board, the Beard will combine the process of certifying and designating
as Qualified West Virginia Capital Companies under the Act into a one step
procedure. ’ -

2.2 Requirements for Quatified Company. The following requirements
shali apply to all Qualified Companies and Applicants:

2.2,1 A Qualified Company shall either be (&) a MWest Virginia
business development corperation or (B) a profit or nonprofit entity organized
and existing under the laws of West Virginia, created for the purpogse of
making venture of risk capital available for qualified investments;

2.2.2 A Quaiified Company shall have a reasonably accessible
business office Tocated within the State of West Virginia, which office shall
have a listed telephone number and shall be open to the public during neormal
busfiness hours. : -

2.2.3 A Qualified Company shall maintain ail of its capital bhase, as
defined in these Rules, 1in bank accounts and financial institutions, which ares
located in the State of West Virginia, or in such other cash squivalents which
are obtained from and managed by a West Virginia corporation.

2.2.4 A Qualified Company shall have a capital base of at Teast One
Mi1lion Dollars but not greater than Four Million Dollars during any fiscal
year, which capital base must be raised after July 1, 1986, 1If the amount of
the investment in a Qualified Company in any fiscal year exceeds Four Million
Doiiars, such amount in excess of Four Million Dollars, shall not be eligible
for tax credits under the Act for that fiscal year.

2.2.5 No part of the capital base of a Qualified Company may be
debt. - - ’

2.2.6 A Qualified Company's stated purpose must be to encourage énd
assist in the creation, development or expansion of West Virginia businesses.

2.2.7 An Applicant shall establish an escrow account Tocated in West
Virginia, in which account, funds invested in the Applicant shall be deposited
and held for the period of time between their receipt by the Applicant and the
designation of the Applicant as a Qualified Company. A Qualified Company,
seeking to establish a separate capital base or fincrease its capital base,
shall establish an escrow accecunt Tocated in West Virginia, into which account
funds invested in the Qualified Company shall be deposited and held for the
period of time between their receipt by the Qualified Cecmpany and the
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West Yirginia Industry and Jobs Development Corporation
Leg. Rule, 5E-1 _
Series 1, Sec. 2

designation as qualified of & separate capital base or an increase to capital
base. Such funds shall not be invested by the Applicant or the Qualified
Company until such designation by the Board. In the event the Board does not
designate the Applicant, & Qualified Company, or designate as qualified, a
separate capital base or an increase to capital base, such funds shall be
returned to the investors, if requested by the investors.

2.2.8 An Applicant or Qualified Company, when soliciting funds for
its capital base, must disciose that no tax credit for the investor's
investment will be available until the Beoard either designates the Applicant a
Qualified Company or designates as qualified a separate capital base or an
increase to capital base, and issues to the Qualified Company notice of such
qualification and a Certificate of fax credit.

2.3 Designation Requirements. An Applicant shall make written
application for designation as a Qualified West Virginia Capital Company to
the Board on application forms provided by the Director. The application form
shall be signed and verified by the Applicant or by a duly authorized officer,
partner or trustee of the Applicant and contain the following information and
evidance:. e '

2.3.1 The full legal name of the Applicant;

2.3.2 The mailing and office addresses and telephone numbers of the
Applicant's principal office in this State; and if differenrt, the mailing and
office addresses .and telephone numbers of the Applicant's principal place of
businass; -

2.3.3 Iaformatfon and evidence that the Applicant's purpose is to
encourage and assist 1in the creation, development and expansion of West
Virginia businesses and to provide maximum opportunities for the employment of
West Virginians_ _by making venture capital available to West Virginia
businessas; :

2.3.4 B certified copy of the Certificate of Incorporation, Articles
of Incorporation, Corporate Charter; a certified copy of the certificate of
formation of 1imited or general partnership; such documents that evidence the
creation of a trust; or such other evidence that the Applicant is organized
and existing under the laws of the State of West Virginia;

2.3,5 The titles, names, addresses and telephone numbers of %The
Applicant and the Applicant's directors and officers; or general, Timited and
managing partners; or trustess; which addresses shall finclude street and
number, city or town, state and zip code;

2.3.6 The names, addresses and telephone numbers of all of the

Applicant's investors, including street and number, c¢ity or town, state and
zip c¢ode, and income tax return filing status of each investor, including
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West Virginia Industry and Jobs Development Corporation
Leg. Rule, 5E-1 _.
Serjes 1, Sec. 2 7

whether each investor fs a fiscal or calendar year taxpayer; and each
investor's employer identification or social security number; and for
investors that are partnerships, S Corporations, or individual Jjoint
investors, the foregoing information for all partners, shareholders and
individuals;

2.3.7 Information and evidence that the Applicant has disclosed to
all invesfors™ that a tax credit is not available for such finvestor's
investment in an. Applicant until the Board has designated thes Applicant a
Qualified West Virginia Capital Company and the investor has received a
certificate authorizing the tax credit approved by the Board for each fiscal
year;

2.3.8 Information and evidence that the Applicant has disciocsed to
all investors that the State of West Virginia is not 1iable in any manner for
any damages which._may result from or arise out of the provisions of the Act,
these Rules, or the application thereof;

2.3.9 A_statement that the Applicant will use its capital base, as
defined in_these-Rules, to make qualified investments in accordance with the
schedule set forth in Code § 5E-1-12 and Subsection 5.3 of these Rules;

2.3.10 A statement that the Applicant will comply with ail
requirements of the Act and these Rules;

2.3.11 If the Applicant 1is a corporation, information on the
aggregate number_of shares which it has authority to issue, itemized by
classes, par value of shares, shares without par value, and series, if any,
within a class; - - -

2.3.12 Information stating the total capital base of the Applicant,
how the value has been determined and how the equity portion has been
determined;

2.3.13 Information and evidence regarding whether the Applicant has
been decertified. under Section 6 of these Rules and whether any of the
Applicant's officers, general partners, managing partners, trustees or
investors have ever served as officers, general partners, managing partners or
trustees of any decertified Qualified Company;

2.3.14-Information and evidence that the Applicant has established
an equity escrow account in West Virginia into which account funds invested by
investors have been deposited and will be held for the period of time between
their investment and the designation of the Appiicant by the Board as a
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West Virginia Industry and Jobs Development Corporation
Leg. Rule, 5E-1 _ o
Series 1, Sec. 2.

Qualified Company, the 7location of such account, that the Applicant has
disclosed to the_investors that no funds will be invested by the Applicant
until it has been designated as a Qualified Company and that in the event the
Applicant does not so qualify, that the funds shall be returned to the
invaestars, if redquested by the investors;

2.3.15 If any of the investors in the Applicant is a partnership, an
S Corporation, or an individual Jjoint investor, the apportionment plan, the
employer identification or social security number of those to whom thes tax
credits is apporticned, and statements signed by each partner, shareholder, or
individual, or a_person duly authorized to act on the behalf of such partner,
shareholder, or dindividual, that such partner, shareholder, or individual
consents to the apportionment plan; all of which requirements are more fully
set out in Subsection 4.7.8.2 of these Rules;

2.3.16 The information required in Subsection 4.1 of these Rules;
2.3.17 Such additional information as may be requested by the Board.

2.4 Application Form. The form for applying to become a Qualified
West Virginia Capital Company may be obtained from the Director,

2.5 Filing.  Each Applicant shall file three (3) complete
applications with the Director.

2.6 Pracedure for Review by Director. The Director shall record the
time and date .of filing of the application at the time the application is
received in the 0Office of the West Virginia Industry and Jobs Development
Corporation. The.Director shall review all applications in the order they are
received. . Upon receipt of an application, the Director shall review the
application to determine if the application is complete. Such determination
shall be made within 45 days of the application’s receipt. 1In the event that
the Director determines an application to be incomplete, the Director shall
notify the applicant, in writing, of the reasons for such determination and
shall return the incomplete application to the Applicant. The Applicant may
resubmit the application at any time after correcting the deficiencies stated
in the Notice. If the initial filing was substantially complete, the time of
filing for the resubmitted application, for purposes of review by the
Director, shall be the time of the initial filing. If the initial filing was
not substantially complete, the time of filing shall be the date and time when
the resubmitted application is recejved by the Director.

2.7 False Information. The submittal of any false ormisieading
information by an Applicant will be grounds for rejection of the application
and denial of further consideration of such Applicant for qualification.

2.8 Complete Application. Upon a determination by the Director that
an application is complete, the Director shall place the complete application
on the agenda of the next regularly scheduled Board meeting.

Page 7




West Virginia Industry and Jobs Development Corporation
Leg. Rule, BE-1 — o '
Series 1, Sec. 2 —

2.9 Action of Board. The Board shall consider all applicaticons in
the order they are placed on the agenda of any regularly scheduled meeting of
the Board. The Board shall designate as a Qualified Company those Applicants
which meet the reguirements of the Act and these Rules,

2.10 Allocation of Tax Credits. Upon designating a Qualified West
Virginia Capital Company, the Board shall allocate, in the order in which
companies are qualified by the Board, available tax credits for the investors
in the Qualified Company.

Applicant in writing of the Board's action designating the Applicant a
Qualified West Virginia Capital Company and shall issue to the Qualified
Company the Certificate of tax credit provided in Subsection 4.5 of these
Rutes. Such notice shall set forth the level of equity capitalization that
qualifies for tax credits under Code § 5E-1-8.

2.11 Notification of Qualification. The Director shall notify the

2.12 Suspension of Qualification Process. The Board shall suspend
the qualification_process during any fiscal year in which all available tax
credits for such fiscal year have been allocated.

2.13 Additional Applications. A Qualified Company which does not
seek additional tax credits under Section 3 of these Rules is not required to
file any additional application with the Board to retain its status as a
Quatified Company, provided that the Quaiified Company remains in compliance
with the requirements of the Act and these Rules.

2,14 Pmendments. A Qualified Company must notify the Director of
any changes in any of the information filed with the Bpard as part of its
application filed under Sections 2 and 3 of these Rules or any other
information submitted to the Board pursuant to these Rules. Such notification
must be in writing and filed by the Qualified_ Company with the Company's next
semi-annual report which it is required to file pursuant to Subsection 4.1 of
these Rules. _

Section 3. Additional Tax Credits.

3.1 Separate Capital Base. During each fiscal year, a Qualified
Company may seek & new capital base and increases to its capital base as

follows: -

3.1.1 Each fiscal year, a Qualified Company may apply to the Board
for designation as qualified of a separate capital base. Such appliication for
a separate capital base must be in the amount of at Teast One Million Dollars
but may not exceed Four Million Dollars.  The Qualified Company shall file an
appiication on the form provided in Section 2 of these Rules and shall provide
the information required for applicants in Subsections 2.3.6, 2.3.7, 2.3.8,
2.3.9, 2.3.11, 2.3.12, 2.3.13, 2.3,14, 2.3.15, and 2.3.16 of these Rules, as
they apply to the Qualified Company's separate capital base and shall also
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West Virginia Industry and Jobs Development Corporation
Leg. Rule, 5E-1 _. .
Series 1, Sec. 37

amend its original application to refliect any changes in the information that
it initially filed with the Board. The procedures set forth in Section 2 of
these Rules shall apply to the review of the application by the Director and
the Board.

3.1.2 Increases to Capital Base. During any fiscal year in which it
has not received approval for the maximum tax credit of Two Miliien Dollars
for that year, a Qualified Company may apply for an increase in its capital
base and additional credits in accordance with Subsection 4.3 of these Rules.
The Qualified Company shall file an application on the form provided in
Section 2 .of these Rules and _shall provide the information required for
applicants in Subsections 2.3.5, 2.3.7, 2.3.8, 2.3.9, 2.3.11, 2,3.12, 2.3.13,
2.3.14, 2.3.15, and 2.3.16 of these Rules, as they apply to the increase of
the Qualified Company's capital base, and shall amend its ariginal application
to reflect any changes in the information that it initially filed with the.
Board. The procedures set forth in Section 2 of these Rules shall apply to.
the review of the application by the Director and the Board.

3.2 Separate Capital Bases. Each approval of an application under
Subsection 3.1.1 of these Rules will c¢reate a separate capital base for the
Qualified Company. Each saparate capital base shall be subject to ail
investment and reporting requirements of Section 5 and & of these Rules. Each
approval under 3.1.2 of these Rules will be treated as an increase to capital
base for the fiscal year in which application for such increase was made. Al
such increases approved within a single fiscal year shall be added to the
capital base initially approved by the Board in such year. All such increases
and the initial capital base snall constitute a single, separate capital base.
A1l such increases to capital base shall be deemed to have been designated as
gualified for purposes of Subsection 5.3 of these Rules, as of the date on
which the capital base 1initially approved by the Board 1in such year was
designated as qualified.

Section 4. Tax Credits

4,1 Semi-Annual Reports. Each Qualified Company shall report to the
Tax Commissiconer and the Board on a semf-annual basis, and shall file separate
reports for each separate capital base that is designated as gualified by the
Board. Such reporis shall be made at the end of the second and fourth
quarters of the Qualified Company's fiscal year, covering the preceding two
quarters provided that the first report required under this Subsection shall
be made no earlier than six months after the Company's designation as a
Qualified Company, or the designation as qualified of a separate capital base,
and shall continue for five years from such designation. Such reports shali
be submitted to the Board no Tater than thirty davs from the end of the second
and fourth quarters of the Qualified Company's fiscal year. The initial
report shall contain the following information:

4,1.1 The name of each investor in the Qualified Company who has
applied for a tax“credit;
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West Virginia Industry and Jcbs Development Corporation
Leg, Rule, 5E-1 __ . : -
Series 1, Sec. 4~

4,1.2 The amount of each investor's investment;

4.1.3 The amount of the tax credit allowed to the investor and the
date on which the investment was made;

4.1.4 A1 Qualified Investments the Qualified Company has made;

4.1.5 Such additional information as may be requested by the Board;
and

4.1.6 Each subsequent report shall contain only changes or additions
in information from the initial report.

4.2 Authorized Credits. The total amount of tax credits authorized
for a single Qualified Company may not exceed Two Million Dollars during any
single State fiscal year.

4.3 Additional Tax Credits. A Qualified Company which has not
received approval for the maximum tax credit of Two Mitlion Dollars within a
fiscal year may @pply, under Section 3 of these Rules, three additional times
during such fiscal year for additional credits of at Teast 350,000 each,
subject to the Timitations set forth in Subsection 4.2 of these Ruies.

4.4 Total Credits; Allocation. The total credits authorized by the
Board for "all Qualified Companies may not exceed a total of Ten Million
Dollars each fiscal year. The Board shall allocate these credits to Qualified
Companies ~in the order that companies are designated as Qualified West
Virginia Capital Companies.

4,5 Certificate of Tax Creadit. The Board shall issue tc the
Qualified Company a Certificate approving the amount of tax credits allocated
to the Qualified Company in the order in which the companies were designated
gualified by the—Board or in which separate capital bases or increases in
capital were designated as qualified by the Board, which certificate shall
Tist the investors entitled to a tax credit and the amount of credit alletted
to each such investor. The Qualified Company shall {issue to each investor
entitled to a tax credit, a Certificate on a form prepared by the Board,
signed and verified by the Qualified Company or by a duly authorized officer,
partner or trustee of the Qualified Company, which Certificate shall set forth
the amount of the ~investor's credit. The investor shall submit a true copy of
the Certificate with the investor's tax return requesting a tax credit. If
the investor entitled to a tax credit 1s a partnership, an S corporation or an
individual Jjoint investor, the tax credit shall be apportioned among the
partners, the shareholders of the corporation, or the individual investors
pursuant to the provisions of Subsection 4.7.6 of these Rules.

4.6 Investors Entitled to Tax Credit. Any investor, including an
individual, partmership or corporation, who makes a capital investment in a
Certified Company that becomes a Qualified Company pursuant to these Rules, is
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entitled to tax credit as allocated under Subsection 2.10 of these Ruies. The
partnars of a partpership, the shareholders of an $ corporation, and
individual Joint investors shall be entitled to the credits allocated and
authorized by the Beard for investments. by the partnership, the S corporation
or the joint investors in accordance with the apportionment plan provided for
in Subsection 4.7.6 of these Rules.

4.7 Application of Tax Credits

4,7.1 General rule. The amount of tax credit allowed for. the
taxable year is the portion of the tax credit authorized under Code & SE-1-
8(c) and Subsection 4.6 of these Rules Lhat does not exceed the tax lTiabiltity
limitation as hereinafter provided,

4.7.2 Tax credit available. The credit available for the taxable
year is the sum of;

4.7.2.1 Unused tax credit carried forward from prior taxable years
(carryforwards);

4.7.2.2 Amount of tax credit determined under Code § 5£-1-8{c) for
the taxable year and described in Subsection 4.6 of these Rules herein (tax
credit earned); and

4.7.2.3 Unused tax credit carried back from succeeding taxable years
(carrybacks).

4.7.3 Tax 1iabiiity limitation

4,7.3.1 Tax credit available for a taxable year beginning before
July 1, 1986 must be applied first against tax 11ab111ty 1mposed pursuant to
Aru1c]e 13, Chapter 11 of the Code for pericds prior to July i, 1986; and then
against tax Tiability imposed pursuant to Articles 2% or 24 of said Chapter
11, after such tax 1iability is amended to reflect the reduction of business
and occupation tax credit resuiting from the appiication of the tax credit.

4.7.3.2 Tax credit available for a taxable year beginning after June
30, 1986, must be applied against the same taxes and in the same order as set
forth in subsections ({c) through (i), section five, article thirtean-c;
chapter eleven of this code. :

4.7.4 Excess tax credit. The excess of the tax credit available
over the applicable tax 1iabiiity iimitation for the year is an unused credit
whith may be carried back or carried fcrward as here1nafter provided under
Subsection 4.8 of these Rules.

4.7.,5 Order of application. If the tax credit available for a
taxable year is not allowed in full because of the tax liability Timitation,
carryforwards are applied against the tax 1iability limitation first. To the
extent the tax Tiability 1imitation exceeds carryforwards, tax credit earned
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for the taxable year and carrybacks from subsequent taxable years are then
appiied, if -

EXAMPLE.
A. Because of qualified investments made by Corporation M in
Qualified Companies in 1986, 1987 and 1988, the Corporation's tax credit
available for its taxable year ending December 31, 1987, is as follows:

Tax credit carryforwards from 1986 investment $ 5,000

Tax credit earned from 1987 investment 10,000
Tax credit carryback from 1988 investment 15,000
Total tax credits available $30,000

) B, M's "tax Tiability Tlimitation" as defined in Subsection
4.7.3.2 of these Rules for 1987 is $25,000.

C.7 The tax credit carryforward and tax credit earned are
allowed in full, “However, only $10,000 of the tax credit carryback is allowed
for 1987. The remaining $5,000 must be carried to the next year to which it
may be carried under Subsection 4.8 of these Rules.

4,7.6 Apportionment

4.7.6.1 The tax credits authorized by the Board for investments by a
partnership, an S corporation, or individual joint investers shall be divided
pursuant to election of partners, sharehoiders, or individuals as hereinafter
proviced. -

4.7.6.2 The tax credit earned shall be apportioned ameng partners, S
corporation shareholders, or individual joint investors in any manner they may
select, provided that each such partner, shareholder or individual consents to
an apportionment plan. The consent of a partner, shareholder or individual to
an apportionment plan with respect to tax credits earned shall be made by
means of “a written statement signed by the partner, shareholder, or
individual, or a“person duly authorized to act on behalf of the consenting
partner, shareholder, or individual, stating that such partner, shareholder,
or individual consents to the apportionment plan. The statement shall set
forth the name, address, employer identification number or social security
number and taxable year for which the credit will be claimed for each partner,
shareholder or individual and the amount apportioned to each partner,
shareholder or individual under the plan. The consent of more than one
partner, shareholder or individual may be incorporated in a single statement.
The statement shall be filed with the application required pursuant to
Subsection 2.3 of these Rules and shall be irrevocable and not subject to
change atter such filing unless the tax credit authorized by the Board is less
than the tax credit applied for, in which case the Board may request the
apportionment plan to be amended. Each partner, shareholder and individual
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consenting to an apportionment plan shall keep as part of his records a copy
of the statement containing all of the required consents.

4,7.6.3 An apportionment plan adopted and consented to by all
partners, S corpbration shareholders or joint individual investors shall be
valid only for the tax credits authorized by the Board pursuant to the
application with respect to which the plan is filed. A separate consent to an
apportionment plan must be fiied with respect to each application filed
pursuant to Subsection 2.3 of these Rules.

4.8 Carry Back and Carry Forward of Unused 7Tax Credit

4,8.1 In general. Unused tax credit may be carried back and carried
forward. Carrybacks and carryforwards of unused tax credit are taken into
account in determining the amount of tax credit available and the tax credit
allowed for the taxable years to which they may be carried.

4,8.2 Unused credit. If carryforwards and tax credit earned exceed
the applicable tax Tiability limitation, the excess attributable to fax credit
earned is an unused tax c¢redit. The taxable year in which an unused tax
credit arises is referred to as the "unused credii year'",

4.8,3 Taxable years to which unused tax credit may be carried. An
unused tax credit is a carryback to each of the 3 taxable years preceding the
unused credit year and a carryforward to each of the 1b taxable years
following the unused tax credit year. An unused tax credit must be carried
first to the earliest of the 18 taxable years to which such credit may be
carried. An unused tax credit then must be carried to each.of the other 17
taxable years {in order of time) to the extent that the unused tax credit was
not absorbed during the prior tfaxable year because of the applicable tax
lTiability Timitation.

4.8.4 Limitations on carrybacks. Tax credit carryforwards and tax
¢credit earned are applied against the tax 1iability Timitation before tax
credit carrybacks. Thus, tax credit carrybacks to a taxable year may not
exceed the amount by which the applicable tax 1iability limitation for that
year exceeds the_sum of tax credit carryforwards to and tax credit earned for
that year. Tax Tredit carrybacks from an unused tax credit year are applied
against the tax liability limitation before carrybacks from a iater unused tax
credit year. To the extent an unused tax credit cannot be carried back to a
particular preceding taxable year, the unused tax credit must be carried to
the next succeeding taxable year to which it may be carried.

4,8,5 Certain tax credit carrybacks. In the case of an overpayment
of tax, additions +to tax, penalties or interest attributable to the
application to .the taxpayer of a tax credit carryback (including that
attributable to a mathematical or clerical error in application of the tax
credit carryback), a claim for refund of such overpayment of tax, additiocns to
tax, penalties ofr” interest may be filed at any time before the expiration of
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the period within which a deficiency for the taxable year of the unused credit
which results in such tax credit carryback may be assessed pursuant to Code §

11-10-15. - _

4.8.6 Limitations on Carryforwards. Tax credit carryforwards to a
taxable year may not exceed the appliicable tax Tiability Timitation for that
year. Tax credit carryforwards from an unused tax credit year are applied
before tax credit carryforwards from a later unused tax credit year.

4.8.7 Joint Return by Husband and Wife. This Subsection prescribes
additional rules_for computing the tax credit carrybacks and carryforwards of
a husband and wife making a joint return for one or more of the taxable years
involved in the computation of the tax credit earned.

4,8,7.1 From Separate to Joint Return. If a husband and wife,
making a Jjoint return for any taxable year, did not make a Jjoint return for
any of the taxable years involved in the computation of the tax credit sarned,
the separate tax .credits apportioned in accordance with Subsection 4.7.6 of
these Rule$ shall together be deemed a joint tax credit carryforward or joint
tax credit carryback to such taxable year.

4.8.7.2 Continuous Use of Joint Return. If a husband and wife
making a joint return for a taxable year made a joint return for each of the
taxable years involved in the computation of the tax credit earned or the tax
credit carryforward or tax c¢redit carryback to such taxable years, the joint
tax credit, tax credit carryforward or tax credit carryback to such taxable
year is computed in the same manner as the tax credit carryforward or tax
credit carryback of an findividual as provided in Subsections 4.8.1 through
4.8.6 of these RuTes.

4.8,7.3 From Joint to Separate Return. If a husband and wife making
separate returns for a taxable year made a joint return for any, or all, of
the taxable years involved in the computation of the tax credit earned, tax
credit carryforward or tax credit carryback to such taxabie year, the ssparate
tax credit carryforward or separate tax credit carryback of each spouse to the
taxable year is computed in accordance with Subsections 4,8.1 through 4.8.6 of
these Rules but with the following modification: The tax credit of each
spouse for a taxable year for which a joint return was made shall be deemed to
be that portion -of the joint tax credit apportioned to the spouse 1in
accordance with Subsection 4.7.6 of these Rules. :

4.8.7.4 Recurrent Use of Joint Return. If a husband and wife making
& joint return for any taxable year made a Joint return for one or more, but
not all, of the taxable years involved in the computation of a tax credit
carryforward or tax credit carryback to such taxable years, such tax credit
carryforward or tax credit carryback to the taxable year is computed in the
manner set forth in Subsection £.8.7.3 of these Rules. Such tax credit
carryforward or tax credit carryback {is considered a Joint tax credit
carryforward or joint tax credit carryback to such faxable year.
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4.8.7.5 Joint Tax Credit Carryforwards and Carrybacks. The joint
tax credit carryforwards and joint tax credit carrybacks to any taxable year
for which a joint return is made are all the tax credit carryforwards and tax
credit carrybacks of both spcuses to such taxable year.

4.8.7.6 Divorce and Remarriage. It is the intent of this rule to
allow the carryforward and carryback of joint tax credits to joint returns and
of separate tax credits to joint returns so long as the two individuals remain
married in both the taxable year in which the tax credit is earned and the
taxable year to which the tax credit is to be carried. Divorce and remarriage
in Joint return cases present special problems. A joint tax credit of one
couple cannot be carried to another taxable year and applied to the tax
liability of a different couple. A former spouse shall not be permitted to
obtain a tax refund by carrying back the other's separate tax credit earned
after the divorce to a taxable year in which a Jjoint return was filed. In
applying the rules for joint returns of husband and wife and separate returns
of husband and wife and 1in cases involving divorce and remarriage, the
principles established under the Internal Revenue Code and Treasury
Regulations, and interpretations thereof, for net operating loss carrybacks
and carryovers amd investment tax credit carrybacks and carryforwards may be
used as a guide. - _

4.8.8 Tax credits not assignable. No portion of the tax credit
earned by any investor shall be subject in any manner to alienation, sale,
transfer or assignment, excepi that tax credits authorized by the Board for
investments by a partnership, an $ corporation or individual joint investors
may be apportioned pursuant to Subsection 4,7.6 of these Rules.

4.9 Investment to Date. The tax credit provided for in Code § BE-1-
8 1is available only to those investors whose investment in a GQualified West
Virginia Capital Company occurs on or after the first day of July 1986.

4,10 Recapture. If the amount invested by the investor is not used
by the Qua11fied Company for qualified investments as required by the Act and
Section 4 of these Rules, the investor shall not be subject to a recapture
provision for any credit claimed by him to date. However, the Qualified
Company shall be subject to the penalty imposed under Code § 5E-1-12 and
Subsection 6.6 of ‘these Rules,

Section 5. Investment Reporting and Record Keeping

5.1 Investments. A Qualified Company shall invest at least sixty
percent (60%) of each separate capital base 1in Qualified Investments in
accordance with the scheduie set forth in Subsection 5.3 of these Rules., A
qualified company may invest the remaining forty percent (40%) of each
separate capital base in any West Virginia business except those businesses
prohibited by Subsection 5.5 of these Rules. The Quaiified Company shall
invest at Teast twenty-five percent (25%) of each capital base in equity
investments. Such equity investments must be made within three years from the
date on which the capital base was qualified by the Board. The investment of a
Qualified Company's capital base in cash equivalents or with financial
institutions shall not be deemed an investment for purposes of this Section.
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After an inpvestment is made, the Qualifiad Company must obtain and submit to
the Board with the next semi-annual report of said Company, required to be
filed pursuant to Subsection 4.1 of these Rules, affidavits prepared by any

officer or partner of the business Invested in, which affidavits set forth the

following:

5.1.1 That it is a business located in or principally based in West
Virginia;

5.1.2 That more than fifty percent {B80%) of its assets, operations
and employees are located in West Virginia;

5.1.3 A brief description of the activities the business is engagad
in. : = ' - o S

5.2 Affidavit from Qualified Company. The Qualified Company shall
submit to. the -~ Board, contemporaneous with the filings required under
Subsection 5.1 of these Rules herein, affidavits prepared by an officer,
partner or trustee of the Qualified Company which demonstrate:

5.2.1 That the business invested in is not a business engaged in an
activity prohibited by Subsection 5.5 of these Rules;

5.2.2 That the business invested in is a West Virginia Business; and

5.2.3 If a Qualified Investment, that the West Virginia Business
invested in is engaged in activities that meet the requirements of a Quaiified
Investment. - |

5.3 Schedule of Qualified Invesiments. A Qualified West Virginia
Capital Company must invest each separate capital base in Qualified
Investments according to the following scheduie:

5.3.1 At least twenty percent (20%) of its capital base within one
year of the date on which the Qualified Company was designated as a Qualified
West Virginia Capital Company by the Board or on which each separate capital
base was designated as qualified Ly the Board;

5.3.2 At least forty percent (40%) of its capital base within two
years of the date on which the Qualified Company was designated as a Qualified
West Virginia Capital Company by the Board or on which each separate capital
base was designated as gualified by the Board;

5.3.3 At least sixty percent (80%) of its capital base within three
years of the date_on which the Qualified Company was designated as a Qualified
West Virginia Capital Company by the Board or on which each separate capital
base was designated as qualified by the Board.

5.4 Limitation of Qualified Investment. No more than thirty parcent
(30%) of the total equity raised by a Qualified Company may be invested in any
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one West Virginia business. For purposes of this Subsection, equity shall
mean the total of all the capital bases designated as qualified by the Board.

5.5 Investment Restrictions. A Qualified Company shall not invest
any of its capital base in any of the following businesses:

5.5.1 _Banks, Savings & Loan Associations, Credit Companies,
Financial or Investment Advisors, and Brokerage or Financial Firms;

5.5.2 Other Capital Companies;

5.5.3 Charitable and religious institutions;
5.5.4 Conventional o1l and gas exploration;
5.5.5 Insurance Companies;

5.5.6 Residential Housing or Development; and

5.5.7 Any other business which the Board determines to be against
the public interest, the purposes of the Act or in violation of any law.

5.6 Relationships. A Qualified Company shall not invest its capitai
base in a business that is related to that Qualified Company or in a business
that is owned or operated by or employs, any person, or family of such DErSOn,
who is an officer, investor, employee or a member of the board of directors of
that Qualified Company, unless the Board approves the making of the investment
in writing. ATl relationships will be determined in accordance with the owner
attribution rules set forth in Section 267 of the Interral Revenue Code of
1954, as amended.

5.7 Equity Capitalization Over Four Million Dollars, If a Qualified
Company raises capital in excess of Four Million Doilars in a fiscal year, the
capital in excess” of Four Million Dollars does not constitute a part of the
capital base of said company and is not subject te the restrictions and
requirements of Section 5 of these Rules.

5.8 Sale or Liguidation of Qualified Investments

5.8.1 If a Qualified Company sells or liquidates any qualified
investment within five years of making the qualified investment, the company's
initial cost basis f{n the investment shall be reinvested in & qualified
investment within twenty-four months from the date of the sale or liquidation,
unless a waiver {s obtained from the Board prior to the end of said fwenty-
four month period. The Board may waive the reinvestment requirement in those
circumstances in which the Board deems the waiver of the reinvestment
requirement advisable, necessary or appropriate to promote the purposes of the
Act. The Qualified Company may disburse, reinvest, or otherwise use any
proceeds .1in excess of the company's 1initial cost basis without any
restrictions on such use by the Board.
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designation as qualified of a separate capital base or an increase to capital
base. Such funds shall not be invested by the Applicant or the Qualified
Company until such designation by the Board. In the event the Board does not
designate the Applicant, & Qualified Company, or designate as qualified, a
separate capital base or an increase to capital base, such funds shal] be
returned to the investors, if requested by the investors.

2,2.8 An Applicant or Qualified Company, when soliciting funds for
its capital base, must discliose that no tax credit for the investor's
investmant will be available until the Board either designates the Applicant a
Qualified Company or designates as qualified a separate capital base or an
increase to capital base, and issues to the Qualified Company notice of such
qualification and a Certificate of tax credit.

2.3 Designation Requirements.  An Applicant shall make written
application for “designation as a Qualified West Virginia Capital Company to
the Board on application forms provided by the Director. The application form
shall be signed and verified by the Applicant or by a duly authorized officer,
partner or trustee of the Applicant and contain the following information and
evidence: .

2.3.1 The full tegal name of the Applicant;

2.3.2 The mailing and office addresses and telephone numbers of the
Applicant's principal office in this State; and if different, the mailing and
office addresses and telephone numbers of the Applicant's principal place of
business; = )

2.3.3 Information and eyidence that the Applicant’'s purpose is to
encourage -and assist 1in the creation, development and expansion of West
Virginia-businesses and to provide maximum opportunities for the employment of
west Virginians . by making venture capital available to West Virginia
businesses;

2.3.4 A certified copy of the Certificate of Incorporation, Articles
of Incorporatiomy; Corporate Charter; a certified copy of the certificate of
formation of limited or general partnership; such documents that evidence the
creation of a trust; or such other evidence that the Applicant is organized
and existing under the Taws of the State of West Virginiaj

2.3.5 The titles, names, addresses and telephone numbers of the
Applicant and the Applicant's directors and officers; or general, Timited and
managing partners; or trustees; which addresses shall dinciude street and
number, city or town, state and zip code;

2.3.6 The names, addresses and telephone numbers of all of the

Applicant's investors, including street and number, city or town, state and
zip code, and income tax return filing status of each investor, including
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5.8.2 A Qualified Company may sell or Jliquidate & qualified
investment five years after making such investment, without any restriction on
the use of such funds. -

Section 6. Audits, Repcrts, Examination, Failure to Comply, Penalties,
Decertification _ ;

6.1 Annual Audit and Report. An audit shall be conducted annually
for each Gualified Company by a certified public accountant, beginning at the
gnd of the Tiscal year of the Company, and continuing for a period of five
years from the date of the Company's designation as a Qualified Company. In
addition, &n audit shall be conducted for each capital base of the Qualified
Company designated as qualified. Such audits shall be conducted for five
years from the date of each designation and may be consolidated and submitted
with all ‘other —audits required under this Subsection, so long as thes
reguirements under the Act and these Rules with respect tc each capital base
are separate and distinct.

6.2 General Requirements for Audits. The following reqdirements
shall apply to Audits of the Qualified Company:

6.2.1 The certified public accountant must be independent of the
Qualified Company being examined to ensure that the audit report will be
impartial, in Tact and in appearance.

6.2.2 In performing the audit, the accountant must prepare working
papers in accordance with the generally accepted accounting standards of field
work. Working papers for an audit must be retained by the accountant for a
minimum period of three (3) years from the date of the audit report, or longer
if so notified in writing by the Board before the end of the three {3) year
pericd. The working papers shall be made available upon written request of
the Board or the Director. The audit shall be conducted in accordance with
generally accepted auditing ~and accounting principles and such other
guidelines as the Board may prescribe.

6.2.3 The audit report must address the metheds of operation and
conduct of the business of the Qualified Company and report on the Qualified
Company's compliance with the requirements of the Act and these Rules and in
particular whether the company has made proper and timely investments, Any
instances of noncompliance must he specifically cited, and if the accountant
finds that the Company has been in compifance, the accountant must make a.
positive statement to that effect,

6.2.4 Three certified copies of the audit report shall be submitted
to the Board no” Tater than ninety days from the end of each fiscal year,
together with three copies of a descriptive narrative of the Qualified
Company's activities, its financial statement, its methods of operation and
the general ccnduct of the Company.
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6.2.5 Each copy of the audit report and narrative statement must he
bound in a durable cover. The name of the Qualified Company and the time
period covered by the report must be visibly printed on the front cover of the
report, )

6.2.6 Such other requirements as the Board may require.
6.3 Confidentiality. A1l records, .documents. and ail other -

information and materials submitted to the Board by a Qualified Company shall
be privileged and exempt from disclosure.

6.4 Annual Board Review. The Board shall conduct an annual review
of the Accountant’s Report and Audit and any other information filed by a
Qualified Company to determine if the company is abiding by the requirements
of the Act and these Rules, to advise the company as to the qualification
status of the investments, and to ensure that no investment has been made in
violation of West Virginia Code § 5E-1-12. The results of said annual review
shall he used to notify the Tax Commissioner of any Quaiified Companies that
are not in compliance with the Act or these Rules.

6.5 Investigation by Board. The Board may examine, under oath, any
of the officers, directors, partners, trustees, agents, employees or investors
of a Qualified Company regarding the methods of operation and business of the
company, and any other matters which the Board may deem necessary to ensure
compliance with the Act and these Rules.

6.6 Non-Compliance Penalty. Any Qualified Company that fails to
make qualified investments pursuant to these Rules and the Act shall pay to
the Tax Commissioner a penalty equal to all of the tax credits authorized an
the capital basetwhich the Qualified Company failed to properly invest with
Tnterest at the rate of 1-1/2% per month, compounded monthly, from the date
the said tax credits were certified as allocated to the Qualified West
Virginia Capital Company. The Tax Commissioner shall give notice to the
Quatlified Company of any penalties assessed hereunder. The Tax Commissioner
may abate the penalties upon written request if the Qualified Company
estabiishes reasonable cause for the failure o make qualified investments.
The Tax Commissioner shall deposit any amounts received as penalties hereunder
in the State gensral fund. To carry out the provisions of this Subsection,
the Tax Commissioner shall have all powers and authority granted to him under
the West Virginia Tax Procedures and Administration Act and the regulations
promulgated thereunder and the penalty may be assessed and collected in the
same manner as other penalties are assessed and collected under that Act.

6.7 Decértification. Failure of a Qualified Company to comply with
the provisions of the Act or these Rules shall be grounds for decertification
of the Company by the Board pursuant to the Act.
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6.8 Notice. If at anytime the Board determines that a Qualified
Company is not in compliance with the requirements of the Act or these Rules,
the Board shall give such Qualified Company written notice of such non-
compliance and that the Qualified Company shall be decertified in ninety (S0)
days from the date of mailing of such notice unless the company satisfactorily
corrects such acticns of noncomplizance or Tiles a petition with the Board for
reconsideration and demands an administrative hearing. Such hearing shall be
conducted as provided in Article 5, Chapter 29A of the Code.

6.9 Notice of Decertification. If a Qualified Company is not in
compliance with the Act or these Rules following said ninety (90) day period
provided by Saction 6.8 of these Rules, the Board shall send a notice of
decertification to said Company and to the State Tax Commissioner.
Decertification of a Qualified Company may cause the forfeiture of any right
or interaest tc Ffurther tax c¢redits under the Act or these Rules for the
decertified company ¢r for any Applicant, or for any Qualjvied Company szeking
an increase in Jts capital base, in which any officer, general partner,
managing partner, trustee, or investor served as an officer, general partner,
managing partner, or trustee ¢f any decertified Qualified Company.
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