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CHAPTER S5E-1 SCORETARY OF STATE
SERIES 1
Title: General Administration of the West Virginia cCapital

Company Act: Establishment of the aApplication Procedures
to Implement the Act.

Section 1: General

1.1 _Type of Regulations

These are emergeney legislative rules as defined in West

Virginia Code &§ 29aA-1-2(d).

These emergeney legislative rules are promulgated to
provide for the general administration of the West Virginia Capital
Company Act. The West Virginia Capital Company Act was created to
encourage the immediate investment in West Virginia businesses by
making tax credits available to the investors in Qualified West

Virginia * Companies. The Act gives the Beard—ef—the West

Virginia Economic Development Authority the authority to designate
eligible Capital Companies as qualified for such tax credits and
sets forth the manner by which such companies must invest their
capital base in West Virginia businesses. These rules establish

the application procedure for such designation by the Zeard




,_théigeneral requirements for Qualified Companies, and

the process for the authorization and use of the tax credits.

1.3 Authority

These emergency legislative rules are issued under the

authority of West Virginia Code §§ 29A-1-2(d), and SE-1=-5.

1.4 Filing Date

These emergeney legislative rules were promulgated and

filed in the OFffice of the Secretary of State .

1.5 Effective Date.

These emergeney legislative rules became effective

1.6 . Citation

These emergeney Llegislative Riules may be cited as W=




1.7 . Definitions

1.7.1 As used in these Rules:

1.7.1.1 fActf shald meang the West Virginia Capital

Company Act, Article 1, Chapter S5E of the Code.

i.7.1.2

Applicant¥ shall meansg (1) a profit or non-
profit entity, organized and existing under the laws of West
Virginia, which 1is created for the purpose of making wenture
capital available for qualified investments or (2) a West Virginia
business development dorporation created pursuant to Article 14,

Y that seeks to be designated by the Beard

as a Qualified Company. For purposes of this definition,
entity includes, but is not limited to, a corporation (including an

S Corporation), a partnership, and a trust.

1.7.1.3 HAuthorized Tax Credits? shald meany the tax

credits provided for in Code §5E-1-8.




1.7.1.5 fcapital Base! shaii meang the equity capital or

net worth upon which tax credits are authorized for a Qualified

and from which source+ investments are to be made in




West Virginia Capital

1.7.1.7 gQualified
Company? or Quarified

Virginia business development corporation created pursuant to

} Companyfl shall meang (1) a West

Article 14, Chapter 31 of the Code; or (2) a profit or non-profit
entity organized and existing under the laws of the State of West
Virginia, created for the purpose of making wenture—er¥isk capital
* qualified investments—andgualified

i by the Beard A '

available £e §

1.7.1.8 ¥code? shali mean§ the Code of West Virginia of

1921, as amended.

1.7.1.9 ¥complete Application! shald meany an application

that contains all of the information arnd-ewidense required by these

Rules, as detefmined by the Director.




Decertification® shall means the action of

the Beard - of revoking the Qualified Status from a Capital

Company, in accordance with Section 6.9 of these Rules.

iDesignate as a Qualified Company’ shal meang

the action of the Beaxd in designating Certified

Companies as Qualified Companies.

esignate as Qualified” shall meang the

action of the Be&féf E to authorize a separate capital base
for a Qualified Company and to allocate tax credits for such

separate capital bases.

1.7.1.33%4 ¥pevelopment Corporation! shall meang a West

Virginia Business Development Corporation created pursuant to

Article 14, Chapter 31 of the Code.

# shallt meang the Executive Director

of the West Virginia Economic Development Authority, or his

designated representative.







1.7.1.36] . shatl meanf July 1 through June

30, which is the fiscal year of the State.

shatl means any person

nsurance Compan

engaged in the business of making contracts of insurance.

a syndicate,

Partnershigﬁ shall includel

group, pool, joint venture, or other unincorporated organization,

through or by means of which any business, financial operation, or




venture is carried on; and the term partner includes a menmber of

such syndicate, group, pool, joint venture or organization.




Qualified West Virginia Capital Company’ or

Qualified Company¥ shall mean§ a Certified West Virginia capital

Company that has been designated by the Beaxd as a

Qualified Capital Company under the provisions of Code § 5E-1-6 and
which has raised a minimum capital base of One Million Dollars to
a maximum of Four Million Dollars per fiscal vear, upon which

capital base, tax credits are allocated.

IrFtr2t—Rutes—shall—mean—the—Series—one—Legistative

1.7.1.22 ¥s Corporation¥ or H#subchapter § Corporationt
shatt mean% a small business corporation as defined in § 1361(b) of
the Internal Revenue Code of 1954, as amended, for which an

election under § 1362(a) of said Code 1s in effect.

1.7.1.23 #state® shald mean§ the State of West Virginia.

business which is located in or is principally based in West
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Virginia, with more than fifty percent (50%) of its assets+

Section 2. Procedure to Become a Qualified West Virginia Capital

Company L

2.1 General Procedure. For purposes of implementing the
tax credit program established by the Act and to facilitate the
the Beaxd

process of qualification by the ZREeard

Tiwill:§ombine the process of certifying and designating as

Qualified West Virginia Capital Companies under the Act into a one

step procedure.

2.2 Reguirements for OQualified Company. The following
requirements shall apply to all Qualified Companies angd Applicants:

2.2.1 A Qualified Company shall either be (A) a West
Virginia business. development corporation or (B} a prefit or
nonprofit entity organized and existing under the laws of West
Virginia, créeated for_ the purpose of making wemkture e ¥risk capital

available for gualified investments.
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2.2.2 A Qualified Company shall have a reasonably
accessible business office located within the State of West
Virginia, which office shall have a listed telephone number and

shall be open to the public during normal business hours.

2.2.3 A OQualified Company shall maintain all of its

capital base, as defined in these Rules,

in bank accounts and

Virginia, or in such other <ash—eguivaitents

2.2.4 A Qualified Company shall have a capital base of at

least One Million Dollars but not greater than Four Million Dollars
during any fiscal year, which capital base must be raised after
July 1, 1986. If the amount of the investment in a Qualified
Company in any fiscal year exceeds Four Million Deollars, such

amount in excess of Four Million Dollars+ shall not be eligible for

12 _




tax credits under the Act for that fiscal year.

2.2.6 A Qualified cCompany's stated purpose must be to
encourage and assist in the creation, development or expansion of

West Virginia businesses.

2.2.7 An Applicant shall establish an escrow account
located in West Virginia, in which account, funds invested in the
Applicant shall be deposited and held for the period of time
between their receipt by the Applicant and the designation of the
Applicant as a Qualified Company. A Qualified Company, seeking to

establish a separate capital base or increase its capital base,
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shall establish an escrow account located in West Virginia, into
which account funds invested in the Qualified Company shall be
deposited and held for the period of time between their receipt by
the Qualified cCompany and the designation as gqualified of a
separate capital base or an increase to capital base. Such funds

shall not be invested by the Applicant or the Qualified Company

In the event the

until such designation by the Board ]

L does not designate the Applicant a Qualified

Company, or designate as gualified, a separate capital base or an
increase to capital base, such funds shall be returned to the

investors, 1f requested by the investors.

2.2.8 An Applicant or Qualified Company, when soliciting
funds for its capital base, must disclose that no tax credit for
the investor's investment will be available until the Beard

either designates the Applicant a Qualified Company or

designates as gualified a separate capital base or an increase to
capital base, and issues to the Qualified Company notice of such

gualification and a Certificate of tax credit.
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2.3 Degsignation Reguirements. An Applicant shall make

written application for designation as a Qualified West Virginia

Capital .Company to the Beaxd on application forms

provided by the Director. The application form shall be signed and
verified by the Applicant or by a duly authorized officer, partner
or trustee of the Applicant and contain the following information

andeovidenee:

2.3.1 The full legal name of the Applicant;

2.3.2 The mailing and office addresses and telephone
numbers of the Applicant's principal office in this State; and if
different, the mailing and ocffice addresses and telephone numbers

of the Applicant's principal place of business;

2.3.3 Information and—ewvidenee that the Applicant's

purpose 1s to encourage and assist in the creaticn, development and

expansion of West Virginia businesses and—te—provide manimun

2.3.4 A certified <copy o©of +the <Certificate of
Incorporation, Articles of Incorporation, Corporate Charter, a
certified copy of the certificate of formation of limited or

general partnership; such documents that evidence the creation of

15




a trust; or such other evidence that the Applicant is organized and

existing under the laws of the State of West Virginia;

2.3.5 The titles, names, addresses and telephone numbers
of the Applicant and the Applicant's directors and officers; or
general, limited and managing partners; or trustees; which
addresses shall include street and number, city or town, state and

zip code;

2.3.6 The names, addresses and telephone numbers of all
of the Applicant's investors, including street and number, city or
town, state and zip code, and income tax return £iling status of
each investor, including whether each investor is a fiscal or
calendar year taxpayer; and each investor's employer identification
or social security number; and for investors that are partnerships,
S Corporations, or individual Jjoint investors, the foregoing

information fof all partners, shareholders and individuals;

2.3.7 Information and—evidenee that the Applicant has
disclosed to all investors that a tax credit is not available for

such investor's investment in an Applicant until the Beard

"has designated the Applicant a Qualified West Virginia
Capital Company and the investor has received a certificate

authorizing the tax credit approved by the Beard

;for each

fiscal year;
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2.3.8 Information and—ewvidenee that the Applicant has
disclosed to all investors that the State of West Virginia is not
liable in any manner for any damages which may result from or arise
out of the provisions of the Act, these Rules, or the application

thereof;

2.3.9 A statement that the Applicant will use its capital
base, as defined in these Rules, to make qualified investments in
accordance with the schedule set forth in Code § 5E-1-12 and

Subsection 5.3 .0f these Rules;

2.3.10 A statement that the Applicant will comply with

all reguirements of the Act and these Rules;

2.3.11 If the Applicant is a corporation, information on
the aggregate number of shares which it has authority to issue,
itemized by classes, par value of shares, shares without par value,

and series, if~any, within a class;

2.3.12 Information stating the total capital base of the
Applicant+ how the value has been determined aﬁé—hew—%he—eq&é%y'
portion—has—peen—dekermined;

2.3.13 Information and—ewvidenee regarding whether the
Applicant has been decertified under Section 6 of these Rules and

whether any of the Applicant's officers, general partners, managing

17




partners, trustees or investors have ever served as officers,

general partners, managing partners or trustees of any decertified

Qualified Company;

2.3.14 Information and—ewidernee that the Applicant has
established an eguity escrow account in West Virginia into which
account funds invested by investors have been deposited and will be
held for the period of time between thelr Iinvestment and the

designation of the Applicant by the Beard

? as a Qualified
Company, the location of such account, that the Applicant has
disclosed to the investors that no funds will be invested by the
Applicant until it has been designated as a Qualified Company and
that in the event the Applicant does not so gualify, that the funds

shall be returned to the investors, if requested by the investors;

2.3.15 If any of the investors in the Applicant is a
partnership, an S Corporation, or an individual jeint investor, the
apportionment plan, the employer identification or social security

number of those to whom the tax credits s : apportioned, and

statements signed by each partner, shareholder, or individual

to the apportionment plan; all of which

requirements are more fully set out in Subsection 4.7.6+2 of these

¥Rules;

2.3.16 The information required in Subsection 4.1 of

these Rules; -

ig



Such additional information as may be requested

2.4 Application Form. The form for applying to become a
Qualified West Virginia Capital Company may be obtained from the

Director. BT

2.5 Filing. Each Applicant shall file three (3) complete

applications with the Director.

2.6 Procedure for Review by Director. The Director shall
record the time and date of filing of the application at the time
the application is received in the Office of the West Virginia
Economic Development Authority. The Director shall review all
applications in the order they are received. Upon receipt of an
application, the Director shall review the application to determine
if the application is complete. Such determination shall be made
within 45 days of the application's receipt. 1In the event that the
Director determines an application to be incomplete, the Director
shall notify the Applicant, in writing, of the reasons for such

determination and shall return the incomplete application to the

is




Applicant. The Applicant may resubmit the application at any time
after correcting the deficiencies stated in the Notice. If the
initial filing was substantially complete, the time of filing for
the resubmitted application, for purposes of review by the
Director, shall be the time of the initial filing. If the initial
£iling was not substantially complete, the time of filing shall bke
the date and time when the resubmitted application is received by

the Director.

2.7 False Information. The submittal of any false or

misleading informaticon by an Applicant will be grounds for
rejection of the application and denial of further consideration of

such Applicant for qualification.

2.8 Complete Application. Upon a determination by the

Director that an application is complete, the Director shall place
the complete application on the agenda of. the next regularly

scheduled Beard meeting |

2.9 Action of Beaxd ? The Beard 7 shall

consider all applications in the order they are placed on the

agenda of any regularly scheduled meeting of the Beard

The Beard ' shall designate as a Qualified Company those

Applicants whi¢h meet the regquirements of the Act and these Rules.
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2.10 Allocation of Tax Credits. Upon designating a

Qualified West Virginia Capital Company, the Boaxd | shall

allocate, in the order in which companies are qualified by the

available tax credits for the investors in the

Qualified Company.

2.11 Notification of Oualification. The Director shall

notify the Applicant in writing of the Beardls action

designating the Applicant a Qualified West Virginia Capital Company
and shall issue to the Qualified Company the Certificate of tax
credit provided in Subsection 4.5 of these Rules. Such notice
shall set forth the level of egquity capitalization that gqualifies

for fax credits under Code § 5E-1-8.

2.12 Suspension of OQualification Process. The Board

. shall suspend the qualification process during any fiscal

yvear in which all available tax credits for such fiscal year have

been allocated.

2.13 Additional Applications. A Qualified Company which

does not seek additional tax credits under Section 3 of these Rules

is not recuired to file any additional application with the Beaxd

" to retain its status as a Qualified Company, provided

that the OQualified Company remains in compliance with the

requirements of the Act and these Rules.
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2.14 Amendments. A Qualified Company must notify the
Director of any changes in any of the information filed with the

r as part of its application filed under Sections 2

and 3 of these Rules or any other information submitted to the

pursuant to these Rules. Such notification must be

in writing and filed by the Qualified Company with the Company's
next semi-annual report which it is required to file pursuant to

Subsection 4.1_of these Rules,

Section 3. Additional Tax Credits.

3.1. Separate Capital Base. buring each fiseal-—year,—=a

Fgach fiscal vyear, a

Qualified Company may apply to the Beaféf - for designation
as qualified of a separate capital base. Such application for
separate capital base must be in the amount of at least One Million
Dollars but may not exceed Four Million Dollars. The Qualified
Company shall file an application on the form provided in Section
2 of these Rules and shall provide the information required for
applicants in Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,
2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 of these Rules, as they
apply to the Qualified Company's separate capital base and shall
also amend its original application to reflect any changes in the

information that it initially filed with the Beaxd } The

procedures set forth in Section 2 of these Rules shall apply to the

22




Increases to Capital Base. During any fiscal

vear in which it has not received approval for the maximum tax
credit of Two Million Dollars for that year, a Qualified Company
may apply for an increase in its capital base and additional
credits in accordance with Subsection 4.3 of these Rules. The
Qualified Company shall file an application on the form provided in

Section 2 of these Rules and shall provide the information required

23




for applicants in Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,
2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 of these Rules, as they
apply to the increase of the Qualified Company's capital base, and

shall amend its original application to reflect any changes in the

The

information that it initially filed with the Beard
procedures set forth in Section 2 of these Rules shall apply to the

review of the application by the Director and the Beard

24
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Section 4. Tax Credits.

4.1 Semi-Annual Reports. Each Qualified Company shall

report to the Tax Commissioner and the Beaxd !

annual basis,

capital Dbase

on a semi-

and shall file separate reports for each separate

_that

is designated as qualified by the Beard

26




Su@h reports shall be made at the end of the second and
fourth gquarters of the Qualified Company's fiscal year, covering
the preceding two gquarters provided that the first report required
under this Subsection shall be made no earlier than six months
after the Company's designation as a Qualified Company, or the

designation as qualified of a separate capital base, and shall

continue £fer—five years—freom—such designatien

o

o 7. Such reports shall be

submitted to the Beard 3 no later than thirty days from the
end of the second and fourth quarters of the Qualified Company's
fiscal year. The initial report shall contain the following

information:

4,1.1 The name of each investor in the Qualified Company

who has appiied——fex

a tax credit;

4.1.2 The amount of each investor's investment

4.1.3 The amount of tax credit allowed to the investor

and—-the—dote—onwhich theinvestment—es—made;

4.1.4 A1l Qualified Investments the Company has made;

4.1.5 Such additional information as may be requested by

and

27




4,1.6 Each subseguent report shall contain only changes

or additions in information from the initial report.

4.2 Authorized Credits. The total amount of tax credits

authorized for a single Qualified Company may not exceed Two

Million Dollars during any single State fiscal year.

4.3 Additional Tax Credits. & |

. Qualified Company

whieh has not received approval for the maximum tax credit of Two

Million Dollars within

may apply,

these Rules, three additienad times during such ;

fiscal year for additional credits of at least $50,000 eachy

Lot to—the limitats  orEh im Gl : _

Rules. .-

4.4 Total Credits;:; Allocation. The total credits

- for all Qualified Companies may

authorized by the Boaxd A

not exceed a total of Ten Million Dellars each fiscal year{

Y shall allocate these credits to
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Qualified Companies in the order that companies are designated as

Qualified West ‘Virginia Capital Companies.

4.5 Certificate of Tax Credit. The Beard

issue to the Qualified Company a Certificate approving the amount
of tax credits allocated to the Qualified Company in the order in
which the companies were designated gualified by the SBeard

or in which separate capital bases or increases in

capital were designated as gualified by the Beara
certificate shall list the investors entitled to a tax credit and
the amount of cFedit allotted to each such investor. The Qualified
Company shall issue to each investor entitled to a tax credit, a

signed and

Certificate on a form prepared by the Beard
verified by the Qualified Company or by a duly authorized officer,
partner or trustee of the Qualified Company, which Certificate
shall set forth the amount of the investor's credit. The investor
shall submit a true copy of the Certificate with the investor's tax
return requesting a tax credit. If the investor entitled to a tax
credit is a partnership, an S corporation or an individual joint
investor, the tax credit shall be apportioned among the partners,
the shareholders of the corporation, or the individual investors

pursuant to the provisions of Subsection 4.7.6 of these Rules.

4.6 Investors Entitled to Tax Credit. Any investor,
including an individual, partnership or corporation, who makes &

inTestment in a Certified Company that becomes a

29




Qualified Company pursuant to these Rules, is entitled to tax
credit as allocated under Subsection 2.10 of these Rules. The
partners of a partnership, the shareholders of an § corporation,
and individual "joint investors shall be entitled to the credits

allocated and authorized by the Beard . for investments by

the partnership, the 8 corporation or the Jjoint investors in
accordance with the apportionment plan provided for in Subsection

4,.7.6 of these Rules.

4.7 Application of Tax Credits

4.7.1 General rule. The amount of tax credit allowed for
the taxable year is the portion of the tax credit authorized under
Code § 5E-1-8(c) and Subsection 4.6 of these Rules that does not

exceed the tax liability limitation as hereinafter provided.

4.7.2 Tax credit available. The credit available for the

taxable year is the sum of:

4.7.2.1 Unused tax credit carried forward from prior

taxable years (carryforwards); |

4.7.2.2 Amount of tax credit determined under Code § SE-

1-8(c) for the taxable year and described in Subsection 4.6 of

these Rules herein (tax credit earned);—and
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Tax credit available for a taxable year

beginning after June 30, 1986, must be applied against the same

taxes and in the same order as set forth in subsections (c¢) through

’

(i), section five, article thirteen-c, chapter eleven of thisecede

4.7.4 Excess tax credit. The excess of the tax credit

available over the applicable tax liability limitation for the year
is an unused tredit which may be sarried-baeck—er carried forward as

hereinafter provided under Subsection 4.8 of these Rules.
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4.7.5 Order of application. If the tax credit available
for a taxable year is not allowed in full because of the tax
liability limitation, carryforwards are applied against the tax
liability limitation first. To the extent the tax liability

limitation exceeds carryforwards, tax credit earned for the taxable

year and—earrybacksfrom—subseguent—taxable years—are

then

applied. —




4.7.6 Apportionment

4.7.6.1 The tax credits authorized by the Beard ]

for investments by a partnership, an S corporation, or individual
joint investors shall be divided pursuant to election of partners,

shareholders, or individuals as hereinafter provided.

4.7.6.2 The tax credit earned shall be appeortioned among
partners, S corporation shareholders, or individual joint investors
in any manner they may select, provided that each such partner,
shareholder or;indiﬁidual consents to an apportionment plan. The
consent of a partner, shareholder or individual to an apportionment
plan with respect to tax credits earned shall be made by means of
a written statement signed by the partner, shareholder, or
individual, or a person duly authorized to act on behalf of the
consenting partner, shareholder, or individual, stating that such
partner, shareholder, or individual consents to the apportionment
plan. The statement shall set forth the name, address, employer
identification number or social security number and taxable year
for which the credit will be claimed for each partner, shareholder
or individual and the amount apportioned to each partner,

shareholder or.individual under the plan. The consent of more than
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one partner, shareholder or individual may be incorporated in a
single statement. The statement shall be filed with the
application regquired pursuant to Subsection 2.3 of these Rules and

shall be irrevocable and not subject to change after such filing

is less

unless the tax credit authorized by the Beard

than the tax credit applied for, in which case the Beaxd |

may request the apportionment plan to be amended. Each partner,
shareholder and individual consenting to an apportionment plan
shall keep as part of his records a copy of the statement

containing all of the reguired consents.

4.7.6.3 An apportionment plan adopted and consented to by
all partners, 'S corporation shareholders or Jjoint individual
investors shall be valid only for the tax credits authorized by the

; pursuant to the application with respect to which

the plan is filed. A separate consent to an apportionment plan
must be filed With respect to each application filed pursuant to

Subsection 2.3 of these Rules.
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4.8 Carry Bock-and—Corry Forward ¢

:ﬁ of Unused

Tax Credit -

4,8.1 In general. TUnused tax credit may be earried-back

:Qarryforwards of unused tax credit
are taken into account in determining the amount of tax credit
available and the tax credit allowed for the taxable years to which

they may be carried.

4.8.2 Unused credit. If carryforwards and tax credit

earned exceed the applieablie tax liability limitation, the excess
attributable to tax credit earned is an unused tax credit. The
taxable year in which an unused tax credit arises is referred to as

the "unused credit year".




4.8.63 Limitations on carryforwards. Tax credit

carryforwards to a taxable year may not exceed the applicable tax
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liability limitation for that year. Tax credit carryforwards from
an unused taX credit vyear are applied before tax credit

carryforwards from a later unused tax credit year.

4.8.7% Joint Return by Husband and Wife. This Subsection
prescribes additional rules for computing the tax credit earrybaeks
and carryforwards of a husband and wife making a joint return for
one or more of the taxable years involved in the computation of the

tax credit earned.

4.8.74.1 From Separate to Joint Return. If a husband and
wife, making a Jjoint return for any taxable year, did not make a
joint return for any of the taxable years involved in the
computation of the tax credit earned, the separate tax credits
apportioned in accordance with Subsection 4.7.6 of these Rules

shall together -be deemed a joint tax credit carryforward er—Seint

tax—eredit—earrybaek to such taxable year.

4.8.7%.2 Continuous Use of Joint Return. If a husband
and wife making a joint return for a taxable year made a joint
return for each of the taxable years involved in the computation of
the tax credit earned or the tax credit carryforward er—tax—eredit

earrybaek to such taxable years, the joint tax credits tax

credit carryforward er—tax eredit—earrybaek to such taxable year is

computed in the same manner as the tax credit carryforward or—tax
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ereditearrybaek of an individual as provided in Subsections 4.8.1

through 4.8.63 of these Rules.

4.8.74.3 From Joint to Separate Return. If a husband

and wife making separate returns for a taxable year made a joint

return for any, or all, of the taxable years involved in the

computation of the tax credit earneds ¢

fay-eredit—earryback to such taxable year, the separate tax credit
carryforward er¥separate—tanx—eredit-carrybaeck of each spouse to the

taxable year is computed in accordance with Subsections 4.8.1

. tax credit carryforward er

through 4.8.6%Qof these Rules but with the following modification:
The tax credit of each spouse for a taxable year for which a joint
return was made shall be deemed to be that portion of the joint tax
credit apportioned to the spouse in accordance with Subsection

4.7.6 of these Rules.

4.8.74.4 Regurrent Use of Joint Return. If a husband and
wife making a joint return for any taxable year made a Jjoint return
for one or moré, but not all, of the taxable years involved in the
computation of a tax credit carryforward er—tax—eredit—earrybaek to
such taxable years, such tax credit carryforward er—kax—exedit
earrybaek to the taxable year is computed in the manner set forth
in Subsection 4.8.74.3 of these Rules. Such tax credit
carryforward er—tax—eredit—earryback 1s considered a joint tax
credit carryforward er—Jeint—taw—erecdit—ecarrybaek to such taxable

year.
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4.8.74.5 Joint Tax Credit Carryforwards—end-—€arrybacks.
The joint tax credit carryforwards sndJeint-tar—eredit—ecarrybocks

to any taxable year for which a joint return is made are all the

tax credit carryforwards and—tax—eredit—earrybaecks of both spouses

to such taxable vear.

4.8.4.7¢ Divorce and Remarriage. It is the intent of
this rule to allow the carryforward and—earreyback of joint tax
credits to joint returns and of separate tax credits to Jjoint
returns so long as the two individuals remain married in both the
taxable yvear in which the tax credit is earned and the taxable year
to which the tax credit is to be carried. Divorce and remarriage
in joint return cases present special problems. A joint tax credit

of one couple ¢annot be carried to another taxable year and applied

to the tax liability of a different couple. A Fformer——speuse—shald

year—in-whieh aJeint retura—was—filed- In applying the rules for

joint returns of husband and wife and separate returns of husband

and wife and "in cases inveolving divorce and remarriage, the
principles established under the Internal Revenue Code and Treasury
Regulations, and interpretations thereocf, for net operating loss
earrybaeks—and carryovers and investment tax credit earrybacks—and

carryforwards may be used as a guide.
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4.8.8% Tax credits not assignable. No portion of the tax
credit earned by any investor shall be subject in any manner to
alienation, sale, transfer or assignment, except that tax credits

authorized by the Beafé;: for investments by a partnership,

an S corporation or individual joint investors may be apportioned

pursuant to Subsection 4.7.6 of these Rules.

4.9 Investment to Date. The tax credit provided for in
Code § 5E-1~8 is available only to those investors whose investment
in a Qualified West Virginia Capital Company occurs on or after the

first day of July 1986.

4.10 Recapture. If the amount invested by the investor
is not used by the Qualified Company for gqualified ilnvestments as
required by the Act and Section 4 of these Rules, the investor
shall not be .subject to a recapture provision for any credit
claimed by him_to date. However, the Qualified Company shall be
subject to the penalty imposed under Code §5E-1-12 and Subsection

6.6 of these Rules.

Section 5. Investment Reporting, Record Keeping, Restrictions and

Sale or Liguidation._

5.1 Investments. A Qualified Company shall invest a%

Jeast sty —pereent-—{(60%—of each separate capital base in

Qualified Investments in accordance with the schedule set forth in
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Subsection 5.3 -of these Rules. A-gualificd-company-may—invest—the

Afterfih investment is made, the Qualified Company must

obtain and submit to the Beard } y with the next semi-annual

report of said Company, reguired to be filed pursuant to Subsection
4.1 of these Rules, affidavits prepared by any officer or partner
of the business invested in, which affidavits set forth the

following:
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5.1.1 That it is a business located in or principally

based in West Virginia;

5.1.2 That more than fifty percent (50%) of its assets+

5.1.8§§A brief description of the activities the business

is engaged in. _

5.2 Affidavit from ¢Qualified Company. The Qualified

Company shall submit to the Beard contemporaneous with

the filings regquired under Subsection 5.1 of these Rules herein,
affidavits prepared by an officer, partner or trustee of the

Qualified Company which demonstrate:

5.2.1 That the business invested in 1is not a business

engaged in an activity prohibited by Subsection 5.5 of these Rules;

5.2.2 That the business invested in is a West Virginia

and

Business
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5.2.3 If a Qualified Investment, that the West Virginia
Business invested in 1s engaged in activities that meet the

requirements of a Qualified Investment

5.3 Schedule of Qualified Investments. A Qualified West

Virginia Capital Company must invest each separate capital base in

Qualified Investments according to the following schedule:

5.3.1 At least twenty percent (2635%) of its

capital base within one year of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company

by the Beoard ; or on which each separate capital base was

designated as qualified by the Beard

5,3.2 At least ferty ¥ of its
capital base within two years of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company

or on which esach separate capital base was

designated as gualified by the Beard

5.3.3 At least sixky : percent (6675%) of its

capital base within three years of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company

' or on which each separate capital base was

designated as gualified by the Beaxd }
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5.4 Limitation of Qualified Investment. No more than
thirty percent (30%) of the total equity raised by a Qualified
Company may be invested in any one West Virginia bgusiness. For
purposes of this Subsection, equity shall mean the total of all the

capital bases designated as qualified by the Beard ;

5.5 Investment Restrictions.

A Qualified Company shall not invest any of its

capital base in any of the following businesses:

w
i

Other Capital Companies;
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# Charitable and religious institutions;

' Conventional o0il and gas exploration;

3 Insurance Companies;

; Residential Housing or Development; and

Any other business which the Beaxrd

determines to be against the public interest, the

purposes of the Act or in vielation of any law.
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5.7.2 In order to establish that occupation of management

positions is required in order to cure a lack of profitability in
the West Virginia Business, the Qualified Company must be able to
demonstrate that the expenses of the West Virginia Business have
exceeded the revenues of the business for two consecutive fiscal
quarters. If the Qualified Company takes control of management of
the West Virginia Business, such control shall be relinguished
within a reasonable time after the revenues of the West Virginia
Business have .exceeded the expenses of the business for two
consecutive fiscal guarters. In no event shall the Qualified
Company have control of management of the West Virginia Business
for a period exceeding twenty-four months, even if profitability is

not restored at the end of such twenty-four month period.
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§.7.3 In order to establish the existence of the
dishonesty within management, the Qualified Company must be able to
demonstrate that there is substantial reason to believe that
existing members of management have violated state or federal
criminal law in connection with the performance of their duties for
the West Virginia Business and that an independent investigation of
the suspected wrongdoing was undertaken the results of which
indicate the occcurrence of a violation of law. Breach of fiduciary

duty and negligence without more do not constitute "dishonesty."

5.7.4 In situations involving the death or unanticipated
departure of a person occupying a key management position in the
West Virginia Business, an investor, director, officer or employee
of the Qualified Company may serve as an interim replacement of

such person for a maximum period of six months.

5.8 Conflict of Interest. - No officer, member, or

employee of the Authority shall be financially interested, directly

or indirectly, in any capital company.

5.9 Limitation on Financial Institutions.

£.9.1 No more than forty-nine percent (49%) of the total
capital base of any Qualified Company may be owned by banks,
savings and loan associations, savings banks, or other financial

institutions, or any affiliate thereof, as investors. For the
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purposes of this Subsection, "total capital base" shall mean the
sum of all separate capital bases and additions to capital bases of

a Qualified Company.

5.9.2 The following shall be an "affillate" of a bank,
savings and loan association, savings bank, or other financial

institution for purposes of this Section 5.9 of the Rules and Code

§5E-1-20:
5.9.2.1 A holding company of such financial institution;
5.9.2.2 A wholly owned subsidiary of such financial
institution;

5.9.2.3 A corporation, partnership or other entity of

which such financial institution has majority ownership;

5.9.2.4 A member of the same controlled group (as defined
for federal iricome tax purposes) as the bank, savings and loan

association, savings bank, or other financial institution.

5,.9.3 No officer, employee, or director of any such
financial institution may serve on the board of any Qualified
Company formed under the Act. Such restriction shall apply to
affiliates of =such financial institutions. If the Qualified

Company is not a corporation, then the restriction shall also apply
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to the managing body of the Qualified Company which would be voting
partners in the case of a general partnership, general partners in
the case of a limited partnership, and the management committee or

similar decision-making bedy in the case of a joint venture.
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Equity Capitalizgzation Over Four Million Dollars.

If a Qualified Company raises capital in excess of Four Million
Dollars in a fiscal year, the capital in excess of Four Million
Dollars does not constitute a part of the capital base of said
company and is not subject to the restrictions and requirements of

Section 5 of these Rules.

Section 6. Audits, Reports, &5

Failure tc Comply, Penalties, Decertification

6.1 Annual Audit and Report. An audit shall be conducted
annually for _each Qualified Company by a certified public

accountant, beginning at the end of the fiscal year of the Company,
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and continuing £fer—a -period-ef five—vyearsfrom—the-date—of—the

In addition, an audit

shall be conducted for each capital base of the Qualified Company

designated as gualified. Such audits shall bke—eonducted for—£five

and may be

consolidated and submitted with all other audits required under
this Subsectioni, so long as the regquirements under the Act and
these Rules with respect to each capital base are separate and

distinct.

6.2 Ceneral Requirements for Audits: The following

requirements shall apply to Audits of the Qualified Company:

6.2.1 The certified public accountant must be independent
of the Qualified Company being examined to ensure that the audit

report will be impartial, in fact and in appearance.

6.2.2 In performing the audit, the accountant mnust
prepare working papers in accordance with the generally accepted
accounting standards of field work. Working papers for an audit
must be retained by the accountant for a minimum of three (3) vears
from the date of the audit report, or longer if so notified in

writing by the Beard

7 before the end of the three (3) year

period. The working papers shall be made available upon written
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request of the Beard |

' or the Director. The audit shall be
conducted in accordance with generally accepted auditing and

accounting principles and such other guidelines as the ZPeoard

may prescribe.

6.2.3 The audit report must address the methods of
operation and conduct of the business of the Qualified Company and
report on the Qualified Company's compliance with the regquirements
of the Act and these Rules and in particular whether the company
has made proper and timely investments. Any instances of
noncompliance must be specifically cited, and if the accountant
finds that the Company has been in compliance, the accountant must

make a positive statement to that effect,.

6.2.4 Three certified copies of the audit report shall be

subnmitted to the Beard 7

/ no later than ninety days from the
end of each fiscal year, together with three copies of a
descriptive narrative of the Qualified Company's activities, its
financial statement, its methods of operation and the general

conduct of the Company.

6.2.5 Each copy of the audit report and narrative
statement must be bound in a durable cover. The name of the
Qualified Company and the time period covered by the report must be

visibly printed on the front cover of the report.
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6.2.6 Such other regquirements as the Beard }

may

require. _
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shall conduct an annual review of the Accountant's Report and Audit

and any other information filed by a Qualified Company to determine
if the company_is abiding by the reguirements of the Act and these
Rules, to advise the company as to the gqualification status of the
investments, and to ensure that no investment has been made in
violation of West Virginia Code §5E-1-12. The results of said
annual review shall be used to notify the Tax Commissioner of any
Qualified Companies that are not in compliance with the Act or
these Rules.

6.5 Investigation The Beard

may examine, under oath, any of the officers, directors,

partners, trustees, agents, employees or investors of a Qualified
Company regarding the methods of operation and business of the

may deem

company, and any other matters which the Beaxa

necessary to ensure compliance with the Act and these Rules.

6.6 Non-Compliance Penalty. Any Qualified Company that

fails to make qualified investments pursuant to these Rules and the
Act shall pay to the Tax Commissioner a penalty equal to all of the

tax credits authorized on the capital base which the Qualified
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Company failed to properly invest with interest at the rate of 1-
1/2% per month, compounded monthly, from the date the said tax
credits were certified as allocated to the Qualified West Virginia
Qualified Company. The Tax Commissioner shall give notice to the
Qualified Company of any pehalties assessed hereunder. The Tax
Commissioner may abate the penalties upon written request if the
Qualified Company establishes reasonable cause for the failure to
make qualified investments. The Tax Commissioner shall deposit any
amounts received as penalties hereunder to the State general fund.
To carry out - the provisions of this Subsection, the Tax
Commissioner shall have all powers and authority granted to him
under the West Virginia Tax Procedures and Administration Act and
the regulations promulgated thereunder and the penalty may be
assessed and c¢ollected in the same manner as other penalties are

assessed and collected under that act.

6.7 Decertification. Failure of a Qualified Company to

comply with the provisions of the Act or these Rules shall be

grounds for decertification of the Company by the Beaxrd

pursuant to the Act.

6.8 Notice. If at any time the Beaxd

determines that a Qualified Company is not in compliance with the

requirements of the Act or these Rules, the Beard }

? shall
give such Qualified Company written notice of such noncompliance

and that the Qualified Company shall be decertified in ninety (90)
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days from the date of mailing of such notice unless the company

satisfactorily corrects such actions of noncompliance or files a

petition with the Beaxd | for reconsideration and demands

an administrative hearing. Such hearing shall be conducted as

provided in Article 5, Chapter 29& of the Code.

6.9 Notice of Decertification. If a Qualified Company is

not in compliance with the Act or these Rules following said ninety
(90) day period provided by Section 6.8 of these Rules, the Beard

shall send a notice of decertification to said Company

and to the State Tax Commissioner. Decertification to a Qualified
Company may cause the forfeiture of any right or interest to
further tax credits under the Act or these Rules for the
decertified company or for any Applicant, or for any Qualified
Company seeking an increase in its capital base, in which any
officer, general partner, managing partner, trustee, or investor
served as an officer, general partner, managing partner, or trustee

of any decertified Qualified Company.
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) SENATE BILL NO. 139
By Seastor Manchin)
[Introduced March 1, 1993; referred to the ;

Comaitrtee on TFinance; and then to the
Gomnittee on tha Judicisry.]

|
Laads,

A BILL to amend and reenact section eleven, article three,
chapter sixty-four of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to authorizing
-the West Virginia economic development authority to
promulgate legislative rules relating to the general
administration of the West Virginia capital company act:
establishment of the application procedures to implement the
act.

Be it enacted by the Legislature of West Virginia:

That section eleven, article three, chapter sixty-four of the

code of West Virginia, one thousand nine hundred thirty-one, as

amended, bé amended and reenacted, to read as follows:
ARTICLE 3. AUTHORIZATICN FOR DEPARTMENT OF COMMERCE, LABOR AND
ENVIRONMENTAL RESOURCES TO PROMULGATE LEGISLATIVE RULES.

§64-3-11. Econcmic development authority.
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{a) The legislative rules filed in the state register on the
twenty-~sixth day of May, one thousand nine hundred eighty-nine,
modified by the West Virginia economic development authority to
meet the ckjections o¢f the legislative rule-making review
committee and refiled in the state register on the twenty-fifth
day of January, one thousand nine hundred ninety, relating to the

West Virginia economic development authority (general

administration of the West Virginia capital company act and the
establishment c¢f the application procedures to implement the
act), are authorized.

(k) The legiglative rules filed Iin the state register on the

twentieth dav of September, one thousand nine hundred ninetv-one,

modified by the West Virginia economic development autherity to

meet the obijections of the legislative rule-making review

committee and refiled in the state register on the twelfth day of

Augqust, one thousand nine hundred ninéﬁﬁ—twoL_relatinq to the

West Virginia economic development authority (general

administration of the West Virginia capital conmpany act:

establishment of the application procedures to implement the

act), are authorized.

NOTE: The purpose of this bill is to autherize the West
Virginia Economic Development Authority to promulgate legislative
rules relating tc the general administration of the West Virginia
Capital Company Act: establishment of the application procedures
to implement the Act. _

- Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added.

2




KEN HEGCHLER
Secretary of Slate

MARY P, RATLIFF
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A AENEE COE
Tapuly Secratary of State

CATHERINE FREROTTE
Exacotive Assistant

Talephone: (304} 556-6000
Corperalions: (304) 538-8000

STATE OF WEST VIRGINIA

SECRETARY OF STATE
" Building 1, Suite 157-K
1800 Kanawha Bivd., East
Charleston, WV 25305-0770

May 28, 1993

Economic Development Authority

Building 6, Room 252

State Capitol

Charleston, WV 25305..

WILLIAM H. MARRINGTON
Chiel of Statf

JUDY COCPER
Direclor, Administrative Law

DONALD R. WILKES
Director. Coporatons

(Plus &l the voiuntear
help we can get)

FAX. (304} 538-0500

HB 100 authorizing, Title 117, Series 1, Capitol Company Act, passed the Legislature on May
26, 1993. It is now awaiting the Governor’s signature.

You have sixty (60) days after the Governor signs HB 100, to final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing" form and file the form with our office. Authorization for your legislative rule is
cited in HB 100 section 64-3-11(b). The agency may set the effective date of the legislative rule up to
ninety (90) days from the date the legislative rule is final filed with the Secretary of State’s office.
Please have an authorized sigrature on the bottom line,

#EIMPORTANT: IF YOUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON
A COMPUTER SYSTEM THAT USES A 3 1/2" OR 5 1/4" DISK, PLEASE SUBMIT A
CLEAN COPY, WITH ALL UNDERLINING AND STRIKE-THROUGHS TAKEN OUT,

TO OUR OFFICE WHEN FINAL FILING THE RULE. STATE ON THE DISK THE FORMAT
THE RULE IS IN AND THE TITLE IT IS FILED UNDER. THIS WILL MAKE IT QUICKER
FOR US TO ENTER YOUR RULES ON THE LEGISLATIVE DATA BASE. REMEMBER
THE TEXT OF THE COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR
WORD, COMMA FOR COMMA, WITH ALL UNDERLINING AND STRIKE-THROUGHS
TAKEN OUT, AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or comections, as the case may be, the Secretary of

State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You

Administrative Law Division




WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY

STATE CAPITOL
BLDG. 6, ROOM 525
CHARLESTON, WV 25305-0311

GASTON CAPERTON PHONE: 304-558-3550
GOVERNOR FAX: 304-558-0208
MEMORANDUM
=4
ez F
TO: Judy Cooper, Director o =TT
Administrative Law Division 02 p—
Secratary of State's Office L _— I
-<mn
o [, r——
FROM: Randy L. Eldridge, CPA, Deputy Director e w i3
West Virginia Economic Development Authority gz =
it 1
™= =
g 8

DATE: August 13, 1993

RE: Title 117, Series 1, Legislative Rules

I have marked needed corrections on the enclosed rules. They
include the following: ]
|

1. 7Page 3, paragraph 1.6.1(v): Insert the section mark
before 1362(a).

2. Page 7, paragraph 3.1, example: Delete "of the Act"
following 5E-1-12(a).

3. Paga 7, paragraph 3.2, example 1l: Delete "of the Act"
following B5E-1-12(a).

4. Page 8, paragraph 3.2, example 2: Delete "of the Act"
following 5E-1-12(a).

5. "Page 11, paragraph 4.8.4(f): Delete "W. Va." following
"Internal Revenue".

6. Page 20, paragraph 6.3.6: Delete "of the Act" following
BE-1-16.

7. Page 20, paragraph 6.3.6: Delete "of the 2act" following
5E-1-21(b) and (c).

If I may assist further in this regard, please call.




IR
_. ) 5N
KEN HECHLER z fﬁq ¥, B Neh
Secretary of State o g ];3
Cibes)
MARY P. RATLIFF B = ' : ééé_h__,,ﬁng
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Executive Assistant 1900 Kanawha Blvd., East
Telaphona: (304) 558-5000 = Charleston, WV 25305-0770

Carperations: (304) 558-8000

TO: Elizabeth A. Shabb

AGENCY: Ecconomic Develcpment Auth.

YALLIAM H. HARRINGTON
Chief of Staft

JUDY CCOPER
Cractor, Administrative Law

DONALD R. WILKES
Diracior, Corporations

[y ol - (Plus aXl the valuntaar
~i.id ?2',8 nelp we can get)
IuL .{1 8 3 B FAX; (304} 558-0500
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FROM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION

DATE: July 26, 1993

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO QUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF

THE RULE FOR YCUR RECCRDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
{(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

YOU HAVE ANY QUESTIONS.

SERIES: _1 TITLE: _117 Economic Development Auth.

SIGNED:

THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

TITLE OF PERSON SIGNING:

DATE: —

Y EIT R LR AR E R LS R A 8 R E AR 840 40 4 5y

THE ATTACHEED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE

CORRECTI@NS! HAVE i?EN Ezﬁifgif
SIGNED:

TITLE OF PERSON SIGNING \Q,Qujm DW&V\

DATE: CQ\QVQ?

NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE

FORWARD TO THE CORRECT PERSON.




