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TISCAL NQOTE FOR PRQCPOSZD ERULES
, General Administration of the West Virginia Capital Company
Pule Titls: pcr. Fstablishment of the Application Procedures to Implement
the Act.

Bl

™vTe of Rule: _x Legislative tercretive Procedural

West Virginia Economic
igency Development Authority

rdd-ass Capitel Complex

Building 6, Room 525, Charleston, West Virginia 25305

_ A iGAl FISCAL YEAR
1. EfZact of PTZcoosed Rale Inczzasze Decrszassa ! Currsnt Next Therzaftsr

Estimated Tomal Cosw s 3 $ 3 $

Parscnal Serrices -0- -0- -0- -0~ - -0-
Current Edpensa -0- - ~0= -0- =-0- =0-
Recairs and Altesraticng -0- -0~ -0 - -0- - -0--
Souimment -0- -0- -0- -0~ -0-
Cther G- -0- -0- -0- -0-

2. Eclarnation of abcve estimates:

N/A

3. Cbjectives cf thesa rules:
The objectives of these rules are: (l)to_implement as Legislative Rules the Emergency
Rules currently in effect, such Emergency Rules having replaced the prior rules which
in many areas did not reflect but contradicted the West Virginia Czpital Company Act,
as amended, such amendments having become effective June 9, 1991 {the "Act")}; (2) to
provide mnecessary clarification of the provisions of the Act; and (3) teo efficiently
provide for the gemeral administration cf the Act.
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There should be no econodic Impact.
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2. Eccromic Impact en Pollitical Subdivisicns: Sces
Sgecific grzsups I cizizens.

There should be no economic impact.
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coomic Immact on Cizizeng/Tunlic as Large.

There should be nc economic impact.

Cata: September 18, 19391

Signatoze of Agency Eead or Authcrized Recrssantative

David Warner, Director T . ’ ' - -
West Virginia Economic Development Authority

Cverall Zconcmic Iszagt of Progesed Ruls.




DATE: September 18, 1991
TO: ~ ° LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: West Virginiz Fconomic Development Authoxrity

LEGISLATIVE RULE TITLE: General Administration of the West Virginia Capital Company
Act: Establishment of the Application Procedures to Implement the Act.
1. Authorizing statute(s) citation _W.Va, Code, § 52-1-5.

2. a. Date filed in State Register with Notice of Hearing:

Notice of Comment Period filed Jume 28, 1991. Filed as Emergency Rule June 28, 1991
and became effective as Emergency Rule July 3, 1981.

b. What other notice, including advertising, did you give
of the hearing?

All West Virginia Capital Companies were notified

of the comment period by mail.

c. Date of hearing(s): Comment Period ended on July 29, 1991
at 5:00 pm
d. fttach list of persons who appeared at hearing, comments

received, amendments, reasons for amendments.

Attached X - No comments received

e. Date you filed in State Register the agency approved
proposed Legisiative Rule following public hearing:
{be exact) ,

September 18, 1991

f. Name and phone number(s) of agency person(s) to contact
for additional information:

David Warner, Director (304) 348-3650

Randy Eldridee (304) 348-3630




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a
hearing for the taking of evidence and a general
description of the issues to be deciced.

N/A )
b. Date of hearing: NJA
¢. On what date did you file in the State Register the

findings and determinations required together with
the reasons therefor?

N/A

d. Attach lindings and determinations and reasons:

Attached CN/A

Bl 1 e

David Warner, Director
West Virginia Economic Development Authority




LEGISLATIVE WEST VIRGINIA ADMINISTRATIVE RULES
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 5E-1
SERIES 1

Title: General Administration o¢f the West Virginia Capital
Company Act: Establishment of the Application Procedures
to Implement the Act.

Secticn 1: General

1.1 Type of Regulations

These are emergeney legislative rules as defined in West

Virginia Code &§ 29A-1-2(d).

1.2 _Scope

These emergeney legislative rules are promulgated to
provide for the general administration of the West Virginia Capital
Compaﬁy_Act, The West Virginia Capital Company Act was created to
encourage the immediate investment in West Virginia businesses by
making tax credits available to the investors in Qualified West

Virginia i Companies. The Act gives the Beard—ef—the West

Virginia Economic Development Authority the authority to designate
eligible Capital Companies as gualified for such tax credits and
sets forth the manner by which such companies must invest their
capital base in West Virginia businesses. These rules establish

the applicatién procedure for such designation by the Board




Authority, the general requirements for Qualified Companies, and

the process for the authorization and use of the tax credits.

1.3_ Authority

These emergeney leglslative rules are issued under the

authority of West Virginia Code §§ 29A-1-2(d), and SE-1-5,

1.4 ~Filing Date

These emergeney legislative rules were promulgated and

filed in the 0ffice of the Secretary of State

1.5 _Effective bate

These emergeney leglslative rules became effective

1.6 . Citation

These emergeney Llegislative Rrules may be cited as W.

Va. Legis. Rules 5E-1, Ser. 1, § , page (198—=81).

1.7 " Definitions S

1.7.1 As used in these Rules:




1.7.1.1 Act shall mean the West Virginia Capital Company

Act, Article 1, Chapter S5E of the Code.

1¢7f1.2 Applicant shall mean (1) a profit or non-profit
entity, organized and existing under the laws of West Virginia,
which is <c¢reated for the purpose of making wenture capital
available for qualified investments or (2) a West Virginia business
development corporation created pursuant to Article 14, Chapter 31
of the Codety that seeks to be designated by the Board as a
Qualified Company. For purposes of this definition; entity
includes, but-is not limited to, a corporation (including an S

Corporation), a partnership, and a trust.

1.7.1.3 Authorized Tax Credits shall mean the tax credits

provided for iIh Code §5E-1-8.

1.7.1.5 Capital Base shall mean the equity capital or net

worth upeon which tax credits are authorized for a Qualified




Company, and from which sourcey investments are tc be made in

accordance wifth these Rules.




1.7.1.7 Qﬁgééfiﬁ£PQ¢¥?i?i$§'WESt Virginia Capital Company

shall mean (1) a West Virginia

business development corporation created pursuant to Article 14,
Chapter 31 of the Cecde; or (2) a profit or non-profit entity
organized and existing under the laws o©f the State of West

Virginia, created for the purpose of making ventureer»isk capital

available o f

1.7.1.8 Code shall mean the Code of West Vifginia of

1931, as amendad.. ' _

1.7.1.9 Complete Application shall mean an application

that contains all of the information andevidenee required by these

Rules, as determined by the Director.

. Decertification shall mean the action of the

. of revoking the Qualified Status from a Capital

Company, in ac@ordance with Section 6.9 of these Rules.




14731.+%;g Designate ss a Qualified Companv shall mean

the -action of the Beard B3Authority in designating Certified

Companies as Qualified Companies.

1.7:1.%%§§ Designate as Cualified shall mean the action

Qualified Company and to allocate tax credits for such separate

capital bases..

1.7.1.=X% Development Corporation shall mean a West

Virginia Business Development Corporation created pursuant to

Article 14, Chapter 31 of the Code.

the West Virginia Economic Development Authority, or his designated

representative. } .

1.7.1.%536 Equity or ' Equity Pinandihg shall mean an







Insurance Company shall mean any person

engaged in the business of making contracts of insurance.

_WAPartnership shall include a syndicate, group,
pool, joint venture, of-other_unincorporated organization, through
or by means of which any business, financial operation, or venture
is carried on; and the term partner includes a member cf such

syndicate, group, pool, Jjoint venture or organization.




1.7.1.265% Qualified West Virginia capital Company or
Qualified Company shall mean a Certified West Virginia Capital

as a

Company that has been designated by the Beard Al

Qualified Capital Company under the provisions of Code § SE-1-6 and




which has raised a minimun capital base of One Million Dollars to
a maximum of .Four Millicon Dollars per fiscal year, upon which
capital base, tax credits are allocated.

1.7.1.2%22 Rules shall mean the Series One Legislative

Rules promulgated pursuant to the Act.

1.7.71.2223 S Corporation or Subchapter S_Corporation

shall mean a small business corporation as defined in § 1361i(b) of
the Internal Revenue Code of 1954, as amended, for thch an

election under § 1362(a) of sald Code is in effect.

¥4 State shall mean the State of West Virginia.

1.7.1.25 West Virginia Business shall mean any business

which is located in or is principally based in West Virginia, with

more than fifty percent (50%) of its assets+ and operations and




Section 2. Procedure tec Become a Qualified West Virginia Capital

Company . —_ - . -

2.1 General Procedure. For purposes of implementing the

tax credit program established by the Act and to facilitate the

process of gqualificaticn by  the Beaxd Al
§Q#§§§;§$ will combine the process of certifying and designating as
Qualified West Virginia Capital Companies under the Act into a one

step procedure.

2.2 Reguirements for Qualified Company. The following

requirements.shall apply to all Qualified Companies and Applicants:

2.2.1 A Qualified Company shall either be (A) a West
Virginia business development corporation or (B) a profit or
nonprofit entity organized and existing under the laws of West
Virginia, created for the purpose of making wenture—er—risk capital

availlable for gqualified investments.

2.2.2 A Qualified Company shall have a reasocnably
accessible business office located within the State of West
Virginia, which cffice shall have a listed telephone number and

shall be open to the public during normal business hours.

11




2.2.3 A Qualified Company shall maintain all of its

Nrposes of the Act, in bank accounts and

Sl

obtained from and managed by a West Virginia corporation. gor

corporation® .

2.2.4 A Qualified Company shall have a capital base of at
least One Million Dollars but not greater than Four Million Dellars
during any fiscal year, which capital base nust be raised after
July 1, 1%86. If the amcunt of the investment in a Qualified
Compény in any fiscal year exceeds Four Million Dollars, such
amount in excess of Four Million Dollars+ shall not be eligible for

tax credits under the Act for that fiscal year. .

T T T R T rha

e A0 violation of

12




as determined by

the Authority,

2.2.6 A Qualified Company's stated purpose must be to
encourage and assist in the creation, development or expansion of

West Virginia businesses. ) o

2.2.7 An Applicant shall estaklish an escrow account
located in West Virginia, in which account, funds invested in the
Applicant shall be depcsited and held for the peried of time
between their receipt by the Applicant and the designation of the
Applicant as a Qualified Company. A Qualified Company, seeking to
establisﬂﬁauézpérate capitéi base or increaée its capital base,
shall establish an escrow account located in West Virginia, into
which account funds invested in the Qualified Company shall be

deposited and held for the periocd of time between their receipt by

the Qualified. Company and the designation as gqualified of a

13




separate capital base or an increase to capital base. Such funds
shall not be invested by the Applicant or the Qualified Company
until such designation by the Beaxdé Authority. In the event the
Board AWthority does not designate the Applicant a Qualified
Company, or.designate as gualified, a sSeparate capital base or an
increase to -capital base, such funds shall be returned to the

investors, if regquested by the investors.

2.2.8 An Applicant or Qualified Company, when soliciting
funds for its -capital base, must disclose that no tax credit for
the investor's investment will. be available until the Eeard

ity either designates the Applicant a Qualified Company or

designates as qualified a separate capital base or an increase to
capital base, and issues to the Qualified Company notice of such

qualification and a Certificate of tax credit.

2.3 Designation Reguirements. An Applicant shall make

written application for designation as a Qualified West Virginia

Capital Company to the Beard Authority on application forms

provided by the Director. The application form shall be signed and.

verified by the Applicant or by a duly authorized ocfficer, partner

14




or trustee of the Applicant and contain the following information

anpd—ecwvidernee !

2.3.1 The full legal name of the Applicant;

2.3.2 The mailing and office addresses and telephone
numbers of the Applicant's principal office in this State; and if
different, the mailing and office addresses and telephone numbers

of the Applicant's principal place of business;

2.3.3 Information and—ewvidenee that the Applicant's

purpose is to encourage and assist in the creation, development and

expansion of West Virginia businesses anrd—te—provide —maximum

2.3.4 A certified copy ©f the Certificate of
Incorporation, Articles of Incorporation, Corporate Charter, a
certified copy of the certificate of formation of limited or
general partnership; such documents that evidence the creaticn of
a trust; or such other evidence that the Applicant is organized and

existing under the laws of the State of West Virginia;

2.3.5 The titles, names, addresses and telephone numbers
of the Applicant and the Applicant's directors and officers; or

general, 1limited and managing partners; or trustees; which

15




addresses shall include street and number, city or town, state and

zip code;

2.3.6 The names, addresses and telephone numbers cf all
of the Applicant's investors, including street and number, city or
town, state and zip cecde, and income tax return filing status of
each investor, including whether each investor is a fiscal or
calendar year taxpayer; and each investor's employer identification
or social security number; and for investors that are partnerships,
S Corporations, or individual joint investors, the foregoing

information for all partnefs, shareholders and individuals;

2.3.7 Information armd—exidernee that the Applicant has
digclosed to #11 investors that a tax credit is not available for
such invester's investment in an Applicant wuntil the Beard

£¥ has .designated the Applicant a Qualified West Virginia

Capital Company and the investor has received a certificate

authorizing the tax credit approved by the Beaxd | - for each

fiscal year;

2.3.8 Information and—ewidenee that the Applicant has
disclosed to all investors that the State-of West Virginia is not
liable in any manner for any damages which may result from or arise
out of the provisions of the Act, these Rules, or the application

thereof;




2.3.9 A statement-that the Applicant will use its capital
base, as defined in these Rules, to make gualified investments in
accordance with the schedule set forth in Code § 5E-1-12 and

Subsection 5.3 of these Rules;

2.3.10 A statement that the Applicant will comply with

all requiremernits of the Act and these Rules;

2.3.11 If the Applicant is a corporation, information on
the aggregate_number of shares which it has authority to issue,
itemized by classes, par value of shares, shares without par value,

and series, if any, within a class;

2.3.12 Information stating the total capital base cf the
how the wvalue has been determined and-how-the—eceuity
portien—has—been—determined;

Applicanty &

2.3.13 Information amd—ewvwidenee regarding whether the
Applicant has been decertified under Section 6 of these Rules and
whether any of the Applicant's officers, general partners, managing
partners, trustees or investors have ever served as officers,
general partners, managing partners or trustees of any decertified

Qualifisd Company;

2.3.14 Information amrd—ewvwideree that the Applicant has

established an equity egcrow account in West Virginia into which

17




account funds invested by investors have been deposited and will be
held for the pericd ¢f time between their investment and the

ority as a Qualified

Company, the iocation of such account, that the Applicant has
disclosed to the investors that no funds will be invested by the
Applicant until it has been designated as a Qualified Company and
that in the event the Applicant does not so gqualify, that the funds

shall be returned to the investors, if requested by the investors;

2.3.15 If any of the investors in the 2Applicant is a
partnership, an S Corporation, or an individual joint investor, the
apportionment plan, the employer identification or social security
number of those to whom the tax credits 4s are apportioned, and
statements signed by each partner, shareholder, or 1individual

the appeortionment plan; all of which

requirements are more fully set out in Subsection 4.7.6+2 of these

fﬁules;

2.3.16 The information regquired in Subksection 4.1 of

these Rules;

18




2.3.3718 Such additional information as may be regquested

2.4 Application Form. The form for applying to become a

Qualified West Virginia Capital Company may be obtained from the

Director. -

2.5 Filing. Each Applicant shall file three (3) complete

applicaticons with the Director.

2.6 Procedure for Review bv Director. The Director shall

record the time and date of filing of the application at the time
the application is received in the Office of the West Virginia
Econoﬁic ﬁeveiopmént Authority. The Director shall review all
applications in the order they are received. Upon receipt of an
application, the Director shall review the application to determine
if the application is complete. Such determination shall be made
within 45 days ©f the application's receipt. In the event that the
Director determines an application to be incomplete, the Director
shall notify fhe Applicant, in writing, of the reasons for such
determination and shall return the incomplete application to the
Applicant. .The Applicant may resubmit the application at any time
after correcting the deficiencies stated in the Notice. If the
initial filing was substantially complete, the time of filing for
the resubmitted application, for purpcses of review by the

Director, shall be the time of the initial filing. If the initial

19




filing was not substantially complete, the time of filing shall ke

the date and time when the resubmitted application is received by

the Director.

2.7 False Information. The submittal of any false or

misleading information by an Applicant will be grounds for
rejection of the application and denial of further consideration of

such Applicant for gualification.

2.8 Complete Application. Upon a determination by the

Director that an application is complete, the Director shall place

the complete applicaticn on the agenda of the next regularly.

2.9 -

consider all applications in the order they are placed on the

agenda of any regularly scheduled meeting of the Bearé 3

The Beard Eg shall designate as a Qualified Company those

Applicants which meet the reguirements of the Act and these Rules.

2.10 Allocation of Tax Credits. Upon designating a

¥ shall

Qualified West Virginia Capital Company, the Beard %
allocate, in the order in which companies are gqualified by the

¥, available tax credits for the investors in the

Qualified Company.

20
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2.11 Notification of Qualification. The Director shall
notify the Applicant in writing of the Beaxdls ﬁ@?pg?i;y{s action
designating the Applicant a Qualified West Virginia Capital Company
and shall issde to the Qualified Company the Certificate of tax
credit provideéd in Subsection 4.5 of these Rules. Such notice
shall set forth the level of equity capitalization that qualifies

for tax credits under Ccde § SE-1-8.

2.12 Suspension of Qualification Process. The Boaxd
Authority shall suspend the gualification process during any fiscal
vear in which all available tax credits for such fiscal year have

been allocated.

2.13 Additional Applications. A Qualified Company which
does not seek additional tax credits under Section 3 of these Rules

is not regquired to file any additional application with the Beard

Authority to retain its status as a Qualified Company, provided
that the Qualified Company remains in compliance with the

requirements of the Act and these Rules.

2.14 2Amendments. A Qualified. Company must notify the
Director of any changes in any of the information filed witn the

as part of its applicaticon filed under Sections 2

and 3 of these Rules or any other information submitted to the

> pursuant to these Rules. Such notification must be

in writing and filed by the Qualified Company with the Company's

21




next semi-annual report which it is required to file pursuant to

Subsection 4.1 of these Rules.

Section 3. 2Additional Tax Credits.

3.1. Separate Capital Base. Puring—each fiseal-—vyear—a

Qualified Company may apply to the Beard Authorit
as qualified of a separate capita; base. Such applicétion for.
separate capital base must be in the amount of at least One Million
Dollars but may not exceed Four Million Dollars. The Qualified
Company shall file an application on the form provided in Section
2 of these Rules and shall provide the information required for
applicants in Subsecticns 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,
2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 of these Rules, as they
apply to the Qualified Company's separate capital base and shall
also amend its original application to reflect any changes in the

information that it initially filed with the Beoaxrd A

22




EXAMPLE,
Qualified Cobpany, in fiscal .year, 1991, 'has 'z capital
base of Two Milllon Dollars ($2,000,000.00},. In fiscal year isgz,

Qualified  Company may gqualify a new an

3—4=2—3.2 Increases to Capital Base. During any fiscal

vear _in which it has not received approval for the maximum tax
credit of Two Million Dellars for that year, a Qualified Company
may apply for- an increase in its capital base and additional

credits in accordance with Subsection 4.3 of these Rules, The
Qualified Company shall file an applicaticon on the form provided in
Section 2 of these Rules and shall provide the information required
for applicants in Subsections 2.2.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,

2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 bf,thésé Rﬁles, as they
apply to the increase of the Qualified Company's capital base, and

shall amend its original application to reflect any changes in the
information that it initially filed with the Beard | The

procedures set forth in Section 2 of these Rules shall apply to the

23
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increase. of 1 $500, 000,
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Section 4. Tax Credits.

4,1 Semi-Anriual Reports. Each Qualified Company shall

report to the Tax Commissiocner and the Beaxd Alithority on a semi-

annual basis, and shall file separate reports for each separate
capital base that 1is designated as qualified by“ the RBeard

Hority. Such reports shall be made at the end of the second and

fourth quarters of the Qualified Company's fiscal year, covering
the preceding two guarters provided that the first report required

under this Subsection shall be made no earlier than six months

26




after the Company's designation as a Qualified Company, or the

designation as gqualified of a separate capital base, and shall

subnitted to the Beard ARthority no later than thirty days from the

end of the second and fourth quarters of the Qualified Company's

fiscal year. _ The initial report shall contain the following

information:

4.1.1 The name of each investor in the Qualified Company

who has appiied-—for ¥

Sived a tax credit;

4,1.3 The amount of tax credit allowed to the investor

and—the-date—eon—whieh—theinvestnent—was—made;

4.1.4 All Qualified Investments the Company has made;

4.1.5 Such additional information as may be reguested by

and

4.1.6 Each subseguent report shall contain only changes

or additions in information from the initial report.

27




4.2 Authorized Credits. The total amount of tax credits
authorized for a single Qualified Company may not excesed Two

Million Dollars during any single State fiscal year.

4.3 Additional Tax Credits. & If 3 Qualified Company

which has not received approval for the maximum tax credit of Two

these Rules,

fiscal year for additicnal credits of at least $50,ooqf

SHJEﬁEEE ey i %MHH@MM‘ 3 3 ; ] T
Rates.
4.4 Total Credits: 2llocation. The total credits

ity for all Qualified Companies may

authorized by the Beard A
not exceed a total of Ten Million Dollars each fiscal year. The

y shall allocate these credits to Qualified Companies

in the order that companies are designated as Qualified West

Virginia Capital Companies.

4.5 Certificate of Tax Credit. The Beard A

issue to the Qualified Company a Certificate approving the amount
of tax credits allocated to the Qualified Company in the order in
which the companies were designated gqualified by the Beard

or _in which separate capital bases or increases in

which

capital were designated as gqualified by the Beard

28




certificate shall list the investors entitled te a tax credit and
the amount of credit allctted to each such investor. The Qualified
Company shall_issue to each investor entitled to a tax credit, a
Certificate on a form prepared by the Beaxd Authority, signed and
verified by the Qualified Company or by a duly authorized cfficer,
partner or trustee of the Qualified Company, which Certificate
shall set forth the amount of the investor's credit. The investor
shall submit a true copy of the Certificate with the investor's tax
return requesting a tax credit. If the investor entitled to a tax
credit is a partnership, an S corporation or an individﬁal joint
investor, the tax credit shall be apportioned among the partners,
the shareholders of the corporatiocn, or the individual investors

pursuant to the provisions of Subsection 4.7.6 of these Rules.

4.6 Investors Entitled to Tax Credit. -Any investor,
including an individual, partnership or corporation, who makes =2
eapital

Qualified Company pursuant to these Rules, is entitled to tax

investment 1in a Certified Company that becomes a

credit as alldcated under Subsection 2.10 of these Rules. The
partners of a partnership, the sharehclders of an S corporation,
and individual joint investors shall be entitled to the credits

allocated and authorized by the Beard g

y for investments by
the partnership, the S corporation or the joint investors in
accordance with the apportionment plan provided for in Subsection

4.7.6 of these Rules.
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4.7 Application of Tax Credits L

4,7.1 General rule.  The amount of tax credit allewed for
the taxable yedr is the portion of the tax credit authorized under
Code § S5E~1-8(c) and Subksection 4.6 of these Rules that deoes not

exceed the tax_liability limitation as hereinafter provided.

4.7.2 Tax credit available. The credit available for the

taxable year is the sum of:

4.7.2.1 Unused tax credit carried forward from prior

taxable years (carryforwards); and

4.7.2.2 Amount of tax credit determined under Ccde § SE-
1-8({c) for the taxable year and described in Subsecticon 4.6 of

these Rules herein (tax credit earned)+—&ﬁ%§

4722 Ynused—tax—ecredit—earricd back from—succceding

4,7.3 Tax liability limitation

| Tax credit available for a taxable year
beginning after June 30, 1986, must be applied against the same

taxes and in the same order as set forth in subsectlons (¢) through

30




(i}, section five, article thirteen-c, chapter eleven of this ecede

the Code. o

4,7.4 Excess tax credit. The excess of the tax credit

available over the applicable tax liability limitation for the year
is an unused credit which may be carried back o» carried forward as

hereinafter provided under Subsection 4.8 of these Rules.

4.7.5 Qrder of application. If the tax credit available

for a taxable year is not allowed in full because of the tax
liability limitation, carryforwards are applied against the tax
' liability 1limitation first. To the extent the tax liability
limitation excéeds carryforwards, tax'credit earned for the taxable
year and-—carfybacks—Erom—subseguent—tmablie—years—are

applied. - ) : -

E% then
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4,7.6 Apporticnment

4.7.6.1 The tax credits authorized by the Beaed ,

for investments by a partnership, an S corporation, or individual
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joint investors shall be divided pursuant to election of partners,

shareholders, -or individuals as hereinafter provided.

4.7;6.2 The tax credit earned shall be apportioned among
partners, S corporaticon shareholders, or individual joint investors
in any manner they may select, provided that each such partner,
shareholder or individual consents to an apportionment plan. The
consent of a partner, shareholder or individual to an apportionment
plan with respect to tax credits earned shall be made by means of
a written statement signed by _the partner, shareholder, or
individual, or a person duly authorized to act on behalf of the
consenting partner, shareholder, or individual, stating that such
partner, shareholder, or individual consents to the apportionment
plan. The statement shall set forth the name, address, employer
identification number or social security number and taxable year
for which the credit will ke claimed for each partner, shareholder
or individual and the amount apportioned to each partner,
shareholder or individual under the plan. The consent of more than
one partner, shareholder or individual may be incorporated in a
single statement. _The statement shall be filed with the

application reguired pursuant to Subsection 2.3 of these Rules and

shall be irrevocable and not subject to change after such filing

than the tax credit applied for, in which case the Beard ?
may reguest the apportionment plan to be amended. Each partner,

shareholder and individual consenting to an apportionment plan
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shall keep as part of his records a copy ©f the statement

containing all of the required consents.

4.7.76.3 An apportionment plan adepted and consented to by
all partners, S vcorporation shareheolders or Jjeoint individual
investors shall be valid only for the tax credits authorized by the

¥ pursuant to the application with respect to which

the plan is filed. A separate consent to an apportionment plan
must _be filed with respect to each applicaticon filed pursuant to

Subsection 2.3 of these Rules.

of Unused

4.8 Carry-PBaak-—and Corey-Rorward ?M;@L

Tax Credit

4.8.,1 In general. Unused tax credit may be earriedbaek

and carried  forward

. Gaffybaeks—aaé—qgarryforwards of unused tax credit
are taken into account in determining the amount of tax credit

available and the tax credit allowed for the taxable years to which

they may be carried. _
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4.8.2 Unused credit. If carryforwards and tax credit

earned exceed the appiieable tax llability limitation, the excess
attributable to tax credit earned 1s an unused tax credit. The

taxable year in which an unused tax credit arises is referred to as

the "unused credit year".




4.8.63 Limitations on Carrvforwards.. Tax credit.
carryforwards to a taxable year may not exceed the applicable'tax
liability limitation for that year. Tax credit carryforwards from
an unused tax credit vyear are applied Dbefore tax credit

carryforwards from a later unused tax credit year.

4.8.74 Joint Return bv Husband and Wife._ This Subsection
prescribes additional rules for computing the tax credit eareybaecks

and carryforwards of a husband and wife making a joint return for
one or more of the taxable years involved in the computation of the

tax credit earned.
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4.8.74.1 From Separate to Joint Return. If a husband and

wife, making a Jjoint return for any taxable year, did not make a
jeint return _for any of the taxable vyears inveolved 1in the
computation of the tax credit earned, the separate tax credits
apportioned in accordance with Subsection 4.7.6 of these Rules

shall together be deemed a joint tax credit carryforward exr—eint

%ax=efeéé%—eaf%ybaek to such taxable year.

4.8.74.2 Continuous Use of Joint Return. If a husband
and wife making a joint return for a taxable year made a Jjoint
return for each of the taxable years involved in the computation of
the tax credit earned or the tax credit carryforward ertaoy—eredit

earrybaek to such taxable years, the joint tax credit- #ﬁ tax

- credit carryforward er—tax-erediteareybaesk to such taxable year is

computed in the same manner as the tax credit carryforward er—tasx
eredit—carryback of an individual as provided in Subsections 4.8.1

through 4.8.63.0f these Rules.

4.8.4%.3 From Joint to Separate Return. If a husband

and wife making separate returns for a taxable year made a joint
return for any, or all, of the taxable years involved in the

computation of the tax credit earned- or tax credit carryforward e=

tar—eredit—earryback to such taxable year, the separate tax credit
carryforward er—separate—tax—eredit—ecarryback of each spouse to the

taxable year is computed in accordance with Subsections 4.8.1

through 4.8.6§_of these Rules but with the following modification:
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The tax credit of each spouse for a taxable year for which a joint
return was made shall be deemed to be that portion of the joint tax
credit apportioned to the spouse 1in accordance with Subsection

4.7.6 of these Rules.

4.8.4@.4 Recurrent Use of Joint Return. If a husband and
wife making a joint return for any taxable year made a joint return
for cone or moreé, but not all, of the taxable years involved in the
computation of a tax credit carryforward er—tax-ereditearryiback to
such taxable ¥ears, such tax credit carryforward:efw%é*—efeéé%
earryhbaek to the taxable year is computed in the manner set forth

in Subsection 4.8(4%.3 of these Rules. Such tax credit

carryforward er—tax—eredit—earrybaek is considered a joint tax
credit carryforward er—jeint—tax-eredit—earreryback to such taxable

year. -

The joint tax credit carryforwards and—jeint-—taw-eredit-earrybacks

to any taxable year for which a joint return is made are all the

tax credit carryforwards and—texeredit earrvybaeks of both spouses

to such taxable year.

4.8:74.5 Joint Tax Credit Carryforwards

4.8.4.76 Divorce and Remarriage. It is the intent of
this rule to allow the carryforward amnd—earrybaek of joint tax
credits to joint returns and of separate tax credits to jeint

returns so long as the two individuals remain married in both the
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taxable vear in which the tax credit is earned and the taxakle year

to which the tax credit.is to be carried. 7Divorce and remarriage

in joint return cases present special problems. A joint tax credit

of one couple Cannot be carried to another taxable year and applied

to the tax liability of a different couple. 2 fermer speuse—shall
] . 4 : L P . bac] :

= 3 £

year—in—which e Jeint-returnwasfiled+- In applying the rules for
joint returns of husband and wife and separate returns of husband
and wife and - in cases involving diveorce and remarriége, the
principles established under the Internal Revenue Code and Treasury
Regulations, and interpretations thereof, for net operating loss
earrybaekas—and carryovers and investment tax credit earrybacks—and

carryforwards may be used as a guide.

4.8.85 Tax credits not assignable. No portion of the tax

credit earned by any investor shall be subject in any manner to

alienation, sale, transfer or assignment, except that tax credits

authorized by the Beaxd Authority for investments by a partnership,
an S corporation or individual joint investors may be apportioned

pursuant to Subsection 4.7.6 of these Rules.

4.9 Investment to Date. The tax credit provided for in

Code § 5E-1-8 is available only to those investors whose investment
in a Qualified West Virgihia Capital Company occurs on or after the

first day of July 1986.
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4.10. Recapture. If the amount invested by the investor.
is not used by the Qualified Company for qualified investments as
reguired by the Act and Section 4 of these Rules, the investor
shall not be subject to a recapture provision feor any credit
claimed by him to date. However, the Qualified Company shall be
subject to the penalty imposed under Code §5E-1-12 and Subsection

6.6 of these Rules.

Section 5. Investment Reporting, Record Keeping, Restrictions and
Sale or Liguidation.

5.1 Investments. A Qualified Company shall invest at

Teast—sinty percent {60%—ef each separate capital kase in

Qualified Investments in accordance with the schedule set forth in

Subsection 5.3 of these Rules. A gualified company may—invest—the




After. an investment is made, the Qualified Company must

report of said Company, required to be filed pursuant to Subsection
4.1 of these Rules, affidavits prepared by any officer or partner
of the business invested in, which affidavits set forth the

following:

5.1.1 That it is a business located in or principally

based in West Virginia;

5.1.2 That more than fifty percent (50%) of its aséetsT
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5.1.34 A brief description of the activities the business

is engaged in.

5.2 Affidavit from ©Qualified Company. The Qualified

Company shall submit to the Beard Authority, contemporaneous with
the filings required under Subsection 5.1 of these Rules herein,
affidavits prepared by an officer, partner or trustee cof the

Qualified Company which demonstrate:

5.2.1 That the business invested in is not a business

engaged in an activity prohibited by Subsection 5.5 of these Rules;

5.2.2 That the business invested in is a West Virginia

Business &

5.2.3 If a Qualified Investment, that the West Virginia

Business invested in is engaged in activities that meet the

requirements of a Qualified Investment]

5.3 Schedule of Qualified Investments. A Qualified West

Virginia Capital Company must invest each separate capital base in

Qualified Investments according to the following schedule:

5.3.1 At least &wenky £

capital base within one year of the date on which the Qualified
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Company was designated as a Qualified West Virginia Capital Company
by the Beard Zuthority or on which each separate capital base was
designated as"gualified by the Beax=d AQEQQE%EE;

5.3.2 At least ferty fifty-fivé percent (4855%) of its

capital base within two vears of the date on which the Qualified

Company was designated as a Qualified West Virginia Capital Company

5.3.3 At least sixmty seveénty-five percent (6875%) of its
capital base within three years of the date on which the Qualified

Company was designated as a Qualified West Virginia Capital Company

ualified Investment. = No more than
thirty percent (30%) of the total equity raised by a Qualified
Company may be invested in any one West Virginia bgusiness. For

purposes of this Subsection, equity shall mean the total of all the

capital bases designated as gqualified by the Board %

5.5 Investment Restrictions.

A Qualified Company shall not invest any of its

capital base in any of the following businesses:
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.i.6 Other Capital. Companies;

. Charitable and religious institutions;

f Conventional o0il and gas exploration;

' Insurance Companies;

Residential Housing or Development; and

&4




which the Beaxd

interest, the
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ase.in a business which '3
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”'of elther AL B or c 13 an. 1nvestor or owner af the

usiness.

is an’ agreement, .drlttén_crmoral between




Buginess other than the Cualified Company ox '(ii) the hontQualified

Cotipany ownership in the West virginia Business' lacks'economic

substance,  —
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firginia Business unies




tepbrother or stepsister of an investor in

" Company or an ‘employee, officer, director or
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:.'exceeded ‘the expenses 'of 'thé. “business! for  two

. Ir ‘no event sha’ll,.'.thé.'"Qiiél'lifie&

ot visiation of 1aw, Bresch o1 £
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Lizitation on Financial Institutions.

ffi%i?t%529§£§9# a5 inves

”%éee&aﬁ;QEL;ﬁévéngsgﬁﬁﬁﬁ“

corporation; partrershi
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GEE; enployee, St director of any such

yservecnthfe board ef any Qual 3.f le. 3

5.810 Sale or Liguidation of Qualified Investments

5-8£§.1 If—a ouatified Company Sells—or tiguidates any




., gualified investment which remains outstanding for

me.at Iedst equal to the remainder of the initial

riginal principal balance

etermined by a normal amortizati
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rilod" because | it  has received . installment

fied company makes a $100,000.00 qualified debt
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ced maturity ‘date of £iy

| $15,000.00 principal




rtten request By, certifi

at The fBIICwing address:

west Yirginia Econcmlc Development Aut
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Capitalization Over Four Million Deollars.

If a Qualified Company raises capital in excess of Four Million
Dollars in a fiscal year, the capital in excess of Four Million
Dollars does not constitute a part of the capital base of said

company and is not subject to the restrictions and reguirements of

Section 5 of these Rules.
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Section 6. = Audits, Reports, Confidentiality, Examination,

Failure to Compl Penalties, Decertification

6.1 Annual aAudit and Report. An audit shall be conducted
annually for &ach Qualified Company bky a certified public
accountant, beginning at the end of the fiscal year of the Ccmpany,

= £2

and continuing i £ 2

is/ decCertified by the Authority. In addition, an audit

shall be conducted for each capital bkase of the Qualified Company

designated as . gqualified. Such audits shall be-—eonductedfor five

;:ﬁ;ﬁ;@gﬁbY'+heTﬁuthar1ty, and may be

consolidated and submitted with all other audits required under
this Subsection, so long as the reguirements under the Act and

these Rules with respect to each capital base are separate and

distinct.

6.2 General Reguirements for Audits: The following

requirements shall apply to Audits of the Qualified Company:

6.2.1 The certified public accountant must be independent
of the Qualified Company being examined to ensure that the audit

report will be impartial, in fact and in appearance.
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6.2:2 In performing the audit, the accountant mnust
prepare working papers in accordance with the generally ac¢cepted
accounting standards of field work. Working papers for an audit
must be retained by the accountant for a minimum of three (3) years

from the date of the audit report, or leonger if_so notified in

writing by the Beard 7

period. The working papers shall be made available upon written

request of the Beard A Ly or the Director. The audit shall be

conducted in accordance with generally- accepted auditing and

accounting principles and such other guidelines as the Beard

£y may prescribe.

6.2.3 The audit repeort must address the methods of
operation and conduct of the business of the Qualified Company and
report on the Qualified Company's compliance with the requirements
of the Act and theée Rules and in particular whether the company
has made proper and timely investments. Any instances of
nonceompliance must be specifically cited, and if the accountant
finds that the Company has been in compliance, the accountant must

make a positive statement to that effect.

6.2.4 Three certified copies of the audit report shall be

submitted to the Beard -hori

end of each fiscal vyear, together with three copies of a

descriptive narrative of the Qualified Company's activities, its
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financial .statement, its methods of operation and the general

conduct of thé Company.

6.2.5 Each copy of the audit report and narrative
statement must be bound in a durable cover. The name of the
Qualified Company and the time period covered by the report must be

visibly printed on the front cover of the report.

6.2.6 Such other reguirements as the Beaxd %

reguire. _. _




§:372.1 The full legai name of the entity making any such

application;

he mailing and office addresses

....... appiicant;
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- person’ désiring to make such a ‘submission shall

6.4 Annual Beard AUthoritv Review. The Beard Authori

shall conduct an annual review of the Accountant's Report and Audit
and any other information filed by a Qualified Company to determine
if the company is abiding by the requirements of the Act and these
Rules, to advise the compény as to the gualification status of the.
investments, and to ensure that no investment_ has been made in
viclation of West Virginia Code §5E-1-12. The results of said
annual review shall be used to notify the Tax Commissioner of any
Qualified Companies that are not in compliance with the Act or.

these Rules.

6.5_ Investigation by Beard Aﬁﬁﬁéﬁi@y. ) The Boaxrd

ity may examine, under oath, any of the officers, directors,
partners, trustees, agents, employees or investors of a Quélified
Company regarding the methods of operation and business cof the

ty may deen

necessary to ensure compliance with the Act and these Rules.
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6.6 Non-Compliance Penalty. Any Qualified Company that

fails to make gqualified investments pursuant to these Rules and the
Act shall pay to the Tax Commissicner a penalty equal to all of the
tax credits authorized on the capital base which the Qualified
company failed to properly invest with interest at the rate of 1-
1/2% per month, compounded monthly, from the date the said tax
credits were certified as allocated to the Qualified West Virginia
gualified Company. The Tax Commissioner shall give notice to the
Qualified Company of any penalties assessed hereunder. The Tax
Commissioner may abate the penalties upon written requeét if the
Qualified Company establishes reascnable cause for the failure to
make gqualified investments. The Tax Commissioner shall deposit any
amounts received as peﬁalties hereunder to the State general fund.

To carry out the provisions of this Subsection, the Tax

=

Commissioner shall have all powers and Begard %

him under the West Virginia Tax Procedures and Administration Act
and the regulations promulgated thereunder and the penalty may be
assessed and dollected in the same manner as other penalties are

asseszsed and collected under that Act.

6.7 Decertification. Failure of a Qualified Company to

comply Wiﬁh the provisions of the Act or these Rules shall be

grounds for decertification of the Company by the Beard ;

pursuant to the Act.
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6.8 Notice. If at any time the Beard Authority
determines that a Qualified Company is not in compliance with the
give such Qualified Company written notice of such noncompliance
and that the Qualified Company shall be decertified in ninety (90}
days from the date of mailing of such notice unless the company
satisfactorily corrects such actions of noncompliance or files a

petition with the Beard Authority for reconsideration and demands

an administrative hearing. Such hearing shall be conducted as

provided in Article 5, Chapter 29A of the Code. -

6.9 Notice of Decertification. If a Qualified Company is
not in compliance with the Act or these Rules following said ninety
(90) day period provided by Section 6.8 of these Rules, the Beaxd

shall send a notice of decertification to said Company

and to the State Tax Commissioner. Decertification to a Qualified
Company mnay é;ﬁsé the forfeiture df én? right orrinterest to
further tax credits under the Act or these Rules for the
decertified .company or for any 2Applicant, or for any Qualified
Company seeking an increase in its capital base, in which any
officer, general partner, nmanaging partner, trustee, or investor
served as an officer, general partner, managing partner, or trustee

of any decertified Qualified Company.
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Qualified Company desiring to dissolve or liguidate

-ton of all guatiried investments of ‘the




Section 8. ' RUling Procedure.

”;QﬁéiiﬁiéﬁﬂCDHPanY;Ot”Fhe organizers ¢f'a Qualified

quest a ruling from the Authority concerning the

§§§¥%9§§§?§¢ £ the West' Vi?giﬂéﬁﬁ;QﬁPth;MWQQPP??ESf%?ﬁtT%ﬁ@ﬁﬁ?hﬁ

certified mail ¢
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.The ruling must be accompanied by & non-refundable

Hundred Dollars ($300.00) pexr ruling reque

-

information
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The Authority may also decline to issue a ruling in

Eime

75




as" it gppeared at the time the contract or agreement was entered

intos : : - -

%?’.‘amP 1gs :do. nat, .F_.h.._??_,?.? E-.'f._r?
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SUMMARY OF PROPOSED ILEGISLATIVE RULE
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
TITLE 117, SERIES 1
The Proposed Legislative Rule is intended to clarify and

provide for the general administration of the West Virginia Capital

Company Act, W. Va. Code, §BE-1-1 et seg. (the "Act"), as amended

by the 1991 Redular Session of the Legislature. These amendments
became effective on June 9, 19%1. Tc effectuate the same, the
Proposed Leglslative Rule amends the existing legislative rule. The
amendments to the existing legislative rule include: (1) the
insertion of a definition of "debt or debt financing®:; (2)
replacenent of the current definition of Tequity or eguity
financing™; (3) the c¢larification of the term "West Virginia
Business"; (4) new provisions for capital base conposition: (5)
clarification of the formation of separate capital bases and
increases to capital bases; (6) the deleticn of references to tax
credit carrybacks; (7) provisions regarding the 35-55-75 investment
schedule; (8) new provisions clarifying the prohibition of "alter
ego" investments; (9) new previsions clarifying the "“management
interlock" prohibition; (10) provisions relating to limitations on
financial institutions; (11) new provisions regarding the sale or
liguidation of qualified investments; (12) provisions regarding
confidentiality: (13) new provisicns regarding the dissolution or
liguidation of_capital companies; (14) ruling regquest procedures;
and (13) transition rules.

Bl Do

Cavid Warner
Director, West Virginia
Econonic Development Authority




DESCRTPTION OF EXISTING LEGISLATIVE RULE
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
'TITLE 117, SERIES 1
The Existing Legislative Rule clarifies and provides for

the general administration of the West Virgilnia Capital Company

Act, W.Va. Code, §35E-1-1 et .seg. (the m"act"™). However, the

Existing Legislative Rule, having been promulgated prior to the
substantial and material amendment of the Act during the Regular
1991 Legislative Session, does not reflect and often contradicts
the Act as amended in 1951. I

The Existing Legislative Rule contains provisions, among
others, which relate to the procedure by which capital companies
are to be gualified, the use of tax credits, the procedure to be
applied in forming separate capital bases cr increasing existing
capital bases, reporting reguirements, investment -restrictions,
audits and investigations of capital companies, confidentiality,

and decertificdtion.

N

David Warner ,
Director, West Virginia
Econonic Development Authority




TO: Legislative Rule-Making Review Committee
FROM: West Virginia Economic Development Authority
: -Response To Comments Received During Comment Period on

the Proposed Legislative Rules Regardlng the W. V.
Capital Company Act (Title 117, Series 1)

DATE: September 18, 1991

The West Virginia Economic Development Authority (the
"Agency") has amended the legislative rule entitled Y“General
Administration of the West Virginia Capital Company Act:
Establishment of the Application Procedures to Implement the Act®
by the filing ©f an Emergency Rule which became effective July 3,
1991. 3Such amendments were made in response to the 1551 amendments

to the West Virginia Capital Company Act, W.Vs. Code § S5E-1-1 et

seg. (the "act"). A comment period was held from June 28, 1991 to
July 29, 1%91: The letter attached hereto represents the only
comments received during the comment period. The Agency responds

to the attached comments as follows:

Response_to Comment 1

The Agency has made the peclicy decision to maintain the
definitions of "debt" and "equity" as these terms are respectively
defined in §§1.7.1.10 and 1.7.1.16,. The Agency’s proposed
definitions of "debt" and Yegulty" are supported by the following:

a. The proposed definitions promote the Act’s goals of

stimulating the investment of risk capital in certain West Virginia




industries and ensuring that these industries have a source of
long-term risk capital. Allowing capital companies to enter into
bridge, demand or other short-term investments does not provide the
targeted industries with risk capital but allows capital companies
to operate in & fashion similar to banking institutions.

b. _The proposed regulations do not prohibit businesses
invested in from repaying their debt before the five-vear term
expires, as such early repayment would simply trigger the
reinvestment provisions of the Act and regulations.

c. ~The tax credit given pursuant to the Act in effect
collateralizes fifty percent of all qualified inVvestments made by
capital companies, thus making most short-term investments without
substantial risk.

d. -Repayment of an investment prior to the expiration
of five years triggers the reinvestment provisions of the Act. The
reinvestment provisions allow capital companies up to thirty months
to properly reinvest. A capital company making, for example, six-
month loans and using the entire thirty month period to reinvest
after repayment would, therefore, require thirty years to actually
have the original amount invested in a gualified manner for a total
of five years. The tax credit, however, is not spread over the
thirty years but is granted in total up-front.

e. The requirements in the proposed regulations that
debt instruments have a stated maturity date of at least five years
and which prohibit options on equity investments within the initial

five-year period do not exceed the scope of the Act and do not




conflict with any provision of the Act. See W.Va.Code, §29A-3-

11(b).
Response to Comment 2

amending §2.2.4 of the regulations to allow capital
companies to deduct their expenses from their capital base would
severely restrict the Agency’s power to enforce the Act. Since §9
of the Act provides that tax credits extended to investors are not
subject to recapture upon a capital company’s non-compliance with
the act, the Agency’s sole remedy is to seek penalties against the
capital company itself. Therefore, with a capital company’s
capital base representing the State’s only source of recovery upon
non-compliance, the adequacy of such source should be maintained.

Furthermore, the fifty percent tax credit should

adequately compensate capital companies for their expenses.

Response to Comment 3

Section 3.2 of the proposed regulations correctly deals
only with increases to capital bases. Any increase in investors is
adeguately addressed in §3.2, as any such increase in investors

would result in an increase in the capital base.

Response to Comment 4

The Agency would exceed the scope of its statutory
authority by allowing apportionment among direct investors, as

§8(c) of the Act provides only for apportionment among partners and




Subchapter S corporation shareholders. ~ See W.Va.Code, §29A-3-

11(b).
Response to Comment 5 )

The Agency, by allowing non-qualified investment in other
West Virginia businesses not prohibited by §5.5.1, would go beyond
the scope of the aAct. See W.Va.Code, §2%3A-3-11(b). The proposed
regulations have been drafted to comply with §7(¢} of the Act,
which states that "a gqualified company shall maintain all of its
capital base, -except that which has been invested to meet the
purposes of this article, in bank accounts and financial
institutions which are located in the state of West Virginia, or in
such other interest bearing instruments with a maturity of less
than one year which are obtained from and managed by a West

Virginia corporation.™®

Response to Comment 6
Section 5.7 of the regulations adequately protects

capital companies. Under §5.7, a capital company in control of the
board of directors of a West Virginia business may replace
management as long as no management position is assigned to an
investor, director, officer or employee of the capital company.
Any relaxatisn of the two guarter standard for ~lack of
profitability and the twenty-four month maximum period for
management involvement would open the door-for abuses and make the

management interlock prohibiticns ineffective.




Response td Comment 7

The reinvestment requirements of §5.10.1.1 and the
exanples provided are sufficiently clear and do not warrant further
change. The regulations provide a ruling mechanism which is
intended to accommodate reguests seeking clarification as to

gspecific circumstances.

Response to Comment 8 _

Section 6.3.9 of the regulations was intentionally
drafted to give the Agency the flexibility to quickly make minor
adjustments to the confidentiality provisions. Section 6.3.9 is
not intended to allow the Agency to materially amend the
confidentiality provisions without following rule-making

procedures. =

Response to Comment 9

The amendment proposed by the comments would make the
Agency incapable of curing mistakes. Furthermore, such amendment
would unjustly allow a capital company recelving a ruling to
continue, on the basis of the ruling, to make similar investments
subsequent to a change in the Agency’s policy or a change in the
law which would prohibit such investments. In cases of amended
rulings the constitutional rights of those affected are preserved

by the reguirement that such arendments be prospective in effect.




Response to Comnment 10 . -

Section 5.12 proposed in the comments would result in
abuse by allowing the distribution of all funds not subject to
reinvestment. ~For example, such new section would arguably allow
the immediate distributicn of twenty-five percent of each capital
base given that only seventy-five percent of each capital base must
be invested (and reinvested if repaid early) in a gualified manner.
Furthermore, the Agency, for the same reasons outlined above in the
response to comment 2, does not favor allowing expenses to be
deducted frem the capital base. Such expenses should be paid cut

of gross earnings.

Conclusion _

The Agency declines to amend the proposed regulations as

requested by the comments received.

@MUM«

David Warner, Director
West Virginia Economic Development Authority
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Mr, David Werner, Director

west Virginia Econeomic
Development atthority

WV State Capitol

Building 6, Room 525

Charleston, WV 23305

5 to Froposed Regulations for
rginia Capital Coempany act

Dear Mr. Warner:

Pursuant to ths 9preoposed Regulations filed by the
Economic Development Authority on June 28, 1981, I provide the
follewing general comments to proposed changes in the Regulations
underlying the West Virginia Capitzl Company Act ("act’), W. Va.
Code § SE-1 et seq.:

+
"

1. § 1.7,1.10 Debt ¢r Debt Financing. We reiterate
the previous Lnformal comment, Ln our letter to you of June l4,
1991, that the definition ¢f "debt" is too inflexible. Imposing
a minimum stated term of five years unnecessarily limits the
scope of availaple invegtments. This prevents Qualified
Companies from making bridge loans ox other short-term
investments which may be reasonable or necessary based on the
economic needs In a particular case. Since such & short-term
investment would remain gsubject to the five-ysar reinvestment
provisions of W, va., Code § SE-1-12(b) and Reg. § S5.10, there is
no petential Zor abuse since the requisite investment will be
maintained.

2iso as stated in our letter of June 14, 1991, & similar
conmment was raised ‘ith  regard to ti restriction against
five~year warrants for eguity investments. If the definition of
debt investment is c¢hanged, a similar change should be made with
regard Lo the definition ¢f equity under § 1.7.1.18,
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2. 8§ 2.2.4 Reguirements for Qualified Companv. New
language hzs been addec¢ In PReg. § Z.Z.4 to clarify that if a
Quzlified Company's capital base £alls boelow the $1,000,000
minimum due- to uncollectibility and write-cff of gqualified
investments, it will not constitute a viglation, This provision
should clarify that any reduction in capital base &s a result of
expenses of T the gQualified Company, including management fees,
adminiscrative expenses, legal and accounting fees, transactional
costs, ekc., should bpe similarly ignored.

3. § 3.2 Example 1 Increased <Capital Base, This
example, whidn addresses increasss to capital bases, snould be
clarified to state that the same reésult occurs where there 12 2
change 1n or an ilnecrease in the investors in the gualified
Company, sSince this determination i1s made with respect to the
Qualified Cempany itself and not its investors.

2. § 4.7.6 apportionment. The apportionment
provisions cf the Regulations, which allow credit to D2 freel
llocated among members of investors whicn are partnerships,
Subgchapter 5 corporations or deint investors, should be expanded
to allow any direct linvesters in any Qualifiec Company ¢to
zllocate c¢credits in the same manner. 7This is not inconsistent
with the goals and policies of the Ac¢t, and merely clarifies what
has been previously approved by rulings and which can be achieved
by use o¢of T“second-tier" entities, The current Regulations
provide unnecessary nurdles £or investeors in Qualified Companies
and result in no furtherance of the policies ¢of the Act.

5. §§ 5.1 and 3.10.2 Investments., Changes progcsed
in these sactions wouldé remeve the category ¢f West Virginia
businesses not cotherwise prohnibited under Reg. § 5.5.1 from
allowed investments by Qualiified Companies. This unnecessarily
reshricts the ability of the funds Lo obtain an optimum return
and alse restricts the tfotal avallable c¢apital which could
ctherwise be invested in West Virginia businesses,

&, § 5.7 Management Interlock, We repeat the comment
of our June 14, 199l letter concerning the provisieons o¢f Regq.
§ 5.7.2 <oncerning prohiblited managemenc intarlock. We sugges:t
that the mechanical restrictions on the necessary continued
period of losses in order to allow involvement of the gqualified
Company iIn management is too long. Because ¢f the essentially
risky nature of many venture capital investments, a requirement
that lesses be maintained for six months before the Qualified
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Company ¢an  act to protcect its  investment Is .unwise and
Unnecessarily restricts Qualified Companies,. Instead, they

should be zable to tazke action zhey believe reasonably necessary
to aveoid loss of the investment. Similarly, the twenty-four
month maximum pericd for managemént involvemant nay be £00 short
given that turn-arcund of the business may be difficul: and it

may be hard to f£ind appropriate replacemsnt management.

7. § 3.10.1.1 Reinvestment Requirements. We suggest
that additicnal examples be included Tregarding reinvestment
reguirements for debt investments by Qualifisd Companies,
Specifically, we propese the following:

"Ixzanple 4.

A Quelified Company makes a
$100,000 qualiflied debt investmant with
a stated maturity date of five vears at

—10% interest payable monthly based upon
*normél amortization®™ {(as defined in
subsection 5.10.1.1 of these rules) in
Newce, a West Virginia Business. Newco
makes the £ollowing rpaymentsg of
principal, in addition te a&all accrued

Year 1 §16,227 principal
Year 2 17,226 principal
Year 3 19,803 principal
Yezr 4 21,877 principal
Year 5 24,167 principal

This debt investment i1s considered
to be maintained for the reguired
five-year period and ne reinvestment of
any portion of this investment is
required.

Exampie 5.

A gualified Company makes a
$100,000 gualified debt investment with
& stated maturity date in excess of
five years in X Co, a West Virginia
Susiness. During the course of Year 1,
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Z Co draws down the enktire $100,000
loan amount and pays interest only on
the d&ebt Zor this "drawn down® pericd
and Year 2. ¥ Co makes tne fallowing
paymants o©f principsl, in addi

all accrued intérest:

Year 1 : ¢ principal
vear 2 i 0 principal
Year 3 25,000 principal
Year 4 25,000 principal
vear § §25,000 principal
Year € 25,000 principal

This debt investment 1§ considered .
te be maintained for the reguirsd
five-vear period and nec reinvesiment of
any portion of this investment is
. reguired.”

8. 5 6 Conficentiality, We ralise some cencern Wwith
§ 6.3.9, which allows &the aAUthority to c¢nange the scope of
confidentiality. This exception is thus <capable of swallowing
the whole confidentiality rule, and is without statutory basis in
the Aace. W. Va. Cecde § EE-1-21 requires that determinations
respecting confidentiality and disclosure be by promulgation of
rules, Thus, the aAuthority should not be able to change
standards of disclosure on an ad hoc bpasis without following
rule-making preocedures,

9. § 8.3 Rulings, This saction should be amended to
clarify that once 2 ruling has been issued by the Authority, the
recipient may c¢ontinue to rely on that ruling as wvalid and
binding authority, notwithstanding =any later «change by the
Authority. Thus, &ny change schall be prospective only with
respect to other parties and will not limit or restrict the
ability of the recipient ¢of the ruliang £0 rely on it.

1¢, Distributien of Funds By Qualified Companies. We
would suggest that the Regulations include 2z section with regaré
ko distributions, setting forth clearly what funds ars
distributable by Qualified Companies. It is not even clear under
the gurrent Regulations that the earnings on qualified
investments, as well as earnirngs on other funds held by Quelified
Companies, aré freely distributable, E&imilarly, it is nct clear
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noe lengsr subject to
Y, are distributable,
gssiky of numerous

& new sszction should be added concerning
grample, we would propose the following:

"§ 3,12 Distributions by guzlified
Companies. 411 funds held by a Qualified
Company and not otherwise  subject t0o
reinvestment under the zeguirements of
W. Va. Code § 5E-1-12(b) anc Subsection
5.10.1 ©of these rules, =shall be freely
distributable Dbv the Qualified Company €0
its investors ac any time.”

wWe would further recommend adoption cf examples

concernine distribuzicns, along the lines of the following

examples:

"Example 1.

A. Qualified Company in Year 1 earns
$28,000 in interest and dividends on
qualified investments and $75,000 in interest
inceome on  the remainder of 1ts capital
Lase, During that same Vvear iz accruss
£2¢0,000 of  expenses, consisting cg a
management fee of §12,000 and legal,
accounting and transactional expenses of

£8,000.

For VYear 1 the gQualified Company
may distribute $100,000 of gross earnings to
its investors.

B. The came Qualified Company in Year
2 earns $45,000 in interest and dividends on
gualified investments ang $355,000 in

interest inccme on the remainder of its
capital base, and has the same £20,000 of
expenses. In addition, it receives $10,000
of principal repayments on a gualified debt
investment that satisfies tne Eive-vear
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amortization reguirements of subsection
5.10.1.1 of these Rules.

For ¥Year 2 the Qualified Company
may distribute $100,000 of gross earnings
and $10,000 of prcperly amortized principal
Lo Its investors.

c. I1f the same Qualified Company in
Year Zz had also recgived $5,000 of principal
repavyment on & gualified debt investment
that did not satisfy the reguirements of
subgection 53,10.1.1 ¢f these Rules, those
amounts would not be disitriputable to theg
inves=crs in the Qusalified Company, but
would instead be sublject te the reinvestment
requirements ¢f W, Vi, Cede § 3E2-1-12(b) and

Riles.

A Qualified Company has completed and
received repayment on all required Qualified
Investments, which Qgeurs after the
five-year period set forth in W. Va. Code
§ SE-1-12(b). It has previously distributed
all gross earnings and paid all expenses.
In the fimal year it has $600,000 of
ligquidated qualified investments, 3$100,000
cf gross earnings for that year and $20,000
of expenses, and remaining capital base of
$275,000 (after any 1lesses on investments
and payment of pricr years expenses).

a) Current earnings of 3100,000
may be distributed at any time during the
vezr, _

b} Tae remalning capital of
$855,000 {after «current expenses) may be
distributed zo the Qualified Company's
investors after 1t has complied with all
requirements of Section 7 of these Rules.
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wWe thank vou
rizten .comments to these proposed R
you have any gquestions or
you pLease contact

joR .-

ané appreciate thi T preovide
that 1f
wisn any addl

the undersigned.
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Jd‘ﬁ DEPARTMENT OF COMMERCE,
LABOR & ENVIRONMENTAL RESOURCES

OFFICE OF THE SECRETARY

State Capitol Charleston, West Virginia 25305 304/348-3255

September 18, 1991

The Honorable Ken Hechler

West Virginia Secretary of State
Building 1, Suite 157-K

State Capitol :
Charleston, West Virginia 25305

Dear Mr. Hechler:
I, John M. Ranscn, as Cabinet Secretary of Commerce,

Labor and Environmental Resources, approve the filing of the
attached proposed legislative rule for the West Virginia

Capital Company 2Act.
Sincerelyv, :
(:22? 7(225;331

John M. Ranson

Cabinet Secretary

Department of Commerce, Labor
and Environmental Resources

JMR/djo

Attachment-




