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NOTICE OF AN EMERGENCY AMENDMENT TO AN EMERGENCY RULE

-

AGENCY: West Virginias Fcopomic Development Autherity TITLE NUMBER: 117

DATE EMERGENCY RULE WAS ORIGINALLY FILED: June 28, 1991

IS THIS THE FIRST EMERGENCY AMENDMENT TO THE ORIGINALLY FILED EMERGENCY RULE:
ves =

1S THIS THE SECOND EMERGENCY AMENDMENT TO THE ORIGINALLY FILED EMERGENCY RULE:

DATE OF FIRST EMERGENCY AMENDMENT:

SERIES NUMBER OF RULE: - TITLE OF RULE: General Administration of

the West Virginia Capital Company Act: Establishment of the Application Procedures
to_Implement the Act. :
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THE ATTACHED IS AN EMERGENCY AMENDMENT TO AN EXISTING EMERGENCY RULE, THIS
EMERGENCY AMENDMENT BECOMES EFFECTIVE AFTER APPROVAL BY SECRETARY OF
STATE OR 35TH DAY AFTER FILING, WHICHEVER OCCURS FIRST.

THE FACTS AND CTREWSTANCES CONSTITUTING THE EMERGENCY AMENDMENT ARE AS
FOLLOWS:

During the Regular 1952 Legislative Session, the Legislature substantially and
materially amended W.Va., Code, §5E-1-8. Such zmendment decreases from ten million
dollars to eight million dollars the total tax credits WVEDA may allocate to capital
companies for the fiscal years beginning July 1, 1992, July 1, 1993 and July 1, 1994.
The Emergency Rule currently in effect does not reflect but contradicts this amendment
to the Capital Company Act. This Emergency Amendment, by amending section 4.4 of the
Emergency Rule, cUres such Inconsistency and contradiction.

Given that the amendments to W.Va. Code, §53E-1-8 affect the allocation of tax
credits by WVEDA as of July 1, 1992, this Emergency Amendment is necessary to comply
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with a statutory time limitation. Therefore, an emergency exists as defined by W.Va.
Code, §29A-3-15(g). '




STATEMENT OF CIRCUMSTANCES CONSTITUTING EMERGENCY
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY

EMERGENCY AMENDMENT, TITLE 117, SERIES 1

During the Regular 1992 Legislative Session, the
Legislature substantially and materially amended W.Va. code, §5E-1-
8. Such amendment decreases from ten million dollars to eight
million dollars the total tax credits WVEDA may allccate to capital
companies for the fiscal years beginning July 1, 1992, July 1, 1993
and July 1, 1994. The Emergency Rule currently in effect does not
reflect but contradicts this amendment to the Capital Company Act.
This Emergency Amendment, by amending section 4.4 of the Emergency
Rule, cures such inconsistency and contradiction.

Given that the amendments to W.Va. Code, §5E-1-8 affect

the allocation of tax credits by WVEDA as of July 1, 19%2, this
Emergency Amendment 1is necessary to comply with a statutory time
limitation. Therefore, an emergency exists as defined by W.Va.

Code, §29A-3-15(g).




_ . . APPENDIX B

FISCAL NOTE FOR PROPCSEZD RULES

General Administration of the West Virginia Capital Company Act:
mula Tis=la. Establishment of the Application Procedures to Implement the Act.

™vre ¢f Rile: ! Lesislative Intercretive Procadural

-

West Virginiza Economic N .
rcency Development Authority 2rdress Capitol Complex

-2

Building 6, Réom 525, Charleston, WV 25305

ROTRL TISCAL YZRE
1. EfIect Of FIcicsec Ruils Ingreasa Degrsase Curr=snt Next Toersaftsr

Istimated Torzl Cost s s s i( s [S
Perscral S&Tsicss ) -0 -0 -0- —0- —0=
LTTentT Idoenss -0- -0~ =0~ -0~ -0-
Tecelirs angc Altsraticns -0- -0- -0~ -0- -0~
Eouimment -0- =0- ~0- -0- -0-
Cear : -0- ~0- -0- -0~ 0=

2. Ewmlenzaticn of above estimates:

N/A

3. Cbhbjectives cf thess mules:

The objectives'of;jhese rules are: (1) to replace the Legiglative Rules currently in
effect as such Legislative Rules in many areas do mot reflect but contradict the West
Virginia Capital Company Act, as amended, such amendments having become effective

June 9, 1991 and June 7, 1992 {(the "Act"); (2) to provide necessary clarification of

the provisions of the Act; and (3} to efficiently provide .for the general administration
of the Act.
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DATE:

TO:

FROM:

July 10, 1992
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

West Virginia Economic Development Authority

EMERGENCY RULE TITLE: General Administration of the West Virginia Capital

Company
Act.

Act: Establishment of the Application Procedures to Implement the

Date of filing: Emergency Amendment filed July 10, 1992

Statuteory authority for promulgating the emergency rule:

W.Va Code, § 3E-1-5

Date of filing of proposed legislative rule: September 20, 1991

Does the emergency rule adopt new language or does it
amend or repeal a current legislative rule?

The amended emergency rule amends a current legislative rule, some

of which amendments adopt new language not appearing in the current

legislative rule.

Has the same or similar emergency rule previously been
filed and expired?

NO

State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare

N/A




If the emergency rule was promulgated in order to comply
with a time limit estgablished by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

See attached response.

Staté; with particularity, those facts and circumstances
which make the emergency rule necessary to prevent sub-
stantial harm to the public interest.

N/A
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CHAPTER 5E-1 C oo
SERIES 1 ot T

Title: General Administration of the West Virginia Capital
Company Act: Establishment of the Application Procedures
to Implement the Act.

Section 1: General

1.1 Type of Regulations

Thesé are emexrgeney legislative rules as defined in West

Virginia Code &§ 29A-1-2(d).

1.2 . Scope

These emergeney legislative rules are promulgated to
provide for the general administration of the West Virginia Capital
company Act. The West Virginia Capital Company Act was created to
encourage the immediate investment in West Virginia businesses by
making tax credits available to the investors in Qualified West

Virginia Companies. The Act gilves the Beaxd—ef—the West

Virginia Economic Development Authority the authority to designate
eligible Capital Companies as qualified for such tax credits and
sets forth the manner by which such companies must invest their
capital base in West Virginia businesses. These rules establish

the application procedure for such designation by the Beard




the general reguirements for Qualified Companies, and

the process for the authorization and use of the tax credits.

1.3 _Authorit

These emergeney legislative rules are issused under the

authority of West Virginia Code §§ 29A-1-2(d), and SE-1-~5.

1.4 Filing Date

These emergeney legislative rules were promulgated and

filed in the Office of the Secretary of State

1.5 -Effective Date

These emergeney legislative rules became effective

1.6 <Citation

These emergeney Elegislative Riules may be cited as W.

Va. Legilis. Rules 5E-1, Ser. 1, § , page

1.7 Definitions

1.7.1 As used in these Rules:




1.7.1.1 Act shall mean the West Virginia Capital Company

Act, Article 1, Chapter 5E of the Code.

1.7.1.2 Applicant shall mean (1) a profit or non-profit
entity, organized and existing under the laws of West Virginia,
which is c¢reated for the purpose of making wenture capital
avallable for gqualified investments or (2) a West Virginia business
development corporation created pursuant to Article 14, Chapter 31

of the Codes that seeks to be designated by the Beard as a

Qualified Company. For purposes of this definition, entity
includes, but is not limited *to, a corporation (including an S

Corporation), a partnership, and a trust.

1.7.1.3 Authorized Tax Credits shall mean the tax credits

provided for.in Code §S5E-1-8.

1.7.1.5 Capital Base shall mean the equity capital or net

worth upon which tax credits are authorized for a Qualified




and from which sourcer investments are to be made in

accordance with these Rules.

1.7.1.6 Cash-Eguivalenbt—shall—wmean an—interest—bearing
. E > ] . E 3 ! 3 £ g




¢ West Virginia Capital Compan

4 company shall mean (1) a West Virginia

business development corporation created pursuant to Article 14,
Chapter 31 of the Code; or (2) a profit or non-profit entity
organized and existing under the laws of the State of West

Virginia, created for the purpose of making wentureer-—risk capital
" qualified investments—and-guatified }

available €& !

1.7.1.8 Code shall mean the Code of West Virginia of

1931, as amernded.

1.7.1.9 Complete Application shall mean an application
that contains all of the information andewvidence required by these

Rules, as determined by the Director.

Decertification shall mean the action of the

of revoking the Qualified Status from a Capital

Company, in accordance with Section 6.9 of these Rules.




1.7.1.&Efﬁ Designate as a2 Qualified Company shall mean

O,

the action of the Beard in designating Certified

Companies as Qualified Companies.

1.7.1.%233 Designate as Qualified shall mean the action

to authorize a separate capital base for a

Qualified Company and to allocate tax credits for such separate

capital bases. _

1.7.1.23%4 Development COfporation shall mean a West

Virginia Business Development Corporation created pursuant to

Article 14, Chapter 31 of the Cecde.

- Director shall mean the Executive Director of
the West Virginia Economic Development Authority, or his designated

representative.

shall mean an







1.7.1.%6

Fiscal Year shall mean July 1 through June 390,

which 1s the fiscal year of the State.

Iinsurance Cecmpany shall mean any person

engaged in the business of making contracts of insurance.

Partnership shall include a syndicate, group,
pool, joint venture, or other unincorporated crganization, through
or by means of_which any business, financial operation, or venture
is carried on; and the term partner includes a member of such

syndicate, group, pool, joint venture or organization.




Company that has been designated by the Beard

Qualified Capital Company under the provisions of Code § 5E-1-6 and




which has raised a minimum capital base of One Million Deollars to
a maximum of Four Million Dellars per fiscal year, upeon which
capital base, tax credits are allocated.

1.7.1.2% Rules shall mean the Series One Legislative

Rules promulgated pursuant to the Act.

S Corporation or Subchapter & Corpcration

shall mean a small business corporation as defined in § 1361(b) of

the Internal Revenue Code of 19854, as anmended, for which an

election under § 1362(a) of said Code is in effect.

State shall mean the State of West Virginia.

1.7.1.25 West Virginia Business shall mean any business

which is located in or is principally based in West Virginia, with

more than fiffy percent (50%) of its assets+ d operations and

i0




Section 2. Procedure to Become a Qualified West Virginia Capital
Conmpany o

2.1 General Procedure, For purposes of implementing the
tax credit progran established by the Act and to facilitate the

process of gualification by the EPBeard

7 will combine the process of certifying and designating as

Qualified West Virginia Capital Companies under the Act into a one

step procedure.

2.2 Requirements for Qualified Company. The following

reguirements shall apply to all Qualified Companies and Applicants:

2.2.1 A Qualified Company shall either bs (A) a West
Virginia business development corporation or (B) a _profit or
nonprofit entity organized and existing under the laws of West
Virginia, created for the purpose of making ventureerrisk capital.

available for gualified investments.

2.2.2. A Qualified Company shall have a reascnably
accessible business office located within the State of West
Virginia, which office shall have a listed telephone number and

shall be open to the public during normal business hours.

ERER




2.2.3 A Qualified Company shall maintain all of its

capital base, as defined in these Rules, ¥

2.2.4 A Qualified Company shall have a capital base of at
least One Million Dollars but not greater than Four Million Dollars
during any fiscal year, which capital base must be raised after
July 1, 1986. If the amount of the investment in a Qualified
Company in any fiscal year eXceeds Four Million Dollars, such

amount in excess of Four Million Dollars+ shall not be eligible for

tax credits under the Act for that fiscal year.

12




2.2.6 A Qualified Company's stated purpose must be to

encourage and assist in the creation, development or expansion of

West Virginia businesses.

2.2.7 An Applicant shall establish an escrow account
located in West Virginia, in which account, funds invested in the
Applicant shall be deposited and held for the period of time
between their receipt by the Applicant and the designation c¢f the
Applicant as a Qualified Company. A Qualified Company, seeking to
establish a separate capital base or increase its capital base,
shall establish an escrow account located in West Virginia, into
which account funds invested in the Qualified Company shall be
deposited and held for the period of time between theilr receipt by

the Qualified Company and the designation as gualified of a

13




separate capital base or an increase to capital base. Such funds

shall not be invested by the Applicant or the Qualified Company

In the event the

until such designation by the Beaxd }

does not designate the Applicant a Qualified

Company, or designate as gualified, a separate capital base or an
increase to capital base, such funds shall be returned to the

investors, if requested by the investors.

2.2.8 An Applicant or Qualified Company, when soliciting
funds for its capital base, must disclose that no tax credit for
the investor's investment will be available until the Beard

either designates the Applicant a Qualified Company or

designates as qualified a separate capital base or an increase to
capital base, and issues to the Qualified Company notice of such

gqualification and a Certificate of tax credit.

2.3 Designation Requirements. An Applicant shall make
written application for designation as a Qualified West Virginia

on application forms

Capital Company to the ZBeaxd
provided by the Director. The application form shall be signed and

verified by the Applicant or by a duly authorized officer, partner

14




or trustee of the Applicant and contain the following information

and—evidence:

2.3.1 The full legal name of the Applicant;

2.3.2 The mailing and office addresses and telephcne
numbers of the Applicant's principal office in this State; and if
different, the mailing and office addresses and telephone numbers

of the Applicant's principal place of business;

2.3.3 Information and—ewidenee that the Applicant's

purpose is to encourage and assist in the creation, development and

expansion of West Virginia businesses and—te—provide —madiwmum

2.3.4 A certified «copy of the Certificate of
Incorporation, Articles of Incorporation, Corporate Charter, a
certified copy of the certificate of formation of limited or
general partnership; such documents that evidence the creation of
a trust; or such other evidence that the Applicant is organized and

existing under the laws of the State of West Virginia;

2.3.5 The titles, names, addresses and telephone numbers
of the Applicant and the Applicant's directors and officers; or

general, limited and managing partners; or trustees; which

15 .




addresses shall include street and number, city or town, state and

zip code;

2.3.6 The names, addresses and telephone numbers of all
of the Applicant's investors, including street and number, city or
town, state and zip code, and income tax return filing status of
each investor, including whether each investor is a fiscal or
calendar year taxpayer; and each investor's employer identification
or social security number; and for investors that are partnerships,
S Corporations, or individual <deint -investors, the foregoing

information for all partners, shareholders and individuals;

2.3.7 Information and—ewidence that the Applicant has
disclosed to all investors that a tax credit is not available for
such investor's investment in an Applicant until the BSBeard

; has designated the Applicant a Qualified West Virginia

Capital Company and the investor has received a certificate

authorizing the tax credit approved by the Beaxd 2 for each

fiscal year;

2.3.8 Information and—evidenee that the Applicant has
disclosed to all investors that the State of West Virginia is not
liable in any manner for any damages which may result from or arise

out of the provisions of the Act, these Rules, or the application

thereof;

16




2.3.9 A statement that the Applicant will use its capital
base, as defined in these Rules, to make qualified investments in
accordance with the schedule set forth in Code § B5E-1-12 and

Subsection 5.3 of these Rules;

2.3.10 A statement that the Applicant will comply with

all requirements of the Act and these Rules;

2.3.11 If the Applicant is a corporation, information on
the aggregate number of shares which it has authority to issue,
itemized by classes, par value of shares, shares without par value,

and series, if-any, within a class;

2.3.12 Information stating the total capital base of the
Applicant+ ‘how the value has been determined and—hew theequity

portion—has—beendetermined;

2.3.13 Information amnd—evidenee regarding whether the
Applicant has been decertified under Section 6 of these Rules and
whether any of the Applicant's officers, general partners, managing
partners, trustees or investors have ever served as officers,
general partners, managing partners or trustees of any decertified

Qualified Company;

2.3.14 Information and—evidenee that the Applicant has

established an equity escrow account in West Virginia into which

17




account funds invested by investors have been deposited and will be
held for the periocd of time between their investment and the

designation of “the Applicant by the Boaxad as a Qualified

Company, the location of such account, that the Applicant has
disclosed to the investors that no funds will be invested by the
Applicant until it has been designated as a Qualified Company and
that in the event the Applicant dcoes not so qualify, that the funds

shall be returned to the investors, if requested by the investors;

2.3.15 If any of the investors in the Applicant is a
partnership, an S Corporation, or an individual joint investor, the
apportionment plan, the employer identification or social security

apportioned, and

number of those to whom the tax credits 4s

statements signed by each partner, shareholder, or individual

to the apportionment plan; all of which

requirements are more fully set out in Subsection 4.7.6+2 of these

#Rules;

2.3.16 The information required in Subsection 4.1 of

these Rules;

18




2.3.%7%

Such additional information as may be requested

by the Beoard

2.4 Application Form. The form for applying to become a
Qualified West Virginia cCapital Company may be obtained from the

Director.

2.5 Filing. Each Applicant shall file three (3) complete

applications with the Director.

2.6 Procedure for Review by Director. The Director shall

record the time and date of filing of the application at the time
the application is received in the 0Office of the West Virginia
Economic Development Authority. The Director shall review all
applications in the order they are received. Upon receipt of an
application, the Director shall review the application to determine
if the application 1s complete. Such determination shall be made
within 45 days ©f the application's receipt. In the event that the
Director determines an application to be incomplete, the Director
shall notify the Applicant, in writing, of the reasons for such
determination and shall return the incomplete application to the
Applicant. The Applicant may resubmit the application at any time
after correcting the deficiencies stated in the Notice. If the
initial filing was substantially complete, the time of filing for
the resubmitted application, for purposes of review by the

Director, shall be the time of the initial filing. If the initial

129




filing was not substantially complete, the time of filing shall be
the date and time when the resubmitted application is received by

the Director.

2.7 False Information. The submittal of any false or
nisleading information by an Applicant will be grounds for
rejection of the application and denial of further consideration of

such Applicant for gualification.

2.8 Complete Application. Upon a determination by the
Director that an application is complete, the Director shall place
the complete application on the agenda o©f the next regularly

scheduled Beard meeting

The Beard

2.9 Action of Board ?

consider all applications in the order they are placed on the

agenda of any regularly scheduled meeting of the Beaxd

¥ shall designate as a Qualified Company those

Applicants which meet the requirements of the Act and these Rules.

2.10_Allocation of Tax Credits. Upon designating a

' shall

Qualified West Virginia Capital Company, the Beard A
allocate, in the order in which companies are gqualified by the

available tax credits for the investors in the

Qualified Company.

20




2.11 Notification of Oualification. The Director shall

action

notify the Applicant in writing of the Beard's .
designating the Applicant a Qualified West Virginia Capital Company
and shall issue to the Qualified Company the Certificate of tax
credit provided in Subsection 4.5 of these Rules. Such notice
shall set forth the level of equity capitalization that qualifies

for tax credits under Code § 5E-1-8.

2.12- Suspension of Qualification Process. The Beoard

shall suspend the gualification process during any fiscal

year in which all available tax credits for such fiscal year have

been allocated.

2.13 Additional Applications. A Qualified Company which
doesg not seek additional tax credits under Section 3 of these Rules
is not regquired to file any additional application with the Beard

to retain its status as a Qualified Company, provided

that <the Qualified Company remains in compliance with the

requirements of the Act and these Rules.

2.14 Amendments. 2 Qualified Company must notify the

Director of any changes in any of the information filed with the

as part of its application filed under Secticns 2

and 3 of these Rules or any other information submitted to the

F pursuant to these Rules. Such notification must be

in writing and filed by the Qualified Company with the Company's

21




next semi-annual report which it is required to file pursuant to

Subsection 4.1 of these Rules.

Section 3. Additional Tax Credits.

3.1. Separate Capital Base. Swring ecaeh fiscal-—year,—a

‘Beach fiscal year, a

Qualified Company may apply to the Beaxd | . for designation
as qualified &f a separate capital base. Such application for
separate capital base must be in the amount of at least One Million
Dollars but may not exceed Four Million Dollars. The Qualified
Company shall file an application on the form provided in Section
2 of these Rules and shall provide the information required for
applicants in Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,
2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 of these Rules, as they
apply to the Qualified Company's separate capital base and shall
also amend its original application to reflect any changes in the

information that it initially filed with the Beaxd } The

procedures set feorth in Section 2 of these Rules shall apply to the

review of the application by the Director and the Beard &

----- R SuBEeE
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Increases to Capital Base. During any fiscal

vear in which it has not received approval for the maximum tax
credit of Two Million Dollars for that year, a Qualified Company
may apply for_an increase in its capital base and additional
credits 1in accordance with Subsection 4.3 of these Rules. The
Qualified Company shall file an application on the form provided in
Section 2 of these Rules and shall preovide the information required
for applicants in Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,
2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 of these Rules, as they
apply to the increase of the Qualified Company's capital base, and
shall amend its original appiication to reflect any changes in the

information that it initially filed with the Beaxd The

procedures set-forth in Section 2 of these Rules shall apply tc the

23




review of the application by the Director and the Beard .

24







Section 4. Tax Credits.

4.1 Semi-Annual Reports. Each Qualified Company shall

report to the Tax Commissioner and the Beaxd A

; on a semi-
annual basis, and shall file separate reports for each separate
capital base that is designated as gqualified by the Beoard

. Such reports shall be made at the end of the second and

fourth guarters of the Qualified Company's fiscal year, covering
the preceding two gquarters provided that the first report reguired

under this Subsection shall be made no earlier than six months

26




after the Company's designation as a Qualified Company, or the

designation as gualified of a separate capital base, and shall

submitted to the Beoard } / no later than thirty days from the
end of the second and fourth gquarters of the Qualified Company's
fiscal year. -~The initial report shall contain the following

information:

4.1.1 The name cf each investor in the Qualified Company

who has appticd—Ffer

a tax credit;

4.1.2 The amount of each investor's investment

4.1.3 The amount of tax credit allowed to the investor

1 the dat & which the i I ; 3o ;

4.1.4 All Qualified Investments the Company has made;

4.1.5 Such additional information as may be requested by

and

4.1.6 Each subseguent report shall contain only changes

or additions in informaticon from the initial report.

27




4.2 Ruthorized Credits. The total amount of tax credits
authorized for a single Qualified Company may not exceed Two

Million Dollars during any single State fiscal year.

4.3 Additional Tax Credits. & Qualified Company

whieh has not received approval for the maximum tax credit of Two

Million Dollars within

4.4 Total Credits; Allocation. The total credits

authorized by the Beard } for all Qualified Companies may

not exceed a total of Ten Million Dollars each fiscal year+}

shall allocate these credits to

Qualified Companies in the order that companies are designated as

Qualified West Virginia Capital Companies.

28




4.5 Certificate of Tax Credit. The Beard |
issue to the Qualified Company a Certificate approving the amount
of tax credits allocated to the Qualified Ceompany in the order in
which the companies were designated gqualified by the Beaxd

or in which separate capital bases or increases in

which

capital were designated as qualified by the Bearé
certificate shall list the investors entitled to a tax credit and
the amount of credit allotted to each such investor. The Qualified
Company shall issue to each investor entitled to a tax credit, a

signed and

Certificate on a form prepared by the Beard !
verifijed by the Qualified Company or by a duly authorized officer,
partner or trustee of the Qualified Company, which Certificate
sghall set forth the amount of the investor's credit. The investor
shall submit a true copy of the Certificate with the investor's tax
return requesting a tax credit. If the investor entitled to a tax
credit- is a partnership, an S corporation or an individual joint
investor, the tax credit shall be apportioned among the partners,
the shareholders c¢f the corporation, or the individual investors

pursuant to the provisions of Subsection 4.7.6 of these Rules.

4.6 Investors FEntitled to Tax Credit. Any investor,
including an individual, partnership or corporation, who makes a

investment in a Certified Company that becomes a

Qualified Company pursuant to these Rules, is entitled to tax
credit as allocated under Subsection 2.10 of these Rules. The

partners of a partnership, the shareholders of an § corporation,

29




and individual joint investors shall be entitled to the credits

allocated and authorized by the Beard for investments by

the partnership, the S corporation or the 3joint investors in
accordance with the apportionment plan provided for in Subsection

4.7.6 of these Rules.

4.7 Application of Tax Credits

4,7.1 General rule. The amount of tax credit allowed for

the taxable vear is the portion of the tax credit authorized under
Code § 5E-1-8(¢c) and Subsection 4.6 of these Rules that does not

exceed the tax liability limitation as hereinafter provided.

4.7.2 Tax credit available. The credit available for the

taxable year 1s the sum of:

4.7.2.1 Unused tax credit ¢arried forward from prior

taxable years (carryforwards);

4.7.2.2 Amount of tax credit determined under Code § 5E-
1-8(¢) for the taxable year and described in Subsection 4.6 of

these Rules herein (tax credit earned)f—aﬁég

4723 —Unused—tax—ereditearried back frem—succceding
£opable—veors{earryhacks)—
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4.7.3 Tax liability limitation ) B

' Tax credit available for a taxable year

beginning after June 30, 1986, must be applied against the sane
taxes and in the same order as set forth in subsections (c) through

(i), section five, article thirteen-c, chapter eleven of this<cede

4.7.4 Excess tax credit. The excess of the tax credit

available over the applicable tax liability limitation for the year
ig an unused credit which may be earried baeck or carried forward as

hereinafter provided under Subsection 4.8 of these Rules.

4.7.5 order of application. If the tax credit available

for a taxable year is not allowed in full because of the tax
liability limitation, carryforwards are applied against the tax

liability limitation first. To the extent the tax liability
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limitation exceeds carryforwards, tax credit earned for the taxable

vear and—ecarrFhacks—from—subsequent—taxable—years—are

then

applied.
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4.7.6 Apportionment

4.7.6.1 The tax credits authorized by the Beard

for investments by a partnership, an S corporation, or individual
joint investors shall be divided pursuant to election of partners,

shareholders, or individuals as hereinafter provided.

4.7.6.2 The tax credit earned shall be apportioned among
partners, S corporation shareholders, or individual joint investors
in any manner they may select, provided that each such partner,
shareholder or-individual consents to an apportionment plan. The
consent of a partner, shareholder or individual to an apportionment
plan with respect to tax credits earned shall be made by means of
a written statement signed by the partner, shareholder, or
individual, orTa person duly authorized to act on behalf of the
consenting partner, shareholder, or individual, stating that such
partner, shareholder, or individual consents to the apportionment
plan. The statement shall set forth the name, address, employer
identification number or social security number and taxable year
for which the credit will be claimed for each partner, shareholder
or individual and the amount apportioned to each partner,
shareholder or_ individual under the plan. The consent of more than
one partner, shareholder or individual may be incorporated in a
single statement. The statement shall be filed with the
application required pursuant to Subsection 2.3 of these Rules and

shall be irrevocable and not subject to change after such filing
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unless the tax credit authorized by the Beard is less

than the tax credit applied for, in which case the Beoard

may request the apportionment plan to be amended. Each partner,
shareholder and individual consenting to an apportionment plan
shall keep as part of his records a copy of the statement

containing all of the reguired consents.

4.7.6.3 An apportionment plan adopted and consented to by
all partners, S corporation shareholders or Jjeint individual

investors shall be valid only for the tax credits authorized by the

Sicapil

pursuant to the application with respect to which

the plan is filed. A separate consent to an apporticnment plan
must be filed with respect to each application filed pursuant to

Subsection 2.3 of these Rules.

& : of Unused

Tax Credit -

4.8.1 In general. Unused tax credit may be earried-back

and carried .foérward zabie ;
.:;earrybaeks—aﬁé—ggarryforwards of unused tax credit

are taken into account in determining the amount of tax credit
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available and the tax credit allowed for the taxable years to which

they may be carried.

4.8,2 Unused credit. If carryforwards and tax credit
earned exceed the applieakile tax liability limitation, the excess
attributable to tax credit earned is an unused tax credit. The

taxable yvear in which an unused tax credit arises is referred to as

the "unused credit year".




4.8.6% Limitations on Carrvforwards. Tax credit

carryforwards to a taxable year may not exceed the applicable tax
liability limitation for that year. Tax credit carryforwards from
an unused tax credit vyear are applied before tax credit

carryforwards from a later unused tax credit year.

4.8.4%3Joint Return by Husband and Wife. This Subsection
prescribes additional rules for computing the tax credit earrybacks
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and carryforwards of a husband and wife making a Jjeint return for
one or more of the taxable years involved in the computation cof the

tax credit earned.

4.8.%¢.1 From Separate to Joint Return. If a husband and
wife, making a -joint return for any taxable year, did not make a
joint return for any of the taxable years involved in the
computation of the tax credit earned, the separate tax credits
apportioned in accordance with Subsection 4.7.6 of .these Rules

shall together be deemed a joint tax credit carryforward exr—jeint

fax-credit—earrybaek to such taxable year.

4.8.%%.2 Continuous Use of Joint Return. If a husband

and wife making a joint return for a taxable year made a Jjoint
return for each of the taxable years involved in the computation of

the tax credit earned or the tax credit carryforward exr—tae—eredit

carrybaek to such taxable years, the joint tax credits

credit carryvforward er—tax-ereditearryback to such taxable year is
computed in the same manner as the tax credit carryforward er—&ax
eredit—earrybaek of an individual as provided in Subsections 4.8.1

through 4.8.63 of these Rules.

4.8.74.3 From Joint to Separate Return. If a husband
and wife making separate returns for a tarable year made a joint
return for any, or all, of the taxable years involved in the

computation of the tax credit earned+ tax credit carryforward er
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tax—eredit eareyback to such taxable year, the separate tax credit
carryforward o separate-tax—esredit—ecarrybaeck of each spouse to the

taxable year is computed in accordance with Subsections 4.8.1
through 4.8.&% of these Rules but with the following modification:
The tax credit of each spouse for a taxable year for which a joint
return was made shall be deemed to be that portion of the joint tax
credit apportioned to the spouse in accordance with Subsection

4.7.6 of these Rules.

4.8.4%,4 Recurrent Use of Joint Return. If a husband and
wife making a jeoint return for any taxable year made a joint return

for one or more, but not all, of the taxable years involved in the

computation of a tax credit carryforward er—tax—eredit-earrybaek to
such taxable years, such tax credit carryforward er—tax—eredit

earrypbaek to the taxable year is computed in the manner set forth
in Subsection 4.8.74.3 of these Rules. Such tax credit
carryforward e —tex—eredit—earryback is considered a joint tax
credit carryforward er—Seint—tas—eredit—earryback to such taxable

vear.

4.8.74.5 Joint Tax Credit Carryforwards—and—Cerrybacks.
The joint tax credit carryforwards and—Seint—tax-ecredit—earrybacks

to any taxable year for which a joint return is made are all the

tax credit carryforwards and—taxeredit earrvybaecks of both spouses

to such taxable year.
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4.8.4.78 Divorce and Remarriage. It is the intent of
this rule to allow the carryforward and—earryback of Jjoint tax
credits to Jjoint returns and of separate tax credits to Jjoint
returns so long as the two individuals remain married in both the
taxable year in which the tax credit is earned and the taxable year
to which the tax credit is to be carried. Divorce and remarriage
in joint return cases present special problems. A joint tax credit

of one couple cannot be carried to another taxable year and applied

to the tax liability of a different couple. ZA—feormer speuse-shait

year—in—which—a—teint—return—was—£iteds In applying the rules for

joint returns of husband and wife and separate returns of husband

and wife and in cases involving divorce and remarriage, the
principles established under the Internal Revenue Code and Treasury
Regulations, afid interpretations thereof, for net operating loss

earrybacks—and carryovers and investment tax credit earxybacks—and

carryforwards fay be used as a guide. . _

4.8.85 Tax credits not agsignable. No portion of the tax
credit earned by any investor shall be subject in any manner to
alienation, sale, transfer or assignment, except that tax credits

authorized by the Beaxd i - for investments by a partnership,

an S corporation or individual joint investors may be apportioned

pursuant to Subsection 4.7.6 of these Rules.
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4.9 Investment to Date. The tax credit provided for in
Code § 5E-1-8 is available only to those investors whose ilnvestment
in a Qualified West Virginia Capital Company occurs on or after the

first day of July 1986.

4.10._Recapture. If the amount invested by the investor
is not used by the Qualified Company for gualified investments as
required by the Act and Section 4 of these Rules, the investor
shall not be .subject to a recapture provision for any credit
claimed by him to date. However, the Qualified Company shall be
subject to the penalty imposed under Code §5E-1-12 and Subsection

6.6 of these Rules.

Section 5. Investment Reporting, Record Keeping, Restrictions and

Sale _or Liguidation.

5.1 Investments. A Qualified Company shall invest =%

least—siwty —perecent —(66%—eo£ each separate capital base in

Qualified InveStments in accordance with the schedule set forth in

Subsection 5.3 of these Rules. A gualtified cempany-may invest—the
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After an investment is made, the Qualified Company must

obtain and submit to the Beaxd with the next semi-annual

report of said Company, required to be filed pursuant to Subsection
4.1 of these Rules, affidavits prepared by any officer or partner
of the business invested in, which affidavits set forth the

following:

5.1.1 That it is a business located in or principally

based in West Virginiaj;

5.1.2 That more than fifty percent (50%) of its assets+

operation

and—emplovyees are located in West Virginia;
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5.1.24 A brief description of the activities the business

is engaged in.

5.2 _Affidavit from Qualified Company. The Qualified
Company shall submit to the Beard Z, contemporaneous with

the filings reguired under Subsection 5.1 of these Rules herein,
affidavits prepared by an officer, partner or trustee of the

Qualified Company which demonstrate:

5.2.1 That the business invested in is not a business

engaged in an activity prohibited by Subsection 5.5 of these Rules;

5.2.2 That the bkusiness invested in is a West Virginia

Business

5.2.3 If a Qualified Investment, that the West Virginia
Business invested 1in is engaged in activities that meet the

requirements of a Qualified Investmen

5.3 Schedule of Qualified Investments. A Qualified West

Virginia Capital Company must invest each separate capital base in

Qualified Investments according to the following schedule:
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5.3.1 At least twenty

capital base within one year of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company

by the Beard | or on which each separate capital base was

designated as gualified by the Beoaxd 2

percent (46!

5.3.2 At least £ferty

capital base within two years of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company

¥ or on which each separate capital base was

designated as qualified by the Beard

5.3.3 At least sixey

capital base within three years of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company

by the Beard r or on which each separate capital base was

designated as gualified by the Beard

5.4 Limitation of Qualified Investment. Ne more than

thirty percent (30%) of the total eguity raised by a Qualified
Company may be invested in any one West Virginia b%usiness. For

purposes of this Subsection, eguity shall mean the total of all the

capital bases designated as qualified by the Beoa=d
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5.5 Investment Restrictions.

A Qualified Company shall not invest any of its

capital base in any of the following businesses:

Other Capital Companies;

Charitable and religious institutions;

Conventional oil and gas exploration;

i Insurance Companies;
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| Residential Housing or Development; and

Any other business which the Beard

determines to be against the public interest, the

purposes of the Act or in vielation of any law.
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ffLSale or Ligquidation of Qualified Tnvestments

.1 IfaQualified-Company—sells—or tiguidates any







56




57







59




_Equitv Capitalization Over Four Million Pollars.

If a Qualified Company raises capital in excess of Four Million
Dollars in a fiscal vear, the capital in excess of Four Million
Dollars does not constitute a part of the capital base of said
company and is not subject to the restrictions and requirements of

Section 5 of these Rules.
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Section 6. audits, Reports, &

Fajlure to Comply, Penalties, Decertification

6.1 Annual Audit and Report. An audit shall be conducted
annually for “each Qualified Company by a certified publie
accountant, beginning at the end of the fiscal year of the Company,
and continuing fer—a—periedeof five years from the date—eof the
Companyles—designatienas—a-Qualified—Company '

In additicon, an audit

shall be conducted for each capital base of the Qualified Company

designated as gualified. Such audits shall be—ecendueted—feoxr—Ffive

and may be

consolidated and submitted with all other audits required under
this Subsection, so long as the requirements under the Act and
these Rules with respect to each capital base are separate and

distinct.

6.2 General Reguirements for Audits: The following
requirements shall apply to Audits of the Qualified Company:

6.2.1 The certified public accountant must be independent

of the Qualified Company being examined to ensure that the audit

report will be impartial, in fact and in appearance.
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€.2.2 In performing the audit, the accountant must

prepare working papers in accordance with the generally accepted
accounting standards of field work. Working papers for an audit
must be retained by the accountant for a minimum of three (3) years
from the date of the audit report, or longer if so notified in

writing by the_ﬁeaféi before the end of the three (3) year

period. The working papers shall be made available upon written

request of the Beard ] or the Director. The audit shall be

conducted in accordance with generally accepted auditing and
accounting principles and such other guidelines as the Bearxd

may prescribe.

6.2.3 The audit report mnust address the methods of
operation and conduct of the business of the Qualified Company and
report on the Qualified Company's compliance with the requirements
of the Act and these Rules and in particular whether the company
has made proper and timely investments. Any instances of
noncompliance must be specifically cited, and if -the accountant -
finds that the Company has been in compliance, the accountant must

make a positive statement to that effect.

6.2.4 Three certified copies of the audit report shall be

subnitted to the Beard

/ no later than ninety days from the
end of each fiscal year, together with three copies of a

descriptive narrative of the Qualified Company's activities, its
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financial statement, its methods of operation and the general

conduct of the Company.

6.2.5 Each copy o¢f the audit report and narrative
statement must be bound in a durable cover. The name of the
Qualified Company and the time pericd covered by the report nust be

visibly printed on the front cover of the report.

6.2.6 Such other requirements as the Beard i may

require.

6.3 Confidentiality. A —records,—documents—and—att
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6.4 Annual Beard . Fity Review. The Beard

shall cdonduct an annual review of the Accountant's Report and Audit
and any other information £iled by a Qualified Company to determine
if the company is -abiding by the reguirements of the Act and these
Rules, to advise the company as to the gualification status of the
investments, and to ensure that no investment has been made in
viclation of West Virginia Code §5E-1-12. The results of said
annual review shall be used to notify the Tax Commissioner of any

Qualified Conpanies that -are not in compliance with the Act or

these Rules.

6.5 Investigation by Eeard The Board

' may examine, under oath, any of the officers, directors,

partners, trustees, agents, employees or investors of a Qualified
Company regarding the methods of operation and business of the

company, and any other matters which the Beard | 7 may deem

necessary to ensure compliance with the Act and these Rules.
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6.6 Non-Compliance Penaltyv. Any Qualified Company that -

fails to make qualified investments pursuant to these Rules and the
Act shall pay t© the Tax Commissioner a penalty egual to all of the
tax credits authorized on the capital base which the Qualified
Company failed to preoperly invest with interest at the rate of 1-
1/2% per meonth, compounded monthly, from the date the said tax
credits were certified as allocated to the Qualified West Virginia
Qualified Company. The Tax Commissioner shall give notice to the
Qualified Company of any penalties assessed hereunder. The Tax
Commissioner may abate the penalties upon written request if the
Qualified Company establishes reasonable cause for the failure to
make qualified investments. The Tax Commissioner shall deposit any
amounts received as penalties hereunder to the State general fund.
To carry out the provisions of this Subsection, the Tax
Commissioner shall have all powers and authority granted tec him
under the West Virginia Tax Procedures and Administration Act and
the regulations promulgated thereunder and the penalty may be
assessed and collected in the same manner as other penalties are

assessed and collected under that Act.

6.7 Decertification. Failure of a Qualified Company to

comply with the provisions of the Act or these Rules shall be

grounds for decertification of the Company by the Beard ]

pursuant to the Act.
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6.8 Notice. If at any time the Beard

determines that a Qualified Company is not in compliance with the

reguirements of the Act or these Rules, the Boaxrd } y shall
give such Qualified Company written notice of such noncompliance
and that the Qualified Company shall be decertified in ninety (90)
days from the date of mailing of such notice unless the company
satisfactorily corrects such actions of noncompliance or files a

petition with the Beard ; for reconsideration and demands

an administrative hearing. Such hearing shall be conducted as

provided in Article 5, Chapter 29a of the Code.

6.9 Notice of Decertification. If a Qualified Company is
not in compliance with the Act or these Rules following said ninety
(90) day period provided by Section 6.8 of these Rules, the Beoard

‘shall send a notice of decertification to said Company

and to the State Tax Commissioner. Decertification to a Qualified
Company may cause the forfeiture of any right or interest to
further tax credits under the Act or these Rules for the
decertified company or for any Applicant, or for any Qualified
Company seeking an increase in its capital base, in which any
officer, general partner, managing partner, trustee, or investor
served as an officer, general partner, managing partner, or trustee

of any decertified Qualified Company.
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RESPONSE TO ITEM 7?7
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
LEGISLATIVE RULE-MARING REVIEW COMMITTEE QUESTIONNAIRE

During the Regular 1992 Legislative Session, the
Legislature substantially and materially amended W.Va. Code, §5E-1-
8. Such amendment decreases from ten million dellars to eight
million dellars the total tax credits WVEDA may allocate to capital
companies for the fiscal years beginning July 1, 19%2, July 1, 1983
and July 1, 1994. The Emergency Rule currentiy in effect does not
reflect but contradicts this amendment to the Capital Company Act.
This Emergency Amendment, by amending section 4.4 of the Emergency
Rule, cures such inconsistency and contradiction.

Given that the amendments to W.Va. Code, §5E-1-8 affect

the allocation of tax credits by WVEDA as of July 1, 1992, this
Emergency amendment is necessary to comply with a statutory time
limitation. Therefore, an emergency exists as defined by W.Va.

Code, §29A-3-15(g).




DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESQURCES
OFFICE OF THE SECRETARY
State Capitol, Room R-151
Charleston, West Virginia 25305-G310
GASTON CAPERTON Telephone: {304) 558-3255 JOHN M. RANSON
Governor Fax No.: (304) 558-4983 Cabinet Secretary

July 8, 1992

Daivd Warner, “Executive Director

WV Economic Development Authority
Bldg. 6, Room™ 525

Charleston, West Virginia 25305

RE: 1592 BEmergency Rule Amendment to Title 117, Series 1 -
“General Administration of the West Virginia Capital Company
Act"

Dear David:

Pursuant to West Virginia Code §85F-2-2(a)(12), I hereby
consent to the proposal of the emergency amendment to the emergency
rule specified above. It is my understanding that although the
document submitted for my approval contains numerous strike-
throughs and underscores, most of those reflect the content of the
criginal emergency rule as filed in 1991, and that the only change
being made by the current emergency amendment is to re-write §4.4
of the rule. To make the record clear, I attach a copy of the new
amended §4.4 to this letter, marked "Exhikit A."

You may attach a copy of this letter to your filing with the
Secretary of State as evidence of my consent.

Simcerely yours,

/{ Jq.é;k7?z s

ohn M. Ranson
Cabinet Secretary

JMR/TJG:cib

B:RUL-EMER.EDA




ﬁﬁ;—_—

David Warner, Executive Director
July 8, 1992 . ’ |

EXHIBIT A

4.4 Total Credits: 2allocation. The total credits

authorized by the Beawxd X ¥ for all Qualified Companies may

not exceed a total of Ten Million Dollars each fiscal year+#

Qualified Companies in the order that companies are designated as

Qualified West Virginia Capital Companies.
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WILLIAM H, HARRINGTON
Chief of Saff

wIMN HICHLER
Secratary of State
MARY PORATLIFF JUDY COOPER
Decuty 3ecretar, of Siate Cirector, Admin-strative Lza
A REMEE COE - STATE OF WEST VIRGINIA DONALD R, W/ELKES
Deputy Secratary of Siate irapte r-\‘-“ S
e ) SECRETARY OF STATE prester Cororaners
E:éc\r:EEiSSEStFREROT"_ _ Building 1, Suite 157-K iPlus all the voluntzer
Executye Aseistant L= 1900 Kanawha Blvd., East neip we can gell
Telephore {304) 558.6000 -~ . _Chearleston, WV 253050770
Corpgrations: (304) 558-8000 — - : = g ’
S
o &
August 14, 1992 -;:;‘ — __‘l_';_
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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY C

AGENCY: West Virginia Economic Development Authority

RULE: Amendment,  Series 1, General Administraticn of the West
Virginia Capital Company Act: Establishment of the
Application Procedures to Implement the Act ‘

June 28, 1991
July 10, 1992

DATE FIRST FILED AS AN EMERGENCY RULE:
DATE FIRST AMENDMENT FILED AS EMERGENCY:

DECISION NO. 16-82

Following review under WV Code 28A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A
copy of the complete decision with regquired findings is avallakle

from this office.
.._,,-/

/f-@f-p / w::// Z
KEN HECHLER //?Z

Secretary of State




. - . : &
KEM HECHLER - ER s ARy 5 VHLLIANM H. BARRINGTON
Sezretary of State - J e i Crie’ of Stas

MARY P RATLIFF — LR JUDY COOPER
Deaoty Sezretary of State ) i - C.rector, Administrative Law
A REMEE COE - — STATE OF WEST VIRGINIA DONALD R, WILKES
Jeputy Secretary of Siate recter. Corcaralion

e SECRETARY OF STATE et Cerearstans
ECAT)—}IT:R[:‘FZRERO:TE AU Buildjng 1, Suite 157-K (Plus all tne voluntzer
#Ecutive Assstan 1900 Kanawha BlVd., East relp we can get)
Telephone: {30%4) 558-6000 _ Charlestan, WV 25305-0770

Corporations: (304) 388.80C0 -

DECISION "EMERGENCY RULE DECISION
(ERD 16-92)
AGENCY: West Virginia Economic Development Authority
RULE: iAmendment, Series 1, General Administration of the

West Virginia Capital Company Act: Establishment of
the Application Procedures to Implement the Act
FIRST FILED AS AN EMERGENCY RULE: June 28, 1992
FIRST EMERGENCY AMENDMENT FILED: July 10, 1692

par. 1 The West Virginia Economic Development Authority {WVEDA) has
filed the-above emergency amendment to an existing emergency
rule. . _

par. 2 West Virginia Code 29A-3-a requires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review reguires the Secretary of State to determine if the
agency f£iling such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(29A-3-a(a)].

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing,
any legislative rule by filing such rule, along
with a statement of the circumstances constituting
the emergency, with the Secretary of State and
forthwith with the Legislative Rule-Making Review
Committee (LRMRC).

par. 5 If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration cf the
thirty-five day review period, whichever is sooner, the
Secretary of State shall rule in favor of procedural
compliance.




par.

par.

par.

par.

par.

par.

par.

8

10

11

12

The WVEDA filed this emergenéy rule with supporting documents
with the Secretary of State July 10, 1892 and with the LRMRC
July 13, 1992,

It is the determination of the Secretary of State that the
WVEDA has complied with the procedural requirements of WV Code
§29A-3-15 _for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §3E-1-5 reads:

The authority shall promulgate rules in accordance with §29A-
3-1 of this code, to carry out the policy and purposes of this
article, to provide any necessary clarification of the
provisions of this article, and to efficiently provide for the
general administration of this article.

It is the determination of the Secretary of State that the
WVEDA has not exceeded its statutory authority in promulgating
this emergency rule.

(C) Emergency WV Code 29A-3-15(g) defines "emergency" as
follows:

{g) For ‘the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code.or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction cof the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the WVEDA are as
follows:

During the Regular 1992 Legislative Session, the Legislature
substantially and materially amended WV Code §5E-1-8. Such
amendment decreases from ten million dollars to eight million
dollars the total tax credits WVEDA may allocate to capital
companies for the fiscal years beginning July 1, 1992, July 1,
1993 and July 1, 1994. The Emergency Rule currently in effect
does not reflect but contradicts this amendment to the Capital
Company Act. This Emergency Amendment, by amending section
4.4 of the Emergency Rule, cures such inconsistency and
contradiction.




par.

par.

13

14

Given that the amendments to WV Code, $§5E-1-8 affect the
allocation of tax credits by WVEDA as of July 1

, 1992, this
Emergency Amendment is necessary to comply with a statutory
time limitation.

Therefore, an emergency exists as defined by
WV §29A-3-15(qg).

It is the determination of the Secretary of State that this
proposal gualifies under the definition of an emergency as
defined in §29A-3-15(g). . . "time limitation.™"

This decision shall be cited as Emergency Rule Decision 16-92
or ERD 16-92 and may be cited as precedent

. This decisiocn is
available from the Secretary of State and has been filed with
the West Virginia Economic Development Authority,,

General and the Legislative Rul aklni/geVLew Comitission.

¥EN HECHLER

Secretary of State /{<;%?<2

Entered
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