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SECRETARY OF STATE -
KEN HECHLER

ADMINISTATIVE LAW DIVISION Yt
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EZffactive Date

Tty 39144 %\,
West Virginia Economic

AGENCY:_Development Althority mmgg 117 }

NOTICE OF AN EMERGENCY RULE

CITE AUTHORITY: 5E-1-5 -

EMERGENCY AMENDMENT TO AN EXISTING RULE:; YES_X NG

IF YES, SERIES NUMBER QF RULE BEING AMENDED:_Series 1

TITLE OF RULE BEING AMENDED General Administration of the .
West Virginia Capital Company Act: Establishment of the

AppricatiorProcedures—te—TImplement—the—fesr—————
IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCTY:

TTILE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECIIVE AFTER
APPROVAL BY SECRETARY OF STATE OR 35TH DAY AFTER FILING., WHICHEVER OCCURS
FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The West Virginia Capital Company Act, W. V Code, §5E=-
1~1 et seg. (the "Act"), was substantially and materially amended
during the Regular 19%1 Legislative Session, such amendments having
become effective as of June 9, 1991. The Legislative Rules
currently in effect do not reflect and often contradict the
substantial and material amendments which the Legislature made
during the 1991 Regular Session.
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Facts and Circumstances (cont.)

This inconsistency and contradiction between the
provisions of the Act as amended and the present Legislative Rules
must be promptly cured by the effectuation of these Emergency
Rules, as the limited amount of tax credits granted under the Act
are allocated, ‘beginning with the July 1 start of the state fiscal
year, in the order that capital companles are gqualified or new
capital bases are formed. It is, therefore, imperative that the
Legislative Rules be replaced by these Emergency Rules by July 1,
1991 or as sSoon as possible thereafter.

Therefore, for the reasons stated above and because the
Act has substantial effect on the fiscal well-being of the State,
an emergency exists within the meaning of W. Va. Code, §29A-3-15(9g)
as prompt effectuation of these Emergency Rules shall preserve the
public welfare and prevent substantial harm to the public interest.
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The West Virginia Capital Company Act, W. Va. Code, §5E-

1-1 et seg. (the "Act"), was substantially and materially amended
during the Regular 1991 Legislative Session, such amendments having
become effective as of JSune 9, 1991. The lLegislative Rules
currently in &ffect do not reflect and often contradict the
substantial and material amendments which the Legislature mnade
during the 1991 Regular Session.

This inconsistency and contradiction between the
provisions of the Act as amended and the present Legislative Rules
nust be promptly cured by the effectuation of these Emergency
Rules, as the limited amount of tax credits granted under the Act
are allocated, beginning with the July 1 start of the state fiscal
vear, in the order that capital companies are gualified or new
capital bases are formed. It is, therefore, imperative that the
Legislative Rules be replaced by these Emergency Rules by July 1,
1991 or as soon as possible thereafter.

Therefore, for the reasons stated above and because the
Act has substantial effect on the fiscal well-being of the State,

an emergency exists within the meaning of W. Va. Code, §29A-3-15(g)

as prompt effectuation of these Emergency Rules shall preserve the

public welfare and prevent substantial harm to the public interest.
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APPENDIX B

H

FTISCAL NCTEZ FOR PROPOSED RULES

' General Administration of the West Virginia Capitail
wla Title: companv Act: Estahlishment of the Application Procedures
to Implement the Act.

Tvee of Rule: X razislasive Intarpretive Procedural
West Virginia Economic’
Y _Developmeft-AGthority

Sdress Capitol Complex

BuUilding 6, Room 525, Charleston, West Virginia 25305

o ENNTEL TIZAL YEAR

1. EZZ2ct of Propesed Ru;el Increass Ceczsase | Currant Nexcz Thereafisr
Estimatad Tota2l Cost $ $ $ $ $

. |
Perscral Sarvicss -0- -Q- -0- -0= -0-
Qvﬁ—:e_r-‘t Bc:e- nes _'O" -O_ _O- _0_ "'O—
Reraivrs and Alteraticns -0- -0~ -0- -0~ -0-
Equimment -0- -0- -0- -0- -0-
Cther
-0- -0~ -0- -0- -0~

2. Explanation of abcve estimates:
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3. Cbjectives ¢f these rules: T

The objectives of these rules are: (1) to replace the Legislative
Rules currently 'in effect as such Legislative Rules in many areas

do- not refledt but contradict the West Vlrg1nla Capital Company Act,
as amended, such amendments having become effective June 9, 1991

(the "Act") (2) to provide necessary clarification of the provisions

of the Act; and (3) to efficiently provide for the general administration
of the Act. _- - .
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STCRETARY L
DATE: Jurme 28, 1991 '
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: WesSt Virginia Economic Development Authority S

EMERGENCY RULE TITLE: General Administration of the West Virginia
Capital Company Act: Establishment of the Application _
Procedures to Implement the Act. -

1, Date of filing: June 28, 1991

2. Statutery authority for promulgating the emergency rule:
5E-1-5"

3. Date of filing of proposed legislative rule:

4. Does the emergency rule adeopt new language or deoes it

amend or repeal a current legislative rule?

The emergency rule amends a current legislative rule,

some of which amendments adopt new language not appearing

in the current legislative rules.

5, Has the same or similar emergency rule previously been
filed and expired?

N

6. Sstate, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare

See attached response,




If the emergency rule was promulgated in order to comply
with a time limit estgablished by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

See, generally, attached response to item 6. Although no

definite time limit appears in the Act, it is important

That the Rules promptly be amended to correspond to the
1991 amendments to the Act.

State, with particularity, those facts and circumstances

which make the emergency rule necessary to prevent sub-
stantial harm to the public interest.

See attached response to Item 6.
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WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY-riw: - 2757 Wil
CHAPTER SE-1 ’éﬁﬁﬁpng&qfq '
SERIES 1 Hetn iR en
Title: General Administration of the West Virginia capital

Company Act: Establishment of the Application Procedures
to Implement the aAct.

Secticon 1: Geheral

1.1 “Tvpe of Requlations

These are emergeney legislative rules as defined in West

Virginia Codé §§ 29A-1-2(d).

1.2 Scope . o ) _

These emergeney leglislative rules are promulgated to
provide for the general administration of the West Virginia Capital
Company Act. The West Virginia Capital Company Act was created to
encourage the immediate investment in West Virginia businesses by
making tax credits available to the investors in Qualified West

Virginia

. Companies. The Act gives the Beard—ef—the West
Virginia Eccnomic Development A2uthority the authority to designate
eligible Capital Companies as gualified for such tax credits and
sets forth the manner by which such companies must invest their
capital base in West Virginia businesses. These rules establish

the application procedure for such designation by the Beard




the- general requirements for Qualified Companies, and

the process for the autheorization and use of the tax credits.

1.3 Authority

These emergencey legislative rules are issued under the

authority of West Virginia Code §§ 29A-1-2(d), and 5E-1-5.

1.4 Filing Date

These emergeney legislative rules were promulgated and

filed in the Office ¢f the Secretary of State

1.5 Effective Date

These emergerey¥ legislative rules became effective

1.6 Citation

These emergeney Llegislative Rrules may be cited-as W.

Va. Legis. Rules 5E-1, Ser. 1, § , page (19851

1.7 _bPefinitions

1.7.1 As used in these Rules:




1.7.1.1 Act shall mean the West Virginia Capital Company

Act, Article 1, Chapter SE of the Code.

1.7.1.2 Applicant shall mean (1) a profit or non-profit
entity, organized and existing under the laws of West Virginia,
which is created for the purpose of making wxenmture capital
available for qualified investments or (2) a West Virginia business

development corporation created pursuant to Article 14, Chapter 31

of the Codet#; that seeks to be designated by the Board as a
Qualified Company. For purposes of this definition, entity
includes, but is not limited to, a corporation (including an S

Corporation), a partnership, and a trust.

1.7.1.3 Authorized Tax Credits shall mean the tax credits

provided for in Code §SE-1-8.

1.7.1.5 Capital Base shall mean the equity capital or net

worth upon which tax credits are authorized for a oQualified




Company’, and from which source+ investments are to be made in

accordance with these Rules.
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business development corporation created pursuant to Article 14,

Chapter 31 of the Code; or (2) a profit or non-profit entity
organized and_ existing under the laws of the State of West
Virginia, created for the purpose of making wventure er»isk capital
gqualified investrents—andgualified
by the Board ] v

available £o

1.7.1.8 Code shall mean the Code of West Virginia of

1931, as amended.

1.7.1.9 Complete Application shall mean an application

that contains all of the information and-evidenee required by these

Rules, as deteFmined by the Director.

L Decertification shall mean the action of the

of revoking the Qualified Status from a Capital

Company, in accordance with Section 6.9 of these Rules,




1.771.3% Designate as a Qualified Company shall mear

the acticon of the Beax=d

ty in designating Certified

Companies as Qualified Companies.

1.7.1.x2 Designate as Qualified shall mean the action

of the Beoard iﬁi to authorize a separate capital base for a

Qualified Company and to allocate tax credits for such separate

capital bases..

Development Corporation shall mean a West

1.7.1.%5

Virginia Business Develcpnment Corporation created pursuant to

Article 14, Chapter 31 of the Code.

1.7.1.%415 Director shall mean the Executive Director of
the West Virginia Economic Development Authority, or his designated

representative.







' Fiscal Year shall mean July 1 through June 30,

which 1s the fiscal year of the State.

Insurance Company shall mean any person

engaged in the business of making contracts of insurance.

Partnership shall include a éyndicate, group,
pool, joint venture, or other unincorporated organizati&h; through
or by means of Which any business, financial operation, or venture
is carried on; and the term partner includes a member of such

syndicate, group, pool, joint venture or organization.




1.7.1.352¢ Qualified Investment shall—mean a—debt—or

1.7.1.2—95 Qualified West Virginia Capital Companv or

Qualified Company shall mean a Certified West Virginia Capital

Company that has been dessignated by the BRearxrd as a

Qualified Capital Company under the provisions of Code § 5E-1-6 and




which has raised a minimum capital base of One Million Dollars to
a maximum of Four Million Dollars per fiscal year, upon which

capital base, tax credits are allocated.

1.7.1.23%2 Rules shall mean the Series One Legislative

Rules promulgated pursuant to the Act.

5 Corporation or Subchapter S Corporation

shall mean a small business corporation as defined in § 1361i(b) of
the Internal _Revenue Ccode of 1554, as amended, for which an

election under.§ 1362(a) of said Code is in effect.

1.7.1.2324 State shall mean the State of West Virginia.

1.7.1.25 West Virginia Business shall mean any business
which is located in or is principally based in West Virginia, with

more than fifty percent (50%) of its assets+ and operations and




Section 2. Procedure to Become a Qualified West Virginia capital

Company -

2.1 General Procedure. For purposes of implementing the

tax credit program established by the Act and to facilitate the

process of -qualification by the Beard

" will combine the process of certifying and designating as

Qualified West Virginia Capital Companies under the Act into a one

step procedure.

2.2 Requirements for OQualified Company. The folleowing

requirements shall apply £o all Qualified Companies and Applicants:

2.2.1 A Qualified Company shall either be (A) a West
Virginia business development corporation or (B) a profit or
nonprofit entity organized and existing under the laws of West
Virginia, created for the purpose of making wenture—er—risk ca?ital

available for qualified investments.

2.2.2 A Qualified Company shall have a reasonably
accessible business office located within the State of West:
Virginia, which office shall have a listed telephone number and

shall be open to the public during normal business hours.

11




2.2.3 A Qualified Company shall maintain all of its

obtained from and managed by a West Virginia corporation.

2.2.4 A Qualified Company shall have a capital base cof at

least One Million Deollars but not greater than Four Million Dollars
during any fiscal vear, which capital base must be raised after
July 1, 1986. If the amount of the investment in a Qualified
Company in any fiscal year exceeds Four Million Dollars, such
amount in excess of Four Million Dollars+ shall not be eligible for

tax credits under the Act for that fiscal year.

12
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2.2.6 A Qualified Company's stated purposé must be to
encourage and assist in the creation, development or expansion of

West Virginia businesses.

2.2.7 An Applicant shall establish an escrow account
located in West Virginia, in which account, funds invested in the
Applicant shall be deposited and held for the period of time
between their receipt by the Applicant and the designation of the
Applicant as a Qualified Company. A Qualified Company, seeking to
establish a separate capital base or increase its capital base,
shall establish an escrow account located in West Virginia, into
which account funds invested in the Qualified Company shall be
deposited and held for the period of time between their receipt by

the Qualified Company and the designation as gqualified of a

13




separate capital base or an increase to capital base. Such funds
shall not be invested by the Applicant or the Qualified Company

until such designation by the Beaxd Ayt In the event the

¥ does not designate the Applicant a Qualified

Company, or designate as gqualified, a separate capital base or an
increase to capital base, such funds shall be returned +o the

investors, if reguested by the investors,.

2.2.8 An Applicant or Qualified Company, when soliciting
funds for its tapital base, must disclose that no tax credit for
the investor's investment will be available until the Seaxd

either designates the Applicant a Qualified Company or

designates as gualified a separate capital base or an increase to
capital base, and issues to the Qualified Company notice of such

gqualification and a Certificate of tax credit.

1irements, . An Applicant shall make

written application for designation as a Qualified West Virginia

RG]

Capital Company to the Besxd i: on application forms
pro#idéd by the Director. The application form shall bé,éigned and

verified by the Applicant or by a duly authorized officer, partner

14




or trustee of_ the Applicant and contain the following information

3 - g . —

2.3.1 The full legal name ¢f the Applicant;

2.3.2 The mailing and office addresses and telephone
numbers of the Applicant's principal office in this State; and if
different, the mailing and office addresses and telephone numbers

of the Applicant's principal place of business;

2.3.3 Information ard—ewvidenee that the Applicant's

purpecse is to encourage and assist in the creation, development and

expansion of West Virginia businesses and—to—provide—modimun

2.3.4 A cgertified copy of the Certificate of
Incorporation,” Articles of Incorporation, Corporate Charter, a
certified copy of the certificate of formation of limited or
general partnership; such documents that evidence the creation of
a trust; or such other evidence that the aApplicant is organized and

existing under. the laws of the State of West Virginia;'

2.3.5 The titles, names, addresses and telephone numbers
of the Applicant and the Applicant's directors and officers; or

general, limited and managing partners; or trustees; which

15




addresses shall include street and number, city or town, state and

zip code;

2.3.6 The names, addresses and telephone numbers of all
of the applicant's investors, including street and number, city or
town, state and zip code, and income tax return filing status of
each investor, including whether each investor 1s a fiscal or
calendar year taxpayer; and each investor's employer identification
or social security number; and for investors that are partnerships,
S Corporations, or individual Jjoint investors, the foregoing

information fér all partners, shareholders and individuals;

2.3.7 Information =méd—evidence that the 2Applicant has
disclosed to &1l investcrs that a tax credit is not available for
such investor's investment 1n an Applicant until the ZBeard

v has1§esignatéd the Applicant a Qualified West Virginia

Capital Company and the investor has received a certificate

authorizing the tax credit approved by the Beaxd |

fiscal year;

2.3.8 Information and—ewvidencse that the Applicant has
disclosed to &ll inveétérs that the State of West Virginia is not
liable in any manner for any damages which may result from or arise
sout of the provisions of the Act, these Rules, or the application

thereof;

16




2.3.9 A statement that the Applicant will use its capital
base, as definad in thess Rules, to make gualified investments in
accordance with the schedule set forth in Code § 5E-1-12 and

Subsection 5.3 of these Rules;

2.3.10 A statement that the applicant will comply with

all requirements of the Act and these Rules;

2.3.11 If the Applicant is a corporation, information on
the aggregate number of shares which i1t has authority to issue,
itemized by classes, par value of shares, shares without par value,

and series, if.any, within a class;

2.3.12 Information stating the total capital base of the
Applicant+ ; how the value has been determined and-how—the—eguity

Con ! Jetermined;

2.3.13 Information ewd—evidenee regarding whether the
Applicant has been decertified under Section 6 of these Rules and
whether any of the Applicant's officers, general partners, managing
partners, trustees or investors have ever served. as officers,
general partners, managing partners or trustees of any decertified

Qualified Company;

2.3.14 Information and—ewvidenee that the Applicant has

established an equity escrow account in West Virginia into which

17




account funds invested by investors have been deposited and will be
held for the .period of time between their investment and the

designation of . the Applicant by the Bea%éj; "ﬁ as a Qualified

Company, the location of such account, that  the Applicant has
disclosed to the investors that no funds will be invested by the
Applicant until it has been designated as a Qualified Company and
that in the event the Applicant does not sc gualify, that the funds

shall be returned to the investors, if requested by the investors;

2.3.,15 If any of the investors in the Applicant is a
partnership, an S Corporation, or an individual joint investor, the
apportionment plan, the employer identification or social security

apportioned, and

number of those to whom the tax credits 4=
statements signed by each partner, shareholder, or individual

ﬁ to the appeortionment plan; all of which

requirements are more fully set out in Subsection 4.7.6+2 of these

¥Rules;

2.3.16 The information required in Subsection 4.1 c¢of

these Rules;

18




2.3.2%%8 such additional information as may be reguested

by the Beard

2.4 Avplication Form. The form for applying to become a
Qualified West Virginia Capital Company may be obtained from the

Director.

2.5 Filing. Each Applicant shall file three (3) complete

applications with the Director.

2.6 Procedure for Review by Director. The Directeor shall

record the time and date of filing of the application at the time
the application is received in the Office of the West Virginia
Economic Development Authority. The Director shall review all
applications in the order they are received. Upon recelpt of an
application, the Director shall review the application to determine
if the application is complete. Such determination shall be made

within 45 days of the application's receipt. In the event that the

Director determines an application to be incomplete, the Director

shall notify the Applicant, in writing, of the reasons for such
determination and shall return the incomplete application‘to the
Applicant. The Applicant may resubmit the application at any time
after correcting the deficiencies stated in the Notice. If the
initial filing was substantially complete, the time of filing for
the resubmitted application, for purposes of review by the

Director, shall be the time of the initial filing. If the initial

18




filing was not substantially complete, the time of filing shall be
the date and time when the resubmitted application is received by

the Director.

2.7 False Information. The submittal of any false or

misleading information by an Applicant will be grounds for
rejection of the application and denial of further consideration of

such Applicant for gualification.

2.8 Complete Application. Upon a determination by the
Director that an application is complete, the Director shall place

the complete application on the agenda of the next regularly

scheduled Bsard meeting

2.9 _Action of Beafé:% shall

consider all applications in the order they are placed on the

2.10 Allccaticn of Tax Credits. Upon designating a

¢ shall

Qualified West Virginia Capital Company, the Be&fé;
allocate, in the order in which companies are qualified by the

available tawx credits for the investors in the

Qualified Company.

20




2.11 Notification of Qualification. The Director shall

notify the Applicant in writing of the Beardls 4

‘8 acticn
designating the Applicant a Qualified West Virginia Capital Company
and shall issue to the Qualified Company the Certificate of tax
credit provided in Subsection 4.5 of these Rules. Such notice

shall set forth the level of eqguity capitalization that gqualifies

for tax credits under Code § SE-1-8.

2.12 Suspensicn of oualification Process. The Beard

:shall suspend the gualification process during any fiscal
vear in which all available tax credits for such fiscal year have

been allocated.

2.13 Additional Applications. A Qualified Company which
does not seek additional tax credits under Section 3 of these Rules
is not required to file any additional application with the Beard

to retain its status as a Qualified Company, provided

that the Qualified Company remains in compliance with the

requirements of the Act and these Rules.

2.14 Amendments. A Qualified Company must notify the ™ =

Director of any changes in ény of the information filed with the

ﬁ as part of its application filed under Sections 2

and 3 of these Rules or any other information submitted to the

¥ pursuant to these Rules. Such notification must be

in writing and filed by the Qualified Company with the Company's

21




next semi-annual report which it is reguired to file pursuant to

Subsection 4.1 of these Rules.

Section 3. Additional Tax Credits.

3.1. Separate Capital Base. Buring—ecach—Eiseal—yesr—o

Béach fiscal year, a

Qualified Company may apply to the Be&féff v for designation
as qualified of a separate capital base. such applicétion for
separate capital base must be in the amount of at least One Million
Dollars but may not exceed Four Million Dollars. The Qualified
Company shall file an application on the form provided in Section
2 of these Rules and shall provide the information required for
applicants in Subsecticns 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,
2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 of these Rules, as they
apply to the Qualified Company's separate capital base and shall
also amend its original application to reflect any changes in the

information that it initially filed with the Beard T The

procedures set forth in Section 2 of these Rules shall apply to the

review of the application by the Director and the Beoaxd &

22




Increases to Capital Base. During any fiscal
year in which it has not received approval for the maximunm tax
credit of Two Million Dollars for-that year, a Qualified Company
may apply for- an increase in its capital base and additional
credits in accordance with Subsection 4.3 of these Rules. The
Qualified Ceompany shall file an application on the form provided in
Section 2 of these Rules and shall provide the information reguired
for applicaﬁts,in Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,
2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 of these Rules, as they
apply to the increase of the Qualified Company's capital base, and
shall amend its original application to reflect any changes in the

information that it initially filed with the Boaxd The

procedures set forth in Section 2 of these Rules shall apply to the

23




review of the application by the Director and the Beaxd A
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Section 4. Tax Credits.

4.1 _Semi-Annual Reports. Each Qualified Company shall

report to the Tax Commissioner and the Beaxd } y on a semi-
annual basis, and shall file separate reports for each separate

capital base . that is designated as gualified by the Board

. Su@h reports shall be made at the end of the seccnd and
fourth quarters of the Qualified Company's fiscal year, covering
the preceding two guarters provided that the first report required

under this Subsection shall be made no earlier than six months

28




after the Company's designation as a Qualified Company, or the

designation as qualified of a separate capital base, and shall

submitted to the Beaxd 3 ty no later than thirty days from the

end of the second and fourth quarters of the Qualified Company's

fiscal year.  The initial report shall contain the following

information:

4.1.1 The name of each investor in the Qualified Company

. a tax credit;

4.1.2 The amount of each investor's investment :

4.1.3 The amount of tax credit allowed to the investor

- . . n .

4,1.4 All Qualified Investments the Company has made;

4.1.5 Such additional information as may be regquested by

4.1.6 Each subsequent report shall contain only changes

or additions in information from the initial report.

27




4.2 Authorized Credits. The total amount of tax credits
authorized for a single Qualified Company may not exceed Two
Million Dollars during any single State fiscal year.

4.3 Additional Tax Credits. 2 Qualified Company

whiek has not received approval for the maximum tax credit of Two

Million Dollars within

* may apply,

these Rules,

4.4 Total Credits:; Allocation.’ The total credits

authorized by the Beaxd A

Yy for all Qualified Companies may
not exceed a total of Ten Million Dollars each fiscal year. The

“ffshall dllocate these credits to Qualified Companies

in the order that companies are designated as Qualified West

Virginia Capital Companies.

4.5 Certificate of Tax Credit. The Beard J

7 shall
issue to the Qualified Company a Certificate approving the amount -
of tax credits ‘allocated to the Qualified Company in the order in
which the companies were designated qualified by the Beoard

or in which separate capital bases or increases in

capital were designated as qualified by the Beoaxd which

28




certificate shall list the investors entitled to a tax credit and
the amcount of credit allotted to each such investor. The Qualified
Company shall issue to each investor entitled to a tax credit, a

, Signed and

Certificate on a form prepared by the Beard

verified by the Qualified Company or by a duly authorized officer,
partner or trustee of the Qualified Company, which Certificate
shall set forth the amount of the investor's credit. The investor
shall submit a true copy of the Certificate with the investor's tax
return requesting a tax credit. If the investor entitled teo a tax
credit is a partnership, an S corporation or an individﬁal joint
investor, the tax credit shall be apportioned among the partners,
the shareholders of the corporation, or the individual investors

pursuant to the provisions of Subsection 4.7.6 of these Rules.

4.6 Investors Entitled to Tax Credit. Any investor,
including an individual, partnership or corporation, who makes =&

iffivestment in a Certified Company that becomes a .

Qualified Company pursuant to these Rules, 1is entitled to tax
credit as allocated undexr Subsection 2.10 cof these Rules. The
partners of ajpartngrship, the shareholders of an 8 corporation,
and individual joint investors shall be entitled to the credits

allocated and authorized by the Beaxd X y for investments by

the partnership, the 8§ corporation or the Jjeint investors in
accordance with the apportionment plan provided for in Subsection

4.7.6 of these Rules.

29




4.7 Application of Tax Credits ~

4.7.1 General rule. The amount of tax credit allowed for

the taxable yve#dr is the portion of the tax credit authorized under
Code § 5E-1-8(c) and Subsection 4.6 of these Rules that does not

exceed the tax liability limitation as hereinafter provided.

4.7.2 Tax gredit available. The credit available for the .

taxable vear is the sum of: . . .

4.7.2.1 TUnused +tax credit carried forward from prior

taxable years (carryforwards); &nd

4.7.2.2 Amount of tax credit determined under Code § S5E-

1-8(c) for the taxable year and described in Subsection 4.6 of

these Rules herein (tax credit earned)s—and}

foable—years—earrybacks—

4.7.3 Tax liabilityv limitation

. Tax credit available for a taxable year

beginning after June 30, 1986, must be applied against the same

taxes and in the same order as set forth in subsections (¢) through
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(i), section five, article thirteen-c, chapter eleven of &his—cede

4.7.4 EBExcess tax credit. The excess of the tax credit
available over the applicable tax liability limitation for the year
is an unused credit which may be earried bask or carried forward as

hereinafter provided under Subsection 4.8 of these Rules.

4.7.5 Order of application. If the tax credit available
for a'taxabl;;year is not allowed in full because of the tax
liability limitation, carryforwards are applied against the tax
liability limitation first. To the extent the tax liabkility

limitation exceeds carryferwards, tax credit earned for the taxable .

year and—earrybacks—iren—subseguent—taxable—yea¥rs—are

applied. -

then
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4.7.6 Apporticonment

4.7.6.1 The tax credits authorized by the Beaxd:

for investments by a partnership, an S corporation, or individual
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joint investors shall be divided pursuant to election of partners,

shareholders, or individuals as hereinafter provided.

4.7.6.2 The tax credit earned shall be apportioned among
partners, S corporation shareholders, or individual joint investors
in any manner. they may select, provided that each such partner,
shareholder or individual consents to an apportienment plan. The
consent of a partner, sharsholder or individual to an apporticnment
plan with respect to tax credits earned shall be made by means of
a written statement signed by the partner, shareholder, or
individual, or a person duly authorized to act on behalf of the
consenting partner, sharsholder, or individual, stating that such
partner, shareholder, or individual consents to the apporticnment
plan. The statement shall set forth the name, address, emplover
identification number or social security number and taxable year
for which the credit will be claimed for each partner, shareholder
or individual and the amount apportioned to each partner,
shareholder or.individual under the plan. The consent of more than
one partner, shareholder or individual may be incorporated in a
single statement. The statement shall be filed with the
application required pursuant to Subsection 2.3 of these Rules and
shall Ee irrevocable and not subject to change after such filing

unless the tax credit authorized by the Beaxrg

than the tax credit applied for, in which case the Beaxd
may request the apportionment plan to be amended. Each partner,

shareholder and individual consenting to an apportionment plan
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shall Xeep as part of his records a copy o¢f the statement

containing all of the required consents.

4.7.6.3 An apportionment plan adopted and consented to by
all partners, 5 vcorporation shareholders or Joint individual
investors shall be valid only for the tax credits authorized by the

pursuant to the application with respect to which

the plan is filed. A separate consent teo an apportionment plan

must be filed with respect to each application filed pursuant to

Subsecticn 2.3 of these Rules.

£t e -

'taxg

4.8 gorry—Back-and-Carry-Forward : j of Unused

Tax Credit

4.8.1 In general. Unused tax credit may be earried-baeck
and carried forward

.’7eaffybaeks—aﬁé—egarryforwé?dg‘bf unused tax credit

are taken inteo account in determining the amount of tax credit

available and the tax credit allowed for the taxable years to which

they may be carried.
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4.8.2 Unused credit. If carryforwards and tax credit

earned exceed the apptiesbie tax liability limitation, the excess
attributable to tax credit earned i1s an unused tax credit. The

taxable year in which an unused tax credit arises is referred to as

the "unused credit year".




pursuant—to—Eeode—§—33—3-0=35=

4.8.63 Limitations on Carrvforwards. Tax credit
carryforwards to a taxable year may not exceed the applicakle tax
liability limitation for that year. Tax credit carryforwards from
an unused tax credit year are applied before tax credit

carryforwards from a later unused tax credit year.

4.8.74 Joint Return by Husband and Wife. This Subsection
prescribes additional rules for c¢omputing the tax credit earrybacks
and carryforwards of a husband and wife making a joint return for
one or more of the taxable yvears involved in the computation of the

tax credit earned.
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4.8.4%.1 From Separate to Joint Return. If a husband and
wife, making a joint return for any taxable year, did not make a
joint return for any of the taxable years invelved in the
computation of the tax credit earned, the separate tax credits
apportioned in accordance with Subsection 4.7.6 of these Rules

shall together—-be deemed a joint tax credit carryforward er—Jeint

fax—aredit-carryiaek to such taxable year.

4.8.4%.2 Continuous Use of Joint Return. If a husband
and wife making a Jjoint return for a taxable year madé a Jjeint
return for each of the taxable years invelved in the computation of
the tax credit-earned or the tax credit carryforward exr—taeeredit

earrybaek to such taxable years, the joint tax credits tax

credit carryforward er—taxeredit—earryback to such taxable year is

computed in the same manner as the tax credit carryforward er—tax

eredit—earryhack of an individual as provided in Subsections 4.8.1

through 4.8.63 of these Rules.

4.8.74.3 From Joint fo Separate Return. If a husband
and wife making separate returns for a taxable year made a joint

return for any, or all, of the taxable years involved in the

computation of the tax credit earned+ or tax credit carryforward e=

sae—eredit-careypback to such taxable year, the separate tax credit
carryforward s separate-—tadcredit—earryback of each spouse to the

taxable year is computed 1in accordance with Subsecticns 4.8.1

through 4.8.6§Lof these Rules but with the following modification:
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The tax credit of each spouse for a taxable year for which a jeint
return was madé shall be deemed to be that portion of the joint tax
credit apportioned to. the spouse in accordance with Subsection

4.7.6 of these Rules.

4.8.4%.4 Recurrent Use of Joint Return. If a husband and
wife making a Joint return for any taxabkle year made a joint return
for one or more, but not all, of the taxable years involved in the
computation of a tax credit carryforward er—tawx—eredit—earryback to
such taxable years, such tax credit carryforward ef—%éx—efeééé
earryback to the taxable year is computed in the manner set forth

in Subsection 4.8.4%.3 of these Rules. Such tax credit

carryforward er—taw—eredit—earrybaek is considered a joint tax
credit carryforward er—jeint—tay—eredit—earrybaek to such taxable

vear. - =

The joint tax credit carryforwards andSeint—ta—eredit-ecarrybacks

to any taxable year for which a joint return is made are all the

tax credit carryforwards and—tax-eredit—ecarrybaecks of both spouses

to such taxable year.

4.8.4.76 Divorce and Remarriage. It is the intent of
this rule to allow the carryforward and—earrsyback of joint tax
credits to joint returns and c¢f separate tax credits to joint

returns so long as the two individuals remain married in both the
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taxable year in which the tax credit is earned and the taxable year
to which the tax credit is to be carried. Divorce and remarriage
in joint return cases present special problems. A joint tax credit
of one couple cannot be carried to another taxable year and applied
to the tax liability of a different couple. A feormer sSpouse-—shalil
not—be—peormitied—to—obtain o taw refund-—by—carrving—back—the
eotherlsseparatetayw—eredit—earned nfter the diverce—teoa—taxable
year—i-n—which—a—Jjointreturn—was—fiteds In applying the rules for

joint returns of husband and wife and separate returns of husband
and wife and in cases involving divorce and remarriage, the
principles established under the Internal Revenue Code and Treasury
Regulations, and interpretations thereof, for net operating loss
earrybaeks—and carryovers and investment tax credit earrybeecks—and

carryforwards fnay be used as a guide.

4.8.85 Tax credits not assignable. No portion of the tax
credit earned by any investor shall be subject in any manner to
alienation, sale, transfer or assignment, except that tax credits

authorized by the Boaxd ty for investments by a partnership,

an S corporation or individual joint investors may be apporticned

pursuant to Subsection 4.7.6 of these Rules.

4,9 Investment to Date. - The tax credit provided for in

Code § 5E-1~8 is available conly teo those investors whose investment
in a Qualified West Virginia Capital Company occurs on or after the

first day of. July 1886.

3e




4.10 Recapture. If the amount invested by the investor
is not used by the Qualified Company for gualified investments as
required by the Act and Section 4 of these Rules, the investor
shall not be subject to a recapture provision for any credit
claimed by him to date. However, the Qualified Company shall be
subject to the penalty imposed under Code §5E-1-12 and Subsection

6.6 of these Rules.

Section 5. Investment Reporting, Record Reeping, Restricticons and

Sale or Licuidation.

5.1 - Investments. A Qualified Company shall invest a%

Teast—sixty Ppereent—{60%—of each separate capital base in

Qualified Investments in accordance with the schedule set forth in

Subsection 5.3 of these Rules. A—gualtified company may—invest the




bsection !

After an investment is made, the Qualified Company must

obtain and submit to the Beard * with the next semi-annual
report of said _Company, reguired to be filed pursuant to Subsection
4.1 of these Rules, affidavits prepared by any officer or partner
of the business invested in, which affidavits set forth the

following:

5.1.1 That it is a business located in or principally

based. in West Virginia;

5.1.2 That more than fifty percent (50%) of its aséetsT
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5.1.34 A brief description of the activities the business

is engaged in._

5.2. Affidavit from 0Oualified Company. The Qualified

Company shall submit to the Beaxd ~1t¥, contemporaneous with

the filings reguired under Subsection 5.1 of these Rules herein,
affidavits prepared by an officer, partner or trustee of the

Qualified Company which demonstrate:

5.2.1 That the business invested in i1s not a business

engaged in an activity prohibited by Subsection 5.5 of these Rules;

5.2.2 That the business invested in is a West Virginia

e

Business

5.2.3 If a Qualified Investment, that the West Virginia

Business invested in 1s engaged in activities that meet the

requirements of a Qualified Investment,

5.3 Schedule of Qualified Investments. A Qualified West

Virginia Capital Company must invest each separate capital base in
Qualified Investments according to the following schedule:

5.3.1 At least &£wenty e percent (2635%) of its

capital base within one year of the date on which the Qualified
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Company was designated as a Qualified West Virginia Capital Company

by the Beardé Afithority or on which each separate capital base was

designated as Qualified by the Beard A

5.3.2 At least ferty ]

& percent (4655%) of its
capital base within two years of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company

wt or on which each separate capital base was

designated as gualified by the Boaxd J

5.3.3 At least sixey

capital base within three years of the date on which the Qualified
Company was designated as a Qualified West Virginia Capital Company

by the Beaxd & '¥ or on which each separate capital base was

designated as gualified by the Beaxd A

5.4 Limitation of ©Qualified Investment. No more than

thirty percent (30%) of the total equity raised by a Qualified
Company may be invested in any one West Virginia bﬁusiness. For
purposes of this Subsecticn, eguity shall mean the total of all the

capital bases designated as gualified by the Beard

5.5 Investment Restrictions.

A Qualified Company shall not invest any of its

capital base in any of the following businesses:
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& Other Capital Companies;

' Charitable and religious institutions;

Conventional oil and gas exploration;

Insurance Companies;

§ Residential Housing or Development; and

44




4 Any other business which the Beaxd

determines to be against the public interest, the

purposes ©f the Act or in vioclation of any law.
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dress;
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Inyestnentsy

inia c

If a Qualified Company raises capital in excess of Four Million
Dollars in a fiscal year, the capital in excess of Four Million
Dollars does not constitute a part of the capital base of said
company and is not subject to the restrictions and requirements of

Section 5 of these Rules.
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Examination,

Section 6. Audits, Reports,
Failure to Comply, Penalties, Decertificaticn

6.1 Annual Audit and Report. An audit shall be conducted
annually for each Qualified Company by a certified public
accountant, beginning at the end of the fiscal year of the Company,
and continuing $£fer g pericd—of—five—vyears—Ffrom—thedate—of—the
companyls—designatieon—as—a Qualified Company | 13 a

shall be conducted for each capital base of the Qualified Company
designated as gualified. Such audits shall be—econducted—for—Efive

yoars—Erom—thedate—ofecach—designation a

and may be

f i e

consoclidated and submitted with all other audits required under

this Subsection, sc long as the requirements under the Act and
these Rules with respect to each capital base are separate and

distinct.

6.2 General Reguirements for Audits: The following
regquirements shall apply to Audits of the Qualified Company:

6.2.1 The certified public accountant must be independent
of the Qualified Company being examined to ensure that the audit

report will be impartial, in fact and in appearance.
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6.2.2 In performing the audit, the accountant mnust
prepare working papers in accordance with the generally accepted
accounting standards of field work. Working papers for an audit
must be retained by the accountant for a minimum of three (3) years

from the date of the audit report, or longer if so notified in

writing by the Beard § éﬁ before the end of the three (3) year
period. The working papers shall be made available upon written

request of the Beaxd ) or the Director. The audit shall be

conducted in accordance with generally accepted auditing and

accounting principles and such other guidelines as the Bearéd-

Ey may prescribe.

6.2.3 The audit report must address the methods of
operation and conduct of the business of the Qualified Company and
report on the Qualified Company's compliance with the requirements
of the Zct and these Rules and in particular whether the company
has made proper and timely investments. Any instances of
noncompliance must be specifically cited, and if the accountant
finds that the Company has been in compliance, the accountant must

make a positive statement to that effect.

6.2.4 Three certified copies of the audit report shall be

submitted to the Beoard ]

¥ no later than ninety days from the
end of _each _fiscal year, together with three copies of a

descriptive narrative of the Qualified Company's activities, its
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financial statement, its methods of operation and the general

conduct of the. Company.

6.2.5 Bach <¢opy of <tThe audit report and narrative
statement must be bound in a durable cover. The name c¢f the
Qualified Company and the time period covered by the report must be

visibly printed on the front cover of the report.

6.2.6 Such other regquirements as the Beard A

require.

6.3 Confidentiality. &AIr—records—decuments—eand—aldt
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shall conduct an annual review of the Accountant’'s Report and Audit
and any other information filed by a Qualified Company to determine
if the company is abiding by the requirements of the Act and these
Rules, to advise the company as to the gualification status of the
investments, and to ensure that no investment has been made in
violation of West Virginia Code §5E-1-12. The results of said
annual review shall be used to notify the Tax Commissioner of any
Qualified Companies that are not in compliance with the Act or

these Rules.

6.5 - Investigation

gmayféxamine, under oath, any of the officers, directors,
partners, trustees, agents, employees or_ investors of a Qualified
Company regarding the methods of operation and business of the

company, and any other matters which the Beard Al

/ may deem

necessary to ensure compliance with the Act and these Rules.
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6.6 Non-Compliance Penalty. Any Qualified Company that

fails to make qualified investments pursuant to these Rules and the
Act shall pay to the Tax Commissioner a penalty equal to all of the
tax credits authorized on the capital hase which the Qualified
Company failed to properly invest with interest at the rate of 1-
1/2% per month, compounded monthly, from the date the saild tax
credits were certified as allocated to the Qualified West Virginia
Qualified Company. The Tax Commissioner shall give notice to the
Qualified Company of any penalties assessed hereunder. The Tax
Commissioner may abate the penalties upon written requeét if the
Qualified Company establishes reascnable cause for the failure to
make qua}ified;investments. The Tax Commissioner shall deposit any
amounts received as penalties hereunder to the State general fund.

Toe carry out the provisions of this Subsection, the Tax

Commissioner shall have all powers and Beard ; granted to
him under the West Virginia Tax Procedures and Administration Act
and the regulations promulgated thereunder and the penalty may be
assessed and collected in the same manner as other penalties are

assessed and collected urider that Act.

6.7 Decertification. Failure of a'Qualifiéd Company to

comply with the provisicns of the Act or these Rules shall be

grounds for decertification of the Company by the Beard

pursuant to the aAct.
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6.8 Notice. If at any time the Beard A

determines that a Qualified Company is not in compliance with the

requirements cf the Act or these Rules, the Bea¥d

give such Qualified Company written notice of such noncompliance
and that the Qualified Company shall be decertified in ninety (90)
days from the date of mailing of such notice unless the company
satisfactorily corrects such actions of noncompliance or files a

petition with the Beaxd

; for reconsideration and demands
an administrative hearing. Such hearing shall be conducted as

provided in Article 5, Chapter 2%A of the Code.

6.9 Notice of Decertification. If a Qualified Company is
not in compliance with the Act or these Rules following said ninety
(90) day period provided by Section 6.8 of these Rules, the Beaxd

r shall send a notice of decertification to said Company

and to the State Tax Commissioner. Decertification to a Qualified
Company may <¢ause the forfeiture of any right or interest to
further tax -credits under the AaAct or these Rules for the
decertified company or for any Applicant, or for any Qualified
Company seeking an increase in its capital base, in which any
officer, geheféi“partner, managing partner, trustee, or investor

served as an officer, general partner, managing partner, or trustee

of any decertified Qualified Company.




including’ the provi
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Company desiring to dissalyeior liquidate
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“‘decline’ to issue”
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/ | FILED
DEPARTMENT OF COMMERCE, B g .
LABOR & ENVIRONMENTAL RESOURCES ot JU 28 py 343
OFFICE OF THE SECRETARY SR LE T vipens
State Capitol , Charleston, West Virginia 25305 T 3044484585

June 27, 1921

The Honorable Ken Hechler

West Virginia Secretary of State
Building 1, Suite 157-K

State Capitol

Charleston, West Virginia 25305

Dear Mr. Hechler:

I, John M. Ranson, as Cabinet Secretary of Commerce,
Labor and Environmental Resources, approve the filing of the
attached emergency regulations for the West Virginia Capital
Company Act.

Sincerely yours,

Wie & 2

ohn M. Ranson

Cabinet Secretary

Department of Commerce, Labor
and Environmental Rescurces




FILED
i&‘jf JUN 28 L 3!
RESPONSE TO ITEM 6 ’ BIFIPE o vm P
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY . iqr,_"éf_;rk-' 3T Vo3 i
eLLRE TALY or Q.;:;'h‘—-r'

The West Virginia Capital Company aAct, W. Va. Code, §5E-

1-1 et sed. (the "Act"), was substantially and materially amended
during the Regular 1991 Legislative Session, such amendments having
become effective as of June 9, 19%1. The Leglslative Rules
currently in effect do not reflect and often contradict the
substantial and material amendments which the Legislature made
during the 1991 Regular Session.

This inconsistency and contradiction between the
provisicns of the Act as amended and the present Legislative Rules
must be promptly cured by the effectuation of these Emergency
Rules, as the limited amount of tax credits granted under the Act
are allocated, beginning with the July 1 start of the state fiscal
year, in the order that capital companies are gualified or .new
capital bases are formed. It is, therefore, imperative that the
Legislative Rules be replaced by these Emergency Rules by July 1,
1991 or as scon as possible thereafter.

Therefore, for the reasons stated above and because the
Act has substantial effect on the fiscal well-being of the State,

an emergency exists within the meaning of W. Va. Code, §29A-3-15(qg)

as prompt effectuation of these Emergency Rules shall preserve the

publiic weglfaré And prevent substantial harm to the public interest.




KEN HECHLER WILLIAM H, HARRINGTON

Secretary of State Chief of Staff
MARY P. RATLIFF - - JUDY COGPER
Dapuly Secretary of State Director, Administrative Law
ROBERT E. WILKINSON o DONALD B, WILKES
Ceputy Secretary of State - SIATE OF “EST VIRGII\TIA . Director, Corporaticns
CATHERINE FREROTTE SECR_E’IARY OF S’I‘ATE SHEREE COHMEN
Exacutive Assistant . R Special Assistant
Telephone: (304) 345-4000 o Cha‘ﬂe’Ston 25303 {Plus all the volunteer
Corporations: 332-8000 - L help we can gat)

e W THE OFFICE OF

/ YoE SHGRETARY OF STATE
T 3 / { [
L
“ﬂsnﬂﬁ £ PIVISEON
July 3, 1881 ADMHMHIAHVtiAW

¢
x

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGEWCY: WV Economic Develcopment Authority

RULE: Amendments, Series 1, Capital Company Act

DATE RULE FILED AS AN EMERGENCY RULE: =~ July 3, 1881
DECISION NO. 51-81

Following reviéw under WV Code 29A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A
copy of the complete decision with required findings is available
from this office. ’ . )

KEN HECHLER
Secretary of State




KEN HECHLER Ay " ‘% WILLIAM H. HARRINGTON
Secratary of State . EE/" or -?u.‘- E% Chief of Staff
U'}
MARY P. RATLIFF — d " JUDY COOPER
Deputy Secretary of State g “ Diractor, Adminisirative Law
ROBERT E. WILKINSON DONALD R, WILKES
Deputy Secretary of State - STATE OF \VEST VIRGLVIA. Directer, Corparaticns
CATHERINE FRERQTTE SECRE’I‘AR’Y‘ OF S’I‘ATE SHEREE COHEN
Executive Assistant Special Assistant
Telephene: (304) 345.4000 - Char}e'swn 20300 (Plus all the valunteer
Carporations; 342-8000 - help we can get)
DECISION EMERGENCY RULE DECISION
(ERD 51~951)
AGENCY: WV Economic Development Authority
RULE: Amendments, Series 1, Capital Company Act

FILED AS EMERGENCY RULE: July 3, 1881

par.

par.

par.

par.

par.

1

The WV Econcmic Develcpment Ruthority has filed amendments to
the akove emergency rule.

West Virginia Code 2%a-3-a reguires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review reguires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3J can show that an emergency ex;sts Justifying the
promulgation of an emergency rule.

Following review, the Secretary of State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(28A~-3-z(a)]. )

() Procedural Compliance: WV Code 292a-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by £iling such rule, along with a
statement of 'the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

"If an agercy has accomplished the above two reguired filings

with the appropriate supporting documents by the time the
emergency rule decision 1s issued or the expiration c¢f the
forty-two “day review period, whichever is sooner, the
Secretary ~of. State shall rule in favor of procedural
compliance.




par.

par.

par.

par.

par.

par.

par.

par.

10

11

12

13

The WV Edocncmic Development Authority filed this emergency
rule with supporting documents with the Secretary of State
June 28, 1991 and with the LRMRC June 28, 138381.

It is the determination of the Secretary of State that the WV
Economic ~Development Authority has complied with the
procedural requirements of WV Code $2%92A-3-15 for adoption of
an emergefcy rule, ;

(B) Statutory Authority —-- WV Code S$5E-1-5 reads:

The authority shall propuilgate rules in accordance with §29A-3-1 of this code, o carry
out the policy and purposes of this article, to provide any necessary clarification of the
provisions of rhzs article. and to efficiently prowa’e Jor the general adminisiration of this
article.

It is the determination of the Secretary of State that the WV
Economic Development Authority has not exceeded its statutory
authority in promulgating this emergency rule.

(C) Emergency WV Code 29A-3-15(g) defines "emergency" as
fellows:

(g) For the purposes of this section, an emergency exisis when the promuigation of a
rule is necessary for the immediate preservation of the public peace, health, safety or
welfare or is recessary to comply with a time limitation established by this code or by
a federal statute or regulation or to prevent substantial harm to the public interest.

There are_ essentially three classes of emergency breadly
presented T with the above provisicon: 13 immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only decument to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumdtances crezting at least one of the above three
emergency categories.

The facts and circumstances as presented by the WV Economic
Development Auvthority are as follows:

The West Virginia Capital Company Ackt, W. Va. Code §58-1-1 et
seqg. (the Act) was substantially and materially amended during
the Regular 1891 Legislative Session, such amendments having
become effective as of June 2, 1991. The Legislative Rules
currently in effect .do not reflect and often contradict the
substantial and material amendments which the Legislature made
during the 1881 Regular Session.

It is the determination of the Secretary of S3State that this
proposal gualifies under the definition of an emergency as
defined in $28A-3-15(¢). . . "time limitation™




par.

14

This decision shall be cited as Emergency Rule Decision 51-91
or ERD 51-91 and may be cited as precedent. This decision 1is
available from the Secretary of State and has been filed with
the WV Eccnomic Development Authority, the Attorney General
and the Legislative Rule Making Review Commission.

Tl Heeh 2

KEN HECHLER
Secretary of State

Entered
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