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SUMMARY OF PROPOSED RULE

The Proposed Rule isg intended to clarify and provide for
the general administration of the West Virginia Capital Company
Act, W. Va. Code, §5E~1-1 et seqg. (the "act"), as amended by the
1991 Regular Session of the Legislature, such amendments having
become effective June 9, 1991. To effectuate the same, the
Proposed Rule amends the current legislative rules, some of which

amendments include: (1) the insertion of a definition of "debt or

debt financing"; (2) replacenment of ‘the current definition of
"egquity or equity financing"; (3) the clarification of the term
"West Virginia Business"; (4) new provisions for capital base

composition; (5) clarification of the formation of separate capital
bases and inc¢reases to capltal bases; (6) the deletion of
references to tax credit carrybacks; (7) provisions regarding the
35-55-75 investment schedule; (8) new provisions clarifying the
prohibition of "alter ego" investments; (9) new provisions
clarifying the "management interlock" prohibitiocn; (10) provisiocns
relating to limitations on financial institutions; (11} new
provisions regarding the sale or -liquidation. of qualified
investments; (12) provisions regarding confidentiality; (13) new
provisions regarding the dissolution or liguidation of capital
companies; (14) ruling reguest procedures; and (15) transition

rules. o R B - e R

Resf e

David Warner
Director, West Virginia
Econcnmic Development Authority




STATEMENT OF CIRCUMSTANCES CONSTITUTING EMERGENCY
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
EMERGENCY RULES, TITLE 117, SERIES 1

The West Virginia Capital Company Act, W. Va. Code, §5E-
1-1 et seg. (the "Act"), was substantially and materially amended
during the Regular 1991 Legislative Session, such amendments having
become effective as of June 9, 1991. The Legislative Rules
currently in effect do not reflect and often contradict the
substantial and material amendments which the Legislature made
during the 1991 Reqular Session.

This inconsistency and contradiction between the
provisicns of the Act as amended and the present Legislative Rules
must be promptly cured by the effectuation of. these Emergency
Rules, as the limited amount of tax credits granted under the Act
are allccated, beginning with the July 1 start of the state fiscal
year, in the order that capital companies are qualified or néw
capital bases are formed. It is,_therefore, imperative that the
Legislative Rules be replaced by these Eme:gency Rules by July 1,
1991 or as scon as possible thereafter.

Therefore, for the reasons stated above and because the
Act has substantial effect on the fiscal well-being of the State,

an emergency exists within the meaning of W. Va. Code, §29A-3-15(g)

as prompt effectuation of these Emergency Rules shall preserve the

public welfare and prevent substantial harm to the public interest.
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: . General Administration of the West Virginia Capital
ula Tigls: company Act: Establishment of the Application Procedures
to Implement the Acty _ :

TvTe of Rule: X Lagislazive Intarzorative Procedural

West_Virginia Economic .
AcerCy Devyelopment Authoriiy AZirsss Capitol Complex

Building 6, Room 525, Charleston, West Virginia 253305

; ~ . AT FISCAL Y=AR -
1., EfZz=zT 0f Proceses Ruls Ircreasse LCecx=asa Currsnt News Therszfcar
Esvimated Toe2l Cost s ) 5 3 3
_ I
Parzcrnal Sarricses -0- ~-C- -0=- -0= -0~
Curranz Expensa -0- -0- -0- -0~ -0-
Ferairs and Alterzticns -0- -0- -0- -0- -0-
Emiirmen -(0- -0~ -0~ -0- -0-
Cther
-0- -0- ~Q- -0- -0-

2. =xplanaticn of abcove estimates:

N/A

3. Cbiectives cf these rules:

The objectives of these rules are: (1) to replace the Legislative
Rules curreéntly ih effect as such Legislative Rules in many areas
do. not reflect but contradict the West Virginia Capital Company Ack,
az amended, such amendments having become effective June 9, 1981

(the "Act"): (2) to provide necessary clarification of the provisions
of the Act; and (3) to efficiently provide for the general administratic

of the Act.
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<. Teplaration ¢f Cvezall IZconamic Immacst of DProoosed Rulae.

T e — —— 7 ) . -
A.  ZECSNOTAC ImTact on State Govarmmenw,

There ghould be no econcomic impact.

2. Eoonanis Impact on Politizal Subdivisicns: Spesifiz InSugheiog;

=
T oam - > + -
STecililc cxourps of gisicens,

There should be no economic impact.

C. ZEcomemic Immacs on Citicens/Public as Lazse.

There should be no economic impact,.

Caca: June 28, 1991 ' o . . S

Sigrnatore of Agency Head or Authgrized Rarresanpative
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DATE: June 28, 1991
TO: IEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM! West Virginia Economic Development Authority S

EMERGENCY RULE TITLE: General Adminisgtration of the West Virginia
Capital Company Act: Establishment of the Application
Procedures to Implement the Act.

1. Date of filing: June 28, 1991

2. Statutory autheority for promulgating the emergency rule:
S5E-1-5

3. Date of filing of proposed legislative rule:

4. Deces the emergency rule adopt new language or dees it

amend or repeal a current legislative rule?

The emergency rule amends a current legislative rule,

some of which amendments adopt new language not appearing

in the current legislative rules.

5. Has the same or similar emergency rule previcusly been
filed and expired?

hifa)

6. State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare

Sae attached respopnse,




If the emergency rule was promulgated in order to comply
with a time limit estgablished by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

See, generally, attached response to item 6. Although no

definite time limit appears in the Act, it ig important
that thie Rules promptly be amended To correspond to the
1391 amendments to the Act.

State, with particularity, those facts and circumstances

which make the emergency rule necessary to prevent sub-
stantial harm to the public interest.

See attached response to ifem 6.




LEGISLATIVE WEST VIRGINIA ADMINISTRATIVE RULES
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER S5E-1
SERIES 1

Title: General Administration of the West Virginia cCapital
Company Act: Establishment of the Application Procedures
to Implement the Act.

Section 1: Gsheral

1.1 Type of Requlations )

These are emergeney legislative rules as defined in West

Virginia Code §§ 29A-1-2(4).

1.2 . Scobe

Thesé emergensy legislative rules are promulgated to
provide for the general administration of the West Virginia Capital
Company Act. The West Virginia Capital Company Act was created to -
encourage the immediate investment in West Virginia businesses by
making tax crgdits available to the investors in Qualified West

Virginia . Companies. The Act gives the Beard-of—the West

Virginia Economic Development Authority the authority to designate
eligible Capital Companies as qualified for such tax credits and
sets forth the manner by which such companies must invest their
capital base in West Virginia businesses. These rules establish

the application procedure for such designation by the Beaxd




¥, the general requirements for Qualified Companies, and

the process for the authorization and usé of the tax credits.

1.3 Authority

These emergeney legislative rules are issued under the

authority of West Virginia Code §§ 2%9aA-1-2(d), and 5E-1-5.

1.4 "Filing bDate

These emergeney legislative rules were promulgated and

filed in the COffice of the Secretary of State .

1.5 __Effective Date

These emergeney legislative rules became effective

1.6 - Citation

These emergeney Llegislative Rfules may be cited as W.

Va. Legis. Rules 5E-1, Ser. 1, § , page

1.7 Definitions

1.7.1 As used in these Rules:

2




1.7.1.1 Act shall mean the West Virginia Capital Company

Act, Article 1, cChapter SE of the Code.

1.7.1.2 Applicant shall mean (1) a profit or non-profit
entity, organized and existing under the laws of West Virginia,
which 1is created for the purpose of making wenture capital
available for gualified investments or (2) a West Virginia business

development corporation created pursuant to Article 14, Chapter 31

of the Code#,- that seeks to be designated by the Board as a
Qualified Company. For purposes of this definition, entity
includes, but-is not limited to, a corporation (including an S

Corporation), a partnership, and a trust.

1.7.1.3 Authorized Tax Credits shall mean the tax credits

provided for in Cocde §5E-1-8.

1.7.1.5 Capital Base shall mean the equity capital or net

worth upon which tax credits are authorized for a Qualified




Companyy and from which source; investments are to be made in

accordahce with these Rules.




shall mean (1) a West Virginia
business development corporaticn created pursuant to Article 14,
Chapter 31 of the Code; or (2} a profit or non-profit entity
organized and existing under the laws of the State c¢f West
Virginia, created for the purpose of making wveamture—er—risk capital

qualified investments—andeaalified
by the Beoard . -y

available e f&

1.7.1.8 Code shall mean the Code of West Virginia of

1931, as amended.

1.7.1.9 Complete Application shall mean an application

that contains all of the information srdevidenee required by these

Rules, as determined by the Director.

- Decertification shall mean the action of the

of revoking the Qualified Status from a Capital

Company, in accordance with Section 6.9 of these Rules.




the action of the Beaxd in designating Certified

Companies as Qualified Companies.

1.7.1.22%% Designate as Qualified shall mean the action

of the Beard te authorize a separate capital base for a
Qualified Company and to allocate tax credits for such separate

capital bases.

Developnment Corporation shall mean a West

1.7.1.%314
Virginia Business Development Corporation created pursuant to

Article 14, Chapter 31 of the Ccde.

1.7.1.2415 Director shall mean the Executive Director of
the West Virginia Economic Development Authority, or his designated

representative. . .







/ Fiscal Year shall mean July 1 through June 30,
which is the fiscal year of the State.

1.7.1.%%#

Insurance Company shall mean any person

engaged in the business of making contracts of insurance.

1.7.1.383%

Partnership shall include a syndicate, group,
pool, joint venture, or other unincorporated organization, through

or by means of which any business, financial operation, or venture

is carried on; and the term partner includes a member of such

syndicate, group, pool, joint venture or organization.




1.7.1.35920 Qualified Investment shall—mesn ao—debt—or

Qualified Capital Company under the provisions of Code § SE-1-6 and




which has raised a minimum capital base of One Million Dollars to
a maximum of Four Million Dollars per fiscal year, upon which

capital base, tax credits are allocated.

1.7.1.2%%2 Rules shall mean the Series One Legislative

Rules promulgated pursuant to the Act.

shall mean a small business corporation as defined in § 1361(k) of

the Internal Revenue Ccde of 1954, as amended, for which an

election under ' § 1362(a) of said Code is 1in effect.

1.7.1.25 West Virginia Business shall mean any business

which is locat@&d in or is principally based in West Virginia, with

more than fifty percent (50%) of its assetss i operations and




Procedure to Become a Qualified West Virginia Capital

Section 2.

cCompany N

2.1 General Procedure. For purposes of implementing the

tax credit program established by the Act and teo facilitate the

process of qgualification by the Beaxd

 will combine the process of certifying and designating as

Qualified West Virginia Capital Companies under the Act inte a one

step procedure.

2.2 ‘Reguirements for Qualified Company. The following

requirements shall apply to all Qualified Companies and Applicants:

2.2.1 A Qualified Company shall either be (A) a West
Virginia business develepment corporation or (B) a profit or
nonprofit entity organized and existing under the laws of West
Virginia, created for the purpose of making ventureeor—risk capital

available for qualified investments.

2.2.2 A Qualified Company shall have a . reasonably
accessible business office located within the State of West
Virginia, which office shall have a listed telephone number and

shall be open to the public during normal business hours.

11




2.2.3 A Qualified Comﬁany’ shall maintain all of its

capital base, as defined in these Rules, @

which are

obtained from and managed by a West Virginia corporation. For

2.2.4 A Qualified Company shall have a capital base of at
least One Millicen Dollars but not greater than Four Million Dollars
during any fiscal year, which capital base must be raised after
July 1, 1986. If the amount of the investment in a Qualified
Company in any fiscal year exceeds Féur Million Dollars, such
amount in excess of Four Million Dollars+ shall not be eligible for

tax credits under the Act for that fiscal year.

12




2.276 A Qualified Company's stated purpose must be to

encourage and assist in the creation, development or expansion of

West Virginia businesses.

2.2:7 An BApplicant shall establish an escrow account
located in West Virginia, in which account, funds ;nvested in the
Applicant shall be deposited and held for the period of time
between their receipt by the Applicant and the designation of the
Applicant ag a Qualified Company. A Qualified Company, seeking to
establish a separate capital base or increase its capital base,
shall establish an escrow account located in West Virginia, into
which account- funds invested in the Qualified Company shall be
deposited and held for the period of time between their receipt by

the Qualified Company and the designation as gqualified of a

13




separate capital base or an increase to capital base. Such funds
shall not be invested by the Applicant or the Qualified Company

In the event the

until such designation by the Beaxrd

v does not designate the Applicant a Qualified

Company, or designate as qualified, a separate capital base or an
increase to capital base, such funds shall be returned to the

investors, 1f FTequested by the investors.

2.2.8 An Applicant or Qualified Company, when soliciting
funds for its .capital base, must disclose that no tax credit for
the investor's investment will be available until the BReaxd

¥y either designates the Applicant a Qualified Company or

designates as qualified a separate capital base or an increase to

capital base, and issues to the Qualified Company notice of such

gqualification and a Certificate of tax credit.

2.3 Designation Reguirements. An Applicant shall make
written application for designation as a Qualified West Virginia

on application forms

Capital Company 'to the 3Beaxd
provided by the Director. The application form shall be signed and

verified by the Applicant or by a duly authorized officer, partner

14




or trustee of the Applicant and contain the feollowing information

and—evidenee: o

2.3.1 The full legal name of the Applicant;

2.3.2 The mailing and office addresses and telephone
numbers of the Applicant's principal office in this State; and if
different, the mailing and office addresses and telephone numbers

of the aApplicant's principal place of business;

2.3.3 Information and—evidenee that the Applicant’'s

purpose is to encourage and assist in the creation, development and

expansion of West Virginia businesses and—te—previde—maximum

2.3.4 A certified copy of the <Certificate of
Incorporation, Articles of Incorporation, Corporate Charter, a
certified copy of the certificate of formation of limited or
general partnership; such documents that evidence the creatibn of
a trust; or such other evidence that the Applicant is organized and

existing under. the laws of the State of West Virginia;

2.3.5 The titles, names, addresses and telephone numbers
of the Applicant and the aApplicant's directors and officers; or

general, limited and managing partners; or trustees; which

15




addresses shall include street and number, city or town, state and

zip code;

2.3.6 The names, addresses and telephone numbers of all
of the Applicant's investors, including street and number, city or
town, state and zip code, and income tax return filing status of
each investor; including whether each investor is a fiscal or
calendar year taxpayer; and each investor's employer identification
or social security number; and for investors that are partnerships,
S Corporations, or individual joint investors, the foregoing

information for all partners, shareholders and individuals;

2.3.7 Information arpd—ewidence that the Applicant has
disclosed to all investors that a tax credit is not available for

such investor's investment in an Applicant until the EBeaxd

¥ has designated the Applicant a Qualified West Virginia
Capital Company and the investor has received a certificate

authorizing the tax credit approved by the Beaféﬁ' for esach

fiscal year;

2.3.8 Information and—evidenee that the Applicant has
‘disclosed to a#ll investors that the State of West Virginia is not
liable in any manner for any damages which may result from or arise
out of the provisions of the Act, these Rules, or the application

therect;

16




2.3.9 A statement that the Applicant will use its capital
base, as definéd in these Rules, to make gualified investments in
accordance with the schedule set forth in Code § SE-1-12 and

Subsection 5.3 of these Rules;

2.3.10 A statement that the Applicant will comply with

all requirements of the Act and these Rules;

2.3.11 If the Applicant is a corporation, information on
the aggregate number of shares which it has authority to issue,
itemized by classes, par value of shares, shares without par value,

and series, 1f any, within a class;

2.3.12 Information stating the total capital base of the
¢ how the value has been determined and-how—theeguity
portion has-been—determined;

Applicants &

2.32.13 Information arnd—evidence regarding whether the
Applicant has been decertified under Section 6 of these Rules and
whether any of the Applicant's officers, general partners, manéging
partners, trustees or investors have ever served as officers,
general partners, managing partners or trustees of.ény decertified

Qualified Company;

2.3.14 Information and—-ewvidenee that the Applicant has

established an eguity escrow account in West Virginia into which

17




account funds invested by investors have been deposited and will be

held for the _periocd of time between their investment and the

designation of ‘the Applicant by the Beafé{;“ E as a Qualified
Company, the location of such account, that the Applicant has
disclosed to the investors that no funds will be invested by the
applicant until it has been designated as a Qualified Company and

that in the event the Applicant does not so gualify, that the funds

shall be returned to the investors, if reguested by the investors;

2.3.15 If any of the investors in the Applicant is a
partnership, an § Corporaticon, or an individual jeoint investor, the
apportionment plan, the employer identification or social security

apportioned, and

number of those to whom the tax credits is
statements signed by each partner, shareholder, or individual

to the apportionment plan; all of which

requirements are more fully set out in Subsection 4.7.6+2 of these

fﬁules;

2.3.16 The information regquired in Subsection 4.1 of

these Rules;

18




% such additional information as may be requested

2.4 Application Form. The form for applying to kecome a

Qualified West Virginia Capital Company may be obtained from the

Director.

2.5 Filing. Each Applicant shall file three (3) complete

applications with the Director.

2.6 Procedure for Review by Director. The Director shall

record the time and date of filing of the application at the time
the application is received in the 0Office of the West Virginia
Economic Development Authority. The Director shall review all
applications in the order they are received. Upon receipt c¢f an
application, the Director shall review the application to determine
if the application is complete. Such determination shall ke made
within 45 days of the application's receipt. In the event that the
Director determines an application to be incomplete, the Director
shall notify the Applicant, in writing, of the reasoﬁs for such
determination and shall return the inccmplete,application to the
Applicant. The Applicant may resubmit the application at any time
after correcting the deficiencies stated in the Notice. If the
initial filing was substantially complete, the time of filing for
the resubmitted application, for purposes of review by the

Director, shall be the time of the initial filing. If the initial

19




filing was not substantially complete, the time of £iling shall be

the date and time when the resubmitted application is received by

the Director. =

2.7 False Information. The submittal of any false or
misleading information by an Applicant will be grounds for
rejection of the application and denial of further consideration of

such Applicant for gualification.

2.8 Complete Application. Upon a determination by the

Director that an application is complete, the Director shall place
the complete application on the agenda of the next regularly

scheduled Beoaxd meeting

2.9 hction of Boaxd K shall

consider all applications in the order they are placed on the

agenda of any fegularly scheduled meeting of the Beard ;

The Beard

r shall designate as a Qualified Company those

Applicants which meet the requirements of the Act and these Rules.

2.10 Allocation of Tax Credits. Upon designating a

Qualified West Virginia Capital Company, the Beard AL y shall
allocate, in the order in which companies are gqualified by the

available tax credits for the investors in the

Qualified Company.

20




2,11 Notification of Cualification. The Director shall

designating the Applicant a Qualified West Virginia Capital Company

and shall issde to the Qualified Company the Certificate of tax
credit provided in Subssction 4.5 of these Rules. Such notice
shall set forth the level of equity capitalization that gualifies

for tax credits under Code § 5E-1-8.

2.12 Suspension of oQualification Process. The Deard

;ﬁ:shali'suspend the qualification process during any fiscal

yvear in which all availakle tax credits for such fiscal year have

been allocated. .

2.13_Additional Applications. A Qualified Company which
does not seek additional tax credits under Section 3 of these Rules

is not required to file any additional application with the Beard

that the Qualified Company remains in compliance with the

requirements of the Act and these Rules.

2.14 Amendments. A‘Qualified Company must notify the

Director of any changes in any of the information filed with the

" as part of its application filed under Sectiocons 2

and 3 of these Rules or any other information submitted to the

¢ pursuant to these Rules. Such notification must be

in writing and filed by the Qualified Company with the Company's

21




next semi-annual report which it is reguired to file pursuant to

Subsection 4.1 of these Rules.

Section 3. Additional Tax Credits.

3.17 Separate Capital Bage. Buring-each-fiseal year—a

Beach fiscal year, a

Qualified Company may apply to the Beaxd . for designation

as qualified ©f a separate capital base. Such applicétion for -
separate capital base must-be in the amount of at least One Million
Dollars but may not exceed Four Million Dollars. The Qualified
Company shall file an application on the form provided in Section
2 of these Rules and shall provide the information required for
applicants in_Subsecticens 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11,
2.3.12, 2.3.13, 2.3.14, 2.3.315 and 2.3.16 of these Rules, as they
apply to the Qualified Company's separate capital base and shall
alsc amend itg original application to reflect any changes in the

information that it initially filed with the Beafé'? . The

procedures set forth in Section 2 of these Rules shall apply to the

review of the application by the Director and the Beard 3

it g gt

BETSEEIon UndSr BbsEs
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- Increases to Capital Base. During any fiscal
year in which it has not received approval for the maximum tax
credit of Two Million Dellars for that year, a Qualified Company
may apply for. an increase 1in its capital base and additional
credits in accordance with Subsection 4.3 of these Rules. The
Qualified Company shall file an application on the form provided in
Section 2 of these Rules and shall provide the information required
for applicants in Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11;
2.3.12, 2.3.13, 2.3.14, 2.3.15 and 2.3.16 of these Rules, as they
apply to the increase of the Qualified Company's capital base, and
shall amend its original application to reflect any changes in the

information that it initially filed with the Beaxd j The

procedures set forth in Section 2 of these Rules shall apply to the

23




review of the application by the Director and the Beaxrd A

24







Secticn 4. Tax Credits.

4.1 Semi-Annual Reports. Each Qualified Company shall

report to the Tax Commissioner and the Beard i

¥ on a semi-
annual basis, and shall file separate repbrts for each separate

capital base _that is designated as gqualified by the Beaxrd

Such reports shall be made at the end of the second and
fourth quarters of the Qualified Company's fiscal year, covering
the preceding two guarters provided that the first report required

under this Subsection shall be made no earlier than six months

26




after the Company's designation as a Qualified Company, or the

designation as qualified of a separate capital bkase, and shall

continue ferfive vears fromouch designation U

VRN

submitted to the Beard A ority no later than thirty days from the
end of the second and fourth quarters of the Qualified Company's
fiscal year. — The initial report shall contain the following

information:

4.1.1.The name of each investor in the Qualified Company

d a tax credit;

4.1.2 The amount of each investor's investment ?

4.1.2 The amcunt of tax credit allowed to the investor

and—the date—on—whieh—the investment—was—made;
4.1.4 All Qualified Investments the Company has made;

4.1.5 Such additional information as may be requested by

4.1.6 Each subsequent report shall contain only changes

or additions in information from the initial report.

27




4.2 Authorized Credits. The total amount of tax credits
authorized for a szingle Qualified Company nay not excesed Two

Million Dollars during any single State fiscal year.

4.3 Additional Tax Credits. & ]

whieh has not-received approval for the maximum tax credit of Two

iscal year;

§ three edditionsd times during such |

4 eachy

4,4 Total Credits; Allocation. The total credits

authorized by the Beaxd & ; for all Qualified Companies may
not exceed a total of Ten Millicon Dollars each fiscal year. The

¥ shall allocate these credits to Qualified Companies

in the order that conmpanies are designated as Qualified West

Virginia Capital Companies.

4.5 Certificate of Tax Credit. The Beaféf
issue to the Qualified Company a Certificate approving the amount
of tax credits allocated to the Qualified Company in the order in

which the companies were designated gualified by the Beard

or .in which separate capital bases or increases in

capital were designated as gqualified by the Beard which

28




certificate sHall list the investors entitled to a tax credit and
the amount of credit allotted to each such investor. The Qualified
Company shall dssue to each investor entitled to a tax credit, a

v, signed and

Certificate on a form prepared by the Beoard |
verified by the Qualified Company or by a duly authorized officer,
partner or trustee of the Qualified Company, which Certificate
shall set forth the amount of the investor's credit. The investor
shall submit a true copy of the Certificate with the investor's tax
return requesting a tax credit. If the investor entitled to a tax
credit is a partnership, an § corporation or an individual joint
investor, the tax credit shall be apportioned among the partners,
the shareholders of the corporation, or the individual investors

pursuant to the provisions of Subsection 4.7.6 of these Rules.

4,6 Investors Entitled to Tax Credit. Any investor,

including an individual, partnership or corporaticn, who makes a

iﬁﬁeétment in a Certified Company that becomes a
Qualified Company pursuant to these Rules, 1is entitled to tax
credit as allécated under Subsection 2.10 of these Rules. The
partners of a partnership, the shareholders of an § corporation,

and individual joint investors shall be entitled to the credits

allocated and authorized by the Beaxd X ¢ for investments by
the partnership, the 8 corporation or the joint investors in
accordance with the apportionment plan provided for in Subsection

4.7.6 of these Rules.
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4.7 Application of Tax Credits

4.,7.1 General raule. The amount of tax credit allowed for

the taxable year 1s the portion of the tax credit authorized under
Code § S5E-1-8(c) and Subsection 4.6 of these Rules that dces nct

exceed the tax. liability limitation as hereinafter provided.

4.7.2 Tax credit available. The credit availakle for the

taxable year 1s the sum of:

4.7.2.1 Unused tax credit carried forward from prior

taxable years I(carryforwards); &nd
4,7.2.2 Amount of tax credit determined under Code § 5E-

1-8(c) for the taxable year and described in Subsection 4.6 of

these Rules herein (tax credit earned)—andl

| Tax credit available for a taxable year

beginning after June 30, 1986, must be applied against the sanme

taxes and in the same order as set forth in subsections (é) through
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(i), section five, article thirteen-c, chapter eleven of this-ecede

4.7.4 Excess tax credif. The excess of the tax credit

available over the applicable tax liakility limitation for the year
is an unused credit which may be sarried baekex carried forward as

hereinafter provided under Subsection 4.8 of these Rules,

4.7.5 Order of application. If the tax credit available
for a taxable year is not allowed in full because of the tax
liability limitation, carryforwards are applied against the tax
liability limitation first. To the extent the tax 1liability
limitation exceeds carryforwards, tax credit earned for the taxable
year and—earrybacks—from—subseguent—taxable—-Years—are
applied. .

then
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4.7.6 Apportionment

4.7.6.1 The tax credits authorized by the Beaxd

for investments by a partnership, an S corporation, or individual
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jJoint investors shall be divided pursuant to election of partners,

shareholders, -or individuals as hereinafter provided.

4.7.6.2 The tax credit earned shall be apportioned among
partners, S corporation shareholders, or individual joint investors
in any manner they may select, provided that each such partner,
shareholder or individual consents to an apportionment plan. The
consent of a partner, shareholder or individual to an apportionment
plan with respect to tax credits sarned shall be made by means of
a written statement signed by the partner, sharehoider, or
individual, o©f a person duly autherized to act on behalf of the
consenting partner, shareholder, or individual, stating that such
partner, shareholder, or individual consents to the apporticnment
plan. The statement shall set forth the name, address, employer
identification number or social security number and taxable year
for which the credit will be claimed for each partner, shareholder
or individual and the amount apportioned to each partner,
shareholder or_individual under the plan. The consent of more than
one partner, shareholder or individual may be incorporated in a
single statement. The statement shall be filed with the
application reguired pursuant to Subéection 2.3 of these Rules and
shall be irrevocable and not subject to change after such filing

unless the tax credit authorized by the Be&fé'i is less

than the tax credit applied for, in which case the Beard
may request the apportionment plan to be amended. Each partner,

shareholder and individual consenting to an apportionment plan
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shall Xeep .as part of his records a copy o©f the statement

containing all of the reguired consents.

4.7.6.3 An apporticonment plan adopted and conserited to by
all partners,- S corporation shareholders or Joint individual
investors shall be valid only for the tax credits authorized by the

- pursuant to the application with respect to which

the plan is filed. A separate consent to an apportionment plan
must be filed with respect to each application filed pursuant to

Subsection 2.3 of these Rules.

ﬁ of Unused

Tax Credit

4.8.1 In general. Unused tax credit may be earried-baek

and carried forward

5. earrybecks—andefarryforwards of unused tax credit

are taken into account in determining the amount of tax credit

available and the tax credit allowed for the taxable years to which

they may be carried.
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4.8.2 Unused credit. If carryforwards and tax credit
earned exceed the applieabie tax liability limitation, the excess
attributable to tax credit earned is an unused tax credit. The

taxable year in which an unused tax credit arises is referred to as

the "unused credit year". - -




parsuyant—teo—Ceode-—§—33~10—3-5+

4.8.63 Limitations on Carrvforwards. Tax credit
carryforwards o a taxable year may not excesd the applicable tax
liability limitation for that year. Tax credit carryforwards from
an unused . tax credit vyear are applied before tax credit

carryforwards from a later unused tax credit year.

4.8.%4 Joint Return by Husband and Wife. This Subsection
prescribes additional rules for computing the tax credit earrybaeks
and carryforwards of a husband and wife making a Jjoint return for
one‘or more of the taxable years involved in the computation of the

tax credit earned.
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4.8.74.1 From Separate to Joint Return. If a husband and
wife, making a joint return for any taxable year, did not make a
joint return for any of the taxable years invelved in the
computation of the tax credit earned, the separate tax credits
apportioned in accordance with Subsection 4.7.6 of these Rules

shall together be deemed a joint tax credit carryfeorward er-jeint

tax—eredit—earryback to such taxable year.

4.8+;%}2 Continuous Use of Joint Return. If a husbkand
and wife making a Jjoint return for a taxable year madé a joint
return for each of the taxable vears inveolved in the computation of
the tax credit earned or the tax credit carryforward er—tamx—eredit
earrybaek to such taxable years, the Jjoint tax credit+

credit carryforward er—tax-ereditearryback to such taxable year is

computed in the same manner as the tax credit carryforward er—tax

ereditearrybaeck of an individual as provided in Subsections 4.8.1

through 4.8.6§;of these Rules.

4.8.74.3 From Joint to Separate Return. If a husband
and wife making separate returns for a taxable year made a ]Olnt.
return for any, or all, of the taxable years involved 'in the
computation of .the tax credit.earned7.§g‘tax credit carryforward ex
faw—erediteareryback to such taxable year, the separate tax credit
carryforward er—separate—tax—credit—earryback of each spouse to the

taxable year _is computed in accordance with Subsections 4.8.1

through 4.8.63 of these Rules but with the following modification:
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The tax credit of each spouse for a taxable year for which a joint
return was made shall be desemed to be that portion of the joint tax
credit apportioned to the spouse in accordance with Subsection

4.7.6 of these Rules.

4.8.%74.4 Recurrent Use of Joint Return. If a husband and
wife making a Joint return for any taxable yvear made a joint return
for one or more, kbut noct all, of the taxable vears involved in the
computation of a tax credit carryforward er—taeereditecarrybaeck to
such taxable vyears, such tax credit carryforward ef-%é*—efeéé%
earryback to the taxable year is computed in the manner set forth
in Subsecticn 4.8.4%.3 of these Rules. Such tax credit
carryforward er—tax—ecredit—carrybaek 1s considered a Jjeoint tax
credit carryforward er—Seint tax eredit earrybaeck to such taxable

vear. s

4.8;4%.5 Joint Tax Credit Carrvforwards—amd-Carevhaales,

The joint tax credit carryforvards ahd—joint—tasiereditearryrbaecks

to any taxable vear for which a jeint return is made are all the

tax credit carryforwards and—tay-eredit—earrybaeks of both spouses

to such taxable year.

4.8.4.75 Divorce and Remarriage. It is the intent of
this rule to allow the carryforward and—earryback of joint tax
credits to joint returns and of separate tax credits to Jjoint

returns sc¢ long as the two individuals remain married in both the
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taxable year ifi which the tax credit is earned and the taxable year
to which the tax credit is to ke carried. Divorce and remarriage
in joint return cases present special problems. A joint tax credit -

of one couple cannct be carried to ancther taxable vear and applied

to the tax liability of a different ccuple. Afermer -spouse—shall

year—in—which—a—Jeoint return-was-—£ilted+ In applying the rules for

joint returns of husband and wife and separate returns of husband

and wife and . in cases involving divorce and remarriage, the
principles established under the Internal Revenue Code and Treasury
Regulations, and interpretations thereof, for net operating loss

earrybaeks—and carryovers and investment tax credit earrvhkaecks-and

carryforwards Tay be used as a guide.

4.8.85 Tax credits not assignable. No portion of the tax
credit earned by any investor shall be subject in any manner to
alienation, sale, transfer or assignment, except that tax cregdits

authorized by the Beard ifor investments by a partnership,

an S cdrpcration or individual‘joint investors may be apportioned

pursuant to Subsection 4.7.6 of these Rules.

4.9 Investment to Date. The tax credit provided for in

Code § 5E-1-8 is available only to those investors whose investment
in a Qualified West Virginia Capital Company occurs on or after the

first day of July 1986.
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4,10 Recapture. If the amount invested by the investor
is not used by the Qualified Company for gualified investments as
required by the Act and Section 4 of these Rules, the investor
shall not be subject to a recapture provision for any credit
claimed by him to date. However, the Qualified Company shall be
subject to the penalty imposed under Code §5E-1-12 and Subsection

6.6 of these Rules.

Section 5. Investment Reporting, Record Keeping, Restrictions and
Sale or Liguidation.

5.1 Investments. A Qualified Company shall invest a%

teast—sinty—pereent—{£0%+—of each separate capital base 1in

guralified Invéstments in accordance with the schedule set forth in

Subsection 5.3 of these Rules.. A egualified company may—invest—the




After "an investment is made, the Qualified Company must

obtain and submnit to the Beard

¥ with the next semi-annual
report of said Company, reguired to be filed pursuant to Subsecticn
4.1 of these Rules, affidavits prepared by any officer or partner
of the business invested in, which affidavits set <forth the

following:

5.1.1 That it is a business located in or principally

based in West Virginia;

5.1.2 That more than fifty percent (50%) of its assets~
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5.1.34 A brief descripticn of the activities the business

is engaged in._

5.2 "Affidavit from Qualified Companvy. The Qualified

Company shall submit to the Beaxd ;Tm

the filings reéguired under Subsection 5.1 of these Rules herein,
affidavits prepared by an officer, partner or trustee of the

Qualified Company which demonstrate:

5.2 1 That the business invested in is not a business

engaged in an a@ctivity prchibited by Subsection 5.5 of these Rules;

5.2.2 That the business invested in is a West Virginia

Business

5.2.3 If a Qualified Investment, that the West Virginia

Business invested in is engaged in activities that meet the

requirements of a Qualified Investment

5.3 Schedule of Qualified Investments. A Qualified West

Virginia Capital Company must invest each separate capital base in
Qualified Invéstments according to the following schedule:

5.3.1 At least &wenty E e percent (2635%) of its .

capital base within one yvear of the date on which the Qualified
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Company was designated as a Qualified West Virginia Capital Company

by the Board .y or on which each separate capital base was

designated as gualified by the EBeaxd

5.3.2 At least ferty £

capital base within two years of the date on which the Qualified

Company was designated as a Qualified West Virginia capital Company

¥y or on which each separate capital base was

by the Beoaxd .

designated as qualified by the Beaxd 2

5.3.3 At least sisky |

capital base within three years of @he date on which the Qualified

Coempany was designated as a Qualified West Virginia Capital Company

by the Beard Al

Yy or on which each separate capital base was

designated as gualified by the Beard .

5.4 Limitation of Qualified Investment. No more than
thirty percent (30%) of the total equity raised by a Qualified

Company may be invested in any one West Virginia bgusiness. For
purposes of this Subsecticn, eguity shall mean the total of all the

Eapital bases designated as gqualified by the Beoaxd :'

5.5 Investment Restrictions.

f A Qualified Company shall not invest any of its

capital base in any of the following businesses:
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Other Capital Compahiles;
Charitable and religious

g Conventional oil and gas

Insurance Companies;

institutions;

exploration;

{ Residential Housing or Development; and
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Any other business which the Beard

determines te ke against <the puklic intersst, the

purposes of the Act or in viclaticn of any law.
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.2 A Qualified Company may sell or ligquidate a

5.#@? Equity Capitalization Over Four Million Dollars.

If a Qualified Company raises capital in excess of Four Million
Dollars in a fiscal year, the capital in excess of Four Milliocn
Dollars does Tot constitute a part of the capital base of said
company énd is not subject to the restrictions and regquirements of .

Section 5 of these Rules.
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Section 6. audits, Reports, ?éﬁ?iﬁéﬁﬁiﬁ;}ﬁ?; Examination,

Failure to Comply, Penalties, Decertification

6.1 Annual Audit and Report. Aan audit shall be ccnducted

annually for each Qualified Company by a certified public
accountant, beginning at the end of the fiscal year of the Company,
and c¢ontinuing éef—a—@eféeé—eé—éé#e—yeafs—éfem—%he—da%é—eé—%he
Sompanyls—designation—as—aQualified—Company chiQualitied

¥

dbytheAuthorty In addition, an audit

shall be conducted for each capital base of the Qualified Company

designated as qualified. Such audits shall kbe—eenductedforfive

,, and may be

consolidated and submitted with all other audits reguired under
this Subsection, so long as the regquirements under the Act and

these Rules with respect to each capital base are separate and

distinct.

6.2 General Reqgquirements for Audits: The feollowing

requirements shall apply to Audits of the Qualified Company:

6.2.1 The certified public accountant must be independent
of the Qualified Company being examined to ensure that the audit

report will be impartial, in fact and in appearance.
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§.2.2 In perfecrming the audit, the accountant must
prepare working papers in accordance with the generally accepted
accounting standards of field work. Working papers for an audit
must be retained by the accountant for a minimum of three (3) years
from the date.cf the audit report, or longer if so netified in

writing by the Beaxd & .V before the end of the three (3) year

period. The working papers shall be made available upon written

request of the Beard ; - or the Director. The audit shall be

conducted in accordance with generally accepted auditing and

accounting principles and such other guidelines as the Beard

¥ may prescribe.

6.2.3 The audit report must address the methods of
cperation and conduct of the business of the Qualifig@,Compeny and
report on the Qualified Company's coﬁpliance with tﬁé‘requirements
of the Act and these Rules and in particular whether the company
has made proper and timely investments. Any instances of
noncompliance must be specifically cited, and if the accountant
finds that the Company has been in compliance, the accountant must

make a positive statement to that effect.

6.2.4 Three certified copies of the audit report shall be

submitted to the Beaxd

" no later than ninety days from the
end of each fiscal year, together with three copies of a

descriptive narrative of the Qualified Company's activities, its

62




financial statement, its methods of operation and the general

conduct of the Company.

6.2.5 EBach copy of the audit report and narrative .
statement must be bound in a durable cover. The name of the
Qualified Company and the time period covered by the report must be

vigibly printed on the front cover of the report.

6.2.6 Such other reguirements as the Beaxd 2

require. -

6.3 Confidentiality. A1t —records—decuments—and—altt

302 0¥ TLHeS
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6.4 Annual Beawd Authority Review. The Beard

shall conduct- an annual review of the Accountant's Report and Audit
and any other information filed by a Qualified Company to determine
if the company is abiding by the requirements of the Act and these
Rules, to adviSe the company as to the gqualification status of the
investments, and to ensure that no investment has been made in
violation of West Virginia Code §5E-1-12. The results of said
annual review shall be used to notify the Tax Commissioner of any
Qualified Companies that are not in compliance with the Act or
these Rules.

6.5 Investigation by Beard AUENority The Board

 may examine, under oath, any of the officers, directors,
partners, trustees, agents, employees or, investors of a Qualified

Company regarding the methods of operation and business of the

company, and any other matters which the Beard i may deem

" necessary to ensure compliance with the Act and these Rules.
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6.6 Non-Compliance Penalty. 2Any Qualified Company that
falls to make gqualified investments pursuant to these Rules and the
Act shall pay to the Tax Commissioner a penalty equal to all of the
tax credits authorized on the capital base which the Qualified.
Company failed to properly invest with interest at the rate of 1=~
1/2% per month, compounded monthly, from the date the said tax
credits were certified as allocated to the Qualified West Virginia
Qualified Company. The Tax Commissioner shall give notice tc the
Qualified Conpany of any penalties assessed hereunder. The Tax
Commissioner may abkate the penalties upon written requeét if the
Qualified Comﬁﬁny establishes reascnable cause for the failure to
make gqualified.investments. The Tax Commissioner shall deposit any
amounts received as penalties hereunder to the State general fund.

To carry out the provisions of this Subsection, the Tax

Commissioner shall have all powers and Beard 2 ¥ granted to
him under the West Virginia Tax Procedures and Administration Act
and the regulations promulgated thereunder and the penalty may be
assessed and collected in the same manner as other penalties are
assessed and collected under that Act.

6.7 Decertification. Failure cof a Qualified Company to

comply with the provisions of the Act or these Rules shall be

grounds for decertification of the Company by the Beard

pursuant to the Act.
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6.8 Notice. If at any time the ZEeard

determines that a Qualified Company is not in compliance with the

requirements of the Act or these Rules, the Beafé_ﬁf :t shall

give such Qualified Company written notice of such noncompliance
and that the Qualified Company shall be decertified in ninety (90)
days from the date of mailing of such notice unless the company

satisfactorily corrects such actions cof noncompliance or files a

petition with the Beaxd @ ﬁi for reconsideration and demands
an administrative hearing. Such hearing shall be conducted as

provided in Afticle &, Chapter 292 of the Code.

6.9 . Notice of Decertification. If a Qualified Company is

not in compliance with the Act or these Rules following said ninety
{90) day period provided by Section 5.8 of these Rules, the Beaxd

» shall send a notice of decertification to said Company .

and to the State Tax Commissioner. Decertification te a Qualified
Company may cause the forfeiture of any right or interest to
further tax —<credits under the Act or these Rules for the
decertified company or for any. Applicant, or for any Qualified
Company seeking an increase in its capital base, in which any
officer, general partner, managing partner, trustee, or investor
served as an officer, general partner, managing partner, or trustee

of any decertified Qualified Company.
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RESPONSE TO ITEM 6
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY

The West Virginia Capital Company Act, W. Va. Code, §5E-
i-1 et seg. (the "Act"), was substantially and materially amended
during the Regular 1;91 Legislative Session, such amendments having
become effective as of June 9, 1%%1l. The Legislative Rules
currently in effect do not reflect and often contradict the
substantial and material amendments which the Legislature made
during the 1991 Regular Session.

This inconsistency and contradiction between the
provisions of the Act as amended and fhe present Legislative Rules
nust be promptly cured by the effectuation of these Emergency
Rules, as the limited amount of tax credits granted under the Act
are allocated, beginning with the July 1 start of the state fiscal
year, in the order that capital companies are gqualified or new
capital bases are formed. It is, therefore, imperative that the
Legislative Rules be replaced by these Emergency Rules by July 1,
1991 or as soon as possible thereafter.

Therefore, for the reasons stateé above and becauée the

Act has substantial effect on the fiscal well-being of the State,

an emergency exists within the meaning of W. Va. Code, §29A-3-15(g)

as prompt effeCtuation of these Emergency Rules shall preserve the

public welfare and prevent substantial harm to the public interest.
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DEPARTMENT OF COMMERCE,

LABOR & ENVIRCNMENTAL RESOURCES
OFFICE OF THE SECRETARY

State Capitol Charleston, West Virginia 25305 304/348-3255

June 27, 1991

The Honorable Ken Hechler

Wast Virginia Secretary of State
Building 1, Suite 137-K

State Capitol

Charleston, West Virginia 25305

Dear Mr. Hechler:

I, John M. Ranson, as Cabinet Secretary of Commerce,
Labor and Environmental Resources, approve the filing of the
attached emergency regulations for the West Virginia Capital
Company Act.

Sincerely yours,

e & 2

ohn M. Ranson

Cabinet Secretary

Department of Commerce, Labor
and Environmental Resources




