Wast Virginia State Emergency Response Commission Response to Comments of the Emergency
Planning end Commauanity Right-To-Know Rule, 35-01

The Commission receivad the attached comments and voted to accept the comments and amend the
proposed rule based upon the commeants. :



Independent Ol and Gas Association of West Virginia, Ine.
and
West Virginia Oif and Natural Gas Association

Joint Comments te the Proposed Revisionsto Legislative Rule, 55 C.5.R. 1,
"Emergency Planning and Community Right to Know"

To:  State Emergency Response Commission

ATTH: Lisa Paxten

e-mait lisa.a.paxion@wv.gov
2403 Farlawn Averus
Dhanhar, WV 25064

Independent Ol & Gas Association of West Vieginis, Inc. ("TOGA™ and West Virginia
{4l & MNatoral Gas Association ("WVONGA™ appreciate the opportonity 0 suhmil the following
jomt comments on the proposed tovisions to legslative mile, "Emergency Plaoning and
Communtty Faght to Know" 55 C.8.R. 1 ("Proposed Rule™). The Proposed Rule was submitied to
the West Virgimiz  Secretary of State on July 13, 2020, mclding & notice that writien comments
mst be subomitted fo the Siate Emergency Response Commntssion {("SERC™} by 400 pom August
12, 2020, WVYONGA and 1OGA (sometimes jointly referred to herein as "Commenters” or "the
Associations™ are recognized as representing viriually the entire of and gas mdustry n West
Virginia and appreciate the opportunity to submit their joint comrnents to the Proposed Rule.
These cormments are submitied wihoul prejudice {o any member of one or both Associations
submiting comments, mchxdng comments that may be mconsistent with these comments,
concermng the Froposed Rule.

The Asseciations

Formed w 1939, IDGA & a statewyde nonprefit trads association that represenis companic s
engaged n the extraction and production of natural gas and ol © West Virgima, as well as the
companies that support these extraction and production activities.  10GA was formed fo promote
and protect a strong, competitive and capable independent natural gas and off producing ndustry
m West Vigmia, while also protecting the natural environmsent of oor state. [OCGA hasbeen in
existence during tirmes of boom and bust and #x members have a long history of driving mnovation
m exploration and development of West Virginia®s off and pas reserves. [0GA members operate
m vitually every county in West Virgina and have g longstanding tradition of working with the
West Virgtia Departmert of Environmental Protection ("WVDEP™) and other siate agencies to
help regulstors understand existing operativos and new innovations  and how 1o effectively regulate
new technologies in a manner that protects public bealth and the environment while promoting the
econce developimernd so crucial to West Virginia,
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Chartered in 1915, WVONGA s one of the oldest trade organizations in West Virginia,
amnd serves the entire off apd gas indostry.  The activides of WVONGA moembers inclode
construction, eanviconmental services, drifing, completion, gathermg, transporting, distribution
and processing. WYONGA mermbers operate in almost every county in West Virginia and employ
thousands of people across the State, with payrols tofaling hundreds of millions of dollars
amuually, Members have cumlative mwvestraent of nearly ten biion dollars i West Virginia,
accourt for most of the preduction and recent well work permats, operate more than 20,000 miles
of pipeline across the state and provide oil and natoral gas to more than 300,000 West Viginia
homes and businesses. As such, WVUONGAs members have akeen mterest n all aspects ofheakh
and envirommental regulation associated with o and gas activities, including the Proposed Rule.

Comments to Proposed Rule

The Associtions’ primary focus in these comments relate to dekbon of former sections
4.6 and 9.7 governing the fee structure associated with of amd gas oxiraction storage facilities.
SERC proposed ncreasing the fees on oil and pas extraction storage facilities by executive action
i Aupust 2018, which fee increase was abandoned following IOGA's objection to the ncrease of
a fec established by kegslatrve rule 55 C.S R 1

Now SERC appears to propose a dramatic foe ncrease on oil and gas operators during a
period of ongoing depressed commodity prices underlving some of the worst cconomic conditions
the industry has experienced i recent memory. Seclion 15-3A-53(}) suthorizes SERC o
plomulgate rules eahhhshmg the following fees . . . which shall be reasonably calculated to
recover the nocessary expenses incurred by the Office ni' Emergency Services m the administration
of this article.” Wihowt any cxplanation or justification for the fee morease divected at the off and
pas mdustry, SERC would dramatically increase fees on ofl and gas operators having "extraction
storage facilities.” It appears that SERC seeks a fee morease on an operator having 35 lecations
with "oxtraction siorage facifities" f{rom 325 to 3875 per vear - a staggering 35-fold jump. In
another example, an operator having 100 locations with "extraction storage fhcilities” would
gxperience afee mereaze from $675 10 $2,500 per year - a nearly 270% increase.

fn s July 13, 2020 public notice, SERC disingenuously asserts that there will be no mopact
of the rule on the State or #5 residents. Based upon the examples above, the Associations beg to
differ. The public notice does acknowledge an increase on revenues o the state govermment,
specifically a special revenue account and explams that “the monies will be then sent to local
government agencies in prants.” The fiscal note detall reflects cwrent expenses of $271,358.51 for
fiscal year 2020, $152351.44 for fiscal year 2021, and $202,144.42 for fiscal year upon full
snplementation.  As noted above, §15-5A-5() authorizes fees "reasonably caleulated to recover
the necessary expenses mourred by the Office of Emergency Services in the administration of this
article,” but # does not authorize the collection of fees withow ustlication or explanation.

In 2017, the West Virginia Legishuwe passed H.B. 3048 which mwreased the maximum
fee per "facility" from 3100 to $2.500. The fiscal note clamed the bill "will generate approx.
$55,000 m addtional revenue by morsasing g 30-vear old cap on fees that chendeal facilities pay
when filing teports of mventory 1o the State Emergency Response Commission. ™ The note further
explained that "{tlvs increased (sic) only #npacts a bmited number of larger factities that store
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and report munerous chemmcals, Most faciliies will not pay more than the minrn $25.00 fee”
Finally the fiscal note estimates increased revenues of $35,000 per year.

Now only three vears later, SERC proposes fee revisions that could generate dramatics fiy
higher revenues upon full wplementation. The explanation of s estaates spoply clamns
rletwns more monies © the local agencies” withowt any rationale for sending more money (o

ncal agencies. Should we simply assume that SERC believes more fees are better than less fees.

The Associtons alo offer the followmg specific observations concerning the Proposed
Rule:

1.1. Following the word "establishes” insert the words “reporting requirements and.” Also,
following  the words "collection of" delete the words "public of becmuwe not all information

collected will be puble mformation.

2.1.9. "List of MSDS Chemicals” conld be revised to "List of SDS Chemicals® congistent
with the current use of the term m federal regulations.

2.1.10, same commuent asm 2.1.9. Also, the C.F. K. reference should bs to 29 instead of 40
3.1, same comment as 2.1.9. concerning MSDS to 5D8,

5.2 should be rovised o moorporate former sections 8.6, and 3.7, regardng odf and gas
extraction storage facilities.

5.3, references to 5.3 should be 1o 5.2,

5.4. reference to 5.4, should be to 5.3

Page3of4



Conchusion

The Associations believe 55 CRE 1, ichding the revisions contained i the Proposed
Rule with regard to fees I wreasonable and beyond the scope of SERC's authority as drafted. The
Proposed Rule should be withdrawn following which discussions with the regulated communities
and other stakeholders could be undertaken o develop aruk thal addresses fees necessary for the
administration of article 5A that does not create 2 windfall of revenue o SERC.

The Associations request that these commenis be given serious and careful consideration.
We ook forward to reviewing the response to comments requred purssant to the West Virginia
Administraiive  Procedures Act

Respectfully Submitted,

West Virginia Oif asd Independent O and Gas
Natural Gas Association Association of Wesi Virginis, Inc.
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