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Office of West Virginia
Secretary Of State

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE AND FILING WITH THE LEGISLATIVE RULE-

MAKING REVIEW COMMITTEE
AGENCY: State Emergency Response Commission TITLE-SERIES: 55-01
RULE TYPE: Legisiative Amendment to Existing Rule:  Yes Repeal of existing rule: NGO

RULE NAME: 55-01 Emergency Planning and Community Right to Know

PRIMARY CONTACT

NAME: Lisa Paxton
ADDRESS: 2403 Fairlawn Avenue

Dunbar, WV 25064
EMAIL: lisa.a.paxton@wv.gov

PHONE NUMBER: 304-558-5380

CITE STATUTORY AUTHORITY: 15-0A-5

EXPLANATION GF THE STATUTORY AUTHORITY FOR THE LEGISLATIVE RULE, INCLUDING A DETAILED SUMMARY OF
THE EFFECT OF EACH PROVISION OF THE LEGISLATIVE RULE WITH CITATION TO THE SPECIFIC STATUTORY
PROVISION WHICH EMPOWERS THE AGENCY TO ENACT SUCH RULE PROVISION:

15-5A~5 sets forth the rule-making authority of the commission with regard o the Community Right-to-Know Act.
The rule updates the provisions according to statute, removes provisions for which the agency lacked rule-making
authority, removes language that is being transferred into a second legisiative rule, and updates the fee structure.

IS THIS FILING SOLELY FOR THE SUNSET PROVISION REQUIREMENTS IN W. VA. CODE §29A-3-19(e)? No

[F YES, DO YOU CERTIFY THAT THE ONLY CHANGES TO THE RULE ARE THE FILING DATE, EFFECTIVE DATE AND AN
EXTENSION OF THE SUNSET DATE? No

DATE eFiled FOR NOTICE OF HEARING OR PUBLIC COMMENT PERIOD: 7/13/2020
DATE OF PUBLIC HEARING(S) OR PUBLIC COMMENT PERIOD ENDED: 8/12/2020

COMMENTS RECEIVED:  Yes

(IF YES, PLEASE UPLOAD IN THE COMMENTS RECEIVED FIELD COMMENTS RECEIVED AND RESPONSES 7O
COMMENTS)

PUBLIC HEARING: NoO



(IF YES, PLEASE UPLOAD IN THE PUBLIC HEARING FIELD PERSONS WHO APPEARED AT THE HEARING(S)} AND
TRANSCRIPTS)

RELEVANT FEDERAL STATUTES OR REGULATIONS:  Yes

WHAT OTHER NOTICE, INCLUDING ADVERTISING, DID YOU GIVE OF THE HEARING?

Notice to stakeholders.

SUMMARY OF THE CONTENT OF THE LEGISLATIVE RULE, AND A DETAILED DESCRIPTION OF THE RULE’S PURPOSE
AND ALL PROPOSED CHANGES TO THE RULE:

The existing rule is outdated, having last been updated in 1893. The rule is being brought into statutory
compiiance and updaies the fee structure.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE THE RULE:

The rule establishes fees for the implementation of Title 1 of the Superfund Amendments and Reauthorization
Act of 1986 and W.Va. Code 15-5A-1 et seq. for the collection of public information on certain hazardous and
toxic chemicals in communities throughout West Virginia.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
LEGISLATIVE RULE:

A. ECONOMIC IMPACT ON REVENUES OF 5TATE GOVERNMENT:

Will increase, however the monies will be then sent to local government agencies in grants.

B. ECONOMICIMPACT ON SPECIAL REVENUE ACCOUNTS:

Will increase, however the monies will be then sent to local governments in granis.

C. ECONOMIC IMPACT OF THE LEGISLATIVE RULE ON THE STATE OR TS RESIDENTS:

None.



D.  FISCAL NOTE DETAIL:

Effect of Proposal Fiscal Year
2020 2021 Fiscal Year {Upon
Increase/Decrease |Increase/Decrease Full
(use "-") {use "-") Implementation)
1. Estimated Total Cost | 371358.51 252351.44 302144 .42
Personal Services 0 0 0
Current Expenses 271358.51 152351 .44 202144 .42
Repairs and Alterations |0 0 0
Assets 0 0 0
Other 100000.00 100000.00 100000.00
2. Estimated Total 157670.40 180984.75 164210.00
Revenues

£. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

Returns more monies {o the local agencies.

BY CHOOSING 'YES', 1 ATTEST THAT THE PREVIOUS STATEMENT 1S TRUE AND CORRECT.

Yes
Stacy L Nowicki-Eldridge -- By my signature, i certify that | am the person authorized to file legislative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 55
LEGISLATIVE RULE
STATE EMERGENCY RESPONSE COMMISSION

SERIES 1
EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW

55-1-1. General.

1.1. Scope. -- This rule cstablishes fees forThese Hece
Virginia—state Emerpency ResponseCommissionfor thc 1mplcmcntat10n of Tltle III of the Supcrfund
Amendments and Reauthorlzatlon Act of 1986 and W. Va. Code '15 5A-1 et seq. feorthepurpose—ef
: ; prerg : 5 d : gram for the collection and
d-rssem-m&t-l-eﬂ—t:e—t-he ipubhc of mformatlon on certam hazardous and tox1c chemicals in communities
throughout West Virginia.

1.2. Authority. -- W. Va. Code '15-5A-5.
1.3. Filing Date. -- June4—9003

1.4. Effective Date. -- June-4—003

1.5 Sunset Provision. -- This rule shall terminate and have no further force or effect on XX XXXX

55-1-2. Definitions.
2.1. The following terms shall have the meaning described by this section:

2.1.1. “Emergency planning district” means a geographic area designated by the SERC as requiring
its own comprehensive emergency response plan. The SERC may designate existing political subdivisions
or multijurisdictional planning organizations as such districts.

2.1.2. “Facility” means all buildings, equipment, structures, and other stationary items which are
located on a smgle site or on contiguous or adjacent sites and which are owned or operated by the same
person (or by any person which controls, 1s controlled by, or under common control with, such person) and

subject to the provisions of Section 302 of Title I1I, 42 U.S.C. 11002.

2.1.3. “LEPC” means a Local Emergency Planning Committee, for cach emergency planning
district, which is appointed by the SERC in accordance with the provisions of W. Va. Code "15-5A-7.

2.1.4. “SERC” means the State Emergency Response Commission, a statutory body created
pursuant to W. Va. Code '15-5A-1 et seq.

2.1.5. “Title lII”’ means the Emergency Planning and Community Right-to-Know Act of 1986, as
amended, and the regulations promulgated thereunder. 42 1TU.5.C. 11001 et seq. P.L. 99-499.

2.1.6. “Emergency notification” means the notification required by Section 304 of Title 1L, 42
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U.S.C. 11004, which must be given immediately in the event of a release of a listed hazardous substance
that exceeds the reportable quantity for that substance.

2.1.7. “Emergency response plan” means the plan to be developed by each Local Emergency
Planning Committee in accordance with W. Va. Code '15-5A-7 and 42 U.S.C. 11003.

2.1.8. “Hazardous chemical mventory form” means the Emergency and Hazardous Chemical
Inventory Form that must be submitted by covered facilities to the SERC, the LEPC and the local fire
department which has jurisdiction over the facility.

2.1.9. “List of MSDS Chemicals” means a list of chemicals submitted to the SERC, the LEPC and
the local fire department in lieu of the requirement to submit copies of MSDS.

2.1.10. “MSDS” means material safety data sheet, a form required by the Occupational Safety and
Health Act of 1970, as amended, and the regulations promulgated thereunder, 29 U.5.C. 651 et seq., and in
accordance with the Federal Occupational Safety and Health Administration’s Hazard Communication
Standard, 40 C.F.R. 1910.1200, for reporting health and safety information on hazardous substances.

2.1.11. “Toxic chemical release form™ means the form that must be reported annually of toxic
chemical releases on a Toxic Chemical Release Reporting Form to the EPA and a State Official designated
by the Governor pursuant to Section 313 of Title 111, 42 U.S.C. 11023,

2.1.43 12. “Threshold quantity” means the amount of a substance present at a facility in which a
facility becomes subject to the provisions of Title II1, 42 U.5.C. 11002,

2.1.44 13. “Gasoline dispensing facility” means any retail site where gasoline is transferred from
a stationary storage tank to a motor vehicle gasoline tank used to provide fuel to the engine of that motor
vehicle.

2,145 14. “Oil and gas extraction storage facility” means a facility that exclusively stores crude
oil or liquid hydrocarbons or other fluids resulting, obtained or produced in connection with the production
or storage of crude oil or natural gas; receives the crude oil liquid hydrocarbon or other stored fluids by
direct conveyance through piping or tubing; 1s located on the same site as, or on a site adjacent to, the well
from which the crude oil, liquid hydrocarbons, or other fluids are produced or obtamed; and is used for the
storage of the crude oil, liquid hydrocarbons or other fluids prior to their transportation off the premises of
the facility for sale, use or disposal.

2.2 Terms not defined in these regulations, nor having a meaning ascribed to them pursuant to W. Va.
Coade '15-5A-3, shall have the meaning and definition ascribed 42 U.S.C. 11001 to 11050 and in 40 C.F.R.
Parts 350, 355 and 370 inclusive of the appendices corresponding to Part 355.

55-1-3. Reporting by Covered Facilities.
3.1. The owner or operator of a facility shall prepare and submit MSDS or list of MSDS chemicals to

the SERC, the LEPC and the local fire department with jurisdiction over the facility containing the
mformation required by and in accordance with Section 311 of Title I, 42 U.S.C. 11021.
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3.2. The owner or operator of a facility shall prepare and submit hazardous chemical inventory forms
to the SERC, the LEPC and the local fire department with jurisdiction over the facility containing the
mformation required by and in accordance with Section 312 of Title 111, 42 U.S.C. 11022.

3.3. The owner or operator of a facility shall prepare and submit toxic chemical release forms to the
SERC as required by and in accordance with Section 313 of Title ITI, 42 U.5.C. 11023.

55-1-4. Emergency Notification.

The owner or operator of a facility subject to this rule shall provide emergency notification of any
release as required by and in accordance with Section 304 of Title III, 42 U.S.C. 11004 which provisions
arc hereby made a part of this rule and are incorporated by reference.
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'55-1-95. Fees.

95.1. All facilities required to submit_ annual hazardous chemical inventory forms erMSPS—+required
by-Sections=3Hand-312 of Title 11, 42 U.5.C. H02and 11022, respeetizely, shall pay the fees set forth
in this section. All fees collected shall be deposited into a subaccount of the SERC and may only be used
for purposes authorized by W. Va. Code '15-5A-1 et seq.

1 A facﬂltv shall pay the followmg fees
g ¥ : ] d brrits submitting
annual hazardous chem1cal 1nvent0ry forms GFMSBS—E[S requ1red under Sectlon*s%—l—l- and 312 of Title 111,
42 U.8.C. Ho2dand 11022, All annual fees imposed by this Section 5 of this rule shall be pavable to the
SERC on or before the first day of March of sach vear.

5.2.a. A base inventory fee of twenty five dollars ($25.00) for each facility. Depending on the type
of facility. the following mventory fees shall also apply:

94 5.2.a.1. An owner or operator of a facility subject to inventory reporting which has present in
excess of five hazardous chemicals in an amount equal to or above the threshold quantity shall pay an
additional annual inventory filing fee of ten ($10) dollars per hazardous chemical for cach hazardous
chemical in excess of five. This fee does not apply if the hazardous chemical reported on the hazardous
chemical inventory form is also an extremely hazardous substance to which the additional annual inventory
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filing fee 1s imposed by Section 95-35.2.a.2 of this rule.

Q5. 5.2.a.2. Anowner or operator of a facility subject to inventory reporting shall pay an additional
annual inventory filing fee of fifty ($50) dollars per extremely hazardous substance for cach extremely
hazardous substance reported on the hazardous chemical inventory form.

96-  5.2.a.3 An owner or operator of an o1l and gas extraction storage facility who 1s required to
submit a hazardous chemical inventory form must only submit one base inventory fee for reporting up to
fornatmere-than thirty-five (35) oil and gas extraction storage facilities shalpay-anannualfee-of twenty—
e85 -dellars._For every facility which is reported by an owner or operator of an 01l and gas extraction
storage facility which would exceed thirty five (35) facilities for that owner or operator, an additional filing
fee of ten dollars ($10.00) shall be paid by the owner or operator for every facility over thirty five of this

tvpe of facility reported by that owner or operator .

5.3. An owner or operator of a facilityv, who 1s subject to this rule and who fails to submit the
annual inventory filing fee by the deadline established in subsection 5.3. of this rule each vear shall pay to
the SERC. in addition to the fees owed as described in section 5.3.a of this rule, a late fee equal to twenty
percent (20%) of the total fees due and owing the SERC.,

8125.4 Inno event shall the total annual fees imposed on any one facility exceed the fees established
under the provisions of W. Va. Code '15-5A-5()), exclusive of the late fee imposed by Section 948 5.4 of
this rule.

8135.5. A municipal corporation of this state which operates two or more facilities which are subject
to the annual inventory filing fees imposed by this Seetien9 subsection may aggregate the fees for all such
facilities and remit such fees with one reporting form as though all such facihities constituted a single

facility.
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'55-1-H6. Enforcement.

+6.1. The Chawrman of the SERC may order a facility owner or operator to comply with the
requirements of applicable federal law, W. Va. Code '15-5A-1 et seq. and these rules.

Ho6.2. Upon failure of an owner or operator of a facility to comply with the provisions of applicable
federal law, W. Va. Code '15-5A-1 et seq. or this rule, the Chairman may request the attomey general to
commence an action for civil penalties, injunctive relief or other appropriate relief to enforce such
provisions, rules or order.




