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Effect of Proposal Fiscal Year
2020 2021 Fiscal Year {Upon
Increase/Decrease [Increase/Decrease Full
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n/a

BY CHOOSING 'YES', 1 ATTEST THAT THE PREVIOUS STATEMENT 1S TRUE AND CORRECT.

Yes
April L Robertson - By my signature, | certify that | am the person authorized to file legisiative rules,

in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 64
LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

SERIES 5%
BEHAVICRAL-BWEALTH CLIENT RIGHTS AT STATE-OPERATED MENTAL HEALTH FACILITIES

§64-59-1. General.

1.1. Scope. -- This legislative rule establishes the rights of clients of state-operated behavioral mental
health facilities.

1.2. Authority. -- W. Va. Code §27-5-9(g).

1.3. Filing Date. -- May-1-1995.

1.4. Effective Date. -- May1-1995.

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect upon the
expiration of five years from its effective date.

1.6. Construction. -- This rule shall be liberally construed to effectuate the rehabilitative goals of
Chapter 27 of the West Virginia Code, consistent with the protection of client rights and dignity.

§64-59-2. Application and Enforcement.

2.1. Application. -- This rule applies to state-operated bekavioralhealth mental health facilities that are
licensed to provide behavioral health services or inpatient psychiatric services.

2.2. Enforcement. -- This rule is enforced internally by the Secretary of the Department of Health and
Human Resources or his or her designee, or externally by individual action.

§64-59-3. Definitions.
3.1. Administrator. -- The chief executive officer of the mental health facility.
3.2 Chemical Restraint. -- The use of drugs or medications as a behavioral control mechanism in

accordance with 42 C.F.R. § 482.13(e). Drugs or medications used solely as a means of coercion, discipline,
convenience, or retaliation are prohibited.

34 3.3. Client. -- Any individual receiving treatment or services in or from a state-operated behavieral
heatth mental health facility who has been committed to the facility in accordance with W. Va. Code §27-5-1
et seq., or W. Va. Code §27-6A-1 et seq., or both.
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3-5-3.4. Clinical director or chief medical officer. -- The person who has the responsibility for decisions
involving clinical and medical treatment of clients in a behavieral mental health facility; as—speecified in
accordance with W. Va. Code §27-1-7.

3-6- 3.5. Facility. -- A behawieral mental health facility that treats clients as defined herein.

37 3.6. Individualized Program Plan (IPP). -- A master treatment plan to promote the discharge of a
client that is prepared and maintained in accordance in with 42 C.F.R. § 482.61. Unless hecessary to comply
with any subsequent amendment of any relevant Code of Federal Regulation provision, an initial treatment
plan for each patient shall be completed within 24 hours of a client’s admission to a mental health facility by
aregistered nurse in consultation with the client or his or her legal representative, or both, with input from
other available disciplines at the mental health facility. A master treatment plan for each client shall be
prepared and documented in the client’s medical record within seven days of a client’s admission to a
mental health facility. which—s—a—writter—irdividuatized—plar—specifica atered—to—individual-reeds;

3-8- 3.7. Legal Representative. --

321 3.7.1. A conservator, temporary conservator or limited conservator appointed pursuant to
the West Virginia Guardianship and Conservatorship Act, W.Va. Code, §44A-1-1 et seq., within the limits set
by the order;

3821 3.7.2. Aguardian, temporary guardian or limited guardian appointed pursuant to the West
Virginia Guardianship and Conservatorship Act, W. Va. Code, §44-1-1 et seq., within the limits set by the
order;

3-83- 3.7.3. An individual appointed as committee or guardian prior to June 9, 1994, within the
limits set by the appointing order and W. Va. Code §44A-1-2(d);

324 3.7.4. A person having a medical power of attorney pursuant to the West Virginia Medical
Power of Attorney Act, W. Va. Code §16-30-1 et seq., within the limits set by the law and the appointment;

32.5-3.7.5. Arepresentative payee under the U.5. Social Security Act, Title 42 US Code § 301 et
seq., within the limits of the payee's legal authority;

3-86- 3.7.6. A surrogate decision-maker appointed pursuant to the West Virginia Health Care
Surrogate Act, W. Va. Code §16-30-1 et seq., or the West Virginia Do Not Resuscitate Act, §16-30C-1 et seq.,
within the limits set by the appointment;

3-8-F 3.7.7. Anindividual having a durable power of attorney pursuant to W. Va. Code §39B-1-101
et seq., or a power of attorney under common law, within the limits of the appointment; or

3-8-8- 3.7.8. Anindividual lawfully appointed in a similar or like relationship of responsibility for a
client under the laws of this state, or another state or legal jurisdiction, within the limits of the applicable
statute and appointing authority;
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38-9-3.7.9. Ifalegal representative has been appointed for or designated by any client as having
the authority to exercise on behalf of the client one or more of the client's rights under this rule, the facility
shall permit the individual's legal representative to act on behalf of the individual and to exercise the
authority to the extent granted to the legal representative in the order or other document naming the legal
representative or pursuant to the statute authorizing the legal representative and to the extent that the
legal representative's acts are not hostile or adverse to the best interests of the client. This provision does
not relieve the facility of the responsibility of informing the individual client as required by this rule, to the
extent that the individual is capable of understanding the matter, nor does it in any way deprive the client of
his or her legal rights granted under this rule or state or federal law or rules and regulations. If the client has
a legal representative, the name, address and telephone number of the legal representative shall be
recorded in the client's financial and clinical records, as applicable, along with the nature and scope of the
authority granted to the legal representative by order, appointment or law. The facility shall also maintain a
copy of the document documenting or designating the legal representative. The facility administrator and
staff should note that the various types of legal representatives do not necessarily have the lawful authority
to act on behalf of the resident in all matters which may require action by a legal representative. For
example, a conservator may have responsibility for financial affairs, but not personal affairs, such as medical
care.

341 3.8. Mechanical Restraints. -- Hardeufsstraighijackets-er—sleavas—oarother Restraining devices

of any tvpe or form m&a—t—r&n&—ef—t—he&e—éewee& wh+eh—aFe—de5+gﬂed—aﬂd—a-pphed—£er—t-h-e—p&Fpeae—e£
ior-in accordance with 42 C.F.R. §

482.13(e). Restraining devices used solely as a means of coercion, discipline, convenience, or retaliation are
prohibited.

3.9. Mental Health Facility. -- Mertathealth A facility defined by W. Va. Code §27-1-9.

312 3.10. Neglect. -- Apy-reglcept—reckless-or-nteptoral-falureto-meetthereadsofa-client—or

commission W|th|n the meaning of W. Va. Code §9-6-1(3), that violate 42 C.F.R § 482.13, or that constitute a
breach of the applicable standard of care, including the failure to provide goods and services necessary to
avoid physical harm, mental anguish, or mental illness.
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tercourse—ate: Actions of omission or commission within the meaning of W. Va. Code §9-6-1(2), that
violate 42 C.F.R. § 482.13, or that constitute a breach of the applicable standard of care. Physical abuse
includes, butis not limited to, the infliction or threat to inflict physical pain or injury on, or the imprisonment
of any patient, including pain associated with mental abuse, verbal abuse, sexual abuse, involuntary
seclusion or any physical or chemical restraint not required to treat the patient’s clinical symptoms,
regardless of the patient’s ability to understand or recognize the abuse or the willful infliction of injury,
unreasonable confinement, intimidation, or punishment, with resulting physical harm, pain, or mental
anguish, including staff neglect or indifference to infliction of injury or intimidation of one patient by
another.

334 3.12. Seclusion. -- ‘ d
dee&wﬁeh—theehent—e&nﬂet—epen—ﬁmm—m&de— ctions or conductdeflned by 42 C.F.R. §482 13. Seclu5|o

used solely as a means of coercion, discipline, convenience, or retaliation are prohibited.

3-45- 3.13. Secretary. -- The Secretary of the West Virginia Department of Health and Human
Resources.

336 3.14. Sexual Harassment. -- Physical advances or, nonverbal conduct that is sexual in nature that
is either: (1) unwelcome, offensive, or creates a hostile environment, when the staff member is aware or has
been informed that his or her conduct falls into one of these categories; or (2) is sufficiently severe or
intense to be abusive to a reasonable person in the particular context.

34+ 3.15. Verbal Abuse. -- Fhe—use—ottarauase—tone—orintection-ofvoice—that-wouldtikelybe

that wolates 42 C.F.R. § 482.13, or that constitutes a breach of the appllcable standard of care. Verbal abuse

includes, but is not limited to, the use of oral, written or gestured language or tone that is disparaging,
frightening, humiliating, and/or derogatory to patients or their families, or within their hearing distance,
regardless of their age, ability to comprehend, or disability.

§64-59-4. Adoption of Other Standards.

lnadditiente-thestandardssetforthinthisrule; Notwithstanding anything herein to the contrary, the
relevant portions of Conditions of Participation for Hospitals, 42 CFR Part 482, Subparts A through E; the
State Operations Manual — Survey Protocol , Regulations and Interpretative Guidelines for Hospitals that is
publlshed by the Centers of Medicare and Medicaid Services, as may be amended and Cenditions—of

+n—t-he—]r9-93-AeeFed+t-a-Hen-Manua+ for Hhospltals as amended adopted by of the J0|nt Comm|55|on shall

a-Fe-heFeby—a-d-e-pt-ed—by—Fe-feFenee Prowded That to the extent there isa confllct between the federal
regulations or the accreditation standards and the standards specified in this rule, the more stringent
standard applies, except that, if there is a conflict between a standard set forth in this rule and a federal
standard required for purposes of certification for participation in Medicare or Medicaid, as_may be
amended, the relevant federal standard prevails shall supersede any provision in this rule.
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§64-59-5. Clients' Rights Generally.

5.1. Persons with behavioral health problems are more likely to have their human and civil rights denied
bacause of their condition. Consequently, special attention and effort are required to assure that these
human and civil rights are exercised and protected in all behavioral health services.

5.2. No Discrimination. All behavioral health facilities shall make available all services to persons in
need without discrimination because of race, creed, color, sex, age, national origin, marital status, lack of
wealth, bardieap disability or duration of residence.

5.3. Civil Rights of Clients. Every client served by any facility operated by the Department shall be
permitted to exercise all of his or her civil rights, including but not limited to: civil service status and
appointment; the right to register and vote at elections; the right to acquire and dispose of property; the
right to execute instruments or rights relating to the granting, forfeiture or denial of a license, permit,
privilege or benefit pursuant to any law; the right to enter into contractual relationships, to marry or to
obtain a divorce; or the right to hold a professional, occupational or vehicle operator's licenses, unless he or
she has been appointed a legal representative and the court has made a specific finding that the client is
incompetent to exercise the specific right or category of rights.

5.4. Responsibility of Administrator. It is the responsibility of the mental health facility's administrator
to assure that each client is informed of his or her rights and to make all necessary arrangements to allow
the client to exercise his or her rights.

5.5. Clients’ Rights in A Facility or Group Setting Generally. Clients shall be housed with other clients of
similar age and activity levels, unless specific reasons such as the need to protect a client with a low level of
adaptive skills and ability for self-defense are noted in the treatment plan.

5.6. Right to Least Restrictive Residential Setting. The client has the right to access treatment in the
least restrictive setting. The goal of treatment for a client shall be to address needs so as to permit the client
to be in the least restrictive setting.

5.7. Right of Privacy. Aclient has a right to as much privacy as the area in which he or she is residing will
allow, and the right to move about freely unless his or her safety is threatened or otherwise clinically
contraindicated.

5.8. No Deprivation of Rights As Punishment. No client can be deprived of a right provided by law or

regulation as punishment. No client may be deprived of a right ferelinicalreasens-exceptforanincident
related-te-theexercise-ofthatright unless otherwise clinically indicated and, if sg, then only for so long asis

necessary to permit correction of the situation, ef behavior, or clinical needs of the client.

5.9. Every client, upon his or her admission to a behavioral health facility, and at any later time upon
request, shall be given a summary of the rights afforded by this rule and as required by 42 C.F.R. §482.13. A
copy of this rule shall be posted in a prominent public place in each facility.

§64-59-6. Clients' Right to Treatment.

6.1. General. All clients of behavieral mental health facilities have a right to treatment in the least
restrictive setting in an outpatient community-based program to the extent resources and programs are
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a\fallabler and are further entitled to reasonable and available care and treatment necluding-habilitation:

5e+=v+ee5—5-u+t—ed—te—t—he+em-d-m-d-ua-l—need-5 that will promote the dlscharge of clients to the least restrictive
ettlng Treatment shall be prowded ha-mane#y—m—a#enmﬁenment—ﬂaat—a#epdaéwd—bgal-and—mguhtew

in accordance with the relevant parts
of 42 C.F.R. § 482, the accredltatlon standards of the Joint Comm|55|0n and the State Operations Manual—

Survey Protocol , Regulations and Interpretative Guidelines for Hospitals.

6.2. Prohibition on Admission for Confinement. No individual shall be admitted to or detained in a
behavieral mental health facility for the sole purpose of confinement except as otherwise permitted by law.

6.3. Trained and Competent Personnel. Everyeliertofabehavioral-healthfacilityhasarightte

md-m-d-ua-h-z—ed—t—rea-t—men-t—ple-n-s— All care and treatment must be provided by quallfled personnel and staffln
accordance with 42 C.F.R. § 482.62.

6.4. Periodic Psychiatric Evaluation. Unless the client’s clinical condition requires otherwise, every Every
client of a behavioral mental health facility has the right to a earefulandperodic psychiatric evaluation
consistent with the applicable standard of care no less frequently than once every three months:_Provided,
That the initial psychiatric evaluation of each client admitted to a mental health facility shall be conducted
within 60 hours of the client’s admission in accordance with 42 C.F.R. § 482.61(b).

6.5. Appropriate Treatment, Program Plan, Treatment Planning, and Discharge Planning Based on
Examination and Diagnosis. Every client of a bekavieral mental health facility has a right to treatment based
on appropriate examination and diagnosis by a staff member operating within the scope of his or her
professional license. All evaluations, program plans, initial treatment plans, master treatment plan,
treatment, clinical care, development of assessment and diagnostic data, recordation of clinical progress,
and discharge planning shall be done in accordance with 42 C.F.R. § 482: the State Operations Manual —
Survey Protocol , Regulations and Interpretative Guidelines for Hospitals; and the applicable standards of the
Joint Commission and consistent with the applicable standard of care.
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All care and treatment provided to each client shall be provided in accordance with the applicable standard

of care. Any care or treatment that deviates from the applicable standard of care oris inconsistent with 42
C.F.R. § 482 or the applicable standards of the Joint Commission shall be specifically noted in the client’s
medical record.

§64-59-7. Medical and Dental Care, Other Therapies and Informed Consent.

7.1. Physical Examination. All clients in a bekawieral mental health facility shall have a physical health

examination at least every six months, and shall kave-therightto receive promptand-adeguate treatment
and care for episedes-of physical illness consistent with the standard of care.

7.2. Freedom from Unnecessary or Excessive Medication. All clients of a-behavieral mental health
facilities have aright to be free of urhecessary-or excessive medication unless otherwise clinically indicated.

7.3. Limits on Use of Medication. A medication shall not be used as punishment, for the convenience of
staff, or as a substitute for a program of treatment, or in guantities that interfere with the client's treatment
program:_Provided, That nothing in this rule prohibits the use of medication that is clinically indicated and
prescribed consistent with the applicable standard of care to manage the client as clinically necessary or to
promote the discharge of the client, or both.

7.4. Medication Explained to Client. The use of medication shall be fully explained to clients, and
documentation of these explanations made part of the treatment team member's documentation and
progress notes.

7.5. Dental Care. Dental care including screening and treatment shall be provided for all long-term
clients in residertialsettiregs a state hospital, and when identified as a need by the client’s treatment team.

7.6. Speech Pathology, Audiology, Language Therapy. Speech, language and audiology screening,
evaluation and therapy services shall be conducted and provided by qualified clinicians when idertified-as

needed-by-the-treatrrentteatr clinically indicated for a client.

7.7. Physical and Occupational Therapy. Physical and occupational therapy screening, evaluation and
therapy services shall be conducted and provided by qualified clinicians when ideptified-asreeded-by-the
reatrentteatn clinically indicated for a client.

7.8. Voluntary Clients and Non-Committed Clients’ Consent to Treatment. No treatment may be given
to any voluntary client who has not been formally committed by final proceedings pursuant to W. Va. Code
§27-5-4, §27-6A-2(b) or §27-6A-3 without his or her written consent. The consents shall be obtained as a
part of the admission package. If no informed consent is documented in the chart, the physician or person
prescribing treatment shall provide such information to the client before treatment is begun.
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7.9. Consent to Treatment When Admitted for Examination. Except with respect to psychiatric
emergencies, an individual has a right to refuse treatment. Individuals are sometimes admitted to a
behavieral mental health facility under "custody for examination” procedures for whom treatment could be
provided with minimal risk, but who, because of their mental condition do not refuse treatment but are not
able to give informed consent to the treatment. In some cases, conditions exist which, if not treated,

reasonably can be expected to cause permanent damage or severe pa|n Wh-en—eeﬂsrd-eFm-g—wh-et-her—t-e

eritera- Treatment provided under such circumstances shall be done only |f consistent W|th the appllcable
standard of care and the needs of the client.

7.9.1. There is no statutory authority to provide treatment prior to actual commitment in the
absence of informed consent. The procedures cutlined in this rule are provided for use only when: (1)
treatment is not refused; (2) no informed consent is forthcoming; (3) therisk of harm from failure to treat is
demonstrably greater than the risks from treatment; and (4) the individual is unable to make any judgment
to consent or refuse treatment.

7.9.2. When an individual is admitted to a behavieral mental health facility under "custody for
examination," the individual shall be evaluated without the use of medication. If, as the result of
examination, it is determined that the individual does exhibit signs and symptoms of psychiatric or other
illnesses for which a recognized, commonly accepted course of treatment can be prescribed, the staff
performing the evaluation shall follow the following procedures:

7.9.2.a. Determine whether the individual is clinically competent to understand the nature and
purpose of the proposed treatment, as well as its prospective benefits and possible side effects. Both the
examining physician and the client advocate, at a minimum, shall agree to the individual's competence.

7.9.2.b. If the individual is determined to be able to make an informed decision relative to
treatment, the proposed treatment shall be explained in detail and written consent to treatment shall be
requested. No individual shall be asked to sign consent to treatment until the individual's competence to
give consent has been determined. Treatment may beinitiated if the individual gives consent, but a refusal
to consent shall be honored and no treatment shall thereafter be forced upon the individual prior to
receiving a written commitment order from the circuit court pursuant to a commitment hearing.

7.9.2.c. If it is determined that the individual is not capable of giving informed consent to
treatment, the physician shall determine whether there is a significant likelihood that the symptoms for
which the treatment is proposed are likely to become either more severe or long-lasting or both if treatment
is withheld, and whether the proposed treatment is likely to produce side effects which may be harmful to
the individual. Proposed treatments shall be those which are commonly accepted and recognized as
appropriate for the condition being treated. In every instance, the more conservative of the available
treatment options shall be chosen.

7.9.2.d. If the physician determines that thereis risk of serious deterioration in the absence of
treatment and that the proposed treatment carries relatively little risk to the client, the physician shall

present to the clinical director the facts upon which these conclusions were based.

7.9.2.e. Iftheclinical director agrees with the recommendations, an independent evaluation by
another physician qualified in psychiatry or other appropriate medical specialty shall be provided.

7.9.2.f. All steps in this procedure, as well as all of the facts on which treatment decisions are
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based, shall be earefuly documented in the medical record and signed by the attending physician consistent
with the applicable standard of care.

The procedures outlined in this section are not intended to apply to those individuals who
are in need of life-saving medication for chronic medical conditions (such as diabetes, heart disease), who
have been taking the medications prior to admission, and who are not actively refusing to continue the
medication, notwithstanding that they may not currently be able to give consent.

7.10. Informed Consent. Consent is not valid unlessitis informed consent. To assure informed consent,
the admitting physician shall explain and discuss the following with each client:

7.10.1. The nature of the client's mental condition;

7.10.2. The reasons for taking any proposed medication, including the likelihood of the client's
condition improving or not improving without the proposed medication;

7.10.3. That consent, once given, may be withdrawn at any time by stating the intention to any
member of the treating staff;

7.10.4. The reasonable alternative treatments available, if any;

7.10.5. The type, range of frequency and amount, including the use of PRN (as needed) orders, the
method (oral or injection) of administration, and the duration of taking the proposed medication;

7.10.6. The probable side effects to the proposed medication known to occur commonly, and any
particular side effects likely to occur with the particular client;

7.10.7. Possible additional side effects of the proposed medications which may occur to clients
taking the medication beyond three months. The client shall be advised that the side effects may include
persistent involuntary movement of the face or mouth and might at times include similar movement of the
hands and feet, and that these symptoms of tardive dyskinesia are potentially irreversible and may appear
after medication has been discontinued; and

7.10.8. His or her rights under this rule.
7.10.9. This explanation and discussion shall be documented and signed by physician and client.
7.11. Requirement for Consent. Antipsychotic medication may be administered to an adult client only

after the client has given informed, voluntary consent in writing, except as provided in the procedures set
forth in this subsection or as required by the applicable standard of care.

7.11.1. Consent shall be considered to be informed only after the client has been provided with the
information specified in subsection 7.10 of this rule by the physician prescribing the medication.

7.11.2. The client shall be asked to sign the consent form utilized in obtaining informed consent
from voluntary clients, and this signed consent form shall be included in the legal section of his or her chart.
In the event that the client has been shown the form and communicates consent but does not wish to sign
the written consent form, it is sufficient for the physician to place the unsigned form in tha client's record
together with the notation that while the client understands the nature and effect of antipsychotic

10
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medication and consents to the administration of the medication, the client does not want to sign a written
consent form.

7.11.3. Consent is effective for the duration of the client's stay in the facility, unless it is revoked by
the client.

7.12. Revocation of Consent. A client who has consented to medication may refuse a specific
medication at any time, by stating or writing that he or she does not wish to take the medication.
Medication may not then be given to the client, orally or by injection, except as authorized in a psychiatric
emergency. A revocation of consent shall be documented on the consent form by the treating physician and
renders the previously given consent void.

§64-59-8. Right to Refuse Treatment.

8.1. General. As a participant in the program planning process, the client has the right to exercise a
voice in his or her program plan and to object to or refuse aspects of the plan.

8.2. Use of Internal Discussion, Negotiation and Grievance Procedure. The client’s right to object to or
refuse treatmentis recognized as legitimate, and shall be responded to in accordance with the provisions of
the client grievance procedure if informal discussion and negotiation do not resolve differences.

8.3. Alternatives Offered and Provided. The treatment team for any client who has refused
psychotropic medications or other recommended therapy shall meet and work to ensure that an agreed-
upon effective alternative treatment is offered and provided if the client consents.

8.4. Oral Refusal Overrides Prior Written Consent. An individual client's oral refusal to accept
medication or other treatment always overrides prior written consent except in emergency situations as
defined in this rule or as required by the applicable standard of care.

8.5. Last Resort Procedure When Client Refuses Treatment. In those instances when an involuntarily
committed client rejects any proposed treatment and all attempts at negotiating an acceptable alternative
have failed, then the most conservative, least intrusive treatment approach whichisrecosrized-asusualand
eustaomaty that is acceptable under the applicable standard of care for the diagnosed condition and which
produces minimal potential side effects may be imposed over the objections of the clientif all the following
conditions are documented in the client’s medical record:

8.5.1. The client's refusal is a product of his or her illness;

8.5.2. The proposed treatment is recognized as appropriate, effective and within accepted
standards of practice;

8.5.3. The proposed treatment is approved by the clinical director;
8.5.4. The opinion of a second qualified practitioner concurs with the proposed treatment; and

8.5.5. Theclient advocate is provided an opportunity to raise legitimate concerns on the part of the
client.

§64-59-9. Research and Experimental Treatment.

11
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All research, studies, and investigations conducted in bekavieral mental health facilities to which this
rule is applicable, which use facility staff, records or clients shall be approved in writing in advance by the
resoarch-committaa-ofthe Department of Health and Human Resources and the Institutional Review Board.
This advance approval is required whether the rasearch, study or investigation is conducted by Department
of Health and Human Resources staff or by others. The federal regulations Protection of Human Subjects, 45
C.F.R. Part 46, are hereby adopted by reference, and all research, studies, or investigations conducted in
behavioral mental health facilities shall comply with this rule.

§64-59-10. Seclusion and Restraints.

10.1. General. Clients have the right to freedom from seclusion or mechanical or chemical restraints
unless otherwise clinically indicated and consistent with the applicable standard of care as provided herein.
Seclusion and restraint shall only be used where when there is imminent danger that the client will injure
himself or herself or others and when all other less restrictive measures have been exhausted or no less
restrictive measures are reasonably available. Seclusion or mechanical or chemical restraints that are used
solely as a means of coercion, discipline, convenience, or retaliation are prohibited.

10.2 Seclusion and Restraint. Seclusion of any client, or the use of chemical or mechanical restraints
for any client, or both, may be administered only as expressly permitted by 42 C.F.R. § 482.13(e) and the
applicable standards of the Joint Commission. The use, time period for use, and documentation of the use of
seclusion or chemical or mechanical restraints, or both, in the client’s medical record shall be done in
accordance with 42 C.F.R. § 482, the applicable standards of the Joint Commission, and the State Operations
Manual — Survey Protocol, Regulations and Interpretative Guidelines for Hospitals: Provided, That seclusion
or mechanical or chemical restraints for developmentally disabled clients is prohibited and only the “time
out” procedure developed specifically for each such client in his or treatment plan and in accordance with

applicable law may be used for a developmentally disabled client.

All personnel at a mental health facility who administer or assists in the administration of seclusion or
the use of chemical or mechanical restraints shall undergo training as required by 42 C.F.R. § 482.13(f) and
shall further complete subsequent periodic training no less frequently than annually regarding the use of
seclusion and chemical or mechanical restraints.
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18-, 10.3. Time. The time spent in seclusion shall be the shortest time required for the client to regain
his or her self-control.

40-8-10.4. Seclusion Inappropriate for Suicidal Clients. Seclusion shall not be used for a client who is
actively suicidal or for a client for whom constant observation has been ordered. If the physician determines
that seclusion is necessary, the need for such seclusion shall be documented in the client’s medical record
special-documentatior and one-on-one observation of the client shall be are required.

49-10- 10.5. Items Entitled During Seclusion. A client who is placed in seclusion is entitled to clothing, a
bed, a mattress, bedding, reading matter, stationery, and similar items. Only when it is determined that a
specific item may be harmful to the client may the item be withheld. The order for seclusion shall specify
those items which are to be removed and the reasons for their removal.

1011 10.6. Supervision of Seclusion Room. Any room used for seclusion shall be in an area that
permits constant supervision by staff.

4012 10.7. Seclusion Room Supervision. The registered nurse in charge of the unit or shift is
responsible for assuring that the following seclusion room checks and procedures are carried out:

40421 10.7.1. Each client in seclusion shall be checked no less frequently than every five (5)
minutes and asrequired by 42 C.F.R. § 482.13. ardthe The seclusion room "check sheet" shall be updated to
assure the presence and safety of the client in the seclusion room;

101222 10.7.2. The client shall have access to fluids and to the toilet hourly. Meals shall be
delivered at regular meal times. Compliance with these requirements shall be documented on the check
sheet; and

49423~ 10.7.3. The case manager, when available, or the registered nurse in charge of the unit or
shift shall talk directly with the secluded client and assess the need for continued seclusion at least once
every hour.
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491~ 10.8. Supervision of Mechanical Restraints. Supervision of clients in mechanical restraints shall
be on a one-to-one basis for the duration of the time the restraints are in place. The procedure for the
application of machanical restraints shall be followed to assure that norestraint is applied in a manner as to
produce physical pain or damage to the client. Opportunity for motion and exercise shall be provided for a
period of not less than 10 minutes during each two hours in which restraint is employed.

10-18- 10.9. Metal Handcuffs Unacceptable. Metalbhardeutfs Handcuffs are not considered an
acceptable form of restraint for clients and shall not be used for that purpose. Hardeufstray-beusedwhen

1049: 10.10. Continued Hourly Assessment. The case manager, when available, or the registered nurse
in charge of the unit or shift shall talk directly with the restrained client and assess the need for continued
restraint at least once every hour,

1920: 10.11. Punishment or Convenience. Mechanical Restraints shall not be used as punishment or
for the convenience of staff.

4021 10.12. Limitation on Use of Chemical Restraint. Drugs or medications shall not be used as
punishment, for the convenience of staff, as a substitute for adequate staffing, or as a substitute for a
treatment plan. Drugs and medication may only be administered pursuant to informed consent in the
absence of a psychiatric emergency.
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4023~ 10.13. Copies.
MMMMMW@WAH documentation related to the
seclusion or restraint of a client shall be done in accordance with the applicable standard of care, 42 C.F.R. §
482.13, the applicable standards of the Joint Commission, and the State Operations Manual — Survey
Protocol , Regulations and Interpretative Guidelines for Hospitals.

10-25-10.14. Trial Release Procedure for Seclusion and Restraint. Seclusion and restraint are intended
to provide external controls for the protection of the client or to prevent the client from injuring others.
Continued use of the controls beyond the time when they are clinically indicated reeded is inappropriate;
rogardlass-oftha-maxirrr-perod-ofthree{3-hoursallowed. It is the responsibility of the nurse on duty to
assure that the seclusion or restraint measures are stopped when the behavior of the client makes their
continued use unnecessary and to further inform the ordering physician promptly of events that support the
cessation of seclusion or restraints.
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§64-59-11. Confidentiality and Records.

11.1. Confidential Information

11.1.1. Communications and information obtained in the course of treatment or evaluation of any
client is considered to be confidential information in accordance with 42 C.F.R. § 482.13, including: the fact
that a person is or has been a client; information transmitted by a client or his or her family for purposes
relating to diagnosis or treatment; information transmitted by persons participating in the accomplishment
of the objectives of diagnosis or treatment; all diagnoses or opinions formed regarding a client's physical,
mental or emotional condition; any advice, instructions or prescriptions issued in the course of diagnosis or
treatment; and any record or characterization of these matters. Confidential information does not include
information which does not identify a client, information from which a person acquainted with a client
would not recognize the client, and encoded information from which there is no possible means to identify a
client.

11.1.2. In order to protect the client from demeaning remarks about his or her condition, medical
and behavioral health care professionals, staff and other employees shall not discuss a client's assessment,
diagnosis, treatment, or any other aspects of his or her condition among themselves unless this discussion
directly relates to the client's treatment.

11.2. Disclosure of Confidential Information
11.2.1. Confidential information may be disclosed:

11.2.1.a. In a proceeding under W. Va. Code §27-5-4 to disclose the results of an involuntary
examination made pursuant to W. Va. Code §27-5-2 or §27-5-3;

11.2.1.b. In a proceeding under W. Va. Code §27-6A-1 et seq. to disclose the results of an
involuntary examination made pursuant thereto;

11.2.1.c. Pursuant to an order of any court based upon a finding that the information is
sufficiently relevant to a proceeding before the court to outweigh the importance of maintaining the
confidentiality established by this section. Once a subpoenais received it is the duty of the custodian of the
records to request a determination from the court having jurisdiction to make this finding before the records
are provided;

11.2.1.d. To protect against a clear and substantial danger of imminent injury by a client to
himself or herself another: and

11.2.1.e. For treatment or internal review purposes, to staff of the behavieral mental health
facility where the client is being cared for or to other health professionals involved in treatment of the client.

16
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11.2.2. Clients shall be informed upon the commencement of any contact with medical or
behavioral health professionals that their rights to confidentiality are limited in the ways set forth in this
rule.

11.3. Authorization for Disclosure
11.3.1. All consents for the transmission or disclosure of confidential information shall be in writing

and signed by the client or by his or her legal guardian as reguired by applicable law. Every person signing an
authorization shall be given a copy.

11.3.2. Every person requesting an authorization shall inform the client or authorized representative
that refusal to give an authorization will in no way jeopardize his or her right to obtain present or future
treatment except where and to the extent disclosure is necessary for treatment of the client or for the
substantiation of a claim for payment from a person other than the client.

11.4. Clinical Records

11.4.1. A clinical record shall be maintained at a behavieral mental health facility for each client
treated by the facility. The record shall contain all matters relating to the admission, legal status, treatment
of the client and all pertinent documents relating to the client, including detailed results of: (1) periodic
examinations; (2) individualized treatment programs, including the written, dated, individualized plan of care
stating the specific outcome of treatment goals and the progress made towards realizing those goals, and
dated notations of any change of outcome, treatment goals or plan of care; (3) evaluations and re-
evaluations; (4) orders for treatment; and (5) orders for application of mechanical or chemical restraints or
seclusion.

11.4.2. Records. A facility shall maintain a written client record on each client, which shall include
the following:

11.4.2.a. Allinformation contained in the pre-admission data package, the post-admission data
base, and the discharge records, plus the client's sex, race, ethnic origin, next of kin, and type and place of
employment;

11.4.2.b. A description of the client's physical and mental status at the time of admission, a
record of each physical examination, psychological report, or any other evaluations, including all those
required by this rule, reports of laboratory, roentgenographic, or other diagnostic procedures, and reports of
medical and surgical services when performed;

11.4.2.c. Physical and emotional diagnoses that have been made using a recognized diagnostic
system;

11.4.2.d. A copy of the client's individualized presrara treatment plan and any modifications and
evaluations of the plan, with an appropriate summary to guide direct care staff in implementing the plan;

11.4.2.e. The findings made in periodic {atdeastquarterhy review of the client's response to his

or her individualized pregram treatment plan, with directions as to modifications, prepared by a professional
involved in the client's treatment program;

17
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11.4.2.f. A copy of the post-institutionalization plan and any modifications to the plan, a
summary of the steps that have been taken to implement that plan, and all social service reports;
11.4.2.g. A medication history and status, as required by this rule;

11.4.2.h. A signed order by authorized personnel for every occasion on which seclusion,
mechanical restraints, or chemical restraints were used;

11.4.2.i. A description of any extraordinary incident or accident involving the client, to be
entered by a staff member noting personal knowledge of the incident or accident or other source of
information, including all reports of investigations of client mistreatment, as required by this rule;

11.4.2.j. Documentation of the consent of the client or an appropriate legal representative for
admission or treatment;

11.4.2. k. Correspondence concerning the client's treatment e~habilitatier—ard signed and

11.4.2.l. Documentation of the client’s and, as appropriate, family members' involvement in the
client's individualized presrar treatment plan;

11.4.2.m. A summary of the extent and nature of any work activities and the effect of the
activity upon the client's progress;

HA42p- 11.4.2.n. Adischarge summary, which shall be entered in the client's record within a
reasonable period of time, not to exceed 30 days, following discharge; and

42 11.4.2.0. A plan for aftercare.

11.4.3. Ifforanyreason a client's rights are restricted as permitted within this rule, the restriction,
the time limits of the restriction, the reason for the restriction and any other information relevant for the
restriction shall be made a part of the client's fiscal or clinical record, as applicable. The entry of the
restriction in the record shall be signed by the client's treating physician.

11.4.4. Each client's records shall be readily avatable accessible to all professional staff. Appropriate
records shall be maintained on a residential unit, and direct care staff involved with a particular client shall
have access to those portions of a client's records relevant to treatment. ardhabilitation:

18
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314-6- 11.4.5. The cleptrecords—departmrent Health Information Management Department
{(Medical Records) shall maintain, control, and supervise the client records, and is responsible for maintaining
their quality in accordance with 42 C.F.R. § 482.24, the applicable standards of the Joint Commission, and

the State Operations Manual — Survey Protocol , Regulations and Interpretative Guidelines for Hospitals.

11.5. Disclosure of Records.
11.5.1. Records shall only be disclosed:

11.5.1.a. Upon written consent of the client pursuant to subsection 11.3 of this rule to any
person or entity;

11.5.1.b. Upon the grounds set forth in subection 11.2 of this rule;

11.5.1.c. Totheattorney of the client whether or not in conjunction with pending proceedings.
In the interests of economy, the client's attorney may be requested, but not required, to review the record
to determine what portions of the record he or she wishes to have copied. If the attorney does not agree to
therequest, however, the entire record shall be provided. The facility is entitled to charge for the actual cost

of copying any voluminous documents required where the client has funds to pay;

11.5.1.d. To providers of health, social, or welfare services involved in caring for or
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rehabilitating the client. The information shall be kept confidential and used solely for the benefit of the
client. Nowritten consent is necessary for employees of the department, comprehensive behavioral health
centers serving the client, or advocates under contract with the department; or

11.5.1.e. With the consent of the client or a person authorized to act for the client, and the
consent of the Secretary of the Department of Health and Human Resources, to:

to permit payment.

11.5.2. Thereis an obligation on the part of the facility staff to assure that a client is provided access
to the record in a clinically responsible manner. For those clients currently in treatment who ask to see
records, a qualified clinical staff member should review the record with the client providing interpretation
and clarification as may be needed to assure that the client has an accurate understanding of the content.
Copies of any part of the record may be provided to the client if requested and if, in the judgment of the
interdisciplinary team and the physician, it would not be clinically inadvisable. Any discussion with the client
regarding the clinical record shall be documented in the record. When a former client demands access to
records, the same process shall be followed as described in this subdivision. If the request is made by mail
and the client indicates an inability to visit the facility for records review, arrangements shall be made
through the behavioral health center serving the county of the client's residence for review of the record
with a clinical staff member of the behavioral health center, following the process outlined in this
subsection.

§64-59-12. Right to Unrestricted Communication.

12.1. Generally. Every client has the right to unimpeded and private communication with whomever
the client chooses by mail, telephone, visits, or otherwise, except as specified in this rule.

12.2. Written Correspondence.

12.2.1. Every client is entitled to communicate by sealed mail, or otherwise, with any persons,
including official agencies inside, or outside, the facility. This right may not be denied, restricted, or infringed
in any manner, except as specified in subsection 12.4 of this rule.

12.2.2. The facility shall provide a return address to clients that does not identify the institution.
Unless the client requests that the return address be withheld, it is the responsibility of the facility to ensure
that the name and return address are inscribed legibly on all outgoing client mail without identification of

the institutional nature of the facility.

12.2.3. Written correspondence shall not be opened or read by staff. Mail returned by recipients to
a client marked "REFUSED" shall be returned, unopened, to the client.

12.2.4. Indigent clients shall be provided letter writing materials, including stamps.

12.2.5. There shall be no delay in transmission of outgoing or incoming mail.
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12.3. Telephone

12.3.1. Clients shall have the unimpeded and uncensored right to access to a publie telephone for
the purpose of calling whomever they wish, except as specified in subsection 12.4 of this rule or _as
otherwise clinically contraindicated. If it is necessary for a client to be accompaniad to the public telephone
by a staff member, or the assistance of a staff member is needed in making a call, the necessary
arrangements shall be made by the staff and the confidentiality of the client's conversation shall be fully
protected by the staff member assisting the client.

fahenea-aFe-pFembl-t-ed—med-dme‘H—elem Cllents shall have reasonable access to a #ee—ph-en-e—f—er—leea«l
phoere telephone for calls on the client’s unit-—ard-rveluntary—chentsnothavire resourcesshalt-have
reasonable-accesstolona-distance—ealls. Phones shall be available for clients to receive regular incoming

calls.

12.3.3. Phone areas shall afford reasonable privacy and comfort.

12.4. Restrictions. Any deviation from the telephone and mail rights afforded by subsections 12.2 and
12.3 of this rule can only be authorized by the interdisciplinary team or the physician for a time specified by
the team or as otherwise clinically indicated. A complete report relative to the restriction of telephone or
mail rights and the reasons therefor shall be made a part of the client's medical record, sighed and dated by
the client's attending physician, and reflected in the client's nursing care plan. Restrictions of mail and
telephone rights shall expire in three days unless reviewed.

12.5. Visitors.

12.5.1. Every client has the unimpeded right to refuse or receive (during all reasonable hours)
visitors as permitted by 42 C.F.R. § 482.13(h), except as specified in subdivision 12.5.2 of this rule or as
otherwise clinically contraindicated. Visitation shall accommodate the working schedules of visitors. The

facility shall provide privacy for these visits. Misiterstray-takeclients-off arounds:

12.5.2. Theright to visitation can only be limited by the treatment team, for critical clinical reasons.
A complete report relative to the restriction of visitation rights and the reasons for the restriction shall be
made a part of the client's medical record, signed and dated by the client’s attending physician, and reflected
in the client's nursing care plan. The restriction expires in three days unless reviewed.

12.5.3. All visits shall be contact visits and facilities shall be provided for privacy with no monitoring
of conversations.
§64-59-13. Personal Clothing and Possessions.

13.1. Every clientis entitled to possess and wear his or her own personal clothing, dentures, eyeglasses,
hearing aid, and orthopedic appliances.

13.2. Every client is entitled to constant access to personal possessions such as diaries, Bibles, or other
books, not withheld for safekeeping by the bekawieral mental health facility or the client’s family.

13.3. The client's attending physician or behavioral health care professional shall justify, in writing in the
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client's medical or behavioral health care record the withholding of personal clothing, or other possessions
such as those listed in subsections 13.1 and 13.2 of this rule. The statement shall be dated, signed, and
reviewed monthly, showing dates and signatures of the reviews, and shall show that possession of the
personal effects would be harmful to the client or others.

§64-59-14. Outdoor Exercise and Other Recreational Programming.

14.1. Outdoor Exercise. Every client in an inpatient or residential facility has the right to the opportunity
for a minimum of one hour of outdoor access and exercise on a daily basis seven (7) days per week except as
otherwise clinically contraindicated. This shall be scheduled and afforded at the time during the day when
the weather and temperature are most appropriate, depending on the season.

14.2. Outdoor activity and exercise shall be a part of every inpatient’s treatment plan.
14.3. Activity and Recreational Programs

14.3.1. Individual programs shall provide a balance of active and passive activities, as well as
opportunities for daily exercise and outdoor activities to the extent that the client is clinically and medically
able to participate.

14.3.2. While individual activities are scheduled to meet specific therapeutic goals, each client
should have an opportunity to participate in social recreation programs of choice.

14.3.3. Social activities should be planned at several levels: (1) small, unit group activities such as
games, music and exercises; (2) individual activities such as magazines, puzzles, books and drawing
materials; (3) larger off-unit programs such as dances, walks and sports; and (4) community-based activities
utilizing existing community resources such as movies, sightseeing, entertainment, sports, bowling, camping,
hiking, picnics, etc.

14.4. Community Integration. Unless specifically contraindicated by a client’s interdisciplinary program
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plan or physician, each client, other than acute psychiatric and out-of-contact geriatric clients, shall be
provided the opportunity to engage in the following activities as determined by the client’s treatment team
in its clinical discretion and in the client’s best interests:

14.4.1. Shop in the community; atteastrmonthly:
14.4.2. Eatin a public place in the community; atleastrrerthhs

14.4.3. Participate in a major recreational activity in the community; atteastmonthhys

14.4.4. Attend a public event in the community; atteastfoum—{d-tHres-abrruaths

14.4.5. Worship in the community on a regular basis; and
14.4.6. Visit the local public library on a regular basis.
14.5. Interdisciplinary Rrogratn Treatment Plan.

14.5.1. Activity staff shall serve as members of each client's interdisciplinary team when
appropriate. Activity staff are responsible for a recreational and activity assessment for each client. The
recreational and activity assessment shall indicate the level of appropriate recreational and social activities
for the client, the client's areas of strengths, and the limitations of the client. Based on the assessment, the
activity staff shall work with the client and other members of the interdisciplinary team to develop a
recreational and activity program that meets the identified needs of each client. Activity staff shall provide
ongoing documentation of the client's response to the implementation of the program.

14.5.2. Implementation of community integration as described in subdivision 14.3.3 of this rule and
participation in recreational activities as described in subdivision 14.3.2 of this rule shall be documented in
each client's record.

§64-59-15. Physical Environment.

15.1. Behavierat Mental Health Facilities Generally

15.1.1. Facilities shall provide an environment that complies with 42 C.F.R. § 482.41 and the
applicable standards of the Joint Commission. respeetsthe-human-digrityoftheclients—Thegroundsofthe

facilitiesshall-haveadegquatespaceforthe facilibr-to-carrreutitssiatedgeals- All facilities shall be accessible
to h-aﬁdiea-aped—mdm-d-ua-lrs—mdwlduals with a dlsabllltv Wheﬂ—pJa-H-m-Hg—a-nd—ma-mt-mmng—me—phweﬁ
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§64-59-16. Food.

16.1. Meals Generally. _Food and dietetic services shall comply with 42 C.F.R. §5 482.28, 482.41, and
482.42; the applicable standards of the Joint Commission; the State Operations Manual — Survey Protocol |
Regulations and Interpretative Guidelines for Hospitals: and the Food Code, as amended, that is
promulgated by the U.S. Food and Drug Administration.

26



64CSR59

27



64CSR59

§64-59-17. Clients' Labor, Earnings and Funds.

17.1. Client Labor Generally

17.1.1. Noclient may be required to perform labor which involves the operation and maintenance
of the bebawieral mental health facility. Privileges or release from the facility shall not be conditional upon
the performance of labor governed by this rule.

17.1.2. Clients may voluntarily engage in labor which involves the operation and maintenance of the
behavioral mental health facility, if the labor is compensated in accordance with the requirements of
relevant state and federal law and regulations.

17.1.2.a. Clients who are employed to perform work of economic benefit to the facility shall be
paid wages which are commensurate with those paid rer-hardicapped-workars workers with no disability
for essentially the same type, quality and quantity of work.

17.1.2.b. The facility shall maintain for each client who is employed by the facility, and have
available for inspection, records of: the prevailing wages paid rerthandicapped-workers workers with no
disability in similar jobs; production standards for average non-handicapped workers performing similar
jobs; and the productivity of each client. These records shall be reviewed at least quarterly.

17.1.2.c. Clients may not be regularly involved in the care, feeding, clothing, training or
supervision of other clients.

17.2. Vocational Training. Clients may be required to perform vocational training tasks which do not
involve the operation and maintenance of the facility, so long as an assignment:

17.2.1. Lasts no longer than four months;
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17.2.2. Is an integrated part of the client's interdisciplinary program plan;

17.2.3. Has been approved as a program activity by the professional responsible for the vocational
training program;

17.2.4. Is supervised by a staff member.

17.3. Personal Housekeeping. Clients may be required to perform personal housekeeping tasks, such as
making their bed, tidying their room, doing their laundry, etc.

17.4. Work Training or Industrial Therapy Program.

17.4.1. Before a client begins any work training or industrial therapy program, there shall be a
written plan outlining goals, activities and job responsibilities within the program.

17.4.1.a. Work Activity Center. The entire facility, or any part thereof, may be designated a
work activities center if no client participating in work activities is capable of more than 25 percent of the
productivity of ren-handicapped-workers workers with no disability performing the same or comparable
type work. Every client involved in the program shall be evaluated in terms of his or her level of productivity,
and the evaluation shall be reviewed and documented no less than every three months. An exception may
be made when anindividual client is unable to meet the productivity level of the rest of the group. For these
clients, minimum wages below those paid to other workers may be permitted.

17.4.1.b. Sheltered Workshops. Approval for a sheltered workshop may be obtained for a
specific workshop program. Sheltered workshops operated by a facility are required to be in compliance
with applicable state and federal laws, rules and regulations.

17.4.1.c. Training and Evaluation Program. A certificate can be obtained for programs which
provide competent instruction and supervision and are designed to determine a working client's potential
and to teach adjustment to a work environment or the skills related to one or more types of work. The
duration of the evaluation and training shall depend upon the total facts of the situation, but in no case shall
exceed twelve (12) months. Time spent in an employment relationship in the institution, prior to the
effective date of participation in the training program shall be counted in determining the duration of the
work evaluation and training. It is not permissible to place a client who has been involved in any work
situation within the facility for more than twelve (12) months in a work and training evaluation program
without pay.

17.5. Access to Personal Funds.

17.5.1. There shall be procedures, in writing, to ensure a client's reasonable access to his or her
personal funds.

17.5.2. Clients not adjudicated incompetent shall have access to their funds whenever and in any
amount they wish unless their use of funds proves detrimental to their course of treatment. In these cases,
the client's treatment team shall document in the client's medical record the withholding of funds for a
limited period of time.

17.5.3. dlients adjudicated incompetent and appointed a conservator or other with financial
authority shall have the same access to their funds as set forth in subdivision 17.5.2 of this rule, subject to
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reasonhable limitations by their conservator. In these cases, the client's medical record shall document the
withholding of the client’s funds or the limitations set for the client's access to his or her funds.

17.5.4. A client or relative may be required to pay for care and treatment in a behavieral mental
health facility according to the ability to pay; however, no client shall be denied treatment because they are
not able to pay.

17.6. Notification. All clients assigned to a work situation shall be informed of the rights provided by
this rule. The information shall be provided as follows:

17.6.1. The client workers and their responsible relative or legal representative may be notified in
writing of these rights;

17.6.2. Written notification of rights under this rule shall be posted in every living unit; and
17.6.3. Effortsshall be made to notify all clients orally by group meeting or other direct oral notice.
§64-59-18. Employee Responsibilities.

18.1. Duty of All Employees. Every employee has the responsibility to assure that all rights afforded to
clients by applicable state and federal laws, rules and regulations, including this rule, are protected and
afforded to clients.

18.2. Abuse and Neglect. No employee shall verbally or physically abuse; or neglect any client.
18.3. Sexual Harassment. Employees shall not engage in sexual harassment of clients.

18.4. Mandatory reporting. Every employee has a duty to report any incident of actual or suspected
abuse or neglect to the administrator and to adult protective services workers.

18.5. Training of Employees. The administrator has the duty to train and educate all new employees
and all current employees on a periodic and consistent basis on the content of this rule so that all employees
are thoroughly familiar with it.

18.6. 5taff shall be aware of W. Va. Code §27-12-3 which reads as follows: "If any person shall entice
any patient from any state hospital who has been legally committed thereto, or attempt to do so; or shall
counsel, cause, influence or assist, or attempt to do so, any such patient to escape or attempt to escape
therefrom or harbor or conceal any such patient who has escaped therefrom; or shall, without the
permission of the superintendent of any such hospital, give or sell to any such patient, whether on the
premises thereof or elsewhere, any money, firearms, drugs, cigarettes, tobacco, or any other article
whatsoever; or shall receive from the hands of any such patient anything of value, whether belonging to the
state or not; or shall cause or influence or attempt to cause or influence any such patient to violate any rule
or to rebel against the government or discipline of such hospital; or shall tease, pester, annoy, or molest any
such patient, he shall be guilty of amisdemeanor, and, on conviction thereof, shall be fined not less than 510
nor more than $100, or imprisoned not exceeding six months, or, in the discretion of the court, both fined
and imprisoned. If any person shall aid or abet the commission of any of the foregoing offenses, or aid or
abet an attempt to commit the same, he shall be guilty of the same as if he were the principal, and be
punished as above provided. In the trial of anindictment for committing any of the above-named offenses,
the accused may be found guilty of an attempt to commit the same, or of aiding or abetting another in
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committing or in an attempt to commit the same. If any person, not her husband, shall have sexual
intercourse with any female patient who is a patient of any of said state hospitals, he shall be guilty of a
felony, and, on conviction thereof, shall be confined in the penitentiary not less than 10 nor more than 15
years; and if such female patient be under 16 years of age, he shall be imprisoned not less than 10 nor more
than 20 years."

§64-59-19. Juveniles. —Additienal-Rights,

191 Separatiors No eliert person under 18 years of age shall be admitied to a mental health facility as
defined herein. heused-ir-an i j , ; Q o

§64-59-20. Client Advocacy and Grievance Procedure.

20.1. Client Advocacy. There shall be persons designated as client (or patient or resident) advocates
who are independent of the facility management in every bebavieral mental health facility.

20.2. Right to File A Grievance. A grievance may be initiated by a client, a client or patient advocate, a
member of a client's family, a facility employee or other individual on behalf of any client of a behavieral

31



64CSR59

mental health facility: Provided, That the patient advocate must comply with 42 C.F.R. § 482.13(a){2) and
the applicable standards of the Joint Commission Standards for filing a grievance and the prompt resolution
of grievances. A grievance may involve any aspect of a client's care, treatment, housing, services,
accommodations, etc. and is not restricted to alleged violations of a client’s rights or abuse of the client.

20.2.1. Filing of A Grievance. A grievance may be registered by a client or someone on behalf of the
client, orally or in writing, to any facility staff member or to the client advocate.

20.2.2. Oral Grievance. When a grievance is orally registered by a client to a staff member or a
client or patient advocate, the staff member or the client or patient advocate shall promptly assist the client
in reducing the grievance to writing on the standard grievance form.

20.2.3. Asupply of grievance forms shall be maintained in the administrative offices and on all units
or offices of the facility at all times for continuous access by clients. ach facility shall make clients aware of
their rights and ensure access to this grievance procedure.

20.2.4. Filing The Grievance. All grievances shall be reduced to writing as specified in subdivision
20.2.2 of this rule and promptly delivered by the staff to the facility administrator or the administrator's
desighee and the client advocate.

20.2.5. Response of The Administrator. The administrator or his or her designee, after reviewing
the grievance, shall respond to the complaining party by the next work day following receipt of the
grievance, unless the grievance involves abuse or neglect, in which case the grievance shall be referred to a
client or patient advocate for investigation within one hour of receipt by the administrator or his or her
designeeifthe advocate was notinvolved in the preparation of the abuse or neglect grievance. Inthat case,
the grievance shall be answered the next work day following receipt of the report of the client advocate.

20.2.6. Theresponse by the administrator or his or her designee shall be in writing on the grievance
form and a copy of the response shall be delivered to the complainant and the patient advocate. The client
advocate is responsible for keeping an accurate record of all grievances, of actions taken, and their
resolution.

20.2.7. The facility shall seek to resolve grievances as expeditiously as possible either by providing
the relief requested or utilizing internal administrative mechanisms, treatment teams, etc. Living units
operated by the facility shall have mechanisms in place to facilitate communication and resolution of
problems such as environmental problems and interpersonal conflicts experienced by clients.

20.2.8. Action on Grievances. The administrator shall immediately initiate appropriate action to
correct meritorious grievances.

20.2.9. Abuse/Neglect Investigation. All grievances of abuse srefer or neglect, or both, shall be
investigated by the facility client or patient advocate or an outside advocate as appropriate. Upon receipt of
an abuse/neglect grievance, the advocate shall immediately interview the client and review the situation.
Within the next eight (8) regular working hours, the advocate shall make a written report to the facility
administrator. As part of the investigative process the advocate shall have access to all staff members,
pertinent records and documents and shall interview witnesses and take statements as appropriate. The
advocate shall not have access to employee personnel records; all investigations shall be based on evidence
related to the grievance under investigation only.
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20.2.10. Reporting Abuse ArdfOF or Neglect, or both. W. Va. Code §9-6-9, the West Virginia Adult
Protective Services Act, requires that any and all behavioral health professionals shallimmediately report all
actual or suspected cases of abuse or neglect of incapacitated adults to the Department of Health and
Human Resources local adult protective services office. If the report is made by telephone, the adult
protective services requires a written report from the individual reporting the incident within forty-eight (48)
hours.

20.2.11. When a facility employee or the client or patient advocate becomes aware oris notified of
a grievance of abuse or neglect, he or she shall immediately notify the advocate, the local adult protective
services agency directly or by phone, his or her supervisor, and the administrator, and document the
incident. Initiation of this procedure in no way abrogates the duty of the facility to respond to the grievance
filed in the manner set forth in this rule.

20.2.12. Initiating an Appeal of A Grievance Determination. In the event that the complaining party
is not satisfied with the determination by the administrator, the complaining party may appeal the
determlnatlon by submlttlng a copy of the original grlevance form and determination to the Birectorofthe
- ion- Office of the
Court Monitor in accordance W|th an Agreed Amended Order entered on October 15 2012 in the action
E.H., etal, v. Matin, et al., Civil Action No. 81-MISC-585 (Circuit Court of Kanawha County, West Virginia) or
subsequent applicable order that may be entered by the court in such action.

20-2-14- 20.2.13. No Waiver. Nothing in this rule is intended to serve as a precondition to or
supplant any other remedial initiatives that a client may wish to pursue relative to a claim. Nothing in this
rule nor any action by the administrator interferes with or supplants a state employee’s rights pursuant to
W. Va. Code §6C-2-1 et seq., or application of the grievance procedure for state employees, nor should it be
considered to change or waive the employee grievance timelines for filing a grievance.

202145 20.2.14. Confidentiality/Protection. Procedures and investigations conducted under this
rule shall be conducted with due regard for the confidentiality, rights and dignity of all parties. The facility
may hot discharge or in any manner discriminate against any client, employee or other party because of
involvement in the grievance or appeal process.

20-236- 20.2.15. Responsibilities of Parties. The responsibilities of the parties are set forth below:
20-2-1ea- 20.2.15.3. Employees shall be aware of client rights, know the facility's procedures
for reporting and filing grievances, report infractions of client rights, assist clients to access the facility

advocate, to resolve grievances and assist in investigations of infractions of client rights.

20216-b 20.2.15.b. Client or patient advocates shall assist clients in registering and filing
grievances, acknowledge grievances, conduct investigations of grievances, notify the administrator of results
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of grievance investigations, assure that abuse/neglect grievances have been reported to Adult Protective
Services, educate staff regarding client rights and maintain accurate documentation of all grievances and
investigations.

20216-c- 20.2.15.c. The administrator and his or her designatas shall file responses within
established time frames, assure client protection by appropriate staff disciplinary actions, to deal promptly
and effectively with acts of discrimination or reprisal against staff or clients regarding client rights and
supporting staff development efforts toward educating all staff regarding client rights.

20-2-1e-d- 20.2.15.d. Staff Development Officers shall assure that all staff are made aware of
client rights, facility procedures for reporting and resolving grievances, grievance procedures, personnel
policies regarding reporting of violations of client rights, staff grievance procedures and facility policies to
protect staff from harassment and retaliation and threats for reporting rights violations.

§64-59-21. Severahility.

The provisions of this rule are severable. If any portion of this rule is held invalid, the remaining
provisions remain in effect.
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