March 1§, 2020

The Honorable Mace Warner

West Virginig Secrstary of Siate

State Capitol Building 1, Room 157-K
1900 Kanawha Blvd, Fast

Charleston, WV 25305

Dear Secretary Warner:

You have asked for an Opinion of the Attommey CGeneral concerning the authority of the
Seorctary of State (Mthe Secrctary™) 1o issue cmergeocy rules related o the upcoming primary
clection in response to widespread public-health concerns. This Gpindon 18 being (ssued pursuant
to West Virginia Code § 5-3-1, which provides that the Aftorney General “shall give written
opinions and advise upon questions of law . . . whenever required o do so, in writing, by . .. the
Sevretary of State” To the extent this Opinion rehies on facts, it is based solely on the factual
assertions in your correspondence with the Office of the Attorney General and in the March 16,
2620 proclamation by Govemnor James . Justios Il declanng a state of emergancy.

Your letter describes the conseguences that the spread of COVID-19 Mcoronavirus™) may
have on the upeoming statewide primary election, which is scheduled for May 12, 2028, Your
request describes several ways that the spread of coronaviras—or the fear thereof—could affect
your office’s ability fo protect voiers’ nights and public safely, while mainleining publin
confidence in the infegrity of the cleclion proeess. Your request identifies provisions of the West
Virginia Code that address emergency and disaster response, and asks what authority these
provisions grant the Seorctary when determining how best 1o administer & primary elegtion in the
event of a viral epidemic.
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Your letter raises two primary legal questions:

{1} Do the Secretary’s emergency rulemnaking powers apply in the context of
an epidemic like the spread of coronavirus, and {f vo how iy this cathority
invoked?

{4) What is the extent of the Secretary's cuthorily wider these provisions?

With respect to the first question, we conclude that Section 3-1A-6(e) of the West
Virginia Code, which governs emergency election procedures, can apply in the face of an aciual
or imminent viral epidemic in the State. This provision can be invoked by declaration of the
Governor or by order of the Chief Judge of an affected judicial circuit; the Governor’s March 16
declaration satisfics the statwrory standard. With respect 1o the second question, we conglude
that Section 3-1A-6(g) grants the Secretary broad emergeney powers outside the ordinary
rulemaking process where necessary to promote voter access and public confidence in the
election process, but that any emergency rules may not contradiet the specific requirements
governing elections already set forth in the Code.

DHiscussion

Most provisions of law controlling the conduet of elections in West Virginia are set forth
in Chapter Three of the West Virginia Code. Among other things, Chapter Three preseribes the
date and time of elections, the timeframes for registering to vole, and the circumsiances in which
individuals may cast absentee ballots in person or by matl, W. Va, Code §§ 3-1-31, 3-5-1; 3-1-3,
3-1-3a; 3-3-1.

The Secretary is the “chief election officer” of the State, W, Va. Code § 3-1A-6(a), and as
such has many powers and responsibilities related to the administration of Chapter Three, With
respect to rulemaking, the Segrctary may consult with the State Election Comppission to
“promulgate legislative rules. .. as may be necessary io standardize and make effective the
provisions of [Chapter Threel” Jd The Secretary also has power to promulgate “emergency
rules” m certain circumnstances. See, e.g, i §§ 3-1-48(1) (Secretary may issue emergency rules
to effectuate the Siate’s access to federal prapts under the Help America Vote Acth
3-12-14(a)(3) (Secretary may issue emergency rules to effectuate the public financing program
for Supreme Court of Appeals elections). Most relevant to your reguest, Section 3-1A-6(g) also
provides emergency rulemaking powers in the event of a natural disaster, war, or similar exigent
circumstance:

{1} The Seorctary shall also have the power, afler consultation with the
Secretary of the Department of Military Affairs and Public Safety, to implement
cmergency procedures and rules to ensure that all eligible woters have the
opportunity to cast a valid ballot and to uphold the integrity of an election in the
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event of natural disaster as declared by the Governor of this state, terrorist attack,
war or general emergency, if any of which ocour during or trumediately preceding
an election.

{2y  For purposes of thizs subsection, a “general emergency” means
gireumstances preventing the casting of ballots in one or more voling precinets,
The chiel judge of the cireult court of the county where the casting of ballots is
being prevented must declare by order that 2 general emergeney exists,
W, Va. Code § 3-1A-6{),
The Secretary’s emergenoy authority under Section 3-1A-6{e} differs from ordinary
rulemaking power in four respocts. Fiegr, this avthority may be invoked in four specific
circumstances daring or imrnediately before an clection: a “natural dissster as declaved by the
Governor of this state, terrorist attack, war or gencral emsergency.” W, Va, Code § 3-1A-0{eX1})
Jecond, the Secretary consults with the Secretary of the Departieent of Military Affairs and
Public Safely, rather than the Board of Elections, before mmplermnenting rules puesuant {o
Rection 3-1A-6. M. Third, these rules take effect imediately: The Seoretary 1s coopowered to
“implement” election rules as “erpergency rules,” which are not subject to pre-approval by the
Legislature, w contrast to ordinany niden. Fd; see also id § 29A-3-158(a).  Fourth, instead of
general voles that are issued to “standardize and make effective™ Chapter Three's provisions,
rules issued under Section 3-1A-68(e) must advance the twin goals of “ensurfing] that all cligibe
voters have the opportunity o cast a valid ballot” and “upholdiing] the integrity of an election.”
Id § 3-1A6{a), {eX{1)

L Section 3-1A-6{e} Applies In Response To Public-Healih Congerns Afler Declaration
Of The Governor Or Order OFf The Chief Judges OF The Jadicial Cireuits Where
Affected Precinets Are Logated.

Your first question concerns the first of these four distmetions. Your letter asks whether
Section 3-1A-6{e} can apply in the context of 3 threatened public-health orisis (a3 opposed to an
attack or a natural disaster Hke a flood), and the mechanisms by which if can be invoked. We
conchide that the proclamation declaring a state of emergency issued by Governor Justice on
March 16, 2020 is sufficient to trigger Section 3-1A-6{(c), and note that the Secretary’s authority
could also be invoked by an order from the Chief Judge of each judicial circuit affected by the
threat of an epidemic.

The first basis for invoking Section 3-1A-8 is “in the event {that] a natural disaster {is]
declared by the Governor.” W, Va, Code § 3-1A-6(ex{1). The West Virginia Code dogs nat
costiain a specific procedure for declaring a “natural disaster,” Rather, the Governor may declare
4 general state of emergency or a slale of preparedness “i 2 natural or man-made disaster of
major proportions has actually occurred or iy imminent within the state” & § 15-5-6{x). This
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statute expressly inchides an “epidemic™ as ong form of “disaster” for which the Governor may
make an emergency declaration. Jd § 15-5-2(h)  As Seetion 3-1A-8(g) and the emergency-
deciaration provisiens “relate o the same persons or things {and] have a common purpose,” wg
“regardf] [them] i pari materia to assure recognition and implementation of the legislative
intent.”” Miler v Wood, 229 W, Va 545, 852, 7729 R.H.2d 867, 874 (2012). Thus, s state of
emergeney declared on the basis of an “actual]}” or “lmoinent,” naturaily ccouming “epidemis,”

W, Va, Code § 15-3-6{a) would satisfy Section 3-1A-6(8Y's requirersent of a “natural disaster”
*“declared by the Governor,” id § 3-1A-6{e) 1)

Here, the Governor’s dMarch 16 proclamation found that “the COVID-19 epidemic
constitutes a disaster uvnder section two, article five, chapter fifteen of the Code of West
Virginig,” and declared a state of emergency in all 55 counties. STATE OF WEST VIRGINIA, EXEC,
Der’t, A ProCLaMaTioN By THE Governer -2 (Mar. 16, 2020y, availeble of
bipsi/govermor wy. govi Documends/ 2020% 20Proclametions/Siate-of-Emergeocy-March- 16+
2020.pdf. This disaster is plainly “natural” as every indication shows it is not man-made, and
rather arose and spreads through natural processes. Regardless, an epidemic Hie that at iseue
here 18 g valid statutory bass for the Governor o declare an emergeney, and beoause thers 1§ no
separaie stattory mechanism {o declare a “natural disaster,” it seams clear that the Legisiature
iniended the Secretary to be able fo imploment emergency cloction niles in reaponse to a state of
emergency. We thus conchude that the Governor’s March 16 declaration declaring thet a staie of
emergency exists because of the coronaviras apidemic is a sufficient basis to trigger the
Secretary’s powers under Seciion 3-1A-6{e).

Section 3-1A-6{e} would also independently apply in any countigs where the chiefl judge
of the relevant circnit court, as described in West Virginia Code Section 51-2-14a), issues an
order finding & “general emergency” because “circumstances [are] proventing the casting of
ballots in one or more voting precinets” within the circuit,. W, Va, Code § 3-1A-6()11-(2).
Public-health relnted travel restrictions or advisorics would almost certainly satisfy this standard.
Your letter also asks what procedures would povern seeking an order declaring a “general
gmergeney.” The West Virginia Code and cireutt court rules do not require 2 speeific process for
issuing such an order, bt based on shmilar contexts, the chief judpe could issue this order sug
sponie or at the Secretary’s request.  Chief judges are free o make similar determinations sue
sponte, for exampls, when “weather or other emergency conditions in that county prevend the
general transaction of court husiness in that county.” §d § 2-2-2(bY; see aiso id § 3-10-3(b)
{chief mdge of 3 circuit is “responsible for” issuing an order and proclumation of special
glections to fill judicial vacancies). DMevertheless, we notc that orders declaring a goneval
eraergency must be issued by each of West YVirginia's thirty-one hudicial clreuits; no provision of
the Code or West Virginia Uonstitution provides authority for the Supreme Court of Appeals to
declare a statewide emergency {(ouiside the context of cowrt administzation), and soch an order
could creste tension with the Governor’s power to do so under SBection 15-5-6.
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L Kection 3-1A-6(e) Aunthorizes Emergency Election Rules To Ensure Eligible Vaotery
Have The Opportunity To Veote And To Uphold Election Integrity, Provided They
Do Net Contradict Clear Statutory Reguirements.

Your second guesiion asks about the scope of the Secretary’s powers under Section
3-TA-6{e)}, inchuding whether they include the ability to implement emergency election rules that
are “beyond or different than those in current” clection laws, We conclude that the statute
provides authority fo issue broad, flexible rules without following the ordivary miemaking

procedurces where those rules are consistent with Chapter Theee or speak 1o an issue on which the
statute is sifent.  Section 3-1A~6(c) does not, however, authorize rules that contradict 4 clear
statutory command.

The Secretary's general power to promulgate legisiative rules is limited to rules that are
“necessary to standardize and make effective the provisions of [Chapter Thres]” W, Va. Code
§ 3-1A-6(n). The Secretarv’s power to implement emergency election rules is broader,
extending beyond what is merely “necessary™ to implement the specific directives of Chapter
Three to include rules designed to “ensure that all eligible voters have the opportunity to cast a
valid ballot and to uphold the integrity of an election.” 4 § 3-1A-6(c3(1}. Omitting the
narrowing focus on “the provisions of [Chapter Three]” indicates that the Legislature infended to
grant more latitude under Section 3-1A-6{c} to implement emergency clection rules than for
ordinary election rules. See Christopher J v, Ames, 241 W, Va, 822, 831, 828 S.L.2d 884, 893
{2019} (“As the United States Supreme Court bas recognized, when the Legislature includes
particular language in one section of a statute but omits it in anocther section of the same Act, 1l is
generally presumed that the Legislature acts intentionally and purposely in the disparate
inclusion or exclusion.” (Quotation and alterations omitted)); see aiso Gibson v. Northfield Ins.
Co., 219 W, Va, 40, 47, 631 S.E.2d 598, 605 (2005} (“Explicit direction for something in one
provision, and its absence in a parallel provision, mplics an intent to negate it in the second
context.” (Quoiation and slierations omitted)).

This broad power fo implement emergency election rules is subject to two Important
Himitations, First, the Legislature may validly delegate rulemaking power enly where it defines
“clear public policy obicctives or guidelines.” Fairmont Gen. Hosp., Inc. v, United Hosp. Cir.,
fno, 218 W, Vg 360, 367, 624 8 E.24 797, 804 (2005} (citing W. Va. Const, art, VI, § 1), tere,
the Legislatwe’s policy objectives for emergency election rules include “ensuring] that ali
eligible voters have the opportunity (o cast a valid ballot” and “ophold[ing] the integrity of {the]
election” W. Va, Code § 3-1A-6{e)(1). Anv rues issued pursoant to Section 3-1A-6(c} thus
musst be 1o furtherance of these goals. Second, it 1s a foundational tenet of regulatory rulemaking
that “[wihere a statute contains clesr and upambiguous language, an agency’s rules or
regulations rust give that language the same clear and unambiguous force and effect that the
language commands in the statute.” Syl pt. 4, Matkorier v. Univ. of West Virginia Bd. of
Trustees/West Virginia Univ,, 206 W. Va. 691, 527 5. E.2d 802 (1999). Thus, the Secrctary
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cannot implement emergeney election rules that violate or alfer clear statutory requirsments in
Chapter Three,

Any emergency eloction rule the Scerctary implements must therefore opsrate within the
boursdaries of Chapter Three and advance the twin goals of promoting eligible votery” abifily {o
vote and ensuring slection integrity. These guidelings leave a mumber of options open o the
Recretary under Section 3-1A-6{c) when preparing for the upcoming primary election—
especially  because Chapter Three is “construed iIn favor of enfranchisemend, no
disenfranchisement,” so any ambiguity when implementing Chapter Three during 2 state of
emergeney would lkely be resolved in favor of broader access for eligible voters, Swufe ex rel
Bowling v Greenbrier Ctv. Compn'n, 212 W, Va, 647, 849, 375 3. B.2d 257, 259 (2002) {citing
State ex rel Sowards v, Ctv. Comm'n of Lincoeln Uty 196 W.Wa, 738, 750, 474 5. E.24 918, 530
{1996},

e option abmost certainly available to the Secretary, for example, would be sHowing
broader acsess to abeentee, by mail voting it the 2020 primary election. Chapter Three makes
individuals eligible to vote shsentee by mail {f they are “confined to a speciiic location and
prevented from voling in person throughout the period of voting in psrson™ due 1o “Hlness . . or
other medical reason.” W, Va, Code § 3-3-1(bx{(1(A). The siatute dogs not specifically define
“other medical reason,” which leaves room for the Secrelary o issue an emergency rule
interpreting this tenn for purpeses of the npeoming primary election te sncompass individuoals
subject to mandalory or voluntary quarantine, as well as those advised to limid travel or avaid
iocations—Ilike polling places—with groups of people in close proximity. Under an emergeney
rule of that nature, all eligible voters could likely vote absentee by mail whils the coronavirms
eptdemic affocts or threatens the State by relying on state-wide or local advisories. A rule could
also account fw national direciives, like the President's recent guwidelives for mitigating the
spread of coronavirus that esll on evervone in the country to "avoid discrelionary tavel,” stay
home whenever possible, and avoid getherings of more than ien people.  CrR. LXSEASE
CONTROL, THE PRESIDENT'S CORDNAVIRUS GUIDELINES FOR AMERICA: 13 DAYS TC SLOW THE
SPrEAD 2 (Mar, 18, 20203, oveilobie  or  httpsiwwwowhitchouse. gov/iwpe
comtent/uposds/2020/03/03.16.20_coronavirus-guidance B.5x11 313PMpdf  An cmergency
rule interpreting the statutory grounds for eligibility 1o voie absentee by mail that is tadored to
the corongving epidernic would be consistent with Chapter Three, and would alse advance the
Secretary’s duty under Section 3-1A-6{g) t© help “enswre all cligible voters have ap opporiunity
to cast a valid ballot,”

While the Governor's declaration of emergency remaing in place, we thus conclude that
the Scorctary may take emergency measures like the example above that help ensure voter aceess
and election integrity in the primary election, as long as thoss measures do not condlict with the
clear, unambiguous fext of Chapter Three. Section 3-1A-6(2) is designed to provide broad and
flesible authority (o respond to serious public-health coneerns like the coronavirus epidenic.
The Segretary has full authority fo invoke those powers now and while the state of emergency
persists.
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Finally, although this Opinion Letter addresses the Sacrelary’s emergency powers, we
also note that the Uovemor has sopuraic and more extensive authorily under a state of
emergency. West Virginia Code § 15-5-6{cy{(7), for instance, gives the Govemnor power “[tjo
sizpend the provisions of any regolatory statute prosoribing the procedures for conduct of state
business . . . it strict complance therewith would in any way prevent, hinder oy delay nocesaary
action in coping with the emorgency.” Similady, West Virginia Code § 15-5-6{c}{(5) provides
authority “{t}o contro! ingress and egress to and from a disaster ares or an area where large-scale
threat exists, the movement of persons within the area and the cocupancy of premuses therein”
Arguably, these provisions could support an order from the Governor regarding sale election
nrocediwes—potentially including personnel at poliing places or the date of the primary
election—if necessary to address the emergency that the coronavirus epidernic poses for the
State.

Sincerely,
“
Patrick Mormisey

Attorney General

Lindsay See
Solicitor General

Curtis KA. Capehart
Deputy Attorney General

Thomas Lampman
Assistant Solicitor General



