Public Service Commission
of West ‘vgrg ma

201 Brooks Street, PO. Box 812
Chariaston, West Virginia 25323

Phone: (304) 3400300
Fax: (304 3400325

November 7, 2019

Conmnie Graley, Executive Secretary
Public Service Conunission

Post Office Box 812

Charlcston, West Virginia 25323
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GENERAL ORDER NGO, 251
in the Matter of Adopting and Implementing
Rules Govemning Pole Attachments and
Assumption of Commission Jurisdiction Over
Pole Attachments, 130 C 8. R, 38

Dear Ms. Greley:

Enclosed for filing in the above-referenced proceeding, please find an original and
twelve copies of Staff"s fnitial Comments, A copy has been provided 1o those individuals
shown on the attached Certificate of Service.

Sincereiy
@‘ } i i})ﬁ Lon
Linda S, Bouvette

Staff Aftorney
West Virginia State Bar LD, No, 5936

LSB/ivm
Enclosure
Hilbouwvette \CasesBHINGO 26 dndtial Comments



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GEMNERAL ORDER NQ, 281
in the Matter of Adopting and fmplementing
Hules Governing Pole Attachments and
Assumption of Congnission Jurisdiction Over
Pole Attachments, 156 C.3.R. 538 wan s syre EBUTTORTH
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STAFIS INITIAL COMMENTS

On March 5, 2019, the West Virginia Legislature passed Senate Bill 3, effective
immediately, which required the Public Service Comnission of West Virginia (PSC) to

adopt and implement rules governing pole attachinents and assume jurisdiction over pole

Commission noted that currently the Federal Communications Commission (FCC) regulates
pole attachments in West Virginia pursuant to 47 U8, Code §224 and the FCC
implementing regulations sot forth in 47 CFR. §8§1.1401.1.1425.

On Ogtober 11, 2015, the Commission issusd an Order, instituting a rulemaking

proceeding for the proposed Rules for the Government of Pole Awtachwments {Pole

Altachinent Rufes), 130 C.5.K. 38, Initial Comments were due on October 30, 2019, with

Reply Comments due on November 14, 2016,



On October 15, 2019, the Commission entered an Amended Ovder reformatting the

proposed Pole Attachment Rules to conform to the Secretary of State’s Administrative Law

Division requirements and modifying the due dates of the Initial and Reply Comments.

On Cctober 22, 2019, Appalachian Power Company, Wheeling Power Company,

Monongahela Power Company and The Potomac Edison Company jointly filed a motion to

extend the due date for wriften commenis to the Pole Attachment Rules.

On October 24, 2019, the Commission entered an order revising the dates that Initial

and Reply Comments were due. The Initial Comments are now due on November 7, 2019,

with Reply Comments due on November 14, 2019,

i.

o]

Staff reviewed the proposed Pole Attachment Rules and has the following comments,

The Commission left out of the proposed Pole Attachment Rules, any reference to 47

C.FR. §1.725, Joinder of somnlainants snd csuses of action. This seetion does not

conflict with any of the Commission’s rules and should be included in the proposed

Pole Attachment Rules.

CEFR, §1.1406{¢) allowing certain ILECs fo opt out of using ARMIS data in favor of
GAAP date to get attachment rates. The Comunission should clarify whether the

omission was intentional,

. The Commission should clarify in 150 C.S.R. §38-2, that the definitions contained

therein are applicable only to the Pole Attachrent Rules, to avoid confusion over the

2-1.



4. The Cotrrnigsion should also clarify that the damages provision, 150 C.SR. §38-17

applics only fo the claims filed under the Pole Attachment Ruldes.

3. Unless already in existence, the Comimission should establish an escrow account for
the purpose of recelving deposifs pursuant to 150 C 85K, §38-17.6, and develop niles
for fts management and operation.

Respectfully submitted this the 7th day of Novembsr, 2019,

STAFF OF THE PUBLIC SERVICE
COMMISSION OF WEST VIRGINIA
By Counsel,

C:‘.ff’/ # “v/ ’jx

LINDA §. BOUVETTE, Staff Artormey
West Virginia Stare Bar LI, 5928
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CHRIS HOWARD, Staff Attomey
West Virginda State Bar LD, 8688



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GENERAL ORDER NG, 261

Ini the Matter of Adopting and Implementing

Rules Governing Pole Attachments and

Aszsumption of Comnission Jurisdiction Over

Pole Attachments, 15¢ C.8.R. 38

i, Linda 8§ Bouveite, Counsel for the Public Service Commission of West
Virginia, do hereby certify that a copy of the foregoing Staff Initial Comments © has been
served upon the following partics of record by First Class, United States Mail, postage

prepaid this 7th day of November, 2019,

John Conwell

Regulatory Affairs, Northeast Division
dba: Comeast Digital Phone

T850 Walker Drive

Greenbelt, MD 20770

Mark Polen

West Virginia Cable Telecommunications
Association

BB&T Square, Suite 700

300 Summers Street

Charleston, WV 25301-2110

West Virginia Cable Telecommunications
Association, Ing.

117 Summers Strect

Charleston, WV 25301

Gordon P. Williams, Ir,

8r, VP and General Counsel
Birch Comrnunications, Inc.
{15 Gateway Drive

Macon, GA 31210-1141

Don Hellwege

VP, Asst, General Counsel, Sec.
dba: BarthLink Business

F037 Old Madison Pike NW.
Huntsville , AL 358062107
Joseph J. Starsick Jr.
Assogiate  QGeneral
Region

Frontier Commumnications
15300 MacCorkie Ave., 8. E
Charleston, WV 25396

Counsel

Southeast



Johnt R. McGhee, Jr., Esg.

Counsel, City of New Martinsville, City of
Philippi and Craig-Botetourt

Electric Cooperative

Kay Casto & Chaney PLLC

PO Box 2031

Charleston, WV 25327

Robert K. Rodecker, Lsa.
Counsel, City of New Martinsvilie, City of

Puilippi  and  Craig-Botetowrt  Electric
Cooperative

Kay Casto & Chaney PLLC

PO Box 2031

Charleston, WV 23327

Richard L. Goittiieb, Fsq.

Counsel, West Virginia

Cable Telecomruunications Association
Lewis Glasser Casey & Rollins, PLLC
PO Box 1746

Charjesion, WV 25325

Alexandea M. Shulz, Esg.
Counsel, WY Broadband
Enhancement Council
Bowles Rice LLP
PO Box 1388

Charleston, WV 25323-1386

James V. Kelsh, Esq.
Counsel, WV Broadband
Eohancemeni Council
BowlesRice LLP

PO Box 1386

Charleston, WV 25325-1386

Haran C. Rashes

Senior Counsel for Regulatory Affairs
HxieMet Systems, Inc.

3030 Warrenvilie Road, Sie. 340
Lisle, IL 60332

Gary A. Jack, Esq,

Counsel, Monongahela Power Company
3061 NASA Boulevard

Fairmont, WY 26554

Kara S. Eaton, Esq.

Crown Castle NG Central LLC
2000 Corporate Drive
Canonsburg, PA 15317

Steven Hamuls, Esq.
Associgte General Counsel
dba: Segra

1200 Greenbrier Street
Charlesion, WV 25311

James W, Morozzi

President & CEQ

DQE Communications LLC
424 South 27th Street, Suite 220
Plitsburgh, PA 15203

Darrell Maynard

President

Scutheast Telephone, Ine,
274 Cassidy Blvd Suite 2
Pikeville , KY 41501-1559

Ron freland

CEO

dba: Tri-M Communications
82{ State Sireet, 5 FL

Santa Barbara , CA 93101-3207

Bradiey Lockhan

{Owner

A & A Communiestions, LLC
PO Box 6o

Panther, WV 24872



David B. Hanna, Esq.
Counsel, CTIA

Hamna & Hanna PLLC
PO Box 3967
Charleston, WV 25339

William C. Porth, Fsq.
Counsel, AEP

Robinson & McElwee PLLC
PO Box 1791

Charleston, WV 25326

g
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WY State Bar LD, No. 5926
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Hanna & Hanna PLLC
fi;f’z‘a-rrwys at Law
1206 VIRGIMNIS STREERT EART, SLHTE 201

CHARLESTON, WY 25301

MALING ADDRESS:
F.O. BOX 3987
CHARLESTOM, Wy 25338

TELEPMONE [304) 3421887
FaX {304} 342-B751
www hannalawplio, cons

November 7, 2013

Via HAND DELIVERY
Connie Gralay

Executive Secrefary

Fublic Service Commission
201 Brooks Strest
Charleston, WY 253081

Re:

Dear Ms. Graley:

B B S . P F B R A AN e -
S PWOBGY BT ZUAY REED SEL by

Gengral Order No. 261

in the Matter of Adopling and Implementing
Rules Governing Pole  Aftachments  and
Assumption of Commission Jusisdiction Over
Fole Attachiments,

On behall of CTIA, enclosed are an griginal and twelve (12) coples of the Initial

Commaents of CTIA.

DBH/dh

Enclosures

ger G Howard, Esg.
L, Bouvetie, Bsa.
4. Roberts, Bsq.

Sincarely, 4 .
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David B. Hanna
WA State Bar # 8813
dhanna@hannalawpllc. com
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Before the
PUBLIC SERVICE COMMISSION OF WEST VIRGINIA

in the Matter of Adepting and Implementing
Eules Guverning Pole Attachments and
Assumption of Comnission Jurisdiction
Over Pole Attachments

General Order Mo, 261

&

4

>
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INITIAL COMMENTS OF CTIA

CTIA! respectfully submits its initial comments in response to the Public Service
Comnussion of West Virginia's (“Commission’s™) Comnussion Order (*“Order’™) entered
October 1%, 2019 in the above-captioned dockst, and the proposed niles on pole attachrnerds
therein,

CTIA agrees with the Order’s conclusion that “the Conumission should adopt rules that
reflact, as closely as possible, the subsfantive requirements and processes set forth in the [Pederal
Communications Commizsien (“FCC™Y] Regulations and FCC Procedural Rudes while
eliminating those provisions that contain requirements and processes that are unique to FCC
operations and do not apply or make sense under the Commission's eurrent structurs and
cperations.” As CTIA noted in the proceeding leading to the promulgation of the propeasd
mies; adoption of the FCC regulations will help strearnline pole attachment deployment and

promote efficiency in the process.” CTIA appreciates the Commission’s work to improve the

communications industry and the companies throughout the mobile ecosystem that enable Americans 1o
lead a 21st century connected life, The association’s members inchude wireless carriers, device
manufacturers, suppliers as well as apps and content companies. CTI1A vigorously advocates at all levels
of government for policies that foster continued wireless innovation and investment, The association also
coordinates the industry’s vohuntary best practices, hosts educational events that promote the wireless
industry and co-produces the industry’s leading wireless tradeshow. CTIA was founded in 1984 and is
hased in Washiogton, D.C.

2 Order at 12,

¥ See Comments of CTIA, Case Mo, [9-6551-T-CGI (July 15, 201% a1 3, 5.



infrastructure deployment process In West Virginia, and supports the Commlssion’s prompl
adoption of the proposed rules.
Beyond encouraging thelr prompt adoption, CTIA has no further substantive comraent on

&

the proposed rules at this time, but reserves the right to reply to any issues raised in initial

COMMEnts,
CTIA
By Counsel
. 7
ati, - 4 (“ §
e

David B, Hanna, Esq. (WVSE # 8813)
Hanna & Hanna, PLLC

PO, Box 3867

Charleston, WV 25338
dhamma@hannalawslle com

November 7, 2012

o]



CERTIFICATE OF SERVICE

|, David B. Hanna, counsel for CTIA hereby certify that copies of the foregoing fnitial
Comments of CTIA, have been served upon the foliowing, by Tirst class United States
mail, postage prepaid, this 7 day of November 2019

Jacqueline Lake Roberts, Director
Consumer Advocate Division

700 Union Building

723 Kanawha Boulsvard, East
Charlesion, WV 25301

Vid HAND BELIVERY
Chris Howard, Esg.

Linda Bouvelle, Esq.

Legal Division

Public Service Commission
201 Brooks Street
Charlestion, WV 25301

fl
¥
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BAVID B HANNA



LEWIS GLASSER

rgottiich{@iowisglasser.com

WNovember 7, 2019

Hand Delivery
Connie Craley, Acting Executive Secretary R
Public Service Comumission of West Virginia R T =aih BREL SRL Al
201 Brooks Street AT AL

Charleston, West Virginia 23301

CASE NO, GO 261

General Investization into Adopting and
Implementing Rules Governing Pole Attachments and
Assumption of Commission Jurisdiction over Pole Attachments

Dear Ms, Graley:

Enclosed please find for fillng indhe sbove-referenced matter the original and twelbve (12}
copies of INITIAL COMMENTS OF WEST VIRGINIA CABLE TELECOMMUNICATIONS
ASSOHCIATION.

Thank vou for your attention in this matter.

' Very truly vours, } .
Licradt GetluHde

Richard L. Gottlieh

RLG/de
Ene.
oo All counsel of record

LEWIS GLASSER PLLC
g00 Summars Street | BBAT Sguare, Suite 700 1 Post Office Box 1728 | Charleston, WV 25328
304.345.2000
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

{seneral Investigation into adepting and
Implementing Rules Governing Pole
Attzehiments and Assumption of Commission
Jurisdiction over Pole Attachments

Case Mo, 19-8551-T-GI

Rl . ™

INITIAL COMMENTS OF WEST VIRGINIA CABLE
TELECOMMUNICATIONS ASSOCIATION

i Introduction

The West Virginia Cable Telecommunications Association ("WVCTA™ respectfully
submits its initial comments in response o the Public Service Commission’s (“Commission™)
Notice of Proposed Rulemaking (“Notice™) issued on October 11, 2019 in the captioned
proseeding.  The Commission’s “Proposed Rules for the Government of Pole Attachments”
{"Preposed Rules™) implements W. Va. Code §31G-4-4, which provides that the Commission
will replace the Federal Compmumications Commmdssion (“FCC™) as the regulator of pole
attachments i West Virglnia.l Section 31G-4-4 directs the Commission to “adopt the rates,
verms, and conditions of access to and use of poles, ducts, conduits, and righis-of-way as
provided in 47 U.8.C. §224 snd 47 CFR. §§1.1401 - 1.1415, inclusive, of the dispute resohition

process incorporated by reference in those regulations,, .,

' The FOC generally regulaies pole attachments under 47 US.C. §224, subject to “reverse preemption” by states that
ceriify that they will regulate such attachments pursuant (0 47 US.C. 8224{c). Secticn 224 is hereafier reforred 1o as
the “Pole Attachment Act™

W, V. Code §31G-4-4{b).



The WVCTA commends the Commission on the Proposed Rules, which substantially
accomplish the objectives of West Virginia law while reconeiling various provisions of the
FCO’s rules with certain pre-existing rules of the Conumission {e.g. dispute resohuticn processes
and damages). The adoption of such rules consistent with the FCC, and with the large body of
case law thatl accompanies the rules, promotes uniformity in pole atiachment regulation and will

facilitate broadband deployment and competition in West Virginia,”

To ensure that the objectives of Section 31G-4-4 are fully achieved, the WVCTA urges
ihe Commission to make one modification to Proposed Rule 4.1, as more fully explained below.

R Pronosed Rule 4.1~ Incremental Cost Standard

Proposed Rule 4.1 Jargely tracks FCC rule 1.1406(a) regarding the burden of proof
requited in pole attachment complaint proceedings. However, the Proposed Rule maierially
deviates from the FCC rule regarding the utility’s burden if it argues that a proposed rate is

below the utility’s incremental costs. Proposed Rule 4.1 provides that;

... If, however, a utility argues that the proposed rate is lower than its incremental costs,
the utility has the burden of extablishing that such rate is below a just and reasonable rate
based primarily on cost..*

This is inconsisient with FOC rule 1.1406(a) which states:

... I, however, a utility ergues that the proposed rate is lower than i€ incremental costs,
the utility has the burden of establishing that such rate i below the stasufory minimum
just and reasonable rute... .

? The WVCTA notes that the Commission's exclusion of FOC Rule 1140602 from the Propoased Rulos is
appropriate, Rule 1.1406(e} addresses the circumstance where 8 LEC opts to use GAAP accounting instead of FCC
Part 31 accounting {l.e. ARMIS pols data) to caloudate pole attachment rates, The provision esiablishes a 12-vear
phase-in for rate changes that result when GAAP is used ingtead of Part 32, However, because Conumission rules
reguire LECs to mziniain Part 32 data, which is relied upon by attachers to caloulate pole attachmment rates (ses
Commission Rule 150-6-1.8), LECs do 5ot have the option 10 use GAAP scoounting for those purposes in Weost
Yisginia, Accordingly, the rate phase-in mechanism provided o Rude 1.1406{) is not necessary,

* See Proposed Rule 4.1 {emphasis added).

3 See 47 CFR. § 1.1406{a) (ermphasis added).



Significantly, Section 224{d)}1} of the Pole Attachment Act specifies the “statutory
minimen” vate for pole attachments that is referred o in the FCC's rale — “...a rate is just and
reasonable if i assures a utility the recovery of not less than the additional costs of providing
pole attachments...” The Proposed Rules provide no explanation for why the language in
Section 4.1 deviates from the FCC’s rdes in this manner. However, the deviation is material as
the FCC’s statutory mindroum, incremental cost standard is based entirely on “the additional

costs of providing pole attachments.,.”

The Proposed Rule’s reference to “based primarily on cost” infroduces ambignity inio the
conoept set out in the Pole Attachment Act and FCO's rudes. By deviating from the language in
Section 224 that is referenced by the FCC's rules, there could be debates about whether some
standard other than the FCC’s {and Pole Attachment Act’s) concept of incrementsl cost should
bo applied in West Virgimia. What factors other than the “additional costs of providing pole
attachmenis” will be considered relevant by the Commission in a determination “based primarily
on cost”? This ambiguity in what congtitutes incremental cost for purposes of pole attachment
rates will undermine the objective of the West Virginia legislatwe to follow the FUC’s pole
attachment rate rules (and the body of law that interprets them) to promote wniformity in the
regulation of pole attachmenis,

The Cormmission can remedy this departure from the FU(’s rate rules {and the

legisiature’s intent in Section 31G-4-4} by revising Section 4.1 as follows:

I, however, & utility argues that the proposed rate is lower than its incrermental
costs, the utility has the burden of establishing that such rate is below the additional
costs of providing pole attachments.

B 47 ULB.CL 8224{dM 1.



WHEREFORE, for the reasons stated above, the Commission should modify Proposed

Rule 4.1.

Respectiully Submitted,

West Virginia Cable Telscommunications Association

r W . A ? 13 1".‘?

By {f\ m; \ ; x’k _1,;:
Ko fwf“k &

Richard L. Gottlish {(WV Bar :‘&1447}
LEWIS GLASSER PLLC
P.O. Box 1746
Charleston, WV 25326
Telephone: (304) 345-2000
Facsimile: (304) 343-7990
Eamail, rpotliebiflewisglassercom




PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 19-0851-T-Gi
{zeneral Investigation into Adopling and

Implementing Rules Governing Pole Attachments and
Assumption of Commission Jurisdiction over Pole Attachments

CERTIFICATE OF SERVICE

1, Richard L. Gottlieb, Counsel for the West Virginia Cable Telecommunications

Associaion (WVCTA), does hereby certify that a copy of the foregoing INTTIAL

COMMENTS OF WEST

VIRGINIA  CABLE

ASSOCIATION has been served upon the following parties of record by First Class, United

States Mail; postage prepaid, this 77 day of Noverher, 2019,
! ¥

John Conwell

Senior Drrector Regulatory Affairs
Comeast Phone of West Virginia, LLC
7850 Walker Drive

Greenbelt, MD 20770

Mark Polen

West Virginia Cable Telecommunications Assoc,

LGCR Government Solutions
300 Sumarners Street, Suite 700
Charleston, WV 25301

Chris Howard

West Virginda Public Service Commission
201 Brooks Strect

Charleston, WV 25301

John K. McGhee, Jz.
Kay Casto & Chaney
707 Virginia Steeet, Hast
Charleston, WV 23301

Jacqueline Roberts, Director
Consumer Advocate Division
700 Union Building

723 Kanawha Boulevard, Bast
Charleston, WV 25301

Linda & Bouvette

West Virginia Public Service Commission
2{1 Brooks Street

Charieston, WY 25301

Gordon P, Williams, Jr.

Sr. VP and General Counsel
Birch Communications, Ine.
115 Gateway Drive

Macon, GA 31210-114%

Robert R. Rodecker
Kay Casto & Chaney
707 Virginda Street, Fast
Charlesion, WV 25301

TELECOMMUNICATIONS



Don Hellwege

VB, Asst, Generad Counsel
Delta Com, LLC

7037 Old Madison Pike NJW.
Huntsville, AL 35806-2107

James W, Morozzi

DZE Communications, LLC
424 South 27 Street, Suite 220
Pittsburgh, PA 15203

Darrell Maynard
Southeast Telephone

274 Cassidy Blvd. Suaite 2
Pikeville, KY 413011559

james V. Kelsh
Howles Rice LLF

PO Hox 1386
Charleston, WV 25325

Bradley Lockhart

AfkA Communications, LLC
PO, Box 676

Panther, WV 24872

Joseph J. Starsick, Jr.
Frontier Communications
1500 MacCorkie Averme, SE
Charleston, WV 25396

Diavid B. Hanna
Hanna & Hanna PLLC
PO Box 3967
Charlestons, WV 25339

Wiliam ¢, Porth

Hobinson & McBlwee PLLC
PO Box 1791

Charleston, WV 25126

Alexandra M. Shulz

Bowies Rice LLP

P, Box 1388

Charleston, WV 25325.1388

Ron Ireland

TMC Communications

820 btate Steet, B FL

Sarda Barbara, CA 93101-3207

Haran . Rashes

Senior Counsel for Regudatory Affairs

ExteMet Systems, Inc,
Lisle, IL, #0532

Gary A Jack

Senior Corporate Counsel

Mon Power and Potomac Edison
5001 MASA Boulevard
Fairmont, WY 26554

Ridmrci L. Gutﬁls,b
WV State Bar No., 1447
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Noverber 7, 2019

YIAHANDDELIVERY

Connie Graley

Executive Secretary

Public Service Commission of West Virginia
P.O. Box 812

{Charleston, WYV 25323

Re: General Order Mo, 261
In the matter of Adopting and hnplementing
Rules Governing Pole Attachments and Assumption
of Commission Jurisdiction Over Pole Attachments

Dear Ms. Graley:

Enclosed for filing please find an crigival and twelve (12) copies of the “Initial Comments
of Segra” in the above-captioned proceeding.

If vou have any questions regarding this filing, please feel free 1o contact me at vour earliest
convenienee.

Sincerely,

7
"

.)"

g
E ‘
i
k

{
{

Ry \\\

STEVEN HAMULA {bﬂ# 45803

Associate General Counset

Lumaos Networks LLC dha Segra and

Lumos Networks of West Virginia Inc. dba Segra

—

SHia
Enclosure
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THE PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GENERAL ORIDER NGO, 261
in rhe matter of Adopting and Implementing
Rules Governing Pole Attachments and Assumption
of Commission Jurisdiction Over Pole Attachments

INETRAL COMMENTS OF SEGRA

i Introduction

Lumos Networks, LLC dba Segra and Lumos Networks of West Virginia Inc. dba
Segra {collentively “Segra™, by counsel, respectfully files these initial comments on the
proposed Rules For the Governmment of Pole Attachments (“Pole Attachment Rules™

issued pursuant to the Comission Order of October 11, 2012 in the ahove-captionad

procesding.  Overall, Segra belleves the Uommission has done an excellent job in
adopting rules based primarily upon the Federal Communications Commission existing
pole attachment rules. These include the proposed mules identified as §150-38-1 taough
5150-38-14. The foregoing notwithstanding, Segra believes that the proposed adoption
of rules rdentified as §150-38-15 throagh §150-38-29, which are principally procedural in
nature, are unnecessarily compley, unpeeded given the Conunission’s existing procedural
rules, and present an unwieldy and overly burdensome procedural course for attachers

secking a tiroely remedy for pole attachment complaints,

Ii. The Adeption of the Proposed Hales Promulpgated by the Commissien,
including 815,381 through §158.38-14 is Appropriate,

As Segra noted in its reply comments filed in Case Neo. 19-0551-T-G1, the

simplest and most expedient way for this Commission 1o assume jurisdiction over pole



attachments from the FCC 15 to adopt those FCO's rules that do not substantially conflict
with its own administrative capabilitics and statulory requiremends, including any
subsequent updates promuigated by the FUC, As Segra correctly pointed out, adoption of
the existing FCC rules aliows the Commission o take advaninge of the FCC’s “fully
vetted” regulations, minimizes disruption to aftachers, and thereby provides predictability

and uniformity necessary to facilitatc continued investment in broadband facilities in
West Virginia. In addition to the promotion of consistency and uniformity, this approach

A
v
H

enables the Commission o conserve valuable resources by effectively eliminating the

need to develop pele attachment rules from scraich. This approach would Ukewise

1

romate efficiency by allowing providers and pole owners that do business in more than
' E é’ o

one state to rescive disputes under 2 common set of rules.

-

To its credit, the Comission did indeed elect to largsly adopt the FCC's existing

pole attachment rules, and Segra supports the Commission’s action with respect 1o the
proposed rules embodied in §150-38-1 through §150-38-14.  These proposed regulations
include, among other things, §150-38-10 outlining the various timelines necessary for the
tmely processing of pole attachment applications, and §150-38-11 governing the use of
utside contraciors for the performance of survey and make-resdy work.,  The adoption
of these rules will contribute 1o the timely deployment of vital broadband services n

West Virginia, which in turn, will foster future cconomic growth and technologicad

innovation,
That being said, Segrs would recommend that the Commission include a proposed

mude that provides for adoplion of prospective updates of the FCC's pole attachment rales

urdgss the Commission either indtiates an action on is own motion or via a petition filed

[



by an attacher, pole owner, or other interested party secking 1o initiate a nulemaking to
further investigate and examine the modifications baing made to the federal pole
attachment rules. This will allow both atiachers and pole owners in West Virginia to
immediately take advantage of any regulatory developments as soon as such are codified
by the FCC, while preserving the ability of the Commission to expeditiously address any
unique issues or circumsiances thal mey require West Virginia-specific changes 1o the
FOOs existing regulatory framework.
I, The Proposed Rules Promulgated by the Commission, including §156.38-15
through §150.38-29 Are Overly Complex and Not Necessary,

Although the Cemmission made the correct decision regarding the proposed
adoplion of the rules embodied in §150.38-1 throuph §150.38-14, Segra believes that the
corresponding decision to adopt the rules gmbodied in §130.38-15 through §150,38-29

adds unnecessary complexity for attachers seeking a timely resolution of pole attachment

[94]

disputes.  Indeed, Yegra maintains that the proposed rules contained in §150.38-1
through §150.38-29 create a labyrinth of new procedural complaint requircments that will
result in an even more complex and adversarial process,

As Segra and other commenters have advised in the comments previously filed in
Case No, 19-0551-T-G1, the Commission should maove forward with the adoption of all
of the FCC's rules that do not substantially conflict with its own administrative
capabilities and statutory requirements. By largely adopting the FCC's cumrent complaint
processing framework in §150.38-15 through §150.38-2%, the Commission has ignored
this advice and has instead adopted overly detailed and complex complaint processing

requirements only applicable to pole attachment disputes in West Virginia. Such a result



is neither required nor unnevessary for the orderly adjudication of pale attachment
complaints coming before the Commission,

For example, the Commission previously pointed out that the adoption of the
FCC's dispute resolution process was significanily move technical and rigid than the
dispute resolution process that the Commission has employed historically fo adiudicate
informal and formal complaints for all public utiliies subject to the Commission’s
jurisdiction in West Virginia. Sumilarly, the Commission previously acknowladged that
the FCO's dispute resohution regulations included provisions related to the consideration
of damages, which also represented & significant departure from the Commission’s
historical regulatory role in West Virginia in which interested parties could onlv pursus
the award of damages in circult court in accordance with West Virginia Code §24-4-7,

Rather than continue down this path of adding unnecessary procedural
regulaiions, Segra would recommend that the Commission scuttle the propesed
reguiations contained in §150.38-15 through §150.38-29, and simply utilize iis current
procedural rules for the processing of informal and formal compiainis until such tme as
the Commission gains more real world experience in the handling of pole attachment
complamts. The Commission’s current Rules of Practice and Procedure are familiar to
ail parties who appear before the Commission and present & more than satisfactory
vehicle for the timely resolution of pole attachment complaints, If at some point
thereafter the Commission deiermines that the more detailed procedural requirements
currently found in the FOCs regulations are necessary for use in West Virginia, the

Commission can always initiate a further rulemaking procseding designed for that

pupose.



Although the Commission may not believe it is in a position to deviate from the
statutory requirements found in Senate Bill 3, which, among other things, required the
Commission to adapt the rates, terms, and conditions of access to and use of poles, ducts,
conduits, and rights-of-way as provided for in 47 U.S.C. § 224 and 47 CFR. § 1.1401 -
L1415, it is interesting 1o note that the Commission elected not to promulgate a state roie
in West Virginia to comespond fo the FCC's current rnule §1.1405 concerning the
dismissal of pole attachroent complaings for lack of jurisdiction. The Commission took
this step despite the fact that Senate Bill 3, as noted hereinabove, would appear to require
the adoption of rale §1.1405,

*’res.m*;.bh the Commission made this decis ecause FOC rule §1.1405 is in
reality only applicable to actions brought before the FCC and would not be germane to
this Commission’s regulation of pole attachments in West Virginia, This is important
distinction and should provide the Commission with adeguate justification to abandon the

proposed rules in §150.38-15 through §150.38-29. Although these particular rules may

B'

be proper for pole attachment proceedings at the FCC, they neither necessary nor

particulady helpful procedurally for adjudicating pole ablachment complainis in West
Virginia. Indeed, Segra submits that wholesale adoption of the FCC dispute resolution
procedures as proposed o rules §150.38-15 through §150.38-29 establishes a procedural
framework fraught with multiple complexities and ambiguitizs that will hamper the
timely resolution of pele atiachment complaints befores this Commission,

As Frondier correctly noted in its initial comments in Case No, 19-0351-T-(, the

Cominission can reasonably interpret West Virsdnia Code §31G-d-4 in such 2 manner as

to avpid so-called “absurd” results, and adopt the FCC’s current pole attachment
p B



regulations specifically applicable to the actual substantive process for setting rates, erms
and conditions for attachments,

Inn this regard; Frontier pointed out the FCC's pole attachment regulations contain
certain procedural requirements that are appiicable 1o the FCC, but ool to the
Commission. For example, 47 CFR. § 1.1404(c) requires that a pole attachment
complaint “contain a statement that the Siate has nor certified to the FOC thar it
regulates the rates, lerms and conditions for pole aiiachmenss”  Similarly, Froutier
pointed out several other areas within the FCU regulatdons that clsacly would not be
applicable in West Virginia such as the FCC $1aff issuing rulings on discovery disputes
or requiring parties to pole attachment disputes to utilize the FUC's electronic filing
syatem for the submission of filin

Segra would respectfully submit that other examples of “absurd” resulis include
the proposed requirement in §150-38-15.15 prohibiting the filing of amendments or
suppleraents to complaints in order to add new claims or requests for relief: the proposed
reguirement in §130-38-16.7 mandating the conduct and conclusion of executive-level
discussions between parties prior to the actual filing of a complaint; the entirety of §15
38-17 ot seq. requiring the consideration of claims for the recovery of damages; and
§150-38-18.1 allowing any defendant to a pole attachment complaint proceeding thirty

A
¥
!

{30} calendar days for the filing of its answer following service of the complaint,

[

As noted earlier herein, Scgra has supported the Commission’s exercise o
Jurisdiciion over pole attachment related matters in West Virginia on the expectation that
such would provide a convenient forum for the efficient and expedient resolution of pole

attachment complaints. By layering on the procedural complexitics contained within the

O



FCC's existing complaint processing regulations, however, the Commission will
effectively stifle that expectation and frusurate the ability of attachers 1o West Virginia io
have their pole attachment complaints resolved in a timely manner

Thus, the Commission should reconsider ifs interpretation of West Virginia Code

§31G-4-4{by to require the adoption of ondy those provisions of the FUCz pole
aitachmeni regulalions that actually apply to the specific process for setting rates, tarms
and conditions of pole attachments in West Virginia, and not the purely procedural rules
applicable only to the FCC's rather unigue complaint processing procedures. Instead of
proposing the adoption of the unnecessadly complex procedures contained in §150-38-15
through §150-38-16.2%, the Commission shouid simiply rely upov the formal complaint,
mediation, and adjudicative procedures already provided for within its Rules of Practice
and Procedure,

WHEREFORE, for all of the foregoing reasons, Lumos Networks 1.1.C dba
Segra and Lumos Networks of West Virginia Inc. dba Segra respectfully request that the
Commission adept and modify acsordingly the proposed Rules for the Government of
Pole Attachments consistent with these initial comments,

Respectfully submitted this 7" day of November, 2018,

Lumes Networks LLC dba Segra and LumosNetworks
of West Virginia Inc. dba Segra

By Counsel,
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Steven Hamaula, Esquite (8B # 4530 3
1200 Greenbrier Strest
Charleston, WV 25311
Tele: {304)720-2159
E-mail: sleyezhamulafisegr.og
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Frontier

COMMUNICATIONS

November 7, 2019

Connie Graley
Execntive Secretary

. . . ; - s R 50 Leni
Public Service Commission G5 &S PR ONDY

201 Braoks Street
Charleston, West Virginia 25323

Re: GENERAL ORDER NO. 261
int the Matter of Adopiling asd Emplementing
Rules Governing Pole Attachments and
Assumption of Conunission Jurisdietien Over
Pole Attachments

Dear Ms. Graley:

JOSEPH J. STARSECK, TR,
Associate General Cottnsel
Frontier Communications

1500 MacCorkls Ave, 8.E.
Charleston, West Virginia 28326
{3047 344- 7844

Josegh Stavsi IR

Via Hand Delivery

Please find enclosed for filing in the original plus 2 copies of the Initial Comments of
Fronticr West Virginia Ine. and Citizens Telecommunications Company of West Virgiaia,
D/B/A Frontier Communications of West Virginia in the sbove-referenced raatter.

Thank vou for your attention to this matter,

Sincerely,

;%w % {““@v‘j’““ﬁ ?
Oseph J. Starsick, Fr.

{State Bar Nu. 15763

JJSjifse

Enclosure

ce: Service List



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GENERAL ORDER NG. 261
In the Biatter of Adopting and Implementing
Rules Governing Pole Attachments and
Assumption of Commission Jurisdiction Over T
Pale Attachiments S

INITIAL COMMENTS OF FRONTIER WEST VIRGINIA INC, AND CITIZENS
TELECOMMUNICATIONS COMPANY OF WEST VIRGINIA, IWB/A FRONTIER
COMMUNICATIONS OF WEST VIRGINIA

Frontier West Virginia Inc. and Citizens Telecommunications Company of West Virginia,
d/b/a Frontier Comerunications of West Virginia {collectively, “Frontier™) appreciate the
opportunity (o comroent on the Commission’s proposed rules implementing West Virginia Code
§ 31G-4-4 (“Section 47). Frontier believes that the proposed rules would fully implement Section
4’s requirement that the Commission “adopt the rates, terms, and conditions of access o and use
of poles, ducts, conduits, and rights-of-way as provided in 47 U.8.C. §224 and 47 C.F R, §§1.1401
— L1415, inclusive, of the dispute resolution process incorporated by reference in thoss

! Frontier, therefore, does not have any additional comments al this time, but it

regulations.”
reserves is right 1o submil a reply in response any other comments that the Commission may

receive in this proceeding,

west Virginia Code § 310G-4-4(b}.

Cromhes WU MT OEMAL DYERE SmA moen
Swd o PEOWOY 07 2009 EXEC SED bw



Respectfully submitied,

FRONTIER WEST VIRGINIA INC, aND CITIZENS
TELECOMMUNICATIONS COMPANY OF WEST
YEIRGINIA, D/B/A FRONTIER COMMUNICATIONS OF
WesT VIRGENIA

!.::“5} /\r ﬁ }{“";Fw“’ v-;t.’m S::oﬁ:f
Fogepd T btarsm}{ Jr (WY S; ate Bar #3‘576}
Associate General Counssl
Froniier Communications
500 MacCorkle Averme, S.E.
Charleston, West Virginia 25314
(164} 344 63{}3

Afromey ;r‘m Pmﬂ ier ,%sr Virginia Inc.
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CERTIFICATE OF SERVICE

! hereby certify that a copy of the foregoing Mitial Comments of the Frontier West Virginia

Inc and Citizens Telecommunications Company of West Virgivia, d/'b/a Frontier Communicaiions
-~ . ] . B i _ o . - ‘

of West Virginia were served upon the parties of record this 7% day of November, 2019, via {irst-

class U8, mail, postage prepaid.

Tohn Conwell
Comcast Phone of West Vieginia, LLC
dba: Comeast Digital Phone
Senior Regulatory Affaire
7850 Walker Dirive
Greenbel, MD 20770

hark Polen
LGCR Government Solutions
West Virginia Cable Telecommunications Association
BB&T Square, Suite 700
360 Summers 51,
Charleston, WV 25301

Jacqueline Lake Roberts, Director
Consumear Advocate Division
300 Capitol Street
Suite B10
Charleston, WYV 25301

West Virginia Cable Teleconumunications Association Inc.
117 Summers Street
Charleston, WYV 25301

CGordon P. Williama, Ir.
Birch Communications, Inc.
Se. VP and General Counsel

115 Gateway Dhive

Macon, GA 31210-1141



Don Hellwege
Deltalom, LLE
dba: Earthlink Business
VP, Asst. General Counsel, Sec.
F037 Old Madison Pike N.W.
Humavilie, AL 35806-2107

James W, Morozzi
DRE Communieations LLC
President & CEC
424 South 27th Street, Suite 220
Pittshurgh, PA 15203

Darrell Maynard
Scoutheast Telephone, Inc.
President
274 Cassidy Blvad Suite 2
Pikeville , K'Y 41501-1559

Raon Ireland
TMC Convmunications
dba; Tri-M Communications
CEO
820 State Street, 5 Fl
Sants Barbara , CA 93101-3207

Bradley Lockhart
Ao A Communications, LLC
{wner
PO Box 676
Panther, WV 24872

David B. Hanna, Esg,
Counsel, CTIA
Hanna & Hanna PLLC
BO Box 3967
Charleston, WV 25338

Wilflam C. Forth, Esqg.
Counsel, AEP
Robinson & MeEBlwee PLLC
PO Box 1791
Charleston, WV 253256



Alexandra M. Shulz, Esq.
Counsel, West Virginia Broadband Enhancement Council
Bowles Riee LLE
PO Box 1386
Charleston, WY 23325-1386

James V. Kelsh, Esq.
Counsel, West Virginia Broadband Exhancement Couneil
BowlesRice LLP
PO Box 1386
Charleston, WYV 25325-1386

Haran C. Rashes
ExteNet Systems, Inc,
Senmor Counsel for Regulatory Affairs
3030 Warrenviile Road, Ste. 340
Lisle, 1L 60532

Gary A, Jack, Esq.
Monongahela Power Company
Senior Corporate Counsel
5001 NASA Boulevard
Fairmong, WV 26554

Kara 8. Eaton, Esq.
Crows Castle Fiber LLC
2000 Corporate Drive
Canonsburg, PA 15317

Steven Hamula, Esq.
Lumos Networks, LLC
dba: dba Segra
Associaie General Counsel
1200 Greenbrier Strest
Charleston, WY 25311



John R. McGhee, Jr., Esq.
Counsel, City of New Martinsville, City of Philippi and Craig-Botetourt Electric Cooperative
Kay Casto & Chaney PLLC
PO Box 2031
Charleston, WV 28327

Robert R, Rodecker, Esq.
Counsel, City of New Martinsville, City of Philippi and Craig-Botetourt Electric Cooperative
Kay Caste & Chaney PLLC
PO Box 2631
Charleston, WV 25327

Richard L. Gotilieb, Esg.
Counsel, West Virginia Cable Telecommunications Association
Lewis Glasser Casey & Rolling, PLLC
PO Box 1748
Charlesion, WY 25326
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@E &%' Assiztant General Coungel

S615W §a¥ Bireat, Suile 30U

Indianapnlis, IN 46268

Telephone. 317-713-8977

Mobile: 3127030842

Pamela HollickiDeertwrylink.omn

November 7, 2019
YIA E-Mail and Overnivhe Mail

Connie Graley,

Exeoutive Scerctary,

Public Service Commission of West Virginia
P.O. Box 812

Charleston, WV 25323

RE: GENERAL ORDER NO. 261 In the Matter of Adopting and Implementing
Rules Govemning Pole Attachments and Assumption of Comuission Jurisdiction Over
Pele Attachments

Dear Secretary Graley:

CenturyLink supporis the Public Service Commission of West Virginia’s proposed Rules
for the Government of Pole Attachiments, (Pole Atiachment Rules) 150 C.S.R. 38, issued on
Octoher 11, 2019,

CenturyLink owns over 2 million poles across the country and is a major pole attacher,
‘having facilities attached to over § million poles nationally, Our perspective on pole attachments,
' mc!udmé the time Frames for compietmg make-ready work, is balanced by our \,ompetmg CORCETNS

in having attachments completed in a timely manner and in mccting those same me frames that
‘we are proposing when CenturyLink is the pole owner. We continue to build infrastructure in our
markets which will require thinely access to pole sttachments at reasonabie terms and conditions.
CenuryLink applauds the Public Service Conumission’s adoption of Pole Attachment rules. These
rules are consistent with the best practices and expedited time frames adopted by the FOC in its
recent revisions to its pole attachment rules.

There is a national focus on pole attachment issucs right now, and the FCC and other
reverse presmption siates are implementing rules to shorten time frames for attaching, improving
the pole attachment process by eliminating cumbersome processes, and taking measures {o ensure
that cosis are fair and reasonable, The West Virginia Pole Attachment Rules incorporate a
mensured and flexible approach that mirror changes recently made at the FCC to drive ont delays
and streamline the process for pole attachments. Further, these rules faciifiate industry cooperation
and include an expedited dispute resolution process if business-to-business negotiations fail. Al
of these provisions are critical to ensuring the pole attschment processes are not a souece of delay
in broadband deployment,



The Pole Attactunent Rules achieve that critical balance of ensuring case of access to poles
without burdensome processes for pole owners, The Pole Attachment Rules are consistent with
the legislative intent in SB 3 and are in the public interest.  CenturyLink appreciates the
cppartunity to somment and provide recommendations to the Public Service Commission on
adoption of its Pole Attachment Rules,

If you have any guestions, please do not hesitate 1o contact me &t (317)713-8977.
Sincerely,
fsf Fensnein Watliek

Pamela H. Hollick, Fsq.
Indiana Bar #17552.53



Onfine Comment
Name: Pamela Hollick, Canturylink
Address: 4625 W, 88th Sirest Suite 300
Lity, State Kipoode: Indiznapois, IN 46268
County: Marion
Subjech Comment in Support of Case Mo, GO 261
Date of Commaent: 11/07/2010 07:31 PM

Date Email Confirmedy 11/07/2010 07:32 M
Date Printed: 11/08/2019 09.:02 &AM
Commaent
Centurylink supports the Public Servige Commission of Wast Virginia's
praposed Rules for the Goverrunent of Fole Attachments, {Pole
Attachment Rules) 150 C.5.R. 38, issued on October 11, 2019,

CenturyLink owng over 2 million poles across the country and is
major pole attacher, having facilities attached to over 5 million pales
nationally. Our perspective on pole attechments, including the time
frameas for completing make-ready work, is balanced by our
compating concarns in having attachments completed in 2 timely
manner and in meeting thosa same tme frames that we are
praposing when CenturyLink is the pole owner, We continue to build
infrastructure in cur markets which will require timely access to pale
attachments at reasonabie terms and conditions. Centurylink
applauds the Public Service Commission’s adoption of Pole Attachment
rutes, These ruies are consistent with the best practices and expeditad
time frames adoptad by the FOC In ils recant revisions to its pole
attachment rules,

There is a nationat focus on pola attachment issues right rnow, and tha
FOO and other reverse preemption states are implementing rules o
shorten time frames for attaching, improving the pole atiachment
process by efiminating cumbersome processes, and taking measures
to ensure that costs are fair and reasonable, The Waest Virginia Fole
Attachment Rules Incorporate 8 measured and flaxible approach that
mirrar changes recantly made at the FCC to drive out delays and
streamiing the process for pole attachments. Further, these rules
facilitate industry cooperation and inciude an expedited dispute
resolution process if business-to-business nagotiations fall, All of
thags provisions are critical to ensuring the pole attachment processes
are not 8 saurce of defay in broadhand depiovmeant,

The Fole Attachment Rules achieve that criticel balance of gnsuring

e2ase of access to poles without burdensome grocesses for pole

aowners. The Pole Attachment Rules are consistent with the lagislative

intent in 5B 3 and are in the public interast, Centurylink apprecistes

the spportunity o comment and provide recommendations io the

Public Service Commission on adoption of its Pole Attachment Rules, -
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November 7, 2019

BY HAND DELIVERY BR:07 PRMN O 29 THED SEC sav
Connie Graley, Exeeutive Secretary

Pubiic Service Commission of West Virginia

201 Brooks Swrest

Charleston, WV 23301

Re:  GEMNERAL ORDER NG. 261
In the matter of Adopting and Implementing Bules
Governing Pole Atiachments and Assumption of
Commission Jurisdiction over Pole Attachmeuts

Dear Ms. Graley:

1 am filing on behaif of Appalachian Power Company, Wheeling Power Company,
Monongshela Power Company, and The Potomac Edison Company the enclosed Joint nitial
Comments of the ARP Companies and the FirstEnergy Companies in the above-refersnced matier,

_ Very fruly yours, -
i A -
{ o WOy &Y
\ LN S
Lol \\1“3&1}1{ Porth

(W . Va. State Bar #2943}

Counsel for
Appalachian Power Company and
Wheeling Power Company
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PUBLIC SERVICE COMMISSION
OF WERT YVIRGINIA
CHARLESTON

CASE NO. 19-0551-T-GI

General Investigation into Adopting and

Implementing Rules Governing Pole

5

Attachments and Assumption of Commission

Furisdiction over Pole Attachments

CERTIFICATE OF SERVICE

I, Williamm C. Porth, counsel for Appalachian Power Company and Wheeling Power
Company, do hereby certify that true copies of the foregoing comments were served by hand
delivery or U.S. mail on this 7* day of November, 2019, addressed to the following:

Linda Bouvette, Esquire

Public Service Commission of
West Virginia

201 Brooks Strest

Charleston, West Virginia 25301

Counsel for Siaff of West Virginia
Public Service Commission

Jacqueline Lake Roberts, Bsquire

Consumer Advoeate Division

700 Union Building, 723 Kanawha Bhad. East
Charleston, West Vieginia 25301

Counsel for Consumer Advocate Division

Wark Polen

LGOR Government Sohutions

WY Cable Telecommumications Asso.
BB&T Bquare, Suite 700

300 Suminers Street

Charleston, WV 25301

Gordon P. Williams, Jr., Esquire
Birch Communications, Inc.

Sr. VP and General Counsel

115 Gateway Drive

Macon, GA 31210-1141

Counsel for Birch Compmunicalions

James W. Morozzi

DBQE Commuunications LLC
Prazident & CEO

424 Sonth 27 Street, Suite 220
Pittshurgh, P4 15203

{R1443345 4 ¢

John Cowwell, Esquire

Comeast Phone of West Virginia, LLC
Senior Regulatory Affairs

7850 Walker Dirive

CGreenbelt, MD 20770

Counsel for Comeasi

Cavid B, Hanna, Esquire
Hanma & Hanna PLLC
PO Box 3467
Charleston, WV 25339
Counsel for CTiA

Gary A, Jack, Hequire

Sr. Cowp. Counsel

FirstEnergy

5001 NASA Blvd,

Fairmont, WY 265354

Counsel for Mon Power & Polomac Edison

Bradiey Lockhart, Owner
A& A Communications, LLC
PO Box 676

Fanther, WY 24872

James V. Kelsh, Esquire

BowlesRice LLP

PO Box 1386

Charleston, WY 23325-1386

Counsel for WY Broadband Enhancemeni
Council 3
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GENERAL ORDER NQO. 263

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

Ta the Mafter of Adopting and Implenienting
Rules (roverning Pole Attschments and
Assumption of Commission Jurisdiction Over

Pole Attachments

0307 PW WOV GF 2049 EXED S5 DIy

JOINT INITIAL COMMENTS OF APPALACHIAN POWER COMPANY, WHEELING
POWER COMPANY, MONONGAHELA POWER COMPANY,

AND THE POTOMAC EBISON COMPANY

Date: November 7, 2015

COUNSEL FOR

APPALACHIAN POWER COMPANY
AND WHEELING POWER COMPANY
William C. Porth (WV Stade Bar #2843}
Heather G. Harlan (WY State Bar #8786}
Robinson & McEhvee PLLC

P. 3, Box 1731

Charleston, West Virginia 25326

James B, Bacha

American Electric Power Service Corp.
I Riverside Plaza

Post Office Box 16631

Columbus, (hio 43218

COUNSEL FOR

MONONGAHELA POWER COMPANY
AND THE POTOMAC EBISON
COMPANY

Gary A, Jack (WY Siate Bar #1855)
FirstEnerpgy

5601 NASA Boulevard

Fairmont, WV 26584



EXECUTIVE SUMMARY

¥ The Commission corvectly recognized tn its Qetober 11, 2819 order that i s not bound

SRR b 1 AR R

to adopt FOC rules “that gontain reguirements and processes that are unigue to FEC

operations snd do net apnly or make sense nnder the Commission’s curyent sfructure
and operations.” The Commission can and should adopt rules that fulfill the purpose of
Chapier 31G {and in a way that meets the purpose of the FCC's rules), while at the same time
protecting eleciric distribution infrastruciure and ensuring that West Virginia electric
ratepayers are not unfairly burdened with the cost of communications deployment.

Many of the FOCs existing rules are 2 function of sither federad siafutory requirements
or federal statutory limitations. The Commission is not similarly constrained and should
adopt rules that make sense for West Virginia. For example, the FCU’s definition of “pole
attachment” does not inchude attachments made by broadband-only service providers (like
Google Fiber). Thig ig a function of federal statutory Hmitations that the Commission should
not rairror, as it would run contrary to the overarching purpose of Chapter 31G.

The Commission should exclude the eommunication worker safety zome from the
defipition of “usable space.” The communication worker safety zone, which is typically 40
inches, is space the electric wtility nelther needs nor uses in the provision of eleciric service.
But without excluding this space from the definition of “usable space.” it leaves electric
ratepayers in the position of paying for space that has nothing to do with the provision of
electricity. The Commission should follow the lead of other states that bave assigned the
cost of this space 1o the aftaching entities.

Pr aposea Sectmn 5.4.2 wouid adﬂpt the }CC’s ‘new telecom rate” famaﬂa which f]w FCC
created through a tortured methodology solely to vield a result identical to the “cable rale
formula” which the Commission is proposing fo adopt as Section 5.4.1. The FCC's new
telecom rate formula exists solely to pay lip service to 8 pacticular part of the federal Pole
Attachments Act. In other words, thers is no need for the Commission to adopt this formula,
It is not only byzantine and counterintuilive, but also completely unnecessary in light of the
FCO s objectives,

The Commission should not adogpt the FOC s self-beln remedy for work in the electric
power supply space, The FCU s rule is bad policy, for sure. But it is also directly contrary
to W.V¥a, Code § 31G-4-3 which provides: “Notwithstanding any provision of this code o
the contrary, the provisions of this article shall not apply to.. Facilitics above the
Communication Worker Safety Zone...or Any electric supply facilities wherever located.”

The Commission showld not adept the FCO's ILEC complaint rule. The agreemsents
under which electric utilities and telephone companies share space on each other’s poles are
unlike basic “pole attachment agreements.” “Joint use agreements” between electric uilities
and ILECs were the contractual vehicles that enabled ubiquitous deployment of electric and
telephone service at the lowest cost to West Virginians and have always been within the



Commission’s regulatory authority, Adeption of the FCC’'s rule would aot only undermine
the consideration within the joint use agreements, but alse undermine the Commission’s
existing authority to regulate these important relationstups.

The Compussion should not adoept the FOC's formal complaint procedures. The
Commission’s existing complaint procadure rules are sufficient, if not superior, to the FCC's
ruies, and they have the added benefit of famibiarity to most stakeholders. Further, the
compiaint rules the Commission has proposed 0 adopt @re not specific to FCC pole
attachment complains—ithey are rules intended fo cover various types of complaints brought
before the FCC (not just pole attachment complaints}. [T would be awkward, t0 sav the least,
for the Commission 1o jetfison its existing procedural rules in favor of a set of procedural
rules that are not specific to pole attachment complaints.

{ommission fo regulate nele attachments solely to follow the FOC s revulations locks
step. If that were the legislature’s intent, why empower the Commission to regulate pole
attachments af all? For this reason, it is imperative that the Commission balance competing
interests, promote West Virginia's best interest, and make improvements 1o the proposed
riles.




TABLE OF CONTENTS
EXECUTIVE SUMBMARY Lo ssimis s sssrens s st s st s o0 i

JOINT INITRAL COMMENTS OF APPALACHIAN POWER COMPANY, WHEELING POWER
COMPANY, MONONGAHEL A POWER Q{)N{FAI‘M?, ANE THE POTOMALC EDISON

I A Y 1o ciistsres s nshereenesm s n st stern e et s amer e a DA e £ s Ra s B4 4 eh 48R RS SE4 21 kP h b VA4 TLeA SR SRS R RS HR £ R E S ek ARAT R A i
I THE COMMISSION SHOULD MARE CERTAIN TARGETED REVISIONS TO THE
PROPOSED DEFINITIONS IN SECTION 2t et e tees et mtseeosst o i
A. The Commission Should Revise the Definition of “Pole Attachment” {Section 2.2} in Twa
EET I I TV 080 s eietheememevrrsasrsaes rerm e secn s ame e naas neaen b e shean e b R fae Ar e RS b€ hra S ek ATtk SR 00 1

1. The Commission should replace the term “provider of telecommunications service”
with the ferm “telecommunications carrier” in the definivion of “pole attachment” .2

2. The Commission chould inclnde entities whose sole purpase is o provide broadband
gervice within the definition of “pole aftachment.,™ . v e 4

B. The Commission Should Revise the Definition of “Usable Space” (Section 2.3) to Exclude
the Comumunieation Worker Safety Zo0e. o s s wenicB

. The Commission Should Revise the Definition of “Unnsable Space™ (Section 2,12} t»
imclude the Communication Worker Salety Zone v oD

. The Commission Should Revise the Definition of “Carrving Charge Rate” (Section 328}
to Specifically Include so Administrative and General Component and 2 Rate of Retwrn
COmMPERER. oo et eee e AeeeE Lt S e erf R R n R oot RemE R se ot REBe) et me et b ea s e e et e ke e ebad e R a1 B

il THE COMMEISEION SHOULD REVISE SECTION 3.1 TO CLARIFY THAT
ATTACHING ENTITIES MUST OBTAIN WRITTEN AUTHORIZATION BEFORE
FTILIZING BASEMENTS AND LICENSES ON PRIVATE PROPERTY ..o i0

HI THE COMMISSION SHOULD MAKE REVISIONS IN SECTION 3 TG ELIMINATE
AMBIGUITIES, TO DELETE MEANINGLESS PROVISIONS AND TQO CORRECT

TECHNICAL ERROBS. Lo st et ras s erssssssets s sisssasssss sessessaasessoses 10
A, The Commission Should Revise Section 8.1 to Make It Consistent with the Corresponding

B BREIE s oreeiesionssevernreccrnenserraneresersanen s verawemnsasarars b3 144 ie e bt 45k e S Ra s s s e pme b es e pmab apars st wmsebisnssss O
B. The Commission Should Revise the Last Sentence of Section 5.2 to Conform to the FCC's

Corresponding Rule on Capital Cost Relmburserients. .o 13

€. The Commission Should Delete Section 5.4.2 (the “Telecom Rate™) and Revise Section
5.4.1 {the “Cable Rate”} Se That the Same Rate Formula in Appemdm A Apphies to 41

Pole ASmOBIEEIEE. v v ereaeeseisrer s rrmasoarrinar e en s b o 1RSSR SRR R SRR bbb R AL e n s e wreer 33
B The Conduit Rate Formula in Section 5.4.3 (Formula 1) Contains Errors that Render the
Formule Fnvalide e e e s e e e 16

IV,  THE COMMISSION SHOULD, CONSISTENT WITH PART HLC. ABOVE, DELETE

i



V, THE COMMISSION SHOULD REVISE SECTION 9.1 TO CORRECT ERRORS AND

T

VEL

YIIL

A

X,

EEE"LEFT THE EX("EL U‘QIGN (3&“‘ THE C()‘W MUNHCA’.E'K}N WORKER SAFETY ZONE

THE COMMISSION SHOULD MAKE SEVERAL REVISIONS TO SECTION 16 TO
AFFORD THE PARTIES GREATER FLEXIBIITY IN SATISFYING CERTAIN

OBLIGATHINS AND TIMELINES, TO BHIFT CERTAIN OBLIGATIONS AND
COSTS TO THE COST-CAUSING ENTITIES, AND TO SAFEGUARD THE SAFETY
AND RELIABILITY OF THE ELECTRICFACILITIES. ... cnnme i -18

Section 18.3.4 Should Be Revised io Reduce the Burden of Surveys on Utilitles and to
Reguire Mew Atiaching Entities to Provide Notification fo Existing Attachers of any
3 T U OE ET T TP RSN 18

Section 104 Shouid Be Revised do Place the Obligations and Costs Incurred in Connection
with Make-Ready Estimates on the New Attachers, e, the Cost-Cansers. oo 18

Elvetric Tilties Shonld Net be Responsible for Gathering or Presenting Costs of Third-
Party Muake-Ready to the New AHacher. ... i s 13

YThe Commission Should Delete the Requirement in Soction 10.4 that Utilithes Provide
Estimates on g Pole-by-Pole Basis. ..o s ssessvesss 19

Section 10.3.3 Should Be Revised to Place the Make-Ready Notice Requirements on New
B T T T OV PO SPPPYPR

Section 18.9.2 Shoald Be Revised {0 Limit the S¢ll-Help Remedy io the Commaunications

BPBRE DITIY, ovrisresciricon it reasreco st et bra e s a e e AR e Rt RPN SR e S AL ERR R TR AR A8 ebars 20

Seetion 10.10.2 Should Be Revised to Ensure that One-Touch Make-Ready Is Performed
in a Safe and Resgonnble Manmer. oo e A8

THE COMMISSION SHOULD DELETE REFERENCES TO SELF-HELP ABOVE
THE COMMUNICATIONS SPACE IN SECTION 11 {CONTRAGTGRS FOR SURVEY
ANTE MAKE-READY oo eosmat sttt s ssss vt ssssssesnsss s sssssssasssns sasssssssess 25

THE COMMISSION SHOULD DELETE SECTION 12 (JLEC COMPLAINTS) INIT
ENTIRETY BECAUSE THE COMMISSION ALREADY BEGULATES JOINT USE

AGREEMENTS BETWEEN ELECTRIC UTTLITIES AND ILETS. .. 25
The Commission Should Mot Adopt Propesed Section 13 beeause ¥ Condlicts with the
Commission’s Existing Jurisdicton Over Joint Use Agreemiento .. 26

The Commission Should Not Adopt Section 12 Beenuse it Would Ureate 8 Presumption
that is Incousistent with the Facts, as HLECs Enjoy Numerous Advantages Under Joint

Tse Apreements That Ave Not Available to Their Competiors. oo, a7
Placing the Burden of Froof on Electric Utilifies in ILEC Rate Complaints Would Be

Unjust and UNFeasomaBIe. ..o oo st i crsi et st s e e 30
If the Commission Retains Section 12.2, ¥ Should Revise the Effective Date Thereof. ... 31

THE COMMISSION SHOULD REVISE THE TIFLE OF SECTION 3 TC CLARIFY
THAT THE REVIEW PERIOD CONTAINED THEREIN ONLY APPLIES TC POLE
ACCEES COMPLAINTE. s O 31

Y



X

&

Cl

X5

THE COMMISSION SEOULD ADOPYT A MODIFIED VERSION OF SECTION 14 THAT
(£ PROBIBITS OVERLASHING INTO EXISTING VIOLATIONS, (2) CONFIRMS
THAT OVERLASHING MAY BE DENIED FOR CAPACTYY, SAFETY, RELIABILITY
AND ENGINEERING REARONS, AND (3) CONFIRMS THAT OVERLASHERS ARE
RESPONSIBLE FOR THE COST OF EVALUATING THE PROPOSEDR OVERLASHING.

The Commission Should Not Sanction Overtashing into Preexisting Vielations. ... 32

The Companics Support Section 14.2 to the Extent that It Expressly Allows Pole Owaers
to Reguire Up to 15 Days® Advance Notice of Overlashing. ... 34

Allowing an Attaching Entity io Qverlash Despite the Fact that an Overlash Wenld
Crente a Capacity, Safety, Relinbility, or Engincering Issne Conflicts with Proposed
Section 3.1 and Is Dangerons and UnreasomabI.. e omesiremanamem oo 38

The Commission Shounld Not Adopt the Portien of Secting 14.2 Preventiag 2 Public Utility
from Recovering lis Cosis of Performing an Engineering Review of a Propesed Overlash. .
O O OSSO O P T P UL STV PRSPPI 39
THE COMMISSION SHOULD DECLINE TO ADOPT THE FCO'S FORMAL
COMPLAINT RULES, BUT IF THE COMMIBSION NEVERTEELESS ADOPTS
THOSE RULES, CERTAIN CHANGES ARE NECESSARY . virenrsronseeinnns 40
The Coemmission Should Declins to Adopt the POCs Formal Complaint Rules. ... 40
If the Commission Nevertheless Adopts the FCO’s Formal Complaint Reles, Certain
A EES AT T DB EY oot ivrrecrmvesr s oo imr e cocs ss 05008 e a s a1 o3 et e e e AL sS4 4e s e raas e e mbe4r aas nanrn s seennaenes 41
1. The Commission Shouwld Sirike Proposed Rule 133-38-17 regarding Damages. ... 41

1. The Commission Should Revise Proposed Rule 158-38-22 T'o Improve Upon the
EHBCOVEEY PrROOBES. oottt nre et e et smn et b s e es D

M T T EOIN i r e er s e s a et s e s s e e s e h e ma e RS RAES R30S e bk o e £ 2 ke s nam TR TS 43



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GEMERAL ORDER NO 261
in the Matter of Adopting and Implementing
Rules Governing Pele Attachments sad
Assumption of Commiszion Jurisdietion aver
Fole Attachments

JOINT INITIAL COMMENTS OF APPALACHIAN POWER COMPANY, WHEELING
POWER COMPANY, MONONGAHELA POWER COMPANY,
AND THE POTOMAC EDISON COMPANY

COME NOW Appalachian Power Company {(APCo™), Wheeling Power Company
{(“WPCa™) (“collectively, the “AEP Companies™), Monongahela Power Company {“Mon
Power”), and The Polomac Edison Company (“PE”) (ccllectively the “FirstEnergy Companies™)
{al] fowr companies collectively, the “Companies™) and together respectfully sabmil their intial

I Attachment A sets

comiments on the proposed rules governing pole altachment procedures.
forth the specific red-lined changes recommended 1o the proposad rules,

i THE COMMISSION SHOULD MAKE CERTAIN TARGETED REVISIONS TO
THE PROPOSED DEFINITIONS IN SECTION 2.

A The Commission Should Revise the Definition of “Pole Attachment” (Section
2.2} in Twe Ireportant Ways.

The proposed definition for the temm “pole attachunent™—which is essential to defining
the rights and obligations elsewhere within the proposed rules—is as follows: “any altachment
by a cable television system or provider of telecommunications service to a pole, duct, conduit,

or right-of-way owned or controlled by a utility.”” Though this definition is identical to the

! in the Matter of Adopting and implemening Rules Gaverning Pole 4tlachmenis and Assumption of Commission
Jurisidiction Over Pole Anachments, General Order No, 261, Case Wo. 19-035 1.T-GE, Commission Order (Oct. 11,
2019% Ja the Matier of Adupting und fmplementing Ruley Governing Pole Anachments and Assiomptien of
Commission Jurisdiction Over Pole Attachimends, General Grder No. 261, Amended Commission Order {Oct. 13,
2018



FCO's definition of the same term, the FCCs definition is & function of the lirsitstions of 47
UG, § 224, The Commission, on the other hand, is not bimited by 47 U.8.C. § 224 and should
revise the definition of “pole attachment” in two important ways to help fulfill the purpose of
Chapter 310,

i The Commission should replace the term “provider of
felecommunications service” with the ferm “telecommunications
earrier” in the definition of “pole attachment”

The phrase “provider of elecommunications service” and “telecorumumications carrier”
mean the same thing under federal law. 47 U.S.C. § 183(51) (defining “telecommunications
carrier”™ to mean “any provider of telecommunications services™). Nonetheless, the specific term
used throughout the FCC's pole attachment rules, and in tum the Commission’s proposed rules,
s the femn “telecornmunications carrier.” In  fact, excluding the definitions of
“telecornmunications carrier” and “pole attachment,” the torm “telecommunications camier” is
used twenty-five times throughout the Commission’s proposed rules. See Sections 2.4, 2.5, 2.6,
2.13,3.1,32,33,331,334,44,442,46,47, 52,541,542, 543, 1012, 122& 283 In
contrast, exciuding the definitions of “pole attachment™ and “telecommunications carrier,” the
term “provider of telecommunications service” is usad only twice, and both appear to be in error.
See Bections 10.1.1 & 131, Section 10.1.1 defines “attachmeni™ for purposes of the access
timelings to mean “anv  attachment by a cable tolovision system or provider of
telecommunications service,” but the ferm “attachment” (standing apart from the separately
definad terrn “existing attachment”) within the access timeline rules 1s used almost exclusively in
conjunction with the term “new attacher”™ which, itself, is limited to mean “a cable television
systean oF felecomynunications earrer requesting to attach vew or upgraded facilities to a pole

swned or controlled by a utility.” Section 10.1.2. Section i3.1 purpeorts to govern the review



period for pole access complaints “where a cable television svstemn operator or provider of
telecommunications service claims it has been denied access to a pole”™ but it is
“telecommunications carniers”—unot “providers of telecommnunications servies'—that have
aecess rights under Section 3.1 and could conceivably file a complaint arising out of a denial of
access.

Further, the torm “provider of telecommunications serviee™ is not a defined term within
the Commission’s proposed miles. Moreover, all of the key rights under the Commission’s
proposed rules imure to the benefit of “leleconwaunications camers”—not “providers of
telecommunications services.™ See, eg. Sections 2.4 and 2.5 {defining “complaint”™ and
“complainant™  to  include  “telecommunications  carriers”  but  not  “providerss  of
telecommunications serviee™); Section 3.1 (providing access rights to cable television systems
and ielecommunications ocmriers); Section 5.4 (estabhishing maximum  rates  for
“elecommunications carders” but not “providers of telecommunications services™); Section 10
{providing access tmeline rights and remedies to "new atlachers” which does not include
“providers of telecommunications services”™).

Replacing the term “provider of telecommunications service” with the ferm
“ielecomununications carrier” will not impair the procedural nght of TLECs o file complaint
procecdings arising out of their joint use agreements with electric utilitics. As set forth in the
Companies’ July 15, 2019 and July 25, 2019 comments and reply comments in this docket, and
as set forth below in part VI, the Commission already has jurisdiction to hear such complaints
and, in fact, has previously heard such complaints. See, e.g., Appalachion Power Company and

Wheeling Power Company v, Fromtier West Vieginia Inc., Case No. 12-0284-E-T-C; Verizon

Eud



Wesr Virginia Inc. v, Appalachian Fower Company and Wheeling Fower Company, Case No,
(7127040

2. The Commission should inclade entities whose sele purpose s te
provide broadband service within the definition of “pole attachment.”

The purpose of Agicle 4, and the purpose of Chapter 316G more broadly, is to promote
broadband deployment in West Virginia, The West Virginia legisiature stated:

That it is a primary goal of the Governor, the Legislature and the citizens of this

state, by the year 2020, to make every municipality, community, aod rural area in

this state, border ¢ border, sccessible to Internet communications through the

expansion, extension and general availability of broadband services and
technology.

W, Va, Code § 31G-1-1(1). There are mumerous entities—Iike Google Fiber—that provide
broadband scrvice but are neither a2 “cable television svstern” nor a “telecommunications
carrier.” Though the FCC s ¢corresponding rule does not include broadband-ondy providers like
CGoogle Fiber, that is because of specific limitations in 47 U.S.C § 224 that operate in
conjunction with the regulalory classification of broadband service. Cumently, broadband
service s classified as an “information service” rather than a “telecommurications service.” Jn
the Matter of Restoring fnternel Freedom, WC Docket No. 17-108, Declaratory Ruling, Report
and Order, and Crder, 33 FOC Hed, 311, 318 at ¥ 20 (Jan. 4, 2018}, For this reason, broadband-
anly providers are neither “providers of telecoromunications service™ nor “telecommunications
carriers” and thus fall outside of the protection of 47 US.C § 224 and the FPCC nides
promulgated pursuant to that statute.

The Commission is not similarly Hmited and can help fulfill the purpose of Chapter 314,
generally, and Asticle 4, specifically, by inciuding attachments of broadband-only service
providers within the definition of “pole aitachment.” Thiz would, for example, provide entities

tike (Google Fiber with access rights to electric and telephone utility poles at regulated rates



instead of solsly through negotiated rates, terms and conditions. This puis broadband-only
providers on the sanie footing as other attackers and is conzistend with the Companies” interest in
fair and balanced rules that fulfill the intent of the West Virginia Legislature.

B. The Commission Should Revise the Definition of “Usable Space” (Nection
2.3} to Exclude the Communication Worker Safety Zone,

The proposed definition of “ussble space”—which not only carries operstional
implications but also forms the basis of the Commission’s proposed rate formulas in Seciion 5.4
{and Anachments A, B, C and D}—is as follows: “the space on a utilily pole above the mirdmun
grade level which can be used for the attachrnent of wires, cables, and associated equipment and
which includes space cccupied by the wtility.” This definition is correct, as far as it goes, but
should explicitly exclude the communication worker salety zone (afl/a the “safety space™
because this space is not used “for the attachment of wires, cables, and associated equipment....”
The comrpunication worker safely zone, which is defined in the National Elecirical Safety Code
(“NESC”}, is the required separation betwean electric and communications facilities, NESC, §
235C4, st p. 139 (2007 ed.}); see aiso W. Va. Code R. § 1530-6-3 (reguiring telecommunicalions
plant 10 be “designed, constructed, maintained, and operated in accordance with the provisions
outlined in the current National Electric Safety Code. ..y, NESC Rale 2334 provides:

The clearances specified in Rules 235C and 238 create a communication worker

safesy zone between the facilities located in the supply space and facilitics located

in the communications space, both at the structure and in the span betwesn

stryctures.  Except as allows by Rules 238C, 238D, and 239, ne supply or

communication facility shall he located in the commuunieation worker safery
zone.

NESC, E235C4, at p. 139 (italics in original; bold-underline emphasis added).
Though the precise amount of clearance varies depending on the conditions, the most

typical required separation at the pole is 40 inches (3.33 feet). The presence of this space ont
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poles owned by eleciric utilities is solely the result of communications amtachments. Electric
utilities do not necd or use this space for the provision of electric service” The commaunications
attachmends arc the cost-causers of this space and therefore should bear at least a pro rata share
of this cost. See, e.g, Carlton F. Collins, 904 Old Ouakvale Road, Princeion, Mercer County,
Complainant, v. Citizens Teleconpnunications Company of West Virginia, doing business as
Frontier Communications of West Virginia, @ corporation, Defendony, 2002 W, Va, PUC LEXIS
2694, at *13 (Jul 1, 2002) (A major tenet of ratfemaking has fong been that the cost causer
should bear the cost incurred.™); fa the Mavter of Implemeniation of Section 224 of the Act; A
National Broadbend Plon for Our Futwre, WC Docket No. 07-245, GN Docket No. 09-51,
Report and Order and Order on Reconsideration, 26 TCC Red, 5240, 5302 at § 143 n. 426 (Apr.
T, 20113 (2011 Order™) ("These capital costs would not have been incurred “but for’ the pole
sitachment demand and the aftacher-—the cost causer—pays for these costs.”).

However, if the communication worker safety zone is not excluded from the meaning of
“usable space,” the result is that an electric wtility pole owner bears the emire cost of the
communication worker safety zone, which serves no other pupose than to  protect
communications workers, This is because the pro vata share of pele costs allucated through the
Commission’s proposed formuls is based on “the percentage of the total usable space. .. which is
occupied by the pole attachment.” Section 5.2; see afso Section 5.4.1 & Attachment A, Even if
the Commission reassigns only 3 feet of the communication worker safety zone from “usable
space” to *“unusable space,” this has the mathematic effect of changing the cost allocated o a

single attachment from 7.4% (1/13.5) 1o 9.5% (1/14.5) of the annual pole cost. Though this stil

. While it is true that streetlights are somerimes installed within the safery space on gleciric uiility poles, this
represents a small fFaction of the total number of poles and is generally done at the request of municipalities to
promate public safety. Moreover, strectlights cam usually be instaliad in the electric supply space when other space
13 oot available, Therefore, public policy would not be prometed by charging this use of the safety tpace against
slectric utilities for every single pole they own.,



leaves the pole owner bearing the vast majority of the cost of the rommunication worker safety
zone, it at least allocates some of the cost o the actual cost cansers,

To accomplish the reassignment of the communication worker safety zone from “usable”
1o “unusable” space, the first sentence of the definition of “usable space™ (Section 2.3) should be
revised ag follows:

With respect 1o poles, the torm “usable space” means the space on a utility pole

above the minimum grade level which can be used for the attachment of wires,

cables, and associated equipment and which includes space cccupicd by the
utility, but does not include the communication worker safety zone.”

Though excluding the communication worker safety zone would admittedly be a slight
departure from the FCC’s miles, it would follow the lead of a number of states that have reverse
preempted the FCC's pole attachment jurisdiction, including but not Hmited w0 Arkansas—the
most recent state to reverse preempt the FOCU's pole attachment jurisdiction.  Arkansas defines
“unusable space” as explicitly including the “safety space” {i.¢., it 18 exciuded {rom the meaning
of “usable space™):

“Urnusable Space.” The Unusable Space is equal fo the Jength of the pole minus
the Usable Space. Safety Snace is included in the Unusable Space.

126-03 Ark. Code R. § 028 {emphasis added); see fn the Matier of o Rulemaking Proceeding to
Consider Changes o the Arkansas Public Service Commission 's Fole {ftachment Rules, Docket
Mo, 15-019-8, Order, 2016 Ark, PUC LEXIS 360, *22-23 (Oct. 12, 2016} (reiecting attachers’
argumnents that safety space is used by electre utilities and rreated as “usable space,” realfirming
its classification of safety space as “unusable space” to be allocated amongst the parties, and
finding iis approach “balances the intorest of the partics and properly allocates costs™); see alse

Cr. Admin, R, 860-028-0020034) (“Usabie space™ means all the space on a pole, except the

! The Companies are also proposing a revision to Section 8.1 in part V below to adjust the space factor

presumptions accordingly.
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portion below ground level, the 20 feet of safety clearance space above ground level, and the

Tho reassignment of the communication worker safety zone from “usable”™ to “unusable”
space becorses even more critical i the Conmmission disturbs existing joint use agreements
betwaen electric wiilities and ILECs. Joint use agreements have typically included provisions
that either expressly or implicitly share the cost of the communication workers safely 2one
between the partles under the premise thal such space was of equal benefit to both parties
throughont the network {of benefi lo electric viilities on poles owned by TLECs and of benefit to
ILECs on poles owned by electric utilities),

. The Commission Should Revise the Definition of “Unusable Space™ {Seclion
2.12) to include the Communication Worker Safety Zone,

Consistent with part LB, above, the definition of “unusable space™ should be revised as
follows:

With respect to poles, the term “unnsable space” means both the space on a utility
pole below the usable space, including the amount required to set the depih of the
pole, and the communication worker safety zone, and the communication
werker safety zone.

This revision, together with the proposed revision to the definition of “usable space.” will help
ensure that West Virginia eleciric ratepayers are not bearing the cost of space that is not used for
the provision of electric service and that is only required because of the presence of
rommueications facilities on electric utility poles.

B, The Commission Should Revise the Definition of “Carrying Charge Rate”
{Section 2.20) to Specifically Include an Administrative and General
Comporent and 8 Rate of Heturn Component.

The proposed definition of “carrying charge rate”——which is a crucial component of the

Comuxdssion’s proposed rate formulas in Section 5.4 (and Attachments A, B, C and D}—includes



“capital costs including income taxes, depreciation, faxes other then income taxes, and an
operation znd maintenance expense factor.” This is a definition that does not appear in the
FCCs pole sttachment rules, Though the FOOs rules do not include a definition of “carrying
charge rate,” the actual components of the carrying charge rate are well defined under FOE™
precedent and specifically inciude the following components: (1) operations and mainienance
expense; {2) administrative and general expense; (3} a depreciation expense; (4} & tax expense;
and {5) a rate of retumn. See, eg, M the Matter of Amendmert of Conmmission's Rules and
Policies Governing Pole Attachmeris; In the Matter of Implementation of Section 703 (e} of the
Telecommunications 4ot of 1995, C8 Docket No. 97.98, C8 Docket No, 97-151, Consolidated
Partial Order on Reconsideration, 16 FCC Red. 12103, 12156 at § 11¢ {May 25, 2001). These
five components of the carrving charge rate have been part of the FCO's pole attachroent rate
formula since the FCC frst implemented its statutory authority. See tn the Maiter of Adoption of
Rules for the Regulation of Cable Television Pole Attachmers, CU Docket No. 78-144, Notice
of Proposed Rulemaking. 68 F.C.C.2d 3, *6 at § 6 (May 9, 1978) (“The annual carrying charge
would  tvpically include the retwn upon pole investment, maintenance, depreciation,
adminisiraticn costs, and taxes.”). Though the Comsmission’s proposed definition appears to
specifically acoount for three of these components (&M, taxes and depreciation), and though
the reference to “capital costs” could fairly be construed as including the rate of return {12, cost
of capital), the proposed definition confains no reference to the administrative and general
expenses, except to the extent it is deered to be a part of the “operating expenses. . .attributable
to the entire pole.” See Seciion 5.2 accord 47 US.C. § 224{d)(1) and FCU Rule 1.1406{b). If

the Combuission is going {o define the term “carrying charge rale” at all, it should climinate



amblouity by specifically including all coraponanie that comprise the carrving charge rate under

FOC precedent.

iL THE COMMISSION SHOULD REVISE SECTION 3.1 TO CLARIFY THAT
ATTACHING ENTITIES MUST OBTAIN WRITTEN AUTHORIZATION
BEFORE UTILIZING FEASEMENTS AND LICENSES ON PRIVATE
FROPERTY,

The first sentence of Section 3.1 states: “A utility shall provide a cable television system
or any telecommunications carrier with nondiscnminatory access o any pole, duct, conduit, or
right of way owned or controlled by 1" The right of way and easement agreements that the
Companies have secured from West Vizginia landowners provide for the electric utility to be
able 1o place iis facilities on poles. It does not grant the vight for other third party atiachers to
place their facilities on the real property of others and does not provide rights of ingress or
egress. In order to have that right, the attachers must seek and obtain written easement or license
permission from the Jandowners. Therefore, a provision shwould be added at the end of section
3.1 stating, “provided bowever that any attacher must secure and obtain the written authorization
from the landowner for the placement of attacher’s facilities on real property prior to being
granted a@ocess o the utility’s facilities,” This will eliminate any coufusion over whe is
responsible for obtaining the underlying land rights to enable a thivd party 10 make an attachment
fo a utility pole,

i, THE COMMISSION SHOULD MAKE REVISIONS IN SECTION 3§ TO
ELIMINATE AMBIGUITIES, TO DELETE MEANINGLESS PROVISIONS AND
TG CORRECT TECHNICAL ERRORS.

A The Commission Should Revise Section 5.1 to Make ¥t Consistent wiih the
Corresponding FCC Rule.

Section 5.1 should be revised to track the language of cormresponding FCC Rule

1.1406¢8), which provides:

10



The complainant shall have the burden of establishing a prima fucie case that the
rate, term, or condition is not just and reasonable or that the denial of access
violates 47 UL8.C. 224¢f). I, however, & utility argues that the proposed rate is
ower than its incremental costs, the utility has the burden of establishing that
such rate is below the statutory mininum {ust and reasonable rate. In a case
invelving denial of access, the utidity shall bave the burden of proving that the
denial was lawful, once a prima facie case is established by the complainant.

47 CFR. § 1.1406{z) (emphasis added) (iialics in original), Section 5.1 omits the emphasgized

language above, and in is place, the Commission has substituted language that provides litle

*

guidance in determining the so-called “lower bound” of a “just and reasonable” rate:

The complainant shall have the burden of establishing a prima facie case that the
rate, lerm, or condition i not just and reasonable or that the dengal of access
viglates 47 US.C. § 224(1). I, however, a utility argues that the proposed rate is
lower than §ts incremental costs, the atility has the burden of establishing that
such rate is below 2 just and reasorable rate hased primarily on cost. In a case
involving a denial of access, the utility shall have the burden of proving that the
denial was lawiul, once a prima facie case is established by the complainant.

Section 5.1 (emphasis added). The Commission’s piecomeal adoption of FCC Rule 1.1406 poses
al least two problems.

First, by substitting the clause “z just and reasonabie rate based primarily on cost,”
Section 3.1 obfuscates what the Companies must demonstrate to establish that a rate falls below
a “just and reasomable” rate. In contrest, by using the language “statutory minimum just and
reasonable rate,” FCC Rule 1.1406(s) incorporates the “lower bound” of rate regulation
sstablisbed under 1ts enabling statute, (¢, “a rate 15 just and rcasonabile if it assures a utility the
recovery of not less than the additonal costs of providing pole attachments. .7 47 US.C. §
224(d¥1}). By incorporating § 224{d)'s statutory limit on rate regulation, FOC Rule 1.1406(a)
provides a level of clarity that is notably absent in Section 5.1, Maoreover, the “statutory
minimum™ language of Section 1.1406(a) has been further refined through both judicial and FCC

precedent. See, e.g, dlo. Power Co. v. FCC, 773 F.2d 362, 364 (D.C. Cir. 1985} (interpreting

i



“statutory minimum” to mean the “incremental costs”™ associated with an aitachmenty, 2011
Order at 5296, 4 127 {eguating “statutory mintmum” with “additional costs of providing pole
attachments™). The Commission’s substituted language is novel and lacks any precedential
guidance.

Second, FCT Rule 1.1408(a}'s incorporation of the “statitory minimum” under 47 US.C
§ 224¢(d¥ 1) also serves an important constitutional interest.  As noted above, it establishes the
“laower bound™ of the FUC s rate regulation awthority, i.e., the boundary between a merely low
rate and a rate that consfifutes a “taking™ under the Fifth Amendment. See, e.g, 4ia Power (o,
v, FOC, 311 F.ad 1357, 1367-71 (1 1th Cir. 2002) {noting that § 224°s “lower bound” gencerally
satisfies the constitutional bar on takings without just compensation). Without this limiting

clause, Section 5.1 doos not ¢learly establish & lower bound on the Commission’s rate regulation

authority.

Accordingly, the Companies recommend the following revisions to Section 5.1:

The complainant shall have the burden of establighing a prima facie case that the

rate, term, or condition is not just and reasonable or that the denial of access

violates 47 11.8.C. § 224(D. I, however, a utility argues that the proposed rate is

lower than ifs ms:remm al mstn the utility has the burden of establishing that
such rate in-helow-a-just-and-reasonable rate-based-primariii-on-eost does 1ol
gliow for the recovery ﬁf th&. ssdtistmmd costs of sreviding nole attschments.
I a case involving a denial of sccess, the utility shail have the burden of proving
that the denial was lawful, once a prima facie case i established by the
sornplainant.

The proposed language closely tracks 47 U.S.C. § 224(d)1).  As noted above, § 224{d)(1)
establishes a “statutory minimum” rate that gueraniees electric utilities “the recovery of not less
than the additional costs of providing pole atfachments.” Revising Section 5.1 to explicitly

recognize the “statutory minimum” rate for pole attachments effectuates the West Virginia
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Legisiature’s intent that the terms and conditions of § 224 be adopted. See W.¥a. Code § 310G-4-
4.

i, The Commission Should Revise the Last Senience of Section 5.2 to Conform
io the FOC’s Corresponding Rule on Capital Cost Reimbursements,

The last sentence of Section 5.2 states: *The Commission shall deduoct from actual capital
costs contributions or advances in aid of construction received by the wtility and will exclude
from operation and mainfensnce expenses and faxes any reimbursenients received from cable
operators and telecomnuunicalions carriers.” The comparable provision of the FCC's rules 1s
FCC Rule 1.1406{b), the last sentence of which provides: “The Commission shall exchude from
actual capital costs those reimbursements received by the utility frony cable operators and
telecommunications carriers for non-recurning costs.”

If “itihe proposed Pole Attachment Rules were drafied on the basis that the Commission
should adopt roles that reflect, as closely as possible, the substantive requirements and processes
set forth fo the FOC Regulations and FOC Procedural Rules,” then the Comumission should adopt
the above~guoted language of FCC Rule 1.1486(b) rather than ifs proposed Section 5.2, General
Order No. 261 {the “Order™) at 12, FCC Rude 1.1406(h) is clear and reflecis the longstanding
practice of tresting make-ready reimbursements—and all customer contributions in aid of
construction for that matter-—as rate base neutral. In cther words, if i ¢osts an clectric utility
$2,500 to change out 2 pole and itransfer its electric facilitiss {0 the new pole, and a
communications attacher reimburses the electric wtility $2,500, the $2,500 is eredited 1o the same
capital and expense accounts to which the work was originally charged. By way of contrast, the
proposed Commission rule is ambiguous and confusing.

. The Commission Shounld Delete Section 542 (the “Telecom Rare™) and

Revise Section 5.4.1 {the “Cable Rate”) So That the Same Rate Formuls in
Appendix A Applies to All Pole Attachments.
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The reason there are two different rate formulas under the FCC's pole attachment rules is
because the federal Pole Atlachments Act (47 UR.C. § 224) requires two different formulas,
The original Pole Attachments Act, passed by Congress in 1978, protected only cable television
companies and included a single formula applicable to all attachments, This formula, the
statutory parameters for which exist in 47 US.C. § 224(d) 1), is embodied in current FCC Rule
1.1406(3¥ 1) {which is identical to proposed Section 5.4.1 and Attachment A). The rate yvielded
by this formula is known as the “cable rate” As part of the Telecommunications Act of 1996,
Congress added a new category of attaching entities with protections under the Pole Attachments
Act—telecommunications carrders, But rather than giving telecommunications carriers access to
utility poles at the same price ze cable television companies, Congress adopted a different
formula which, rather than allocating the unusable space pro rata based on the amount of usable
space oceupied, allocated 2/3 of the cost of unusable space egually among all atiaching entities.
See 47 U.S.C. § 224{e)2). The rate yielded by this formula i known as the “telecom rate.” The
intent of the felecom rate formula, as initially recognized by the FCC and the counts, was that
telecom carriers would pay a higher rate than cable television compantes. See dia. Power U v
FCC, 311 B34 1357, 1371 023 (11™ Cir, 2002) (noting that “the Telecor Rate provided in 47
U.S.C. § 224{e) viclds a higher rate for telecommunications attachments than the Cable Raie
provides for ceble attachmenis™; M the matter of Implementarion of Section 703fe) af the
Telecommunications At of 1996; Amendment of rthe Commission's Rules and FPolicies
Governing Pole Attachments, U8 Docket No. 97-151, Report and Order, 13 FCOC Red, 6777,
6796-97 at T 34 (Feb. 6, 1998) (“We note that in the one case where Congress affinmatively

wanted 2 higher rate for a particular service offered by a cable system, it provided for one in
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section 224{e}.”). As initially impiemented by the FCC, the telecom rate formula yielded a rate
that was beiween 2-3 times the amount vielded by the cable rate formula.

Asg more cable television attachmenis because subject o the higher telecommunication
rate based on the types of services offered by cable television companies, the FCC intervened to
protect the cable companies. But the FCC could not simply declare that the cable rate applied 1o
all attachmentis because of the statutory congiraints within the Pole Adachments Act. To
accomplish its goal, the FCC re-defined the “vost™ allocated through the telecom rate formula
such that the result of the formula was roughly equal to the result under the cable rate fornwila.
I the Matter of Implementation of Section 224 of the det: A Nativnal Broadbond Plan for Our
Furure, WC Docket No, 07-245, GN Docket No, 09-31, Crder on Reconsideration, 30 FCC Red.
F3731, 1373845 gt 9 16-30 (Nov. 24, 2015) (2015 Order On Reconsideration™) (*"We take this
step to further our goal of promoting consistent, cross-industry attachment rates., by fulfilling
the Commission’s intent, expressed clearly in 2011 and upheld in 2013, @ bring cable and
telecom rates for pole attachments imo parity #t the cable-rate level™). This iz why current FCC
Rule 1.1406(d)2)0} defines “cost” gs a fraction of the actual cost based on the number of
attaching entities, The nuraber of attaching entities, of course, has nothing 1o do with the actual
cost being allocaled, and the FCC has never even contended that it did. I was nothing more than
algebra designed 1o achisve a partivular mathernatic result {parily with the cable rate) under the
consiraints of the statutory telecom rate formufa. This rate vielded by this new iteration of the
telecom rate Tormula is known as the “new telecom rate.”

In essence, FCC Rule 1.1406(4)(2) is a nullity because it exists—in its current forne—
solely o counteract the requirements of 47 U.S.C, § 224(¢) in g way that creates panty belween

the cable and iciecom rafe formudas. The Commission is not similarly constrained and need not



adopt a formula that exists solely to shoehorn a result consisient with the cable rate formula. The
Comunission can, instead, simply adopi the cable rate formula 2¢ the rate {ormula applicable to
attachments by cable television systems and telecconununications carriers. This approach would
simplify the Commission’s rules and vield & result not ondy consistent with the FCC’s Rules, but
algo specifically intended by the FCC. Sze 2015 Order on Reconsideration at 13738-45, 99 16-
30

. The Conduit Bate Formula in Section 5.4.3 (Formula D) Contains Ervers
that Render the Formula Invalid.

Section 5.4.3 purports to propose the adoption of the FCC’s conduit rate formuls, FOC
RBule 1.1406(M)(3). Section 5.4.3 provides: “Formula 1) shown on Attachment D shall apply to
attachments to conduit by cable operators and telecormunications carriers”  Ascosding 1o

Attachiment D to the Commission’s proposed rules, Forouda D provides as follows:

Maximum [ 1 Rumber -:;f] [ Net Conduit investinang Carrying
g ] e s pre U P PR )
Rate per Mimber of Dusts Ducts Systern Duct Length {ft_fm}E Cliarge
Linear fi/m ' ‘ Rate
[Parcentage of Condail Capaciyy {Net Linear Cost of g Copduld

Portions of Formula [, as noted in the red boxes above, deviate from the FOCs conduit rate
forodda and render Formula D invalid,

if the Commission chooses to adopt the FCC’s existing conduit rate formula, the
Commission should adopt the FOC's formula verbatim, The FCC's conduit rate formula is set

forth below:

Abamrson . . Cavnog
i ¥ Dot Mo of Ry Conduni Investment
Rage pex = = . » ® ¥ Charge
. Bomphar of Duets Mo of Inner Duets Ducts Syseem Duct Length 8tém)
fawoer §y fon e

Porveniage of Tondun Capaaty) ez Laear Costof @ Condugy}

47 CFR §1.1406(8(3
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IV, THE COMMISSION SHOULD, CONSNISTENT WITH PART HLC. ABOVE,
BELETE SECTION 8,

Section & of the proposed rules ("Allocation of Unusgable Space Cosis™) only matters if
the Commission retains Section 5.4.2 (the telecom rate formula). If Section 5.4.2 is deleted, then
the cost of the unusable space would be allocated pro rata based on the perceniage of usable
space occopied throuph Section 5.4.1 sud Attachment A, Though the text of Section 8 wacks
FCUC Bule 1.1409 almost verbatim, as set forth above, the FUC has neutralized the effectiveness
of this language through subsequent rulemakings designed to lower the telecom rate o the cable

rate.

v, THE COMMISSION SHOULD REVISE SECTION 3.1 TO CORRECT ERRORS
AND REFLECT THE EXCLUSION OF THE COMMUNICATION WORKER
SAFETY ZONE FROM THE DEFINITION OF “URABLE SPACEY
The first sentence of proposed nide 9.1 states: “With respect to the formulas referenced in

Rules 5.4.2.5. and 5.4.2.h, the space occupied by an attachment in presumed to be one foot” For

the reasons set forth above in part L, the references to Rules 5.4.2.a. and 5.4.2.b should be

delsted. But even if the Commission does not delete the references o Rules 5.4.2.a and 54.2.b,

the Commission needs w add a reference to Rule 5.4.1 in order to maintain consistency with

corresponding FCC Rule 11410, The first sentence of FCU Rule 11410 states: “With respect lo
the formulas referenced in §1.1406(d(1Y and (d¥2), the space occupied by an attachment in
presumed fo be one foot” The references to FCC Rules 1.1406(dK1) and (d)(2) collectively
include both the cable rafe and telecom rate formutas whereas the references to Sections 5.4.2.a.
and 5.4.2.b include only the telecom rate formulas.

The second and third sentences of proposed Section 9.1 state: “The amount of usable

space is presumed to be 13.5 feet. The amount of unusable space is presumed to be 24 feet.” As



B

set forth in part LR&C above, the communication worker safety zone should be excluded from
the “usable space” on a pole. The communication worker safety zone is typically 40 inches (3.33
feet)., For purposes of utilizing round numbers, the Companies propose adjusting the amount of

presumed usable space to 10.5 feet and the presumed amount of unusable space to 27 feet,

¥1. THE COMMISSION SHOULD MAKE SEVERAL REVISIONS TO SECTION 18
TG AFFORD THE PARTIES GREATER FLEXEBILITY IN SATISFYING
CERTAIN OBLIGATIONS AND TIMELINES, TO SHIFY CERTAIN
OBLIGATIONS ARD COSTS TO THE COST-CAUSING ENTITIES, AND TO
SAFEGUARD THE SAFETY AND RELIABILITY OF THY ELECYTRIC
FACILITIES,

AL Section 10.3.4 Should Be Revised to Reoduee the Burden of Surveys on
Utilittes and {o Reguire New Attaching Entiies to Provide Nutificafion fo
Existing Attachers of any Surveys.

Proposed Section 10.3.4.b provides that:

A wiilily shall pemmit the new attacher and any existing attachers on the affected
poles to be present for any field inspection conducted as part of the wtility's
survey. A utility shall wse comumercially ressenable efforts fo yrovide the
affected sttachers with advance notice of not less than 3 business days of any
field inspecfion as part of the survey and shall provide the date, time, and

Section 14.2.4.b (emphasis added). The Commission should revise the above-quoted language
from mandaiory fo permissive in order to lossen the burden on electric utilities associated with
suwrveys., Additionally, proposed attachers should be required to include in thewr application any
known information on other attachers on the peles or pole lines on which they are applying to
attach, Finally, the notice for a survey should be reduced from three business days t 24 hours.
Further, under Section 10.3.4.¢, the new aitacher should be responsible for notifying

affecied attachers. The Commission should replace the phrase “a utility can elect to satisfy iis
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survey obligations in this paragraph by rotifying” with the phrase “the new attacher shall notify”
affected attachers,

B, Section 18.4 Should Be Revised {0 Place the Obligations and Costs Encurred

in Connection with Make-Ready Estimates on the New Attachers, Le. the

Cost-Causers,

k. Eleciric Utilities Should Nof be Responsible for Gathering oy Presenting
Costs of Third-Party Make-Ready to the New Attacher.

The requirement in Section 10.4 that electric utilities serve as a clearing house to gather
estimates from each of the existing aftachers on the pole and present them to the new atiacher is
completely al odds with Section 10.5.3, which places the burden of coordinating make-ready on
the new attacher. The proposed rule alsc ignores the fact that it is the new attacher, not the
electric wiility, that is motivated 1o obtain estimates from the existing attachers to the pole so that
it can proceed with its work, The FCC got this rule wrong, and the Commission shouid not
foliow in the FUC s footsieps,

I, The Commission Should Delete the Reguirement in Section 10.4 that
Uilities Provide Estimates on s Pole-by-Pele Basis.

Section 10.4 provides attachers with an option of reqguesting detailed make-ready
estimates from utilities, The Companies already provide reasonably detailed make-ready
estimates and, thus, do net oppose a rule requiring that estimates be reasonably detailed.
However, Section 10.4 should not go so far as to require an “itemized estimate”™ on a “pole-by-
pole basis.”

There are a number of problems with the pole-by-pole estimate requirement. First, with
respect @ project of any size, the administeative burden associated with generating any such break
down would be time and cost prohibitive. Second, make-ready cstimates do not always lend

themselves 10 a per-pole cost breakdown because certain costs cannol be accurately assigned on
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a per-pole basis. Fixed costs—-like raffic-conirol, lock-out/tag-ouwt, and rolling a truck to the

work site

would ordinarily be priced into the tofal job (which almost alwaye includes multiple
poles). These fixed costs canmot be allocated on a pole-by-pole basis, because the costs do not
change just because one pole 15 removed from the job. There are also other costs that are neither
fixed nor per pole, but affect more than one pole— e.g., resagging a conductor to meet mid-span
clearance requirements. Third, the electromic work order sysiems used by some utilities do not
allow them to break down make-ready costs on 8 per-pole basis. These are the same sysiems
utilities are using fo provide cost estimates to their glectric service costomers. The Conunission
should not require electric wtilities to implement make-ready estimarte tools for attachers that are
different from those they already use for their core eleciric service construction. However, if
attachers are permitted to request “itemized estimates” on a “pole-by-pole basis” under Section
10.4, then Seation 10.4 should be amended o allow pole owners to recover any additional costs
flowing from such & request.

C. Section 10.5.3 Should He Revised to Place the Make-Ready Notice
Requirements on New Af{achers.

The notices of make-ready that the utility is required to send under Section 1(.5 are
burdensome on the wiility and should instead be issued by the new attacher. The make-teady is
being done at the request of and for the sole benefit of the new aftacher. It should thus be the new
attacher, and not the electric utility, that is saddled with the burden of sending make-ready
notices to existing attachers on the pole. The existing electronic netification gystems used by the
Companies and other eleciric utilities are not designed to forward this type of nolice to existing
-attachers,

ik Section 190.9.2 Should Be Revised fo Limit the Self-Help Remedy to the
Communications Space Oaly.

26



The Companies strongly oppose proposed Section 16.9.2 creating a self-help remedy
above the communications space. The FOCO's corresponding rule, FCC Rule 1.14110)(3), is the
subiect of both an appeal in the Ninth Circuit (by & group of electric utilities that ncludes AEP)
andd a Petition for Reconsideration with the FCC (by a proup of utilittes that includes First
Energy). See dm. Elec. Power Serv. Corp. v. FUC, Docket Nos. 187268%, 1970490 (9th Cir,
2018y, Petttion for Reconsideration of the Coalition of Concerned Utilities, WO Docket Na. 17-
84, WT Docket No, 17-79 (Get. 15, 2018}

First, Section 10.9.2 is in direct conflict with W.Va. Code Section 31G-4-3(a), which
provides:

Notwithstanding any provision of this code to the contwary, the provisions of this

article chall not apply tor (1) Facilities iocated above the “Conmumumications

Worker Safety Zone” as such term in defined in the National Electric Safety

Code; or (2} Any electric supply facilities whersver located.

W.Va, Code § 31G-4-3.  Just as “Staff recommended that the Comumission adopt those
provisions of the FCC Procedural Rules that do not conflicl with applicable statutes...”, the
Commission should also not adept the substantive FCC power supply space self-help rule that
costflicts with existing W.Va. Code § 31G-4-3.

Second, the purpose of the power supply space self-help remedy adopted by the FCC was
allegedly to speed deployment by allowing new attachers to hire contractors to perform scif-help
make-ready in the power supply space where ¢lectric utilities failed o mgst the deadlines for
such malke-ready imposed by the FCC.  decelerating Wireline Broadband Deployment by
Removing Barriers to Infrastruciure Invesrment, Third Report and Order and Declaratory Ruling,
FOC 18-111, WC Docket No. 17-84, WT Docket No. 17-79, 33 FCC Red, 7705, 7751 a6 § 96
{Aug. 3, 2018) (the “2018 Order™). However, electric utility make-ready is got what causes

delays in the make-ready process; and if represents a small minority of the oversll work 1o be
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performed in that process. Further, there is no indication that electric utilities in West Virginia
have routinely lailed to meet power supply space make-ready deadlines or that such seli-help
will meaningfully accelerate deployment without cutting corners or skipping steps.  The
Companies, for their pan, adhere io applicable power supply space make-ready deadlines, The
Comnission should not even consider adopting a rule as dangerous as power space seli-help
where there {5 simply no reason for such a remedy in West Virginia.

Third, 2 power supply space seifthelp remedy such ss the one adepted by the FCU
presents a serious daoger to the safety of workers and the public by placing attaching entities in
contre! of contractors working i the power supply space. This is extremcly dangerous for
several reasons, First, it is the experience of the Companies that attaching entitics value speed 10
market over gsafely and relisbility. Second, allowing entities that are not the power compsny {0
work in the power supply space creates a sitvation where entities working in that space may not
be familiar with essential protocols of the electric wility such as, for example, lock-out-tag-out
procedures, wherehy electricity is suspended 0 a particular feeder while work is performed on
certain poles. As stated by First Energy in the FCC rulemaking preceding the 2018 Ordes:

First...if is imperative that FirsiEnergy retain contrel of the contractors

performing make-ready work in the power space. While there are many

responsible telecornmunications providers who can be frusted to divegt
contractors” efforts o follow the applicable construction and safiety siandards,

there ar¢ also many who will apply relentless pressure fo cut corners (o

increase speed and lower costs. Work in the connmunications space alone is

already quite dangerous, as dozens of workers are badly injured or kitled ecach

year. It is abundantly clesr to FusiBnergy through vears of experience that its

telecommunications provider pariners simply do not place the same emphasis

on safety that FirstEnergy does, and many of them do not have slectrical or

structural engineers on staff gualified to direct power space construction by

comtractors, One split-second lack of safety precautions and someone doesn’t

g0 home to loved ones that night. It is FistEnergy’s primary objcctive to
prevent injury-not react afler it occurs.



FirstZnergy places safety as owr ¥ priority, and relizbility of electric service
as #2. Allowing other companies to waork on ouwr facitities will sericusly
jeopardize these priorifies. As for safety, FirsiEnergy considers OSHA and
NESC as the minimum accepted standard for safety--our Company standards
often exceed these minimums in order to better protect workers and the
public. Will third party self-help contractors-with whom FirstEnergy would
not have privity of contract-stringently apply FirstEnergy’s safety rules, for
just one cxamplz, using "glove and sleeve” for voltages above 15 kV7? Many
attacher comments and ex parte communications in this proceeding clearly
articulate disagreement with-and outright animosity towards-any standard
going above and beyond the bare minimums.

Second, even for the responsible actors, it 15 almost certain that thied party
oversight of work on electric distribution facilities will reduce reliability of
the electric grid and lower the quality of electric service, It is difficult to
convey the full complexity of the interconnected grid and the intricacies of
coordinating work which ofien includes scheduled outages for pole
attachment work as well as for regular electric system work. Lines are not de-
energized at single poles-they are de-ecnergized for entire circuits or sections
of circuils, resulting in the deliberate or unplanned re-routing of energy flows
onto other circuils, Not infrequently such re-routing irnplicates fransmission
lines «s well as distribution lines, potentially affecting huadreds or thousands
of customers. Without careful coordination, unplanned changes in cnergy
flows are likely to overload circuits and may cause wider area forced ouwiages.
Further, FirstEnergy protocols provide for 8 longer notice of unforced outages
to customers-14 days for outages affecting more than 10 customers-nearly
three times an attacher’s reguired notice under the Draft Order. . .

Letter from Thomas R. Pryvatel, P.E., First Energy Service Co., to Chairman Fai, WC Docket
MNe. 17-84, at pp. -2 (Jul 20, 2018). While the FCC may be able to ignore the dangers
inherent in this remedy, the Commission—which has jurisdiction over electric utilities and
understands how this could lead to outages and even deaths—cannaot.

It ig glse worth pointing our that the FCC's Broadband Deployment Advisory Commities,
the industry group comprised largely of attaching entity representatives that helped create
consensus ruies upon which much of the 2018 Crder s based, did not propose a power supply
space seif-help remedy. Further, no state public utility commission has adopted such a rule.

In Hght of the foregoing, the following changes fo Se¢ction 10.9.2 are wamranted:
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Make-ready. If make-ready in the communication siace is not complete by the
date specified in Rule 10.5, then a new attscher may conduct the make-ready in
place of the utility and existing attachers, and, a3 epecified in Rule 11, hire &
contractor o complete the-make-ready such commnunications space make-

ready, Ynder no circumstances shall amy_atiacher, or any contractor hired
by an sttacher, complete make-ready shove the communications space

ARARARANAAS

without the exnress written consent of the elecirie wiilivy,

With respeet to make-ready work gbove the communications space, the remedy for failure {o
conmplete such work within a reasonable time pentod should be filing a complaint with the
Commission.

E. Section 10.18.2 Should Be Revised te Ensure that One-Touch Make-Ready is
Performed in a Safe and Ressonable Manner,

Regarding Section 10.10.2, NESC engineering and clearance determinations are required
before a contractor can conclude that communications space make-ready work is "simple” Teo
peovide maximum flexibility to allow communications companies to hire comtractors, any
contractor used by the new atlacher should include a professional engineer stamp with all survey
results, certifying the make-ready work is “simple.” In addition, more notice rather than three
days should be provided to allow utilities to participate in OTMR seif-help surveys. Additional
days need 1o be added to the One Touch Make Ready (“OTMR”} application review process,
such as 30 days” notice of OTMR construction instead of 15 dayy” notice. The additional days
should be provided to allow utilities to monitor any OTMR make-ready consiruction work.

Additionally, in order to avoid the pervasive, unsightly, and highly objectionable “double
wood” condition, in which an existing pole remains in place for extended pericds of time right
next to a replacement pole because existing communications attachers will not move thely
facilities, the Comnussion should simply enable pole owners to transfer all communications
company cables, at the expense of the communications company, in & manner consistent with the

communteations space make ready selfthelp remedy. Alternatively, a timeline of perhaps 6
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months shenld be written into the mule to provide that after a new pole 18 in place, other attachers

have © months o iransfer their facilities to the new pole. (See new Section 10.10.8).

Yil. THE COMMISSION SHOULD DELETE REFERENCES TO SELF-HELP
© ABOVE THE COMMUNICATIONS SPACE IN SECTION 11 (CONTRACTORS

FOR SURVEY AND MAKE-READY)

As set forth in paxt VLD above, the Commission should not allow communications
companies 1o perform work in the electric supply space. Mot only is this 2 bad idea, but it is also
inconsistent with W, Va. Code Section 31G-4-3 which provides: “MNotwithstanding any provision
of this code to the contrary, the provisions of this article shall not apply te: (1) Faeilities located
above the ‘Cormmunications Worker Safety Zone” as such term in defined in the National
Flectric Safety Code; or {2) Any electric supply {acilities wherever located.”™ For this reason, the
Conunission should also delete references o self-help above the communications space within

proposed Section P11, This deletion can be accomplished through the following revisions to

Secuion 11.1:

W

Contractors for self-help complex and-al ; numuniontions-epate make-
ready. A utility shall make availzble and keep up—tc d'ﬂ;e rmsen&hiv sufﬁuem
list of contractors it authorzes to perfcrn* saif- he!p auw:,}s ,md makaewrmd} ?hdt,
is complex and-self-help—surveye-—and—madee-red £ shove—ii
comrnpications-spage on 18 poles. The new attache“ must use & cnntra&ar fmm
this list o perfomn self-help work that is complex sr-above-the-convmunieations
spaee. New and existing attachers may request the addi’msn to me hsﬂ 05‘ d‘ﬂ}
contractor that meets the minimum qualifications in Rules 11.3 through 11.3.5
and the utility may not unreasonably witkhold its consent.

VIIl. THE COMMISSION SHOULD DELETE SECTION 12 JLEC COMPLAINTS) IN
IT ENTIRETY BECAUSE THE COMMISSION ALREADY REGULATES JOINT
USE AGREEMENTS BETWEEN ELECTRIC UTILITIES ANB ILECS,

Seciion 12 is based upon FCC Rule 1.1413, which is currently the subject of an appeal in
the Minth Circuit Court of Appeals (by a coalition of electric utilities that includes Appalachian
Power Company and Wheeling Power Company's affiliate, American Electnic Power Service

Corporation) and a Petition for Reconsideration (by a coalition of electric wtilities that includes
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FirstEnergyy. See dm. Eleo. Power Serv. Corp. v. FOUC, Docket Wos, 1872689, 18-704%C (Sth
Cir. 2019); Petition for Beconsideration of the Coalittion of Concerned Utilities, WC Docket No.
17-84, WT Daocket Mo, 17279 (0e1, 15,2018

A, The Commission Should Not Adopt Propesed Section 12 beeanse It Conflicts
with the Comuslssion’s Existing Jurisdiction Over Joint Use Agreements.

Incumbent local exchange carriers (“TLECs™) and clectric utilities share space on each
other’s poles in their overlapping service areas in order to avoid the cost and public nuisance of
redundant pole lines. The rates, tenus, and conditions goveming those relationships are set forth
in joint use agreements. The Companies have a number of joint use agreemenis and joint pole
crwnership agreements, some of which have been in place for many decades.

The Commission already has anthority o regulate joint use agreemants beiween electiic
utilities and ILECs pursuant to W, Va. Code Sections 24-2-3, 24-2-6, 24-2.7, 24-2-12. The
Commission has previously exercised that jurisdiction on several occasions,  See, a.g.,
Appalachian Power Company and Wheeling Fower Comparny v. Frontier West Virginia Inc.,
Case No, 12-0284-B-T.C; Ferizon West Virgivda Inc. v. Appalachion Power Compeny ard
Wheelfing Power Company, Case Ne, 07-1279-E-C. Even the FCC has recognized the scope of
the Commission’s jurisdiction over joint use relationships and has stayed an FCU cormplaint in
favor of the Conumnission's jurisdiction. See Fronfier West Virginia Inc. v, Appalachion Power
Company and Wheeling Power Company, March 25, 2013 FCC Enforcement Bureay Letier
Order, File No. EB-12-ME004,

Although the Companies’ joint use agreements have existed (and been subject o
Commission oversight} for many decades, there have only been only 2 handful of disputes that
have been taken to the Commission for resolution. The absence of a significant number of such

disputes indicates that the existing regulatery and contrachual approach has worked well. In the
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rare situation where a disputc does arise between these fwo iypes of public wilities, the
Commission has the aunthority ¥o resolve those disputes pursuant to W, Va. Code Sections 24-2-
3, 24-2-6, 24-2-7,24-2-132.

Further, the Companies are not aware of any instance in which the Commission— which
has exercised jurisdiction over joint use agreements for decades—has determined that a rate
gontained within a joint use agreement was unjust or unreasonable. The presumption in Section
12 would be tantamount to the Commissicn presuming that existing joint use agreements over
which if has had jurisdiction for decades are presumed to be unjust and unreasonable. There is
simply no factual predicate upon which 1o make such a presumption. In fact, the existing factual

predicate—ihe Commission’s long-standing suthority over such agreements 1o ensure they are

Further, the proposed presumption waouldd, in essence, presume that electric ratepavers
should bear a higher portion of the cost of jointly used infrastructure.  The FCT has no
Jjurisdiction over eleciric wtility rates and has shown time and again its apathy {if not cagerness)
towards shifting costs to clectric ratepayers. However, this Commission does have jurisdiciion
over both ILECs and electric utilities and has an obligation to consider the justness of imposing
costs fairly borne by ILECs upon electric utility ratepayers,

B The Commission Should Net Adopt Section 2 Because it Would Create a
Presumption that is Inconsistent with the Facts, a¢ TLECq Enjoy Numerpus
Advantages Under Joint Use Agreements That Ave Not Available to Their
Competitors,

With respect to existing ILEC attachments made pursuant to joint use sgreements, the
Commission’s proposed presumption s contrary to the facts—and thus unreasonable. As stated
by the United States Supreme Cowrt in NLRB v Baprisr Hosp., Inc., 442 Y18, 773, 787 {1879,

“lil is, of course, settled law that a presumption adopied and applied by {a regulatory agency]
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must rest on 3 soundd factual connection between the proved and inferred facts.” See also
Republic Aviation Corp. v, NLRE, 324 U.S. 793, 804-05 (1945) (“Like a statutory presumption
or one established by regulation, the validity, perhaps in a varying degree, depends upon the
rationality between what is proved and what s inferred.”™).

The presumption in proposed Section 12 that ILECs are “similardy situated” to
telecommunications carriers and cable television providers does not bear a “sound factual
connection” o the facts here. ILECs place a greater burden on poles than their competitors.
While entities that make pole attachments pursuant to pole license agreements are presumed (o
oocupy one foot of space, the minimum number of foet of space reserved for ILECs in most joint
18e agreoments ranges fom 2 to 3 feet for standard 40-foot poles. And, in fact, ILECs generally
oecupy at least this amount of epace, if nol mere. In addition W often having more than one
artachment per pole, the ILECS heavier, bundied lines, unlike a single fiber lashed to a stegl
messenger, have significantly greater mid-span sag and place significantly greater loading on
poies. As a result, an JLEC’s attachment must be made higher on the pole to satisfy minimum
grade cloarance at mid-span, which in turn “ocoupies” a greater amount of space.

Even the FCC has expressly recognized distinctions between ILECs and other entities
that make attachments to electric utility poles:

§ “As the Commission has recognized, historically, incumbent LECs owned
approximately the same number of poles as electric utifities and ware able o
ensure just and reasonable rates, terms, and conditions for their attachments by
negotiating fong-ferm joint use agreements with utilities. These jolnt use
agreemenis may provide benefits 1o the incunbent LECs that are not typically
found in pole attachment apreemenis between utilities aod  other
telecomnunications attachers, such as lower make-ready costs, the right to

attach without advance utility approval, and vse of the rights-of~way obtained
by the utility, among other benefits” 2018 Oxder a1 7768, 9§ 124,

N “Given that incumbent LECs often can be differently situated from other
attachers, both due to the terms of existing joint use agreements and because
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of their continuing pole cwnership, we conclude that it would not be
appropriate to treat them identically to tefecommumpications carrier or cable
operator attachers in all circomstances.” 2011 Order at 5328, 9 203,

“Having found that section 224(b) enables the Commission to ensure that pole
attachments by incumbent LECs are accorded juat and reasonable rates, terms
and conditions, we recognize the need to exercige that authority in & mamner
that accounts for the potential differences between incumbent LECs and
telecommunications carrier or cable operator attachers... incumbent LECs
also own many poles and historically have obtained access to other utilities’
poles within their incumbent LEC service territory through ‘joint use’ or other
agreements. We therefore decline st this time 10 adopt comprehensive rules
governing incumbent LECs” pole attachments, finding it more appropriate to
proceed on a case-by-case basis.” 2011 Order at 5333-34, 214

"o .some commenters comend that joint use agreements give incumbent
LECs advaniages that offsel any increased tates they might pay for pole
gegess N certain circurnstances. . . As examples of incumbent LEC

attachment_inspestion
coste: Rights-of-way ofien obtained by electric comuany: Guaraniesd SpRce
on the pole: Preferential location on pole; No relocation and rearrangement
costs; and Numerous additional rights such s apyroving and denvisg yole
aceess. collesting attachment rents and inpul on where new poles are placed.’
Comesst Reply at 25, Electric ufilities also contend that existing joint use
arrangements—in comrast to cable or telecommunications camier pole lease
agrepments—teflect 2 decades-old coniractual responsibility of incumbent
LECs to share in infrastruciure costs and also account for the fact that
inpumbent LECs still own many poles todav. . . A fallure to weish. and
account for, the different mights and responsibilities in ioint use agresment
could lzad 1o marketnlace distortions, We therefore reinct arvuments that rales
for nole attachments by incumbent LECs should always be identical to those
of telecommunications carriers or cuble operators. . . As discussed below,

comparably situated w telecommunications carriers or cable operators in a
particular instance.” 2011 Ounder at 5334-36, 9 216 n. 654 (emphasis added).

“Asg discussed above, the historical joint use agreements between inctmbent
LECs and other uitlities implicate rights and responsibilities that differ from
those in typical pole Jease agreements between utilities and
telecommunications carriers or cable operators.” 2011 Gxder at §336, 4217,



The FCC has also noted in the context of complaint procecdings that joint use agreements
typically provide ILEC: with & number of advantages not afforded to other types of attaching
entities. See fu the Mutter of Verizon Virginia, LLC v. Virginia Electric and Power Compory, 32
FCC Red. 3750, 3751 (May 1, 2017) (citing 2011 Order at 53335, § 216 n.634); Verizon Florida
LLC v, Florida Power and Light Co., 30 FCC Red. 1140, 1148, § 21 (Feb. 11, 2015 (“In
the Pole Attochment Order, the Comumission repeatedly noted that joint use agreements are not
analogous 1o lease  agreements  between  competitive LECs and  cleciric  utilities
because..incumbent LECs receive unique benefits under joinl use agresments thaf are not
available to competitive LECs™).

Though the FCC, in 2018, subsequently adopted a presumption similar to the
presumpiion m Section 12.2, it did so based upon the alleged repeated “disputes” between JLECs
and clectric utilities (a circumstance not present here). 2018 Order at 8 129, Further, the
Companies believe that the FCC’s new presumption {s unlawful, anyway, and have challenged
this portion of the FUC s 2018 order. See Am. Eiee. Power Service Corp. et al v. FUT, Docket
Nos. 18-7268%(L), Joint Opening Brief for Petitioncrs, 19-70490 (9% Cir, June 24, 2019); see
also Pettiion for Reconsideration of the Coalition of Concerned Utilities, WC Docket Wo. 17-84,
WT Docket No. 17-79 (Oct. 15, 2018} Whether the FCC's presumption is ultimately
adjudicated as wnlawful or not, it s still bad policy that ignores the facis, The Commission

" should not follow suit.

. Placing the Burden of Proof on Electric Utilities in ILEC Rate Complaings
Would Be Unjust and Unreasonable,

Section 12 would also place the burden on an elecide wtility o disprove the faulty
presumption contained therein by ¢lear and convineing evidence. There are at least two flavs

with this misplaced burden of proof.  First, this rule would place the burden of proof on the



party secking tv upheld the volumtary, and herctofore presumptively reasonable, joint use
agreement between the parties, rather than on the party sceking o “get out” of the express terms
of the contracd. This i3 exactly backwards, especially in light of the fact that the Comumission has
tong exercised jurisdiction over such agreements (g affording them a presumption of validity
in West Virginia), Sccond, the proposed rule purports to requirs an elecixic uiilily 1o mest ifs
mispiaced bwden of prm}ing an incorrect presumption by “clear and convincing evidence”
standard. The clear and convincing evidence standard is a higher burden of proof than the
“oreponderance of the evidence” standard that ordinsrily governs etvil litigation. Sharon 8 9. v,
George BW,, 5307 S E.2d 401, 404 (W, Va. 1998) (“The standard of proof in ¢lvil cases is
preponderance of evidence.”} (emphasis in original}.

i If the Commission Retains Section 12.2, It Should Revise the Effective Date
TFhercof,

If the Commission chooses to retain proposed Section 12.2, the Commission should
revise that sule to remove the ervongous reference o October 4, 2018 as the “effective date of 47
CFER. LAY [sicl.” The “effcctive date™ of FCC Rude § 1.1413{(h) was March 11, 2019,
See B4 Fed, Rep. 2460 {Feb. 7, 2019). Regardless, the Commission should replace the phrase
“contracts entered into or renewed after October 4, 2019 {effective date of 47 CF.R.§ 1413(bD)
{sic]™ with “contracts entered into or renewed aiter the effective date of this rule” It would be
unjust and unreasonable to apply Section 12.2 retroactively to agreements entered info or
renewed after March 11, 2019, lostead, Section 12.2 should be applied ¢ agreements entered
into or renewed afier the effective date of Section 12.2.
X, THE COMMISSION SHOULD REVISE THE TITLE OF SECTION 13 TO

CLARIFY THAT THE REVIEW PERIOD CONTAINED THEREIN ONLY
APPLIES TO POLE ACCESS COMPLAINTS,



Section 13.1 proposes to adopt the FCC's rule governing the “review period” applicable
to “pole gegess complaints,” See 47 CF.R, § 1.1414{a}. Szction 13,1 does not adopt the FOC's
“review period” for “other pole attachment complainis.” See 47 CFR. § 1.1414(b), As =
conseguence, the Commission’s well-established rules of practice and procedure, West Virginia

3

Code Rules §§ 150-1-1 ¢f seq., govern all “other pole atiachment complainis,” such as those
challenging the rates, terms and condivions of pole attachment agreements. The Companies
agree with this approach, By applying its own procedural rudes to all “other pole attachment
complaints,” the Commission can leverage is lnstitutional knowledge in administering the most
prevalent types of pole atlachment complaints. The Companies believe that the Commission’s
approach will create significant efficiencies.  Accordingly, 1o further elarify that Section 13.17s
“review period” only applies to “pole zeeess complaints,” the Companies proposs revising the
title of Section 13.1 as follows:
§150-38-13. Review periad for pole gecess attachment complaints.

X THE COMMISSION SHOULD ADQPT A MODIFIED VERSION OF SECTION
14§ THAT (1) PROHIBITS OVERLASHING INTO EXISTING VIOLATEONS, (3}
CONFIRMS THAT OVERLASHING MAY RE DENIED FOR CAPACITY,
SAFETY, RELIABYILITY AND ENGINEERING REASONS, AND (3) CONFIRMS
THAT OVERLASHERS ARE RESPOMNSIBLE FOR THE COST OF
EVALUATING THE PROPOSED OVERLASHING,

A, The Commission Should Not Sapection Overlashing into Preexisting
Yiolations,

Section 14.2 provides:

Preexisting violations. A utility may not prevent an attacher from overlashing
because another attacher has not fixed a preexisting vickahion, A utility may not
require an existing atiacher thal overlashes its existing wires on 2 pole to fix
preexisting violations caused by another existing afiacher.

The Commission should strike the first sentence of Section 14.2 because it conflicts with Section

3.1, which aliows a utility to deny access “where there is insufficient capacity or for reasons of



safety, relisbility, and generally applicable engineering purposes.” A preexisting violation may
pose—in fact often poses—a capacity, safety, reliability or engineering issue that must be
resoived prior to overlashing, Crverlashing into an existing vielation is a dangerous practice for
at least three reasons: (1) it can endanger the safety of the communications worker performing
the overiashing (for example, causing the communications worker to enter into the power space);
{2} it can endanger the safety of the public by compounding existing vielations {for example, low
hanging wires over a roadway); and (3} it can threaten the reliability of the elecirie infrastructure
by compounding an existing problem (for example, further overloading an already-overioaded
polel.

With respect {o the second sentence of Section 14.2, which states that “{a] utility may not
require an existing attacher that overlashes its existing wites on 2 pole fo {ix preexisting
viglations caused by another existing attacher,” the Companies do not disagree with that concept
as stated. Specifically, the Companies agree that the new atiacher 1o the pole should not be
responsible for the cost of remedying existing violations caused by other attaching entities. But
there is more to it This text, in combination with the preceding sentence stating that utilitics
cannot prevent an overlasher from attaching based on a third party’s preexisting violation, seems
to put the onus on the electric utility to push forward with correcting the viclation and hope to
recover the cost later, There are at least two problems with this approach. First, by allowin
make-ready to procesd before the cost-causer is identified, the drafl rule would deprive the
existing attacher of its contractual right to be notified of the violation and pursue a less-costly
remedy, such as removal of the attachment, Second, if the violation is corrected before the
atiacher 15 notified, there i& no “evidence™ to back-up the assignment of cost causation. This

becomes particularly mmportant when the corrective action is a pole ¢hange-out {which is often a
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sitmation where the exisiing vielator will simply choose snother serial route or an wnderground
solution). Furher, suck an approach would shift & tremeendous ost, tisk and burden oo clecivis
utilities and their ratepayers.

The most effective way of addressing delays in correcting exisiing violations ig (o adopt a
rule that reguires existing attachers to correct violations identified by a utility within 13 days of
fotice to the existing attacher of same, and providing that where the existing attacher fails (o do
so, the new attacher can proceed with correcting the viclation af the existing attacher’s sole
expense {and regardiess of whether the existing attacher might have chosen a lower cost
alternative such as removal of the existing attachers’ attachment]. The Companies thus propose
the following modifications 10 proposed Section 142

142 Preexisting violations,

14.2.3 A wility may not prevent an attacher from overlashing because

another aftacher has ool fixed a preexisting violation, exeept
where the uwiidity reasonably determines that the proposed

generally applicable enginecring purposes, A uiility may not
reuire an existing attacher that overlashes s existing wires on &
pole to fix preexisting viclations caused by another sxuisting
attacher.

14,22 Existing attachine epfities must correct violations identified by
a niility within 13 davs of notic {o the existing attaching enlity,
Where _the existing  attaching  emtily fails to correct the
viplaiion, an overlashing entity can perform such work lox
cause such work to be nerformed) si the existing attaching
entity’s sole rizk and expense. : '

B The Companies Suppert Section 14,2 to the Extent that 1t Expressly Allows
Pole Owners te Reguire Up to 18 Days’ Advance Notiee of Orverlashing.

Section 14.3 provides that ““A ufility may reguire no more than 135 days edvance notice of
planned overlasting.” The Companies support the proposed rule insofar as it would expressly

allow clectric wtilities o require advance notice of overlashing., Such advance notice of
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overlashing is essential to ensure the safety and reliahility of electric wiliies” infrastructure,
personnel, and the public at large. Advance notice of overfashing is the only way an elecinic
utitity can {1} determine whether the proposed overlashing meets the electric uflity’s
engingenng standards for loading and clearance or {2} exercise ks right under Scetion 3.1 (o
*deny a cable television system or anv telecommunications carrler access to its poles..on a
nondiscriminatory basis where there is insufficient capacity or for reasons of safety, reliability
and generally applicable engineering purposes”  Overlashing presents engineering and safiety
concerns similar to any other new burden on a pole line. It 3s critical, as with a new attachment,
thar electric utilities know about proposed overlashing in advance so that they have a reasonable
opporiunity o engineer the pew load. This is particolarly true as overlashing becomes more
commen and as the fiber count of a typical everlash increases. As stated by the FCU in adopting
the overiashing rule upon which draft Section 14.3 is based:

Conunenters express the concern that poles may not always be able w reliably

support additional weight due to age and environmental factors, such as ice and

wind, and as a result, overlashing even one additional cable on a pole may cause

an overloading. Such pole overloading could “hamper the installation or
maintenance of electric factlities, or other on-going wireline or wircless facibity

Thuos, we soree with commenters that allowing utilities fo require advance

wiility with advance notice of overlashing will allow i to better monitor and
ensure the safely, integrity, and reliability of its poles both before and afier the
gverfash is complered without overburdening overlashers or requiring muliiple
trips 1o the pole.

2018 Order at 7762-65,99 116, 118 {emphasis added}.

The Commission’s proposal o support advance notice conforms with the decisions of the

vast majority of state commissions to address this issue within the past five years.
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Arkansas.  In 2016, the Arkansas Public Bervice Commission adopied new pole
artachment mies which provide that “[rlequests to a Pole Owner for a Pole Attachment or
Overiashing permil shall be in writing.” Seg 126-03 Ark. Code R. § 2.02(a). Arkansas Public
Service Comrnission Pole Attachmoent Rules, Rule 2.02(a).  Further, Rule 2.02{(b) of the
Arkansas Pole Attachment Rules provides, “[ajn Attaching Entity wishing to overlash facilities
shall submit g written request 1o the Pole Owaer identifving the size and type of facilities to be
cverlashed, the size and type of facilities to be added, the poles over which such facilitics will be
overlashed, and when such facilities will be overlashed. . . 7 /4 a1 § 2.02(h). And Rule 2.02(f)
afthe Arkansas rules provides:

The Pole Owner shall apnrove, deny, or conditionallv apnrove with Make-

Ready Work provisions, the reauest for a Pole Atfachment or Overlashing in
writing a8 soon as practicable, but in no event later than:

{1745 days after roceipt of & complete permit request, for requests including no
more than 300 poles or 20 manholes; or

{23 60 days after receipt of a complete permit request, for requests greater than
the preceding limits but less than 3,000 poles and 100 marholes.

Id. at § 2.02({5) {(emyphasis added). Attaching entitics sought reconsideration of this rule, arguing
that a “permit for fiber optic overlashing is unnecessary,” but the Arkansas F5C rejected the
request, holding;

The Commission finds that the TelCos have raised no new issues which support a

revision to Rule 2.01 on overlashing, The evidence continues fo sunport the
need for g permit for overiashine because of safely and reliabililty concerns.

In the Matier of o Rulemaking Proceeding to Consider Chovges io the Arkansas Public Service
Commission's Pole Atrachment Rules, Docket Mo, 15-01%-K; Order Neo. 7, 2016 Ask. FUC

LEXIS 360, *1¢ (Get. 12, 2016) (emphasis added).
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Washington. In 26135, the Washington Utlities and Transporiation Commission
("WUTC™) adopted a rule requiring that attachers provide 15 days® advance notice of
overlashing, along with specific information in the advanee notice of overlashing:

The occupant must provide the owner with written notice fifteen busioess days

prior to nndertaking the overlashing. The notice must identify no more than one

hundred affected poles and describe the additional comnuunications wires or

cables o be overiashed so that the owner can determine any impact of the
overlashing on the pales or other occupants’ attachments. The notice period does

not begin until the owner receives 2 complote writion notice that ineludes the

following information:

(i The size, weight per foot, and sumber of wires or cables o be overdashed;
and

{ity  Maps of the proposed overlash route, including pole numbers if available,

See Washington Admin. Code § 480-54-030(11¥%a). Under the WLUITC s rule, the advance
notice specifically allows the pole owner “o inspect the proposed route and provide a wrilten
responise and explanation if the owner prohibits the noticed overlashing.” In the Matter of
Adopting Chapter 480-54 WAL Relating to Atiachment to Transmission Facilities, Docket U
140621, General Order 5-382, Order Adopting Rules Permanently, 2015 Wash, UTC LEXIS
824, *15(Qet. 21,2013},

Lowsiana In 2014, the Louisiana Public Service Commission (“LPSC™) adopied an
order (1) requiring advance notice of overlashing, and (Z) requiring a pole owner to notify
the atlaching emtity within 15 days if the request is denied, See Louisiana Public Service
Commission, General Order, Diocket No. R-26968, 2014 La. PUC LEXIS 263, *37-38 (Rule 7(a)
-{c)) {Sept. 4, 2014). The LPSC overlashing rule provides, in most pertinent part:

a. Any Attacher wishing to overlash facitities muat provide 2 Pole Owner

with reasonable notice of its intent to overlash facilities by filing # written
request with the Pole Owrner identifying what existing and proposed

facilities are to be aftached and/or overlashed, all entities served by the
overiash, all design information to perform pole loading analysis, where
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such facilities will be attached and/or overlashed, and when such facilities
will be attached andfor overlashed. | ..

b A Pole Owner shall conduct any pre-construction inspection reasonably
neeessary within a reasonable tme of receipt of the Atacher's writien
request to overiash and provide the Attacher with a writien estimate of the
Make-Ready Costs, if any, associated with the overlash.

c. Where a Pole Owner does not wish fo permit the afiachment or
overlashing of facilities because it has defermined that & requested
overlash cannot be performed in compliance with applicable engineering,
construction and safely standards, the Pole Owner must identify, in
writing, the reasons for the denial within 15 days of receipt of the
Aftacher's writfen request. . . .

L. Alowing an Aftaching Entity to Gverlash Despite the Fact that an Overlash
Would Creste s Capacity, Safety, Reliability, or Engineering lssue Conflicts
with Propesed Section 3.1 and Is Dangersus and Unreasonable.

While proposed Section 142 would allow a uwtility to require advanee notice of
overlashing—presumably so that a uility can evaluate whether the proposed overiash would
create A capacity, safety, reliability or engineering issue~—the proposed nule does aoi expressly
allow a ugility o deny access if such an issue is identified. Rather, the draft rule glosses-over this
important step and purports to move directly to requiring a witlity to provide speciic
documentation of the issue 1o the party seeking to overlash:

It after receiving advance notice, the utility determines that an overlash would

create a capacity, safety, reliability, or engincering issue, it must provide specific

documentation of the issue fo the party seeking to overlash within the 15 day

advance notice period and the party seeking fo overlash must address any
identified issues before gontinuing with the overlash either by modifying its

proposal or by explaining why, i the party’s view, & mwodification is
UNNECESSATY. ...

Section 14.2 {emphasis added). Though the Commission likely does not intend to undermine a
utility’s right to deny mecess for reasons of insufficient capacity or safety, reliability or

engineering concems, the Conmmission should modily the above-referenced language to aveid



any amobigeity and to aveid potential conflict with Section 3.1, which exprescly allows a uiility to
deny access “where there is lnsufficient capaecity or for reasons of safety, relisbifweand
generally applicable engineering purposes.”

B. The Commission Should Nob Adopt the Portion of Section 14.2 Preventing a

Public Utility from Recovering lis Costs of Performing sn Engineering
Review of g Proposed Overlash,

Section 14.2 states that an elestric utility “may not charge a fee to the party sesking to
overlash for the wtility’s review of the proposed overlash.” Though this provision does not
expressiy prohibit an electrie utility from recovering the incremental costs incurred in conaection
with the enginecring review of the proposed overlash, the Companies are concerned that
attaching entities would atterupt to use this language to shiff these costs to electric ratepayers.

A rule that even arguably undermines a wiility’s alslity to recover pole attachment costs
from the entity that caused those costs would run afoul of longstanding cost causation precedent
and shift those costs to electric utilities and their ratepayers. See, e.g., Corlion F. Collins, 804
Oid Oakvale Road Princelon, Mercer County, Complainant, v. Cliizens Telecommunications
Compery of West Virginia, doing business as Fronsier Communications of West Virginio, a
corporation, Defendant, 2002 W Va. PUC LEXIS 2694, at *13 (Jul. 1, 2002) (A major tent of
raiemaking has long been that the cost causer shouid bear the cost incurred.™); 2011 Order at
5302, % 143 n. 426 {“These capital costs would not have beent incurred “but for’ the pole
altachment demand and the attacher—the cost causer——pays for these costs.”). Furthermors,
such a rule would conflict with Section 5.2, which states that “a rate is just anl reasonable iF it
assures a utility the recovery of not less than the sdditiomal vosts of providing pole
attachments. . .." Other reverse preempiion stales, such as Arkansas, expliciily allow pole owners

to recover the costs of reviewing proposed overlashes:
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The Pole Owner shall identify and account for the incremental engineering costs
associated with a request for a Pele Attachment or Overlashing permit and the
cost of estimating Make-Ready Work, A Pole Owner may charge an Attaching
Entity incremental administrative costs associated with a roquest for a Pole
Attachroent ¢r Overlashing permit and the cost of estimating Make-Ready Work,
provided that the Pole Owner ideniifies and accounts for such incremental
administrative costs. The Atlaching Entity shall pay to the Pole Owner any
incremenial engineering costs or incremental adminisirative costs incurred and
charged by the Pole Owaer in connection with a request for a Pole Attachment or
Overlashiog permit, regardless of whether the Anaching Entity’s request is
rejected or withdrawn by the Attaching Entfty,
126-03 Ark, Code K. § 202(c). When an engineering analysis is necessitated by a proposed
overlash, the overlasher is the “cost canger,” and the cogt of that analysis should be bome by the

gverlasher.

XE. THE COMMISSION SHOULD DECLINE TO ADOPT THE FCC'S FORMAL
COMPLAINT RULES, BUT IF THE COMMISSION NEVERTHELESS ADOPTS
THOSE RULES, CERTAIN CHANGES ARE NECESEARY.

A, The Commission Should Decline to Adopt the FCC's Formal Complaint Rules,

The Commission should not adopt Sections 13 through 29 incorporating the FCC's
formal complaint rules.  As previously stated by Staff, “adoption of a separate set of procedural
rules would be inconsistent with W, Va, Code § 24-1-7 which provides that the Commission

Procedural Rules are applicable to all matiers coming before it.” Order at 3. The Comimissions’

existing rules already provide more than adequate procedures for complaint proceadings, and

there is no reason why they cannot be applied to pole aitachment complaint proceedings. For
example, the Commission already has detailed rules regarding the filing of complainis and
answers, {W. Va. Code R. §§ 150-1-6, 150-1-7) and discovery recuests (i at § 150-1-13.6), that
render proposed Sections 16, 18, and 22—which are based on the FCC's rule—ai best, wholly
nntnecessary, and at worst, in divect conflict with preexisting rules. It would reduce confusion

among participants to use one set of procedural rules rather than two different sets. The
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Commission’s cuarent procedural rules have been iIn effect for decades and satizfied the st of
time.

Further, adopting a separate set of formal complaint rules for pole attachment complaints
wounld be the exact opposite of the approach the FOC has taken. When the FCC adopted its
formal complaint rules, it stated:

Three different sets of procedural rules, which the Conuunission adopted at

different times, apply to formal complaints that the Enforcement Bureau now

handles under 18 delegated authority, In 1978, the Commission adopted
procedural rules for pole attachment complaints governed by Section 224 of the

Communications Act of 1934, as amended (Act)...On September 13, 2017, the

Commission adopted a Notce of Proposed Rulemaking secking corgment on

streamiining and consolidating the procedural rules governing formal complaints

filed under Seetion 208 of the Act; pole attachment complaints filed under Section

224 of the Act; and formal complaints filed vnder Sections 285, 716, and 718 of

the Act concomning access by porsons with disabiliies o communications

equipment and services.

See in the Marier of Amendment of Procechwal Rules Governing Formal Complaint Proceedings
Delegaied fo Enforcement Bureau, ER Docket No, 17-245, Report and Order, 33 FCCU Red.
FI78, TITR-7¢ ar § 2-3 (Jul. 18, 2018) (*Complaint Rules Crder™). The FOC thus took: separate
complaint rules applicable to different types of complaint proceedings and consolidated them
into one set of complaint rules. The adoption by this Commission of a separate set of complaind
rules for pole attachment procoedings than for its other complaint procecdings would thus be

conirary {0 the spirit of the FCC's formal complaing rules.

B, if the Commission Neverthelpss Adopts the FCC's Formal Complaint Rules,
Certain Changes Are Necessary.

t. The Commission Should Sirtke Proposed Rule 1536-38-17 regarding
Damuges,
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If the Commission does choose to adopt the FCC's formal complaint rules, it should
make a number of changes to the proposed rules. First, Section 17 regarding damages should be
stricken, As previously stated by Staff:

...the enactmert of W. Va. Code § 31G-4-4(b} created an indivect conflict with
W.¥a. Code § 24-2-7 that profubits the Commission from awarding damages,

Stafl recommended that the Commission adopt those provisions eof the FOC

Procedural Rules that do net conflict with applicable statutes or the Commission

Procedural Rules. Specifically, the Commission should net adopt provisions that

provide for the mmposition of fees and allow clabms for damages - §5§1.722{5,

1723, and 1.734,...
Order at 3.

in addition, the damages provision contained within the FCC’s formal complaint nules,
FCC Rule 1723, 15 not applicable to pole attachment complaint proceedings. lIn order to
understand why this is, it is necessary {0 examine the listery of the FCC’s formal complaint
rales. These rules, including FCCU Rule 1,723, were originally applicable to Section 208
complaints, and did not apply to pole attachment complaint proceedings, See Complainr Rules
Order, 33 FCC Red. at 7178-79, § 2. Only recently did the FCC adopt revigions to its formal
complaint rules that made those rules applicable to pole attachment complaints, Sez generally,
id. Because the revised formal complaint procedures are now applicable 10 pole attachment
complaini proceedings, in addition te Scction 208 complaints, FCC Rale 1.723 appears on its
face to apply 10 pole attachment complaint proceedings. However, that is not the case. As
recendly as 2011, the FCC has declined 1o adopt rales allowing for the oposition of darnages in
pole attachment complaint proceedings. See 2011 Order at 5288-89, 49 107-109 (“we decline at
this time to amend rule 1.1410 to allow compensatery damages”). In the FCC's subseguent
rulemaking revising its formal complaint procedures and applying them to pole attachment

complaints, the FCC did not address FCC Rule 1.723 regarding damages and its applicability to



nole attachment complaints at all.  If the FCC intended to reverse course regarding the
imposition of damages in pole attachment complaints, it would have, as reguired, explained its
reasoning for doing so in the order adopting the formal complaint nules.  See generally,
Complaint Ruleg Order; see also Lone Mowstain Processing, Ine. v, Secretary of Lobor, 708 F.3d
P61, 1164 (D.C. Cir. 2013) (“[Aln agency changing its course must supply a rcasoned analysis
indicating that prior policies and siandards are being deliberately changed, not casually ignored.
Failing to supply such analysis renders the agency’s action arbifrary and capricious.™).

2. The Commission Should Revise Proposed Rule 150-38-22 To Improve Upon
the Discovery Progess,

In addition, should the Commission adopt the FCC’s formal complaint rules, the
Comimission should improve upon them by revising Section 22 1o specify that the propounding
of interrogatories shall ocour affer the filing of the complaint, answer, and reply. 47 CFR §
1.730(a), upon which Section 22 is based, provides that:

{a) A complainant may fle with the Commission and serve on a defendant,
concurrently  with s complaint, wup to 10 written interregatories, A
defendant may file with the Comumission and serve on a complainant,
concurrently with its answer, up to 10 written inferrogatones.

47 CF.R. § 1.730(a). In practice, this rule has proven to be unworkabie because it stacks the
discovery deadlines on top of the pleading deadlines. The Commission should improve upon the
FCC’s rules by requiring that any interzogatorigs will Bﬁ served within 19 days following the
glose of the pleading cycle. This aleo provides a discovery process that is more closely aligned
with the Commission’s traditional adjudicatory pracedures.

CONCLUSION

The West Virginia Legislature has given the Commission the authority to regulaie pole

attachments, The Commission should regulate pole attachmenids as it regulates all other assets

Es
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under its supervision—by providing due process to stakeholders and tatloring its rules and
policies to fit West Virginia rather than by wholesale adoption of the FCC’s regulatory scheme.
The Companies bebeve the Commission has the authority to adopt the niles it concludes are
sppropriaie for West Virginia and can do so withouwt violating the Legislatwee’s direction and
intert in W, Va. Code Scetion 31G-4-4,

WHEREFORE, the Companies respectfully request that the Commission carefully
consider the Comments presented by the Companies as part of this proposed rulemaking.

Diated this 7th day of November, 2019,
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Bespoctiully submitied,

AFPALACIIAN POWER COMPANY
WHEELING POWER COMPANY
MONONGAHELA POWER COMPANY
THE POTOMAC EDISON COMPANY

By Counsel

William C. Porth (W1 Stare Bar #2943)
Heather . Harlan (WV Siate Bar #8986}
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James B, Bacha
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Attachment A
TITVLE 153G
LEGISLATIVE RULE
PUBLIC SERVEICE COMMISSION

SERIES 38
RULES FOR THE GOVERNMENT OF POLE ATTACHMENTS

§1S0-38-1. General

.. Bcope. ~ These rules govern the regulation of pole attachments subject {0 the jurisdiction of the
Public Service Commission putsuant io W. Va. Code §31G-4-4, and subject to regulation under 47 1L.8.C.
§224, cornmonly referred to as the Pole Atlachment Act and the regulations promuigated thereunder at 47
CER §41.1401-1.1415

1.2, Authority, - W, Wa, Code §824-1-1, 24-1.7, 24-2.1, 234-2-2, 31(G-4-4,
1.3, Filing Date. -
{4, Effective Daie.

L3, fotent, - The Commission has the authority {0 consider, and will consider, the interests of the
subscribers of the services offered by means of pole aftachments as well as the interssts of the consumers
of the utility services. These rules, commonly reforred to as the Pole Antachment Rules, adopt the rates,
terms, eonditions and complaint procedures for aceess to and use of uiility poles, ducts, conduits and rights-
of-way provided in 47 U.S.C. §224 and 47 CFR §51.1401-1.1425, inclusive of future changes as those
reguiations may be amended, for the regulation of pele aitachments in West Virginia as provided by W.Va,
Code §3 IG4-4.

4.0 Application of rules. ~- This Series applies to all persons, entities, poles, ducts, conduits and rights-
oi-way subjectio 47 ULS.C. §224 and 47 C.F.R. §§1.1401-1.1415 as those regulations may heamended.

§150-38-2, Definitions.

2.4, The term "utility” meens any person that is 2 local exchange carier or an slectric, gas, water,
stearn, or other public utility, and who owns ov controls poles, ducts, conduits, or rights-cfway usad, in
whole or in pard, for any communications through wires or cables. 8uch torm does not include any ratioad,
any person that is cooperatively organized, or any person owned by the Federal Government or the State,

2.2, The term "pole anachment” means any attachment by 2 cable television system, er-pravidor-of
elecommunications garrier serviee, or an entily whaose sole fimrpose is fo provide brosdband servics,
10 8 pele, dust, condutt, or right-ofway owned or controtled by a utility.

2.2, With respect to poles, the term "usable space” means the space on a uiility pole above the
minimum grade level which can be used for the attachment of wires, cables, and associated equipment, and
which includes space ccoupded by the utility, but does not include the communication worker safety
zome. With regpect to conduit, the term usable space means capacity within a conduit sysiem which Is
available, or which could, with reasonable effort and expense, be made available, for the purpose of
instailing wires, cable and associated eguipment for telecommunications or cable services, and which
includes capacity occupied by the wiliy,

2.4, The term “complaint™ means 2 fling by a cable television system operator, a cable tefevision
system sssociation, & utility, an associstion of uiflities, a wlscommunications carrier, or an association of
telecommunications carrlers alloging that it bas been denlad access to a wtility pole, duct, conduit, or rights
of-way in violation of these rules and/or that a rawe, term, or condition for a pole atachment is not
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Just and reasonabie. [t also means a filing by an incumbent local exchange carrier (as defined in 47 U.8.C
§231£h)) or an association of incumbent local exchange cavriers alieging that a rate, term, or condition for
2 pole atachment is not just and reasonable,

Zuss The term "complainant® means a cable television system operator, a cable television aystem
association, a utility, an associaton of utilides, 2 telecommunications carsier, an assochation of
wlecommunications cawiers, an incumbent loeal exchange carrier (as defined In 47 ULS.LC. §251K)) or an
associgtion of incumbent local exchangs carriers who files a complaint.

248, The tarm  “defendant” means a cable television system operstor, a wotility, of @
telecommunications camier against whom a complaint is filed.

A0, The term “State™ means the State of West Virginia, ov any political subdivision, agency, or
instrumentality thereof,

28, For purposcs of these rules, the term “telecommunications varrier” means any providar of
telecommunications services, sxcept that the term does not inchuds aggregators of elecommunications
services (as defined n 47 UBC, §226) or incumbent tocal sxchanpe carsiors (as defined in 47 US.C
§25 ihy.

2.8, Theternmn "conduit” means a structure containing one or more ducts, wsually placed Tn the ground,
it which cables or wires may be instalied.

.14, The term “conduii system” means 2 collection of one or more conduits together with their
supporting infrastructure.

218, Thetorm "duct” means a single enclosed raceway for conduciors, cable andfor wire,

213, With respect to polas, the erm” ususable ggace™ means the space on 2 wiility pole below the
uvsable space, including the amount reguired 1o set the depth of the pole, and ¢ ieati Yer
gafely zome.

AR AR RN

Zuid, The terrn "sitaching eniity” inclodes cable system operators, felecommunications catriers,
entities whose soie nurpase is io provide hroadbend sspvige, incumbent and other local exchangs

RSB

carriers, utilities, governmental entifies and other entities with a physical attachiment to the pole, duct,
eondutl or nAght of way, It does not include governmental eniities with only seasonal atachmenis o the
Hoke,

2.14, The term” nner-duct” means a duct-like raceway smabtler than a duct that is Inserted intp a duct
so that the duet may carry multiple wires or cables,

215, The term "make-ready”™ means the modifiation or replacement of a wiility pols, or of the lines
or squipmient on the wility pole, to accommodate additional facilities on the wiility pole.

28, The erm "complex make-ready” means transfers and work within the communications space
that would be reasonably likely o cause a sevvies vulageds) or facility damage, including work such as
spliving of any communication attschment or relocation of existing wireless attachments., Any and all
wirgless activities, including those involving mobils, fixed, and point-to-point wireless communigations
and wirsless internet service providers, ars to be sonsidered complex.

21
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247, The wrm “simple make-ready” means makeeready where existing amachments in the
commanications space of 8 polc could be transferred without any ressonable expeciation of 8 service cutage
or fzcility damage and does not reguire splicing of anv existing communication attachment or relocation of
an existing wireless attachmerd,

Z.i8, The term "communications space” means the lower usable space on a utility pole, which typically
is reserved for low-voltage communications equipment,

218 The teren "Commission” means the Public Service Commission of West Virginia.
Z.af, Theterm "carrying charge rats” shall include capital costs including income taxes, dapraciation,

taxes oiher than income taxes, pdminisirative and ceneral exoense, 2 rate of refurn, and an operation
and maintenance expense facior

$150-38-3, Duty fo provide agcess; modifications; notice of remsoval, increase or modification) petition
for temporary stay; and cable operator notis

- A wtility shail provide u cable television sysiem of, any ofecommuntcations carrier, ar an entily
Y P 3 B 2530 BB Sk

conduit, or right-of-way owned or controlled by &, grovided however that auy atfacher must secure and

Sxetixtvicoobo)

obfain the written suthorization {rem the landowger fur the placement of attacher’s facilities on real
sroperty prior to being eranted pocess bo the ntility’s facilitles. Motwithstanding this obligation, & utility
may deny a cable television system or any felecommunications carrier access 1 its poles, ducty, conduits,
or rightz-of-way, on a non-discriminatory busiz where there is insufficient capacity or for reasons of safety,

relisbility and penerally applicable engineering purposes.

3.2, Requests for acness 1o 2 ulility’s poles, ducts, conduits or rights-of-way by 2 telecommunications
carricr or cable nperator must be in writing. Ifaccess is not granted within 45 days of the request for access,
the utility must confirm the denial inwriting by the 45th day. The utitity's denial of access shaif be gpecifie,
shall inchude all relevant evidence and nformation supporting its denial, and shall explain how such
evidence and information relate to 2 denial of agcess for ressons of lack of capacity, safety, reliability or
engingering standards.

33, A utility shall provide a cable television system or telecommunications carrier no less than 60
days written notice prior {07

3.3.1. Removal of facilities or termination of any service (o those facilities, such removal or
termination arising ow{ of a rate, term of conditon of the cable television system operstors or
telecommumications carrier's pole attachment agreemant;

3.3.2. Any incrgase in pole attachment rafes; or

3.3.5, Any modification of facilities by the utility, other than make-ready noticed pursuant
to Buie I 0.5, routing maintenance, or modification In response (o emergencies,

3.3.4. A cable television systemn operator or telecommunications carriey may file 2 "Petition
for Temporary Stay” of the getion comained in a notice received pursuant to Rule 3.3 within 13 days of
repeipt of such notice. Such submission shall not be considered unless it includes, in concise terms, the
selief sought, the reasons for such relief], including a showing of irreparable harm and likely cessation of
cable televisioh service or telecommunication servics, a copy of the notice, and certification of service as
required by Bule 4.2, The utility may file an answer within 7 days of the date the Pefition for Temporary
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Stay was filed Wo futher filings under this section will be corsidered unless auwthorized by the
Commission.

3.3.5. Cable operators must notify pole owners upon offering telecommumications serviees.

§154-38-4. Fole attachment compiaint proceedings.

4.1, Pole attachment complaint procesdings shall be governed by Rules-45-through -39 of this-Series
Wast Virginia Code of State Bules 88 150-1-1 to 130-1-36.

4.2, The complaint shall be accompanied by = certification of service on the named defendant, and
each of the Federal, Siate, and local governmental agencies that regulate any aspect of the services provided
by the compiainart or defendant,

43, The complaint shall include a statement that the utility is not owned by any railroad, any person
whe is cooperatively organized or any person owned by the Federal Government or the State,

4.4, The complaint shall be accompanied by a copy of the pole altachment agreement, if any, betwesn
the cable television system operator or tefecommunications carrier and the utility. Ifthere is no preseni pole
aftachment agreement, the complaint shall eontain:

4.4.%. A ststement that the utitity uses or confrols poles, ducts, or condwits used or
designated, in whole or in part, for wire communication; and

4.4.2. A statement that the cable television system operator or telecommunications carrier
currently has sftachments on the poles, duets, conduits, ot rights-of-way,

4.5, The complaint shall sate with specificity the pole attachment rate, term or condition which is
claimed to be unjust or unreasonable and provide all data and information supporting such claim, DBata and
information supporting the complaint {including all information necessary for the Commission to apply the
rate formulas in Rule 5.4 should be based upon historical or original cost methodology, insofis as possibie.
Data should be derived from ARMIS, FERC 1, Annual Beport 0 the Commission or other reports filed
with state or federal regulatory agencies (identify source}. The complainant shall also specify any other
information and argument relied upon o attempt to establish that a rate, term, or condition is not just and
reasonable.

4.6, A atility must supply 2 cable iolevision systemn operator or telecommunications carrier the
information reguired i Bule 4.5, as applicable, along with the supporting pages from s ARMIS, FERC
Form 1, Annusl Report to the Commission, or other repart to a regutatory body, and calculations rnade in
connection with these figures, within 30 days of the request by the cable television system operafor or
telecommunications carrier.

4.7, Y eny of the information and data required 0 Rules 4.5 and 4.6 is oot provided to the cable
television system operator or telccommunications carrier by the utility upon reasonable request, the cabls
felevigion system aperator or telecommunications carsier shall fnclude a statement indicating the steps taken
to obtain the information from the utility, including the dates of all requesis. Mo compinint filed by a cable
wievision system operstor or telecommanications carrier shall be dismissed where the wility has failed 1o
provide the information requirsd under Rules 4.5 and 4.6 after such reasonsblersguest.

§136-38-5, Commission vonsideration of the complaint.

5.1, The complainant shall have the burden of establishing 2 prima facie case that the rate, form, or
condition is not just and reasonable or that the denial of access violates 47 ULS.C. §324{f). If, however, &

o
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utifity argues that the proposed rate is fower than its Incremental costs, the uidfity has the burden of
establishing that such rate_does not allow for tﬁm regovery of the addxtsm&a! Costs of groviding pole

attachments is-below-the stefutoryr-mislmumjustand reasonable-vate based primariiy-on-cost. Ina

case invelving a denial of access, the utility shcﬂ! ha*ve the burdeﬁ ﬁ-f proving Lhai ah& d&mai wag Tawfal,
onos a prima facie case is established by the coraplainant.

2. 1he Commission shall determine whether the rate, term or condition complained of is just and
reasouable. For the purposes of this paragraph, a rase is just and reasonable if it assures a wility the recovery
of not less than the additional costs of providing pole attachments, nor more than an samount determined by
multiplying the percentage of the total usable space, or the percentage of the total duct or conduit capacity,
which is occupied by the pole atiachmen: by the sum of the operating expenses and actual capital costs
of the utility attributable to the entire pole, duct, conduit, or right-of-way, The Commission shatl
deduet gxclude from actual capital costs those reimburzements received by the uiility from cable
ﬁ;}&ratnm am} teiemmmumcaigum carrwr fur L ﬁ.‘!&i‘ﬂngg £osts eﬁnﬂ»i-ki

its The Commission shall deny the compiaint if'it determines that the complainant has notestablished
a peimna facie case, or that the rate, torm or condition iz fust and reasonable, or that the dendal of access was
lawful.

3.4, TheCommission wilf apply the foliowing formulas for determining a2 maximum just andreasonable
rage:

5.4.8. Fm musla f\ show oR Art'mhment A shall apply to attachments to poles, by-eshle-aperators
e —eat - aie %M%*&M}‘“*Gﬂﬁﬂemﬁ“% m&s—b*—-&m

mghemhﬁnmﬁ—ymﬂéﬁi—b&qh&ﬁgplm&%@e—&mwm Ruie—&-@ 3 %M

£ 43 b0-Formala C-shewn-on-Adiachment C-appliosto-the entent-thai- d-vields s vate
highep-thaa-that-viclded-by-tho-spplicable formuln-in- Rule-S-&:3ar

54.2. Formula 3 shown on Atachment D shall apply to awachments o conduit by—esble

§156-38-6. Remedics,

4.1, If the Commission determines that the rate, term, of condition complained of 15 not just and
reasonable, it may prescribe a just and reasonable rate, term, or condition and may:

&I . Terminawe the unjust and/or anreasonable vare, texm, orcondition:

§.1.2. Substitmte in the pole attachment agreement the fust and reasonable rate, term, or condition
gstablished by the Commission; andior

21
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6,13, Oxder a refund, or payment, if appropriate, The refund or payment will normally be the
difference between the amount paid under the unjust and/or unreasonable rate, term, or condition and the
amount that would have been paid under the rate, torm, or condition established by the Commission, plus
imeTest, consistent with the applicable stante of limitations.

&8 I the Comumission determines that access to a pole, duct, conduit, or nght-of-way has boen
untawfully denied or delayed, it may order that access be permitied within a specified iime frame and in
aceordance with specified rates, terme, and conditions.

§150=38-7. Imputation of rates; modificaiion cosds.

Z1. A wtility that engages in the provision of telecommunications services or cable ssrvices shall
irmpute o jts costs of providing such services (and charge any affiliate, subsidiary, or associate company
engaged in the provision of such services) an equal amount to the pole atfachment rate for which such
compaty wonld be fiable under thissection.

T The costs of modifying 2 facility shall be borne by all parties that obtain sooess to the facility asa
result of the modification and by all parties that directly beneflt from the modification, Each party described
in the preceding sentence shall chare proportionately in the cost of the wmedification, A party with a
preexisting attachment 1o the modified facility shall be deemed 10 directly benefit from anodification if)
after receiving notification of such modification, as provided in these rules, i adds 10 or modifies i
atachment. Motwithsianding the foregoing, a party with g preexisting sitachment io a pole, conduit, duct or
right-ofway shall not be veguired 10 bear any of the cosis of rearranging or replacing iz attachment i such
remrrangereent or replacement is necessitated solely ax 2 result of an additional attachment or the
modification of an existing attachment sought by another party. i a party makes an attachment to the facility
after the completion of the modification, such party shall shere proportionately in the cost of the
medification i such modification rendered possible the added attachment.

nhle-Space-Cosis:
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M& -Eoeh-utiiity-is-reguirad- W}QMMEMMWﬂW%Wﬁﬁ
wrmptive-avernge number-of aftachers:

me&h&s}&isw@%@?&a Mm«pie& mwwm-;mp?mseﬂi—aﬁmmuﬂh—wmwwm
sifpmitted:

SdidsYpon-suecesciul-challonges of the-existing presomptive-sversge-number-of attachers;

H150-38-9. Use of presumptions in calculating the space fctor.

2.1, With respect 1o the formulas referenced in Bules 5.4 Ze-and -S43, the space ocoupicd by an
attachment is presumed 10 be one foot. The amount of usable space is presumed to be 33.8 J§.S feet. The
amount of ynuseble space i3 presumed to be #F 27 feer. The pole height s presumsd 1o be 37.5 feet, These
presumpiions may be rebutted by either party.

$150-38-10, Timeline for aceess to utility poles.
10,1, Definitions.

10.1.1, The termn "attachment” means sny atschment by a cable television system or provider of
telecommunications service to a pole owned or controdled by 2 atility.

10,12, The term "new attacher” means a cable relevision system or telecommugications carrier
requesting to aitach new or upgraded facilities 1 3 pole owned or contralied by 2 uiility.

10.1.3, The term “existing attacher” means any sntity with equipment on & wiility pole,

102, Al time Bmits in this section ars to be celeuiated according to Bule 7.5 of the Commission Rules
of Practice and Procedure, 150 .38, 1.72.5.

103, Application review and survey--Application completsness. A utility shall review a new attacher's
attachiment application for completeness before reviowing the applisation on its meris. A new atlaches's
atiachment application s considered complete if it provides the utitity with the information necessary under
its proesdures, as specified in 2 master service agreement or in reguirements that are available in writing
publicly al the time of submission of the application, to begin o survey the affectad poles.

10.3.1. A utility shall determine within 1O business duys after receipt of 2 new attacher's attachument
application whether the application is complere and notify the attacher of that decision. If the wility does
not respond within 10 business days after receipt of the application, or if the utility rejects the application
as incomplete but fails to specify any reasons in its response, then the application s desmed complete. If
the utility timely notifies the new attacher that its sitachment application is not complete, then ¥t must
specify all reasons for finding it incomplete.

1032, Amy resubmitted application need only address the uiility's ressons for finding  the

M
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application incomplete and shall be deemed complete within § business days after s resubmission, unless
the witity specifies (o the new attacher which reasons were not addressed snd how the resubmitted
application did not suiliciently address the reasons. The new gllacher may follow the resubmission
procedure in this paragraph as mmany mes as i chooses s0 long 33 in each oase it makes a bona fide
attempt W correct the reasons identified by the wtility, and in each case the deadline set forth in this
paragraph shall apply to the uitlity’s review.,

L0323, Application review on the merils, A uiility shall respond fo the new atiacher gither by
grapting access or, consistent with Rule 3.2 denving access within 45 davs of receipt of & compiste
application 1o attach FactHtles to its utility poles (or within 80 days in the cases of larger orders as described
in Rude 10,7}, A wiility may not deny the new attacher pole access based an a preexisting viekation not
caused by any poior atachments of the oew attacher,

18.3.4, Survey,

034a, A ihe nilis's outlon, s wility shall complete a sirvey of poles for which access
hag been requested within 45 days of receipt of & complete applicadon o attach facilities to #ts utility poles
{or within &8 days in the case of larger orders as deseribed in Rule 10.7).

1B34bh A uility shall pormit the new attacher and any sxisting sitachers on ths affected
poles 10 be present for any fisld inspection conducted as part of the willty's survey, A utility shall use
commaercially reasonable efforts to provide the affected aachers with advance notice of not fess than 4
business days of any field inspection as part of the survey and shatl provide the dats, tirme, and location of
the survey, and names of the contractor performing the survey.

13.3.4.¢c. Where s new attacher has condncted a survey pursuant to Bule 10,103, the attacher

shall provide anv kpown mfcsrmsstnma tm ﬂthen gttachers on anv given nole or sole line, a-u%ﬁ&w’ﬁﬁe
pew attacher should-ean-slect-to-satisfy meses-abligationsin-thiv-paragraph-noti Hdeg aflected
atiachers of iis intent (o use thc, sUrvey mnduc&.d by ﬂu: new aitacher pursuant (o Rule 10.10.3 and the new
qﬁ;g\gine\ggﬁguid by-provideing a copy of the survey to the affocted attachers within the time period set
forth in Rade 10.3.4.a, 4 udiiy relying on a survey vonducied pursuant to Rule 10.10.3 1o satisfy all of its
obligations under Ruls 10.3.4.2 shall have 15 days to make such a notification to affected attachers rather

than a 43-day swvey periad.

184, Estimate, Where 2 new attacher's request for access is not denied, 2 utilily shall present 1o anew
attacher a detailed, itemized estimateron-a-pole-by-pole-basis where reguecied; of charges to perform all
necessary make-ready within 14 days of providing the response reguired by Rule 103, o7 in the case where
2 DCW auaches' has peri‘omﬂd & SUrvey, wi’min 14 days sf receipt bv the uﬁ}iw of SUch sunfey The DEW
gm&e-&sy«;m%e cfstmaf_e is requested and the me}' incurs ﬁxmd gosts that are :mt rﬂasunabﬁy aaicumble o g
pole-by-pole basis, the utility mav present oharges on 3 per-job hasis rather than preserd a2 pole-by-pole
estimate for those fived cost sharges. The utility shall provide docwmentation that is sufficient 1o determine
the basis of all estimated charges, including any projected material, labor, and other related costs that form
the basis of ifs estimate,

41 A ulility may withdraw an outstanding estimate of charges to perform make-ready work
beginning 14 days afler the estimate is presented.

1942, A new attacher may avcept 3 valid estimate and make payment any time afler reveipt of an
estimate, except it may not acespt after the estimate s withdrawn, :

1343, Final involce: After the wility compledes make-ready, if the final cost of the wark differs
&1



130 CS.R 38

from the estimate, it shall provide the new anacher with a detailed, temized final invoice of the actusf
make-ready charges incurred, on 3 pole-by-pole basis where requested, 0 accommaodate the new attacher's
attachment. Where a pote-by-pols estimate s requested and the utility incurs fived costs that are not
reasanably caloulable on a pole-hy-pole basis, the utility may prasent charges on a per-job basis rather than
present a pole-by-pole invoice for those fixed cost chavges. The utility shall provide documeniation that is
sufficient tn determine the basis of all estimated charges, Including any projected material, labor, and other
related costs that form the basis of its sstimate,

i04.4, A wility may not chargs a new attacher to bring poles, attachments, or thivd-party
equipment into complance with cwrent puhiished safety, reliability, and pole owner construction standiards
guidelines if such poles, attachynents, or third-party cquipment were ow of compliance because of wark
performed by a parly other than the pew atlacher prior {o the new atachment.

165, Make-ready. Upon receipt of payment specified in Rule 1042, a wiility shall notify
immediately and in writing all known entities with existing attachments that may be affected by the malke-
repdy.

10.3.1. For attachments in the cormmunications space, the notice shall:
10.5.1a.  Specify where and what make-ready will be performed.

16.5.18  Setadate for campletion of make-raady inthe communications space that is no later
than 30 days after notification is sent {or up to 75 days in the case of larger orders ps described in Rule
10.7).

115, te. State that amy entily with an exisiiog attachment may modify the attachment
consistent with the specified make-veady before the date set for completion.

10,5.5.4. State that if make-ready is not completed by the completon dage set by the wtiliny in
Rule 10.5.1.b, the new attacher may compieie the make-ready specified pursuant to Rule 10.3.1.a.

16.5.1.e. State the name, telephons number, and email address of a person to conlact for more
information about the make-ready procedure.

1052, For attachments above the communications space, the notice shall:
J0.5.2.a Specify where and what make-ready will be perfbrmed.

10.5.2h. Set a date for completion of maks-ready that is no later than 90 days after
notification is sent (or 135 days in the case of larger orders, as described in Rule 16,73

1053 e State thar any entity with an exisiing attachwnent may modify the attachmert
consistent with the specified make-ready before the date set Jor completion.

10328 Siste that the urility may assert is right 1o 13 additional days to complete make-

103,28 Site shat if maks-ready i3 not completed by the completion date sel by the wiility
in Rule 10.5.2.b {or, if the utiity has asserted its 13-day right of contral, 15 days later), the new attacher
may complete the make-ready specified pursuant to Rule 10.5. 2.2,

10,526 Siate the name, tslephove number, and email address of @ person o contact for more
information shout the make-ready procedure,

2%
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provide the-aew-attecheswith a copy of the notices and the existing aftacher's contact information and
address where fhewiility it sent the notives, The new attagher shall be responsible for cogrdinating with
existing attachers {0 encowrages their completion of make-ready by the dates set forth by the utility in Rule
18,5, L.b forcommunications space attachments or Rule 19.5.2.b for attachments above the communications
SPRCE.

06, A utiliny shall complete fts make-ready in the communications space by the sarme dates set for
existing attachers in Rule 10.5.1.b or its make-ready above the communications space by the same dates for
existing attachers in Ruole 10.5.2.1 {or if the wiility has asserred its 15-day right of control, 15 days larer)

18,7, Faorthe purposes of compliance with the time periods in this section:

1075, A utility shall apply the timeline deseribed in Rules 10,3 thwough 1005 1o all requesis for
atachment up to the lesser of 300 poles or 0.5 percent of the wiility's poles in West Virginia.

1072, A wility may add 15 days to the survey period described in Rale 10.3 to larger orders up
{0 the lesser of 3000 poles or 5 percent of the utility's poles in West Virginia.

1073, A utility may add 45 days o the make-ready periods described in Rulg 10,5 10 larger orders
up to the lesser of 3600 poles or § percent of the wlity's poles in West Virginia,

10.7.4. A wiility shall negotiate in good faith the timing of all requests for attachment larger than
the lesser of 3000 poles or 5 percent of the wtility's poles in West Virginia,

10.7.5. & ullity may treat multiple requests from a single new attacher as ons request when the
requests are filed within 30 days of one ancther.

158, Deviation from the time lmits specified n this section,

181, A uility may deviate from the time limits specified in dis section before offering ao
estimate of charges if the parties have no agreement specifving the rates, terms, and comditions of
artachment.

10,82 A utlity may deviate frorm the tirne limits specified i this section during performance of
make-ready for good and suificient cause that renders it infeasible for the utility to complete make-taady
within the ime Himits specified in this section. A wiility that 8o deviates shall immediately notify, in waling,
the new attacher and affected existing attachers and shall identify the sffected poles and include a detiled
explanation of the reason for the deviaztion and a new completion date. The utility shall deviate from the
time limits specified in this section for a period no longer than necessary  complete make- ready on the
affected poles and shall resumme make-ready without diserimination when it returns to romtine operations, A
utitity cannot delay completion of make~ready because of a preexisting violation on an affected pole not
caused by the new attacher.

18.8.3, An existing attacher may deviate from the thve Himits specified in this sestion during
perfomnance of complex make-ready for reasons of safety or service interruption thay renders it infoasible
for the existing attacher to complete complex make-ready within the time limits specified in this section.
An existing atfasher that so deviates shall immediately aotify, in writlng, the new ailacher and other
affected existing attachers and shall identify the affected poles and include & detailed explanation of the
basis for the deviation and 2 new completion daie, which in no event shal! extend beyond 60 days
from the date the notice described in Rule 10.5.1 is sent by the uwtility (or up to 105 days in the case of
targer orders described in Rule 10.7). The existing attacher shall deviate from the time limits specified in

21
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this scotion for a pericd oo longer than necessary o complete make-ready on the affected poles.
1058 Self-help remedy.

P0G 1, Surveys, I a wtility fails to complete a survey as spacified in Rule 10.3.4.5, then a new
aitacher may conduct the survey in place of the uility and, as specified in Rule 11, bire 2 contragior to
complete a survey,

139,04 A new attacher shall permit the affecied wility and existing attachers 1o be prescn‘l
for any field inspection conducted as part of the new attacher's survey.

10.9.1.b. A new attacher shail use commerciafly reasonabie offors 1o provide the affected widity
and existing attachers with advance notice of not less than 3 business days of a field inspection as part of
any survey it conducts. The notice shall include the date and time of the survey, a description of the work
involved, and the name of the conmactor belug used by the new aftacher.

18,22, Make-ready, UIf make-ready in the communication spase 1s not complete by the date
specified in Ruole 1005, then & new sttacher may sonduct the make-ready in plave of the ottty and existing
attachers, and, as specified in Rule ¥, hire a contracior to complete themahe-rendysuch communications

gmee make-resdy work, Under ng cirenmsinnces shall any atiaciser\ ar 8y mnir“ggs_g‘s_’_ggsred b» 1Y

e

10,928 A new adscher ghall permit the affected wiility and existing aliachers 1o be present
for any make-ready. A new atiacher shall use commercially reasonable efforts to provide the affected wiility
and existing attachers with advance notice of not less than 3 days of the impending meke-ready. The notice
shall includs the date and time of the make-ready, a deseription of the work involved, and the name of the
contractor being used by the new atiacher.

14.2.2.b. The new atiacher shall notify an affected ulility or existing attacher immediately if
make-ready damages the eguipment of a uiility or an existing attacher or causes an outage that is reasonably
Tikely to interrupt the service of a wility or existing atacher. Upon recelving notice from the new atiacher,
the utility or existing sttacher may cither

13.925.1. Complete any necessary remedial work and bill the new aacher for the
reasonable costs related to fixing the damage; or

10.22.b.2  Require the mew antacher 1o fix the damage at itz expense immediajely
Tollowing notice from the uiility or existing amacher.

10.9.2.¢. A new atigcher shall notify the affscled wWility and existing altachers within 15 days
after completion of make-ready on & particular pole. The potice shall provide the affectad uiiliny and existing
astachers at lcast 50 days from receipt in which to inspeot the make-ready, The affected wility and existing
attacherss have 14 days after compdetion of their inspection to notify the new attacher of any damage or cods
violations caused by make-ready conducted by the new attacher on theiy sguipment. I the wily or an
cxisiing attacher notifies the new aftacher of such damage or code vivlations, then the wiility or sxisting
attacher shall provide adeguate documentation of the damage or the code violations, The utility or sxisting
attacher may cither complets any necessary romedial work and bill the new attacher for the reasonable costs
related o fixing the damage or code violations or require the new aftacher to fix the damage or code
vialations at its expense within 14 days following notice from the utility or existing attacher,

21
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1883, Pole replacements. Self-help shall not be available for pols replacements.

16,10, One-touch make-ready option. For aftachments mvalving simple make-ready, new attachers
raay elect 1o proceed with the process described in this section in Heu of the attachment process described
in Rules 10.3 through 10.6 and Rule 10.9,

10,101, Attachment application.

13360 a A new attacher electing the gne-touch makesready process must elect the onwe-
touch make-ready process in weiting ia jts attachment application and must identify the simple make-~ ready
that it will perform. It is the responsibility of the new attacher to ensure that its contractor determines
whether the make-ready requested in an atachment application is simple,

13,101 b, The utility shall review the new attacher's attachment application for completeness
before reviewing the application om its merits, An atiachment application is considered complete i &
provides the utility with the information necessary under its procedurss, as specifiad in a master service
agreement or in publicly-released requivements at the time of submission of the application, to make an
informed decision on the application.

1010, 1.0. 1 A utility has 10 business days after receipt of 4 new aftacher’s attachment
application in which to determine whether the application is complste and notify the attacher of that
decision. If the ntility does not respond within 10 business days afler regeipt of the application, or if the
utility rejects the application as incomplete but fails to specify any reasons in the application, then the
application is deerned complete

1O, 101,02, 1 the utility timely notifies the new amacher that its anachment application is
not complete, then the atility must spesify all reasons for finding it incomplate. Any resubmitted application
need only address the wiiliny's reasons for finding the application incomypriets and shall be deamed complete
within 5 business days after iis resubmission, unless the utility specifies to the new attacher which reasons
wers not addressed and how the resubmitted application did not sulficlemtly address the reasous. The
appiicant may follow the resubmission procedurs in this paragraph as many iimes as it chooses so long as
in each case it makes a bona fide attempt o correct the reasons identified by the wiility, and in sach case the
deadling set forth in this paragraph shall apply to the utility's review,

10,10,3, Applicstion revisw on the merits. The wility shall review on the merits a complets
spplication raquasting one-touch make-ready and respond to the new attacher gither granting or denying
an application within 15 days of the utility's reveipt of a complele application {or within 31 days in the
case of larger orders as deseribed in Raude 10.7)._Any contraster used by the new atincher should uglude
a professional enginess stasn with alf survey results, cortifving the make-veady work is “simpie™

R e

10.10.2.5, If the utility denies the application on iits merits, then its decision shall be specific,
shali include all relevant svidence ard information supporting fis decision, and shall explain how such
evidence and information relate to a denial of access for reasons of lack of capacity, safefy, reliability, or
sngineering standards.

18302 L, Within the 15-day application review period {or within 30 days in the case of larger
orders as described tn Rule 10.7), & wility may object 1o the designetion by the new aitacher's contractor
that certain make-ready is simple. If the wility oljects 1o the conractor's determination that make-ready is
gimple, then it is decrned complex. The utility's objection is finad and determinative 5o long as it is spacific
and in writing, includes ail relevant evidence and in;%rmatiﬂn supporting its decision, made in good faith,
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and explains how such evidence and indormation relate to 3 determination that the make-resdy {8 not simple.

28.10.3, Surveys The new atiacher is responsible for all surveys required as part of the one- touch
make-ready process and shall use a contractor as specified in Rule 13 .2,

100038, The new attacher shall permit the utility and sny existing attachers on the affccted
poles to be present for any feld inspection conducted as part of the new attecher’s surveys, The new attacher
shall use commercially reasonabie efforis 1o provide the wtility and affected existing aitachers with advance
notice of not less than 3 business days of a field inspection as part of any survey and shall provide the dats,
time, and location of the surveys, and name of the contractor perfomming the surveys,

15304 Make-ready. If the new attacher's attachment application is approved and if & has
provided 15 days prior written notice of the make-ready to the affected wtility and existing attachers, the
new attacher may procesd with make-ready using 2 contractor in the manner specified for shmple make.
ready in Rule 112,

101045, The prior written notice shall include the date and time of the make-ready, 2
description of the work fnvolved, the name of the coniracior being used by the new atfacher, and provide
the affected utilify and existing aftachers 3 reasonable opportunity o be present for any make-ready.

18,1845, The new attacher shall notify an affected utility or sxisting atlacher immediately if
make-ready damages the eguipment of a mility or an existing sitacher or causes an oulage that isreasonably
ikely to intervupt the service of a wility or existing attacher. Upon receiving notice from the new aitacher,
the uiility or existing atacher may either:

f.i04b 1 Complete any necessary remedial work snd bill the new attacher for the
reasonable costs related (o Axiog the damags; or

10.10.4.5.2, Require the new atlacher to fix the damage a8t its expense Immediataly
fellowing notice from the utiiity or existing sitacher.

10104 ¢ Inperforming make-ready, if the new attacher or the wtility determines that make-
ready classified as simple is complex, then that specific make-ready must be halted and the defermining
party must provide immediate notice t© the other pany of its determination and the mpacted poles. The
affected make-ready shall then be governed by Rules 10.4 through 10.9 and the wiltty shall provide the
netice required by Rule 10.5 as scon as reasonably practicable.

10.10.8. Post-make-ready timeline. A vew sttacher shall notify the affected wility snd existing
atiachers within 15 days after compietion of make-ready on a particuiar pole. The notice shal! provide the
sffected uiility and existing attacherg af teast 90 days from raceipt in which 1o ingpect the make-veady. The
affected unlity and existing aftachers have 14 deys afier completion of their inspection {0 notify the new
attacher of any damage or code violations caused by make-ready conducted by the new aacher on their
equipment. ¥ the utility or an existing atacher notifies the new atiacher of such damage or code vielations,
ther the wiility or existing attacher shall provide adequate documengation of the damage or the code
viclations., The utility or existing aftacher may either compleie auy necassary remedial work and bill the
rew attacher for the reasonable costs refated to fixing the damage or code viclations or require the new
attacher to fix the damage or code violations at its expense within 14 days {ollowing notice from the wiliny
or existing attacher.

101406, Imorder to aveld the unsichily double wood conditions v which an existing nols remaing
e place for exiended periods right next in 8 replacement nole becanse of delgy in sitachers moving thelr

el UL

Tagilities, pole owners are authervized, af the cost to the aitachers, to trausfor the atischments and cables

2%



150 L8R, 38

of the attachers to the new pole in a manner consistent with communicativms space “complex” make-ready
self helo remedy,

R

§150-38-11. Contractors for sarvey and make-ready.

111l Contractors for self-help compiex asd-ebeve the-eommanications-sgaee make-ready. A uiility
shall make available and keep up-to-date 8 reasonably sufficiem im of’ mmractmq it 1&,1111:}1"2&3 o per*crm
self-heip ERIVEVS and make-ready thar i3 complex sed-self-he FerE-anct-make-ready-that-is-above

ST i EPHEE 00 il rsoi'“s The new at*dahc* mus& use g coniracios fmm tim {ist Lﬁ) p@ri‘orm
&eif-heip wcrk abat is complex er-abeve-th e stions-spnee, New and t;‘mstmg attachers may
Teq uesi the addiion o the st of any ¢ontracior that mgets the rindmam qualifications m Rudes 11.3 through

3.5 and the utility may not unressonably withbold its consent,

152, Contractors for simple worle, A wtility may, but is ot requirad, to keep up-to-date a reasonubly
sufiicient Har of contraciors # authorizes o perform surveys and simple make-resdy. If a wtility provides
such a list then the new atfacher must choose a contractor from the Hst to perform the work, Mew and
gxisting attachers may reguest the addition o the list of any contractor that meets the minimum
gualifications in Rules 11.3 theough 11.3.5 and the witlity wmay not unreasonably withhold itsconsent.

121 If the uiility does not provide a list of approved contractors for surveys or simple make-
ready or no uility-approved sontractor is available within a reasonable time peried, thes the new sitacher

may choose s own gualified contractor that meets the requirements in Rule 113, When choosing a
coniracior that is not on & wility-provided st the new atiacher must certify to the utility that #is contractor
meegs the minimum qualifications described in Rule 11.3 when providing notices required by Rules
10.9.1.b, 14.5.2.a, 13.10.3.2, and 10144,

1122, The uility may disqualify any contractor chosen by the new sttacher that is not on autitity-
provided ligt, but such disqualification must be based on reasonable safety or reliability concerns related 1o
the contractor's failure fo meet any of the minfmum qualifications deseribed in Rude 11.3 or v mest the
utility's publicly available and commercially reasonable safety or reliability standavds. The utitity must
provide notice of its contractor objection within the notice perlods provided by the new aitacher in Rules
P0G ELE, 10528, 10,1008, and 10.10.4 and in its objection must identify at least one gvailable qualifled
CORTAIOL.

1.3, Contractor minimum qualification requirements. Utilities must ensure that contractors om 3
utility-provided list, and new attachers must ensure that contractors they sslect pursuant 1o Rufe 11.2.1,
mest the following minimuam reguirements:

1131, The contractor has agreed 1o follow published safety and operational guidelines of the
utility, if available, bur if unavailabie, the conuactor shall agree to follow National Elecirical Safety Code
(VESC) guidelines;

11,32, The contractor has acknowledged that i knows how tn read and follow lizensed engineered
pole designs for make-ready, if required by the utility;

1,33 The copmiractor has agreed to follow all local, state, and federal laws and reguiations
incinding, but not Emited to, the mies regarding Qualified and Competent Parsons under the requirements
of the Oceupational and Safeiy Health Adwministation (O8SHA) rules;

11,34, The contractor has agreed to msct or exceed any uniformly applicd and reasonable safety
and reliability thresholds set by the wtility, ¥ mads nvailable; and

1135 The contractor is adequately insured or will establish an adequate performance bond for the
&
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make-ready it will perform, Including work it will perform on facilities owned by existing attachers,

114, The consulting represemtative of an clecic utility may make final determinations, on a
wondiscriminatory basis, wheve there is insulficient capacity and for veasons of safety, reliability, and
generally applicable engineering purposes.

§150-38- 13- Complaints-by-ineymbent-Ineal exchenge sorviors.

W@&"‘fﬁﬂ“ W%—-ﬁ%ﬂh&ﬁmmg«mpm m—%esq--{éms;-w ewé&%mwiﬂrﬁm—mnvﬁ&m
gim-eeediﬂ%@hmﬂmgmg—pﬂi&-ﬁ#tﬁuhmm%mm"mmewa ptmmptmn-—thnhﬂaumbe_m Mameahmge

selevision-sysiems ffr-ewié-mg %eiee@mmuﬁwmeﬁ-s-ﬁewseﬁ mh—e-s&me-p@!«es?

£150-38-13. Review period for pole aftachment gocess complaints,

13.1. Pole sccess complainis. Exeopt in extragrdinary circumstances, final action ona complaint where
a cable television system operator o provider of tefecommunications service claims that it has been denied
access o 8 pole; dudt, conduit, or right-ofoway owned or controdled by a utility shouwld be expecied no later
than 180 dsys from the date the complaint is filed with the Commission. The Commission shali have the
discretion to pause the 180-day review paricd in situations where actions outside the Commission's conirel
are responsible for delaying rewview of 2 pole access complaint

5150-38-14, Overfashing.
14,1, Frorapproval. A wtility shall not requice prior approval for

14.1. 1. An existing attacher that overiashes is existing wires on a pole; or

14.1.2. For thivd party overlashing of an existing attachment that is conducted with the

permission of an existing attacher.

142, Preexistng violations, & utility may not prevent an attacher from overlashing because another
existing aftacher has not fixed a presxisting violation, gxeens where the utilisy reasonably determines
that the npropesed sveriashing should be denjed fer cavacivy. safene. relisbilivy, or senersily

appiieable ensineering purpases A utily may not require an existing attacher that overlashes its existing
wires on a poe 1o fix preexisting violations caused by ancther existing atiacher,

24
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34.2.1 Existing sitzching entitles must correct violations identified by a niifity within 15 dyvs ol
notice to the existing attaching entity, Where the existing attaching entiiy fails fo corvect the
vichation. sn overlashing entity can berform such work for canse such work fo be performedi at
the existing attaching entiiv's sole visk and expense,

343, Advance sofice. A utility may vequire no more than 13 days advance notice of planned
overlashing. If a wility reguires advance notice for overlashing, then the utility must provide existing
attachers with advance written notice of the notice reguirement or include the notice reguirement in the
attachrnent agrecment with the existing attacher, If after receiving advance notice, the wtility determings
that an overlash would create & capacity, safety, reliability, or engineering issue, t must provide specific
documentation of the issue to the party seeking 1w overlash within the 15 day advance notice period and
the party seeking to overlash must address any identified Issues before continuing with the overlash sither
by modifying its proposal or by explaining why, in the party's view, a modification is annecessary. A utility

may not charge g fee to the party seeking to overlash for the wility's review of the proposest overlash,

144, Overlashers' reaponsibility. A party that engages in overlashing is responsible for its own
equipment and shall ensure that it complies with reasonable safety, relizbility, and engineering practicss.
if damage to a pole or other existing atiachment results from overlashing or overlashing work causes safety
or engineering standard violations, then the overlashing panty is respousible at its expense for any necessary
repairs.

i4.4.1, The atilive shall be vermitied o charve and be paid by the overlashing pardy
for enygineering evaluniions performed by the utilicy, The uiility retains the rioht to demy sceess fo
the fagiiities ai any neind in dime for reasens of ssfem refiabilicy, insuificient capacity or gemerally

FARAARAARS e R e e

applicable enrincering purposss,

14,5, Post-overlashing raview. An overlashing party shall notify the affected wility within §5 days of
completion of the overlash on a particular pole. The notice shall provide the affected utility at least 90 days
from receipt in which 1o inspect the overlash, The uillity has 14 days afier completion of itz inspection 1o
notify the overlashing party of any damage or code violarions o its equipment caused by the overlash. If
the utility discovers damage or code violations caused by the overlash on equipment belonging to the utility,
then the utilipy shall inform the overlashing party and provide adeguate documentation of the damage or
code violations, The utility emay either complete any necessary remedial work and bifl the overlastang party
for the reasonable costs related to fixing the damage or code vielstions or require the overlashing party to
fix the damage or code violations at its expense within 14 days following notice from the utility.

p-at-a-emuplotivb-ansver
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Pubiic Service Commission
Of West Vi?_rgméa_ )

Phons: {304} 340-0300
Fax: {304} 340-0325

201 Brooks Street, PO Box 812
Charleston, West Virginia 25323

Movember 14, 24619
Connie Graley, Executive Secretary URDT MM ONDY 14 209 EXNRC EECODIY
Public Service Comumission
Post Office Box 812
Charleston, West Virginia 25323

GENERAL ORDER NQ. 261
In the Matter of Adopting and Implementing
Rules Governing Pole Attachments and
Assumption of Commission Jurisdiction Over
Pole Attachments, 150 C.S R 38

Dear Ms. Graley:
Enclosed for filing in the above-referenced proceeding, please find an original and

twelve copies of Staff Reply Comments. A copy has been provided to those individuals
shown on the attached Certificate of Service.

iinda S. Bouvette, Staff Atiorney
West Virginia State Bar 1D, No. 5926

Chris Howard, Staff Altomey
West Virginia State Bar 1D. 8688

LSBfivm

Enclosure
HALbouverte\Cases 2RI AGO 26 Dinitial Comments
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GENERAL ORDER NQO. 261
In the Matter of Adopting and Implementing
Rules Governing Pole Attachments and
Assumption of Comumission Jurisdiction Over
Pole Attachments, 150 C.8.R. 38

STATE REPLY COMMENTS

On November 8, 2019, the West Virginia Cable Telecommunications Association,
CITA-The Wireless Association, Lumos Networks, LLC dba Segra and Lumos Networks of
West Viginia, Inc., Appalachian Power Company, Wheeling Power Company,
Monongahela Power Company and The Potomace Edison Company (jointly “Power
Companies”), Frontier West Virginia Inc. and Citizens Telecommunications Company of
West Virginia, I/B/A Fronuer Communications of West Virginia, CenmryLink and Staff
filed Initial Comments in the above-styled case on the Commission’s Proposed “Rules
Governing Pole Attachments and Assumption of Commission Jurisdiction over Pole
Attachments”.

The Initial Cormments are summarized as follows:

West Virganig Cable Telecommunications Association — conumended the Comsaission on its

adoption of the FCC Pole Attachment Rules, including its reconciliation of certain
contlicting provisions with the Commission’s existing rules (dispute resclution and
damages). The Associstion recommended that the Commission make one modification fo
Proposed Rule 4.1, to conform to FCC Pole Attachment Rule 1.1406(a) if the “utility argues

1



that the propesed rate is below the utility’s incremental costs.” (Initial Comments, p. 2.)
FCC Pole Attachment Rule 1.1406(a) réquires the utility to show that the rate “is below the
statutory minimure fust and reasonable rate...” which is defined in Section 224(dX 1) of the
Pole Attachment Act. The Association suggests language to cure the defect.

The Association also points out in a fooinote that the Commission’s exclusion of
FCC Rule 1.406{e} is appropriate because “LECs do not have the option to use GAAP
accounting for these purposes in West Virginia”

CITA-The Wireless Association — CITA had no substantive commaent on the Commission’s

proposed Pole Attachment Rules but stated the Comunission’s adoption of the FCC Pole
Attachment Ruoles would “help streamline pole attachment deployment and promote
efticiency in the process,”

cornplimentary of the Comnussion’s wholesale adoption of the FCC Pole Attachment Rules
but feit the Commission should ufilize its existing procedural rules rather than adopt the
FCL procedural rules for pole attachment complaints. Sepra also recommended an addition
to the proposed rules that would allow for “adoption of prospective updates of the FCC Pole
Attachment Rules but would include a provision preserving the Commission’s ability “to
expeditiously address any unigue issues or circumstances thal may require West Virginia-
specific changes to the FOC existing regulatory framework.” (Initial Comiments, p. 3.)

Froptisr West Virginie Ine. and Citizens Telscommunications Company of West Virginia,

D/B/A Frontier Commutications of West Virginia - Frontier staied that the proposed Rules

will fully implement W.Va. Code §31-(G-4-4. 1t had no further comments.

-
o



Centunvlink — Centurvlink supports the Commission’s adoption of the FCC Pole

Attachment Rules because they “achieve that eritical balance of cosuring ease of access o

poles

without burdensome process for pole owners” and are “consistent with the legislative

intent of 8B 3.7 (Initial Comments, p. 2.}

Appalachian Power Company, Wheeling Power Company, Mononusahela Powser Conmmany

~

and The Potomae Ldison Company Uointly “Power Companies™ ~ The Power Companies

summarized their comments in eight (&) bullet points:

o

. The Commission s not bound to adopt the FCC rules that are unique to the FCC.

. The FCC rules are a function of federal statutory reguirements to which the
Conumission is nof consirained.,

. The communication worker safety zone should be excluded from “usable space.”

. The Commission should delete Section 5.4.2. {the telecom rate formula.)

. The Commission should exclude the FCC’s self-help remedy for work in the eleciric
power supply space,

. The Camzﬁission should not adopt the FCC ILEC complaint rule.

. The Commission should not adopt the FCC formal complaint procedures.

. The Legislature’s intent was not for the Comumission to adopt the FCC rules in their
entirety,

Overall, the parties appear (¢ be pleased with the proposed Pole Attachment Rules

because they provide continuity and unifermily in pole atiachment regulation and encourage

broadband development in West Virginia,



Staff recommends that the Commission not sdopt the change proposed by the West
Virginia Telecommunications Association regarding the rate. The Commission should
ensure that the vtility covers is incremental costs 5o that ratepavers are not subsidizing the
telecomimunications industry. Ytaff recommends that the Commission adopt the suggestion
made by Segra to include language that the Commission may opt out of automatic adoption
of FCC rule changes. Stall would not recommend adoption of any of the changes proposed
by the Power Companics.

Respectfully submitted this the 14th day of November, 2019

STAFF OF THE PUBLIC SERVICE
COMMISSION OF WEST VIRGINIA

By Capogel, -3
- “}3:‘:::-@,,3
I 8“;"*:~u-._‘ - -
{5 AN \..L-ﬁh"f} e

LINDA 8. BOUVETTE, $taff Attorney
West Virginia State Bar LD, 3926

CHRIS HOWARD, Staff Attorney
West Virginia State Bar 1.1, 8688



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GENERAL ORIDER ND, 261

In the Matter of Adopting and ITmplementing
Rules Governing Pole Attachments and
Assumption of Commission Jurisdiction Over

Peole Attachiments, 150 CS. R, 38

i, Linda 8. Bouvette, Counsel for the Public Bervice Commission of West
Virginia, do hereby certify that a copy of the foregoing Staff Reply Commenis™ has been
served upon the following parties of record by First Class, United States Mail, postage

prepaid this 14th day of November, 2019,

John Conwell

Regulatory Affaivs, Mortheast Division
dba: Comcast Digital Phone

7830 Walker Drive

Greenbelt, MDD 20770

Mark Polen

West Virginia Cable Teleconununications
Association

BB&T Square, Suite 700

340 Sumuiners Street

Charleston, WV 25301-2110

West Virginia Cable Telecommunications
Association, Inc.

117 Summers Street

Charleston, WV 25301

Gordon P, Williams, Ir.

Sr. VP and General Counsel
Birch Communieations, Inc,
115 Gateway Drive

Macon, GA 31214-1141

Don Hellwege

VP, Asat. General Counsel, Sec.
dba, FarthLink Business

7037 Gld Madison Pike N W,
Huntaville , AL 35806-2107

Joseph I. Starsick Jr.
Associate  General
Region

Frontier Comumunications
1500 MacCorkle Ave., S.E
Charleston, WV 25396

{Counscl

Southea

-
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John R. McGhee, Jr., Esq.

Counsel, City of New Martinsville, City of
Philippi and Craig-Botetourt

Electric Cooperative

Kay Casto & Chaney PLLC

PO Box 2031

Charleston, WV 25327

Robert R, Rodecker, Esg.
Counsel, City of New Martinsville, City of

Philippi  and Craig-Bowetowrt  Electric
Cooperative

Kay Casto & Chaney PLLC

PO Baox 2031

Charleston, WV 25327

Richard L. Gotilieb, Esg.

Counsel, West Virginia

Cable Telecommunications Association
Lewis Glasser Casey & Rollins, PLLC
PO Box 1746

Charleston, WY 23326

Alexandra M. Shule, Esq.
Counsel, WV Broadband
Enhancement Council
Bowles Rice LLFP

PO Box 1386

Charleston, WY 25325-138¢

James V. Kelsh, Hsq.
Counsel, WV Broadband
Enhancernent Council
BowlesRice LLP

PO Box 1386

Charleston, WV 28325-1386

Bradley Lockhart

Owner

A& A Commumications, LLC
PO Box 676

Panther, WV 24872

Gary A. Jack, Esq.

Counsel, Monongahela Power Company

5001 NASA Boulevard
Fairmont, WV 26554

Kara 8. Eaton, Esq.

Crown Castle NG Central LLC
2000 Cormporate Drive
Canonsburg, PA 15317

Steven Hamula, Esg.
Asszociate General Counsel
dba: Segra

1200 Greenbrier Street
Charleston, WV 25311

James W. Morozzi

President & CEQ

DOE Communications LILC
424 South 27t Street, Suite 220
Fittsburgh, PA 15203

Drarrell Maynard

President

Southeast Telephone, Ine,
274 Cassidy Blvd Suite 2
Pikeville , KY 41501-155%

Ron [retand

{CEO

dba: Tri-M Communications
E20 State Street, 5 FL

Sarita Barbara, CA 93101-3207

Bradley Lockhart

Oroner

A & A Communications, LLC
PO Rox 676

FPanther, WV 24872



David B. Hanna, Esg,
Counsel, CTIA

Hanna & Hanna PLLC
PO Box 3567
Charleston, WV 25339

Withiam C. Porth, Esq.
Counscl, AEP

Robinson & MceEhvee PLLC
PO Box 1791

Charleston, WV 25326

Linda 8. Bouvette
WV State Bar LD, No. 5926



LEWIS GLASSER

rgolthebi@ievisplasser.com
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November 14, 2019

Hand Delivary

Connie Graley, Acting Executive Secretary
Public Service Commission of West Virginia
201 Brooks Street

Charleston, West Virginia 25301

CASENO~psspror 0 ol

Gemeral Investigation into Adopting and

{mplementing Rules Governing Pole Aftschments and
Assumption of Commission Jurisdiction over Pole Aftachmenis

Dear Ms, Graley:

Enclosed please find for filing in the above-referenced matter the original and twelve (12}
copiey  of the REPLY COMMENTS OF THE WEST VIRGINIA CABLE
TELECOMMUNICATIONS ASSOCIATION.

Thank vou for your attention in this matter,

V}r\ tml ¥ y(w@g .f
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if;j i,,gf & ’%\‘“&#
# Fichard 1. iwttheb

RIG/He
Fneo.
oot Al counsel of record

LEYWIS GLASSER PLLG
o0 Summers Street | BB&T Square, Subte you | Post Office Box 1746 { Charleskon, WV 25328
304.345.2000
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

General Investigation into adopiing and
Implementing Rules Governing Pole
Aftachments and Assumption of Commission
Jurisdiction over Pole Atlachmenis

Case No. 19-0881-T-GE
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REPLY COMMENTS OF THE WEST VIRGINIA CABLE
TELECOMMUNICATIONS ASSOCIATION

The West Virginia Cable Telecommumications Association ("WVCTA™) respeetfully
submits its reply commenis in resporse o the Public Service Commission’s (“Commission’™)

Notice of Proposed Rulemaking (“Notice”) issued on October 11, 2019 in the captioned
procesding.

As explained in its mitial comments, and as agreed by virtually all other parties in this
proceeding, the Comroission’s proposed pele attachment rules appropriately fulfill the lawful
mandate of the West Virginia legislature as set forth in West Virginia Code §31G-4-4. Section
31G-4-4(b) could not be more clear in its direction to the Commnission:

{b} The comwnission shall adopt the rales, terms, and conditions of

access to and ase of poles, ducts, conduits, and rights-of-way as provided

in 47 US.C. 8224 and 47 CFR. §81.1401 ~ 1.14135, inclusive, of the

dispute resolution process incorporated by reference in those regulations

and any subsequent modifications or additions to the provisions of the

United States Code or Code of Federal Regulations provisions
referenced hereln, {(Emphasis added),



Notwithstanding this unsmbiguous statutory directive, some commenters, most notably the AEP
Companies and the FirstEnergy Companies {collectively the “Blectric Companies™,! urge the
Commission {0 viclate ils statutory obligations by modifving the proposed rules in numerous
respects that are inconsistent with the federal Pole Attachment Act and the relevant FCC rules.
The legislature adopted SB3 (containing West Virginia Code §31G-4-4) by near
unarimous vote (98-1 m the House and 34-C in the Senate) in order to promote broadband
deployment and competition by requiring the adoption of the specific FCC rules that the Encrgy
Companies now scck to undemmine. The recently updated FCC rules are the product of 2
comprehensive rulemaking procgeding to streamline and improve pole attachment rules in order
to facilitate the same important interests sought by West Virginia® Notably, the Energy
Companies (and various other eleciric utilities) made many of the same objections to the FOOs
pole attachment rules doring the FCC’s comprehensive proceeding that they make in this
proceeding. After careful consideration, the FCC modified ils rules where it deerned appropriate
and rejected other (pole owner and attacher) proposals after due consideration. Thus, the FO{s
rules (that the legislatire has directed the Comuussion to adopt) reflect a careful balancing of
inferests in the context of establishing effective rules that will promote deployment and

Tt 3
compebiion.

! See Tniial Conunents, Appalschian Power Company, Wheeling Power Company {the AEP Companiea),
Mnnm‘gah&}a Power Companv and The Potomac Edison Company {the FirsiF nErgy Compardes), filed Nov 7, 2019,

? In re Accelerating Wirelina/Wireless Broadband Deploywent by Removing Barriers to Infrastructure Investment
Thmi Report and Order and Declaratory Baling, 33 FOC Rad 7705 (2018,
* The Energy Companics proposs 2 numbet of modifications o the proposed rales that deviate s,hdrplv fom FCC
rules and policies (us well as thoss in most other certified states), For exsmple, the proposs] 1o require thal the
Communications Worker Safety Zone (“CWSZ™) be treated as part of the “unusabie” pols space for purposes of
calculating pole attachment rates bas been repeatediy rejected hy the FOOC and sustaimd :}n appeat because the
utilities actually do use the space. See, o.g., Adoption of Rules for the Regulation of Cable Television Fole
Attgehments, Mem. Op. and Second Report and Order, 72 F.C.C. 2d 59, 70-71 924 ( 19"9 1 affd, Monongakeln
Power Co.v. FCC, 655 ¥.2d 1254 {D.C, Cir. 1981}, Petition io Adopt Bules Concerning Usable Space On Utility
Poles, 1984 FCC LEXIS 2284, at *11 (1984), 2000 Fele Order, 15 FCC at 6467-69 97 20-24 {20000, 2001 Pole
Order, 16 FOC Rod at 121309 51 20€1). The Electric Companiss’ proposed SWSZ modification is inconsistent
with the Comemission’s statwtory obligation to adopt the FOC's rules and would substantially increase the cost of
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Consistent with U8 statutory obligations, and in the interest of promoting deployment and
competition, the Commission should firmly snd promiptly reject the Energy Companies’
proposed rule chunges and approve the proposed rules consistent with the modification addressed
by the WVCTA in its Initial Comments, To the extent that the Energy Corapanics {and other
commenters) take issue with the Conumission’s statutorily requited mandate in any respect, the
proper forum for redress is at the legislature. I the Commission nonetheless believes that it has
the statutory authority to adopt any rules proposed by the Energy Companies that go beyond the
FOCs rules and/or are inconsistent with the FCCs rules, the WVCTA respectfullv requssts that
the Commission provide parties additional time to provide comment,

Respectfully Submitted,

West Virgima Ceble Telecommunications Association

B}fé‘ punsel P £ ?
gﬁ/ .1‘; n.-! \.‘ s ﬁ
il ™

e (W Bar #1447)
LEWIS GLASSER PLLC

PO Box 1746

Charleston, WV 25328

Telephone: (304) 343-2000
Facsimile: (304) 3437999

E-mail: reottlichi@lewisslanser.com

““““““

pole attachments theeeby creating a ﬂgmﬁsmi new obsiacle to deployment and competiion in West Virginia,
Ancther example is the Energy Companies’ proposal to require attachers {o obiatn written consent from private
landownears for sasenents before being aflowed to access poles, This proposal conflicts with the FOO s rules and
Segtion 224, which anly aflows electric companies to dﬂny poie #opess “whero there is nsafficienst capscity and for
reasens of salety, reliability and generaily applicable engineering purposes,” 47 US.C §224(0(2): 47 CFR.
§1.1403(s). Consequently, the Energy Companies’ proposal is contrary to W, Va. Code §31G-4-4(b). fn this
vegard, cable systems generally have access to privaie essements under the foderal Csble Act (47 UL8.C, §341{aX2)
and to public and pmvaie eascments tnder West Virgima law., W.Va. Code §§ 241-1-5(a) {right to use casements},
240-1-9(){(4 rovering any “public or private sasement for electric, gas, telephone or other whility transmission™.
These statutory rights ars entirely consistent with West Virginias common law of easements that allow utilities to
"take advaninge of technological improvements® Kell v, Appailachian Fower Co., 28% 8.5.24 450, 453, 456 (Va,
1982, Bee also C/R TV, Inc. v, Shannondale, 27 F.2d 104 (ith Cir. 1994}
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE ND, 19-DESE-T-G
General Investigation info Adopting and

implementing Rules Governing Pole Attachments and
Assumption of Commission Jurisdiction over Pole Attachments

CERTIFICATE OF SERVICE.

I, Richard L. Goutlieh, Counsel for the West Virginia Cable Telecommunications

Association (WYCTA), does hereby certify that a copy of the foregoing REPLY COMMENTR

QF THE WEST VIRGINIA CABLE TELECOMMUNICATIONS ASSOCIATION has been served

upon the following parties of record by First Class, United States Mail; postage prepaid, this 14"

day of November, 2019.

John Conwell

Senfor Director Regulatory Affairs
Comeast Phone of West Virginia, LLO
7550 Walker Drive

Greenbeit, MD 20770

Mark Polen

West Virginia Cable Telecomumaunications Assoc.
LGOR Government Solutions

300 Stmmners Steeet, Suite 700

Charleston, WV 25303

Chris Howard

West Virginta Public Service Commission
201 Brooks Street

Charleston, WV 25301

John R, MoGhee, 1.
Kay Casto & Chaney
707 Virginia Street, East
Charleston, WV 25301

Jacgueline Roberis, Director
Consumer Advocate Division
700 Union Building

723 kanawha Boulevard, East
Charleston, WY 25301

Linda 8. Bouvetie

West Virginia Public Service Commission
241 Brooks Strest

Charleston, WV 25301

Gordon P Williams, Jr.

Sr. VI' and General Counsel
Birch Cormmmunications, Inc,
115 Gateway Drive

Macon, GA 31210-1141

Robert B, Rodecker
Kay Castoe & Chaney
707 Vizginia Street, East
Charlestor, WV 253017



Don Hellwege

VP, Asst, General Counsel
Delta Corg, LLC

7037 Old Madison Pike N.W.
Hunisville, AL 35806-21(7

James W. Morozzi

POE Communications, LLC
424 South 274 Sireet, Suite 220
Pittsburgh, PA 15203

Darrell Maynard
Southeast Telephone

374 Cassidy Blvd, Suite 7
Pikeville, KY 41501-1559

fames V. Kelsh

Bowles Rice LLP

F.O. Box 1386
Chavleston, WY 253325

Bradley Lockhart

A&A Communications, LLC
2.0 Box 676

Panther, WV 24872

Joseph J. Starsick, Jr.
Frontier Communications
153080 MacCorkle Avenue, S8
Charleston, WYV 25388

David B, Harma
Hanna & Haooa PLLC
.0, Box 3967
Charleston, WV 25330

William C. Porth

Reobinson & McElwee PLLC
PO Box 1791

Chasrleston, WV 28328

Alexandra M. Shulz

Bowles Rice LLP

P Box 1385

Charleston, WYV 25325-1384

Ron Ireland

TMC Communications

B20 State Sreet, 5 H.

Santa Barbara, CA 93101-3207

Haran €. Rashes

Senior Counsel for Regulatory Affairs

BxteMlet Systems, Inc.
Lisle, IL 60532

Gary A. Jack
Senior Corporate Counsel

Mon Power and Fotomar Bdison

B0 MASA Boulevard
Fairmont, WV 26554

?”rt L

Richard L. Gotilieh
WV State Bar Mo, 1447



Hanna & Hanna PLLS
Argarneys ar Law
¥} 1208 VIRGINIA STREET EAST, SUITE 204
CHARLESTON, WY 25301
MAILING ADDRESS:

B0, BOY 3967 TELEPHONE (304) 3401687

FAX {304} 3428781
CHARLESTON, WA 25338 wwv hannalawpllc.com

November 14, 2019

Vid HAND DELIVERY
Connis Graley

Execulive Secretary

Public Service Commission
201 Brooks Sreet
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Re:  Genaral Order No, 281
in the Matler of Adopling and Implementing
Rules OGovemning Pole Aftachmenis  and
Assumption of Commission Juriadiction Over
Pole Attachmenis.

Dear Ms. Graley.

On behalf of CTIA, enclosed are an original and twelve (12) coples of the Reply

Comments of CTIA,

Sincerely,

«f d fé’”“ B \ ’i/} /;"i r_."j
s i \/ -

David B, Hanna v

W Stale Bar # 8813

dhanna@hannalawplic.com
DBH/dh
Enclosures

e G, Howard, Esq.
L. Bouvete, Esg.
Cent. of Service
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Belore the
PUBLIC SERVICE COMMISSION OF WEST VIRGINIA

In the Matter of Adopting and Implementing
Rules Governing Pole Attachments and
Assumption of Commission hurisdiction
Over Pole Attachments

General Order No. 261

R S S .

REPLY COMMENTS OF CTIA

CTIA respestfully submits its reply comments in response to the Public Service
Commission of West Virginia’s (“*Commission’s”) Commission Order (*Order”™) entered
Oetober 11™ 2019 in the above captioned docket, and the proposed rules on pole attachments
therein (“Proposed Rules”), as well a3 the cornments initially submitted in response to that Order.

As CTIA noted in the Cormmission’s prior proceeding on this issue (Case No. 19-0551-T-
Gl not only is adoption of the Federal Communications Commission’s (“FCLs™ pole
attachment rules and precedent an effective and efficient way for the Commission to promaote
broadband deployroent,' such an approach complies with the explicit dircetion in Senate Bill 3

2 Accordingly, CTIA was

for the Commission “to adopt the FCC rules in their entirety.
encouraged 1o see that the Commission’s Proposed Rules largely mirrored the FCC's.” Further,

nearly all commenters in this proceeding supported the substantive adoption of the FCCs rules

with the singular exception of Appalachian Power Company ef o/ (“the Flectric Utilities™ !
£ P pe pany )

Hnitial Comments of CTIA, Case No. 19-035 1-T-GE(Tuly 135, 2619 5t 3.

¢ Reply Comments of CTIA, Case Do, 19-0351-T-G1 (July 23, 2019 ar 1.

* Bee Initial Comments of TTTA, General Order No. 241 (Mov. 7, 2619,

4 See Initial Comments of Segra, General Order No. 261 (Nov. 7, 2019) {“Segra Comments™) at | {“Qveral], Ssgra
believes the Commission has done an excellent job in adopring rules based primarily upon the Federa!
Communications Commission existing pole attachment riles™) Infdal Comments of West Virginia Cable
Telecommunications Association, General Order MWo. 261 (MNov. 7, 2318) at 2 {*The WVCTA commends the
Commission on the Propﬂwi Ruies, which subsiantially accoraplish the objectives of West Virginia law while
reconciling various provisions of the FCL's rules with certain pra-existing mukes of the Commission™); Initial
Comments of Frontier West Virginia loc, ef f, General Order No. 261 (Nov, 7, 2019 at | (“Frontier believes that
the proposed rules would fully implement Section 4°s requirement that the Commission “adopt the rates, terms, and

T3



The Electric Utilities ask the Commission to reject whalesale a number of provisions of
the FCC's mules, including the definition of “usable space,” the telecommunications rate formula,
the FCO’s selfthelp remedy for workt in the electric power supply space, the FCC's ILEC
complaint rule, and the FCC’s complaint procedures.” The overarching theme of the Eleotrie
Vhalittes” comments is laid out in their executive summary: “The [Blectric Ui
believe that the West Virginia legislature empowered the Commission to regulate pole
attachroents solely to follow the FCCs regulations lock-step.”® Their suggestions misrepresent
the clear directive of the Lepislature, represent an attempt to re-litigate the FCC’s precedent on
pele attachments, and ignore the record established in the previous proceeding on this same
issue. Accordingly, they should largely be diamissed.

In its Order responding to Senate Bill 3, the Commission makes plain that the bill “does
not authorize the Commission to adept its own rules... or to adopt only those sections of the FOC
formal complaint miles that are consistent with State law.”’ Thai interpretation itself is enough to
dismiss much of the Eleciric Utilities” approach, which can be summed up in their comments:

“The Companies believe the Commission has the authority to adopt the rules i concludes are

appropriate for West Virginia [, %

conditions of access to and use of poles, ducts, conduits, and rights-of-way as provided in 47 U.B.C. §224 and 47
CEER. §§E. 1401 « 1.1415, nclusive, of the dispuie rezolution procass incorporated by reference in those

3 Letter from Century Lok to Secretary Graley re: General Grder WNo. 261 (MNov. 7, 2019 at 1 (" The
Weat Virginia Pole Astachment Rules incorporate a measured and flaxible approach that mirror changes recently
made at the FCC to drive out delays and streamiins the process for pole attachments.”)
¥ See gererally Joint Inttial Comments of Appalachian Power Company & &, General Grder No. 261 (Mov, 7,
20319} {*Flactrie Utilitles® Commenis™).
S 14 at i, The Blecrric Utilixies also pose the rhetorical guestion that if the Legislamure’s inent was 1o empower the
Commission “solely to follow the FOOs regulations lock -step,” then “why smpower the Commission to regnlate
pole attachments at all?™ See &4 at il UTTA has already clearty answared this question in the previous proceeding:
the Legislature is breadly empowered by statule to establish restrictions on the Commission. Sez Reply Comments
of CTTA, Case Mo, 18-0551.T-GI (July 25, 2019y at 3.
T Comumission Ovder, Case Mo, 19.0531-T-Gf (June 4, 201%) at 3,
# Fieciric Utilities® Comments at 44 {emphasis added).

repulations™);

QW)



This represents an absurd stance: that even though Senate Bill 3 plainly stated that the
Commission must “adopt the rates, terms and conditions of aceess 1e and use of poles, ducts,
conduits, and righis-of-way as provided in 47 U. 5. Code §224 and 47 C.FR. §§ 1.1401 -
1.1415..." and the “dispute resolution process incorporated by reference in those regulations,”
what the Legislature actually means by that was the Compunission should reject the FCC's rules
and the substantive, evidentary conclusions the FOC reached when it adopted said rules. The
Comnission should reject this nousensival and unsupported approach, which is merely an
atternpt Lo take “another bite of the apple™ in areas where the Elacivic Utilities simply do not Hke
the FCC's well-considered and court-tested rules, The Electric Utilities also disrepard that Senate

Bill 3 grants the Commission the significant new authority to take jurisdiction over pole

3 o
attachment complaints, where before such autherity lay with the FCC.1

CTIA also disagrees with several of the Electric Utilivies” finite suggestions. For
example, the Electric Utilities ask the Commission to revise the definition of “Usable Space™in
Proposed Rules Section 2.3 to exclude the Commmunication Worker Safety Zone.!' They argue
that “the communications attachments are the cost-causers of this space and therefore should
bear at least a pro rata share of this cost.”!? What the Electric Utilities fail to mention is that this
same argumernt has been put forward at the FCC and explicitly rejectad on at least three
occasions over the last five decades.™ Further, the Electric Utilides misleadingly emphasize the

part of Mational Electric Safety Code (“NESC™) Rule 235C4 that says “no supply or

¥ See Staif Initisl Comments, Case No. 19-0551-T-GI (July 15, 2019) at2.

W fndesd, two menths age the neighboring Penngylvanis Public Utility Commission took the same approach -

wking jurisdiction over pole attachment complaints and adopting the FCC's pole attachment rules - even without

esml oit fegistative instruction 1o do so. See Penn. Pub. Ut Comm'n, Fing! Rmmﬂkmg {rder, Doeleat Mo, L-2G18-
3002672 LSep 3, 201, available o hnpwww puc state. paus nodocs [ 63445 doox.

H e Blectric Utilities’ Comments at 3-8.

i anh.

i S:ee, eg, TATCC 2d 59, 8070 (18773 FOC, 77 FCC 24 187 (1980}, 15 FOC Red ar para. 22 2000).

(&8}



commmunication facility shall be located in the commuunication worker safety zone,” but not the
significant exceptions in the NESC made directly before that phrase. ™ As the FCC noted when
rejecting this argument, one major exception to this mie that the Electric Utilities neglecl io
describe Is that “so long as their crews make the instaliation, the electric utilities are not lmited
by the MESC in what equipment or cables they may attach in the safety space.”'* The Elec
Utilities forther obfuscate this issue by stating that “electric uniities do not need or use this space
for the provision of electric service.™® But even beyond their footnoted admissions that utilities
install streetlights within this space,’” their statement belies the fact that elecicic uiilities can and
do usc this space for their own purposes, as the FOC pointed out, ™

Accordingly, the FCC has repeatedly rejected as anti-competitive electric utilities’
atiempts to charge aftachers for pole space to which oy pols owners can attach., The Electric
Utilities’ attempts 1o proffer such arguments here merely demonstrate a sound rationale for the
Legisiature to ask the Commission to broadly adopt the FCCs rules: to save the Commission the
tine and resources needed 1o consider arguments that the federal expert agency has already
considered and dismissed multiple times. Furthermore, this represents an aftempt by the Electric
Utilities to propose an alternate sate methodology, and Senate Bill 3 s overt and clear that the
Comumission must adopt the FCO's “rates, terms, and conditions of access to and use of” pole
attachmens.!?
Orther provisions suggested by the Electric Utilities would only further delay deployrnent

by adding vimecessary hurdies 1o the FCC rules the Comraission has been expliciily commanded

1 See NESC §235C4 at p. 139 {“Exgept as allowed by Bules 238C, 238D, aed 233, no supply or communication
facility shall be locsted in the communication worker safety rone.™) (emphasis added).
515 FOC Red 5457 at para, 22 (2000} {emphasis added}.
¥ Eleetric Utilities' Comments at 6.
TSeeid at . 2.
H18 FOC Bod 5433 at para 22.
B W Va, Code §31-G-4-4,




to adopt. For example, the Eleciric Utilities ask the Commission to add a provision requiring all
attachers to “secure and obtain the written authorization from the landowner for the placement of
attacher’s facilities on real property prior to being granted access to the utility’s facilities. "™ But
as the Electric Utilities illustrate when they state “the right of way and easement agrecments that
the Comparies have secured from West Virginia landowners provide for the electric utility to
able to place its facliitles on poles,” access o private property is a contractual issue outside the
purview of the Comumission. If land access is unavailable 10 an attacher due to contractual issues
that issue clearly must be worked out pricr to attachment, Therefore, all adding a Conunissio:
rule on the issue would accomplish is to add a hurdle for atfachers by requiring separate writlen
authorization for all attachments even when such authorization is not, or could not be, required.*
The Electric Utilities make plain thelr desire o re-litigate the FCC’s rulss when they ask
the Commission to place make-ready responsibilities that the FCC has assigned 1o the pole
owners on attachers instead, at one point nakedly butiressing their argument with the claim that
“the FCC got this rule wrong, and the Commission should not follow i the FCC s footsteps.™
For one, the Electric Utilities are wrong on the substance. As the electric utiiity should know all
the attachers on one of its poles and a new attacher likely docs not, it makes logical sense for the
FCU to require the slectric utility to gather the estimates required from existing attachers cn a
pole. But regardiess of whether the FUC was “right” or “wrong,” the simple fact i that Senate
Bill 3 instructs the Commmissicn to adopt the FCC's nules, so the Conunission should dismiss this

and similar requests from the Electric Utilities out-of-hand.

0 FlectmE itilities” Comments at 10,

Vid
“ For example, no such authorization could legaliy be required for poles on land owned by the Elestric Utiluies, as
the Electric Utilities’ denial of such authorization would constitute a facial violation of the Communications Ast {47
U.S.C. 224 {8) by construetively denying noadiscriminatory pele access t attachers,
B Elagtric Utdittes’ Comments at 19,



%=t

Thess examples are not meant 10 be all-inciusive of the ways in which the Electric
Utlities are attempting to use the Comtnissinn as a forum to re-hash arguments that failed at the
FCC, Instead, they ilustrate that the Blectric Utilitles’ claims and edits have little to do with the
Commission’s interpretation of the Legislature’s clear instructions, and are instead a request that
the Commission ignore it responsibilities and promulgate rules more favorable to the utilities,
which already have monopoly power over utility poles in the rights-of-way, skewing comapetition
gven further,

That being satd, CTIA does not object to correction of the Proposed Rules in aveas where
atterpts to harmonize couflicts or conform to the Commission’s rules and procedures have
brought them further away from the FCC’s pole attachment rules than necessary. For example,
CTIA has no objection o the Commission using ihe term “telecomumunicalions carrier” in the
twe instances where the Proposed Rules currently use the undefined term “provider of
telacornrnunications service,” as noted by the Bleetric Utilities.? The Electric Utilitias also note
areas in Attachment B to the Proposed Rules where the Commission scems to have deviated
from the FCC's formulae for rates. On review, it appears similar errors may appear in other
attachments. The Commission should review the Proposed Rules and attachments and correct
such errors to better refloct the Legislature’s intent that the Commission adopt ihe FCC s mules,
and particularly its rate methodologies,

Additionally, both the Electric Utilities and Segra expressed is3uas with sections 15
through 29 of the Proposed Rules, which govern the specifics of complaingt procedures.® While

the Proposed Rules do contain a waiver clause for any procedural issues on good cause shown

* See Eleoiric Utilities' Comnients af 3-3,
I Qee Electric Utitittes Comwments at 16.
# Sea Segra Comments af 3.7; Electric Utilities” Comments §

)
i

40.43,



{Sectian 15.13}, the Comumission should review the procedures in the Froposed Rules with an
eye towards, as Segra stated, “adoption of only those provisions of the FCC's pole attachment
reguiations that actually apply to the speeific process for setting rates, terms and conditions of
pole attachments in West Virginia, and not the purely procedural rules applicable only to the

FCC's rather unigue complaint processing procedures. ™’

Finally, CTIA agrees with Segra that the Commission should establish a process ©
rapidly consider and adopt future FOC rule changes on the subject if and when they occur, Such
a process would, as Segra noted, “allow both attachers and pole owners in West Virginia to
immediately ake advantage of any regulaiory developments a4 soon as such are codified by the
FCC, while preserving the ability of the Commission to expeditiously address any unique issues
or circurmnstances that may require Weast Virginia-specific changes o the FCC's existing
regulatory framework. "2

CTIA looks forward to continuing to working with the Commission to achieve the goal of
miaking infrastrocture deployment more efficient in West Virginia, and supports prompt adoption

cf the Proposad Rules in this procesding consistent with the commuents above,

{TiA
Ly Counsel

David B. Hanna, Esq. (WVSB # 8813)
Hanna & Hanna, PLLC

P.0. Box 3967

Charleston, WY 25336

................................................

November 14, 2018

47 Sepra Comments at 7.
B Coora Comments at 3.



CERTIFICATE OF SERVICE

|, David 8. Hanna, counsel for CTIA hereby certify that copies of the foregeing Reply
Comments of CTIA, have been served upon the following, by first class United States

maii, postage prepaid, this 14™ day of November 2018;

Jacqueling Lake Roberts, Director
Gansumer Advocate Division

760 Union Buiiging

723 Kanawha Boulsvard, East
Charlesion, WV 25301

Richard L. Godilieb, Esq.

Counsel, West Virginia Ceble Telzcommunications Assodiation
Lawis Glasser Casay & Rollins, PLLGC

PG Box 1748

Charleston, Wy 25328

teven Hamuia, £sq.
doa; Segie
Assariate General Counsel
1200 Greenbiier Streat
Charleston, W 25311
£mall Address: hamulzs@iurnusnet com

Joseph f, Starsick Jr.

Associate Generat Counsel Southesst Region
Frontier Communizations

1500 MacCorkle Ave,, 8.E

Chariegton, WY 25398

Ciary A, Jack, Esy.

Gounsal, Manangahels Powear Company
5001 NASA Bowlevard

Fairrmont, W 28554

William C. Porth, &s4.
Counsal, AEP

Robinzon & MoEwes PLLC
PO Box 17878

Charleston, WY 25226

Pamala M. Hollick, Esq.

Asgt, General Counsel, Canfurviink
AB25 W RAP Streat, Suite SO0
ndianapolis, [N 45268
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November 14, 2019

Connig Graley, Executive Secrata
Public Service Commission of Weast Virginia

201 Brooks Strest
Charleston, WV 25301

Re:

Dear Ms, Graley

i

GENERAL ORDER NO. 261

In the matier of Adopting and Implementing Rules
Governing Pole Attqchmentu and Assumption of
Commission Jurisdiction over Pole Attachments

[ am filing on behaif of Appalachian Fower Company, Wheeling Power Company,

Monongahela Power Compeny, and The Potomac Edison Compasy the enclosed Joint Reply
Comments of the AEP Companies and the FirstEnergy Companies in the above-referenced matter.
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GENERAL ORDER NO 261
In the Matter of Adopting and Implementing
Rules Governing Pole Attachments and
Assumption of Commission Jurisdiction over
Pole Attachments

JOINT REPLY COMMENTS OF APPALACHIAN POWER COMPANY, WHEELING
POWER COMPANY, MONONGAHELA POWER COMPANY,
AND THE POTOMAC EBISON COMPANY

COME NOW Appalachian Power Company ("APCo™), Wheeling Power Company
("WPCo") (“collectively, the “AEP Companies™), Monougshela Power Company (*Mon
Power™), and The Polomac Edison Company (“PE”) {collectively the “FirsiEncrgy Companies™
{all four companies collectively, the “Companies™) and together respectiuily submit their reply
comments on the proposed rules governing pole attachment procedures.’

1. THE COMMISSION'S PROPOSED RULES  ARFE  INSUFFICIENTLY
INDEPENDENT OF THE FOO'S REGULATIONS THAT FAVOR
COMMUNICATIONS INTERESTS.

The paucity of substantive revisions proposed by the communications commenters (o the
Commission”s proposed rules should give the Commission pause, as should the fact that the very
few substantive revisions the communications corarmenters have suggested geek to align the
proposed rules even closer to the FCC's rules. Understandably, the FCC’s expertise is focused
on the communications industry, The FCCs expertise does not include eleciric distribution

safety and reliability, and the FCC’s rztemeaking and cost-recovery worinciples do not fatrly
3 v, g I 8 ¥

In the Muoer of Adopring ond Implemesting Ruley Governing Pole Attachments ond Assumption of
Commission Jurisdiction Cver Pole Attactunenis, General QOrder No, 261, Case No, 19-0351-T-Gl, Commission
Order (Ot 11, 20019 o the Motter of Adopting and implementing Rules Governing Pole Attachments and
Assumption of Commission Jurisdivtion Over Pole Aitachments, Gensral Order No, 26!, Amended Commission
Crder (O, 15, 20193,



consider the interests of West Virginia electric ratepayers, The rules adopted by the Commission
should vigilamly aveid incorporation of the pro-communication industry slant of the FOC rales.

The pumpese of West Virginia Code Section 31G-4-4 was to aliow the Commission to
assutne Jurisdiction over pole attachments.  Uniike the FCC, the Commission doss have
expertise in the areas of electric distribution safety, reliability, ratemaking and cost recovery.
Consequently, the Commission can and should provide a more balanced approach to pole
attachment issues than the FCC. The Companies urge the Cominission to embrace the approach
of other reverse precmption states, such as Arkansas and Loulsiana, and adopt its own pole
attachment regulations that are tailored to serve West Virginia's specific needs, and raject
wholesale adoption of the FCO’s pole attachment rudes. The fact that all of the communications
commeniers have so readily endorsed the Commission’s proposed rules suggests that those rules
may it unnecessarily in favor of {he interests of those communications companies. The fact that
electric viilities unanimously endorse changes to preserve the safety and reliability of cleciric
distribution service demoustraies a legitimate concern that should be considered by the
Comroission.

18 THE COMMISSION SHOULD APPLY ITS OWN PROCEDURAL RULES TO
COMPLAINT PROCEEDBINGS.

In its initial comments, Segra coungels against the adoption of the FCC's procedural rules
and, instead, reconumends that the Commission “simpiy utilize itz current procedural rules for the
processing of informal and formal complaints until such time as the Commission gains more real
waorld experience in the handling of pole attachment complaints.”™ Segra Cmts, at 4. As set forth
in their initial comments, the Companies agree with Segra on this point. Companies Crts, at 40-

41. The Commission, by leveraging s institutional knowledge of the existing procedural

framework, can more efficiently administer pele attachment complaint progeedings. By conirast,



the adoption of a specific set of pracedural rules applicable only to pole attachment complaints
wouid be moving in the gpposite direetion of the FCC, which recently abandoned its specific
pole attachment compilaint procedure rules in favor of the generally applicable complain

procedure rules set forth in 47 CFR. §§ 1.720 & seq. {d. at 41. For these reasons, the
Coropanies join Sggra in wrging the Commission simply o apply s existing, generally
applicable procedural rules, West Virginia Code R. §§ 150-1-1 ¢f req., to pole atachment

complaint proceedings.

HE.  THE COMMISSION SHOULD REVISE SECTION 51 TO MORE CLEARLY
DELINEATE THE “LOWER BOUND” OF IT8 RATEMAKING AUTHORITY,

In its initial comments, Wesl Virginia Cable Telecommunications Asscciation
("WVTCA™ notes that Section 5.1 “largaly tracks™ but “materially deviates” from FCC Rule

1.1406¢a) WVYCTA Cmts, at 2. WVYCTA contends that by deviating from FCC Rule

[.1406{ays “statotory minimum” language, Section 3.1 “inroduces ambigoeity” and raises

guestions as to whether the Comiraission intended o incorporate the FCC’s “incremental cosiy’
standard. See id. at 3. To resolve these ambiguities, WVYCTA proposed the following revisions
to Section 5.

The complainant shall have the burden of establishing a prima facie c:a<‘e that the
rate, teom, or wndmon is net just and reasonable or that the denizl of access
violales 4“’ U.S.C, § 224(5). If however, a utility argues that the proposed rate is
lower than its .rmunc”tai costs, the utility has the burden of establishing that
such rate is below-the additional costs of providing pole attachments-a-fust
and-reasonable-rate-basod-primarily-en-east. In a case involving a denial of
apcess, the utility shall have the burden of proving that the denial was lawful,
once a prima facie case is ostablished by the complainant,

The Compeanies agree with WVYCTA and raised identical concerns in thetr initial commenis, See
Companies Cints. at 10-12. Purther, the Companies” proposed revisions 1o Scction 5.1 are nearly

identical to those proposed by WVCTAL Jd at 12, Accordingly, the Companies join WVCTA



and recommend that the Commission revise Section 5.1 to more clearly articulate the “lower

bound” of the Commission’s ratemaking authority.

IV, TO THE EXTENT THE COMMISSION ADOPTS THE FCOS POLE
ATTACHMENT RULES, THE COMMISSION SHOULD BE PFREPARED TO
RESCINDG OR MODIFY SUCH RULES IN THE EVENT THEY ARE
OVERTURNED ON RECONSIDERATION OR APPEAL.

The FCC's recently adopted rules, uponr which the Comnission’s proposed rules are
based, raise significant issues regarding safety and reliability, as well as faimess in ratemaking
and cost-recovery., Ses generally, Accelerating Wiveline Broadband Deployment by Removing
Barriers o Infrastructure Investment, Third Report and Order and Declaratory Raling, FCC 13-
P, WO Docket Noo 17-84, WT Docker No, 17279, 33 FCC Red. 7705 (Aug. 3, 2018) (the
“2018 Crder™).  The FirsiBEnergy Companies submitted extensive Comments and Reply
Comments during the FCC rulemaking as part of the Coalition of Concerned Utilities,” and oo
October [5, 20108, the FirstEnergy Companies also petitioned for reconsideration of the FC{C's
2018 Order as part of the same Coalition. Similarly, the AEP Companies submitted extensive
Comments and Reply Comments during the FCC mulemaking process along with a group

o~

~ f arTTer K 3 1 - 1 : .
referenced as the “Electric Utilities™ in the 2018 Order. Cemain menmibers of that group,

TNy

including the AEP Companies, have challenged ceriain aspects of the FCO's new ruies in the

=

Ustited States Court of Appeals for the Minth Cirenit?

The petition for reconsideration and the appesl challenge, Inrer alia, the following rules

from the FOC s 2018 Order:

1

The Coalition of Concsrned Uiilities is comprised of Arizana Public Ssrvice, Consumers Energy,
Eversource, BExelon Corporation, FirgtEnergy Corp., Hawaiian Electric, Kansas City Powsar & Light, Northwestern
Fnsrg;, Partland Gencral Electrie, Puget Sound Enerpy, South Carclina Electric & Gas, and the AES Corporation.
? ¢ Blectric Utilities group included Ameren Corporation, American Electric Power Service Corporation,
Duks Ener«y Carporation, Entergy Corporation, Oncor Blectic Dvl‘wzry Company LLC, Southern Company
Tnmpa Eleotric Company and Westar Engrgy, Inc.

American Eleciric Power Service Corp., gt al v FOC, In the United States Court of Appeals for the Ninth
Cirguit, Docket N, 19-70850.



FCQL Rule 1,141 140320 provides that if an electric utility fails to meet the

FCC's power supply space make-teady construction deadlings, an attacher
may hire utility-approved contractors to perform make-ready work in the
clectric supply space, creating significant safety concerns.  The
Commission is proposing to adopt this rule as Section 14.9.2

FCC Rule 114135 allows a commumications company to overlash an

existing communication cable without submiiting an engineering analysis
1o the pole owner. The FCC Rule also does not allow an electric utility to
recover the cost of performing a loading analysis of a proposed overlash,
thus shifting that cost {o electric ratepayars, More alarming still, the FCC
Rule allows overiashing on poles with preexisting NESC violations {or
other safery and reliability viclations). The Conumission 18 proposing {o
adopt this rule as Section 14,

FCC RBule 11413 alters the manner in which incumbent local exchangs

carriers (TLECSY are wreated ungder the pole attachment rules. This new
FCC rule includes presumptions that ILECs are “similarly situated” to
CATYs and competitive local exchange camiers (“CLECS™) and that
ILECs are entitled to the same annual gftachment rate as CATVs and
CLECs. The FCC rule also requires an slectric utilidy fo disprove these
presumptions by “clear and convincing evidence.” A virtually identical
provision is included in Section 12 of the Commission’s proposed ruies,

notwithsiznding the fact that the Commission possesses and is aiready



exercising jurisdictinn over the joint-use relationship between [LECs and
eleotric utilities.

The Companies® specific concerns with the FCC's new rules are consistent with the
Companies’ overall concern that the FCC's emphasis on broadband deployment de-pphasizes
electric safety and reliability, as well az faimess in cost rscovery. If the Companies are
successfil in reversing any of the above-referenced FCCU rules on reconsideration or appeal, the

Cornpanies recommend that the Cormmnission reseind or modify any of its corresponding rules at

that time,



V. THE COMMISSION SHOULD REJECT SEGRA’S PROPOSED RULE TO
ADOPT  AND  INCORPORATE ANY FUTURE FCC RULES  AND
AMENDMENTS INTO WEST VIRGINIA’S POLE ATTACHMENT BULES.
Scgra recommends “thar the Commission include a proposed rule that provides for

adoption of prospective updates of the FCC's pole altachment rules unless the Commission

cither initiates an action on its own metion or via a petition filed by an attacher, pole owner, or
other interested party © initiate a rulemaking...” Segra Crots, at 2-3. There is no need, and no

Jjustification, for the Commission t© take action now 10 deprive itself of its ability to make fiture

assessments of, and decisions respecting, future unknowable actions by the FCC. To do so, as

Segra advocates, would undermine the imtent of the West Virginia legislature. The West

Virginia Legislature would not have passed West Virginia Code Section 31G-4-4 31 it wanted

West Virginia's pole attachment rules 1o be diclated—now and in the future—~by the FCC.

Segra’s proposed rule would effectively nullify West Virginia Code Section 31G-4-4. Np

reasonable consiruction of West Virginia Code Section 310-4-4 supperts Segra’s proposed rule.

See, e.g, Chick v, Click, 127 5E. 194, 198 (W Va 1925} (“I{ is always presumed, in regard to a

statute, that no absurd or unreasonable result was intended by the legislature ™} (citation omitted).
In addition to conflicting with clear i_f:gislative intent, Segra’s propesed rule would also

viclate West Virginia’s Administrative Procedures Act, West Virginda Code Sections 29A-1-1 &
sew.  Though exempt from some provisions of the Administzative Procedures Act, ses West

Virginia Code Section Z5A-1-3, the Commission is stit reguired to comply with the Act’s

provisions governing rulemaking. W.Va. Code § 24-1-7 {"The comnussion shall prescribe such

rules and regulations as may be necessary to carry oul the provisions of this chapter. .. Provided,

{1]hat no such rule or regulation shall be effective unless promulgated pursuant o the provisions

sy

of [Sections 294-3-1 through 29A-3-10§...7). The rulemaking provisions of West Virginia's

4



Administrative Procedures Act require, infer alie, that the Commission adhere to formal notice
and comment ruiemaking procedures whenever it “proposes o promulgate a rule other than an
emergency rule...” W.Va. Code § 29A-3-5. By providing for the automatic adeption of future
FCC ruies and substantive amendments into West Virginia's pole atlachient rules, Segra’s
proposed rule would violate West Virginia’s Administrative Procedures Act.  Accerdingly,
inporporating Segra’s propoesad rule would not enly be inadvisable—it would be unlawful.

CONCLUSION

The West Virginia Legislature has given the Commission authority fo regulate pole
attashments. The Conunission should regulate pole attachments as it regulates all other assets
under its supervision—by providing due process to stakeholders and tailoring its rules and
policies to fit West Virgnia. It should aveld wholesale adoption of the federal reguiatory
scheme, The Commission has the authority to adopt the rules it concludes are appropriate for
West Virginia and can do so without violating the Legislature’s direction and intent in West
Virginia Code Section 31G-4-4,

WHEREFORE, the Companies respectfully request that the Commission carefully
consider the Initial Comments and Reply Comments presented by the Companies as part of this
proposed rulernaking.

Dated this 147 duy of \Iowwnbu 2014,
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Heather G. Harlan (W Stare Bar #8986)
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201 Brooks Street
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Re: GENERAL ORDER NO, 261

En the Matter of Adopting and hnplomenting

Rules Goversing Poele Attachmentis sad

Assumptios of Commission Jurisdiction Over

Pole Attachments

Dear Ms. Graley:

JOSEPH L STARSICK, JR.
Associate General Counsel
Frontisr Communications

F5G0 MaecCorlde Ave., S.E,
Charleston, West Virginia 25386
(304} 344-7644

Via Hand Delivery

Please find enclosed for fiiing in the oniginal plus 12 copies of the Reply Comments of
Fromtier West Virgiaia Ene. and Citizens Telecommunications Company of West Virginia,
I/B/A Frontier Communieations of West Virginia in the sbove-referenced matter.

Thank you for your attention ta this matiex.

Sincerely,

o

Ll
soseph J. Starsick,

{State Bar MNo. 3576)
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PUBLIC SERVICE COMMISSION
OF WEST VIRGEINIA
CHARLESTON

GENERAL ORDER NO. 261
In the Matter of Adopting and Tmplementing
Rules Governing Pole Attachments and
Assumpfion of Commission Jurisdiction Over
Pole Attachments

REPLY COMMENTS OF FRONTIER WEST VIRGINIA INC. AN CITIZENS
TELECOMMUNICATIONS COMPANY OF WEST VIRGINIA, D/B/A FRONTIER
COMMUNICATIONS OF WEST VIRGINIA

i Enfroduction

Frontier West Virginia Inc. and Citizens Telecomimunications Company of West Virginia,
d/b/a Frontier Communications of West Virginia (collectively, “Frontier”} again slale their
appreciation for the opportunity to comment en the Conwnission's proposed regulations
implementing West Virginia Code § 31G-4-4 (“Section 47}, Al of the initial comments agree
generally that the Comumission's proposed rules effectuate Section 4°s requirement that the
Commission “shall adopt the rates, terms, and conditions of access to and use of poles, dusts,
conduits, and rights-of-way as provided in 47 US.C. §224 and 47 CFR. §§1.1401 ~ 1.1415,
inclusive, of the dispute resolution process incorpotated by reference in those regulations.”! And
some commentators have offered various tweaks to help ensure that the Commission’s proposed
sules properly align with the FCC's regulations implementing the PAA."

Only the initial comments filed by the Siate’s investor-owned Power Companies suggest

that the Commission can and should deviate from several of the FOCTs substantive PAA

Vet v rginia Cods § 310-4-4{5). 47 UR.C. § 224 is the federal Pole Antachment Act (“PAA™), and the FCC's
regulations implementing the PAA are szt forth at 47 CP.R. §§1 1401 — 11415,

? Bea Initfal Commenis of West Virginig Cable Tefecommunications Association, pp. 2-3, Stas Initial Commignts,
P 2-3, The West Virginia Cable Telecommunications Association i also veferred to ag the “WVCTA".



reguiations.’ The Power Companies’ position lacks merit. Instead, Section 4 sets forth the
Commission’s jurisdiction over pole attachment and requires it to adept the FOC’s substantive
PAA regulations. Accordingly, the Comumnission cannot revise ils proposed rules as the Power
Companies have proposed.

18 Discussion

A The Commission’s Proposed Rules Properly Adoptthe FCC s PAA Revulations

In its Initial Comments, Frontier expressed its belief that the Comaussion’s proposed rules
would propedy implement Section 4°s requirement that the Commission adopt the rates, torms,
and conditions of pole attachments as set forth in the PAA and the FCC’ s regulations implementing
that statute.® Al cornmentators generally agree on this point. However, both the Staff and
WVCTA have suggested various revisions to more fully align the Commission’s proposed rules
with the FCC's PAA regulations.” For example, WVCTA recommends that the Commission
revise Rule 4.1 on the utifity’s burden when arguing that a proposed rate is below the wilily’s
incremental costs so that the rule properly mirrors the FCC's corresponding rule at 47 CF.R. §
1.1406{2)." Frontier agrees with the revisions the Staff and WV(TA have proposed and

recoromends that the Conumission implement them in its final rules.

3 Joing Iniviat Comments of Appealachion Powes Compary, Wheeling Power Company, Monongohela Pawer
Company, and the Petomee Edison Company ("Power Companies’ Joiat Initial Cormnents™), pp. 5-6. Appalachian
Power Company, Wheeling Power Company, Monongahels Power Company and the Potomae Edison Company are
coliectively referred fo as the “Power Companies,”

4 Initied Coryments of Frontier West Virginia Inc. and Citizens Telecommmmications Company of West Virginig, p. 1.
% See fnitial Commenis of West Firginia Coble Tefecommunications Associotion, pp. 2-3; Staffs Initicl Comments,
pp. 2-3.

§ kniticl Commenis of West Virginia Cable Telecommumications Association, pp. 2-1.

2



mmission May Not Deviate from the FCC's Substantive PAA Rules

........................... e e gl U SR

Only the Power Companies argue that the Commission can and should deviate from the
FCC's substantive PAA regulations. 1ndoing so, they claim, in relevant part, that the Commission:
(1) should revise the definidon of “pole attachment” to exclude the term “provider of
telecomrnunications service” and to inetude broadband only providers”; (2) alter the definitions of
“usable space™ and “unusable space™ to change how they account for the separation between
electric and communications facilities; {3) delete the telecom rate formula;’® (4) revise numerous
provisions associaled with make-ready work;'! and (5) delete the rule govering complaints by
incumbent local exchange carriers (“ILECs")." As the Power Companies admit in each instance,
their proposals would create substantive differences between the Commission’s pole atftachment
rules and the FOC's PAA regudations.

However, “{t]be Public Service Commission has no jurisdiction and no power or authority

exsept as conferred on it by statute™?  And Section 4 provides, in relevant part, that the

' Power Companies' Joint Initial Comments, pp. 1-§ (recommending thet the Commission revise the definition of
“pole sttachment” while acknowledging that the current proposed “definition is identival to the FCC's definftion of
the same term™),

¥ id, pp. 5-8 (recommending that the Commission revise the definition of “usable space’” 10 exciude the reguired
separation space even “{ithough exchuding the [separation] zone would admittedly he a slight departure from the
FCC’s rules™). In making this argument, the Power Companies ackrowledge that they utilize this separation space
for street Iights, 74, p. 6, n. 2. And their tasiffs establish thet they sach generate revenue from those fights.
Appalachian Power Company, P.5.C. W.VA. TARIFF No. 15, Original Sheet Nos. 171 - 17-4, 18-1 - 1§-4;
Wheeling Power Company, P.8.C. WV A TARIFF Na, 20, Origingd Sheet Nos, 171 - 17-4, 18-1 - 18-4; Potomac
Edison Company, P.S.C, W YA, TARIFF No. 3, Original Sheat Nos, 14-1 - 14-2, 15-1 — 153, 161 — 167, 17-1 —
17-2; Monongahela Power Company, P.8.C. W.VAL TARIFF No. 22, Original Sheet Mos. 14-1 ~ 14-3, 15-1 - 13-3,
161 - 16-7, 17-1 - 17-2, Critdcally, the FCC has included this separation space as usable space amd allocated it to
the clectric companies because they utilize the space for revenue generating street Hghts. dmendwent of Rules and
Poticies Governing Pole Avachments, Report and Order, CS Docket Mo, 97-98, FOC 00-116, 22 {April 3, 2000)
{intomnal ciation omitted).

*id,p &

W id, pp. 13-16 {recommending that the Commission delete the telecom rate formula while acknowledging that the
fonmula is required under 47 U.8.C. § 224{e¥2))

e, pp. 1825 (claiming, in pars, that its proposed revisions are justified because “ftihe FCC got this rule wrong™.
%04, pp. 2531 (arguing ihat the Commission should delete the JLEC complaint provisions in Section 12 sven while
acknowiedging that “Section 12 is based opon FCC Rule 1.14137)

¥ See 0. 7-12 supra.

¥ Wilkite v. Public Serv. Commission, 142 S.E.2d 273, 281 {(W.Va 1966).

fd
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Commission “shall adopt {he 1ates, terms, and conditions of access to and use of poles, ducts,
conduits, and rights-ofbway as provided in 47 USC §224 and 47 CFRSS1 101 — 1.141577°
Thus, the Power Companies’ proposed revisions are simply not allowed under the express
language of Section 4 and must be rejectad.
11§,  Conclusion

As set forth above and in Frontier’s Initial Comments, the Commission’s proposed rules
generally effectuate Section 47s requirement that 3 adopt the FCC7s substantive PAA regulations.
The proposed revisions of the S@ff and WYCTA would help further ensure that the rules fully

comply with Section 4.

Respecifolly submitied,

FRONTIER WEST VIRGINIA INC. AND {ITIZENS
TELECOMMUNICATIONS {OmMPanNy OF WesT
VIRCINIA, I/B/A FRONTIER COMMUNICATIONS OF
YWEST VIRGINIA s

------ T é}ﬁ“’“‘ﬁtéw
Assoclate General Counsel
Frontier Communications
1500 MacCorkle Avenue, 8.5,
Charleston, West Virginia 25314
{304) 344-6303

dttarney for Frontier West Virginia [nc, and
Cltizens Telecommunicaiions Company of
West Virginia, dib/a Frontier Communications

of West Virginia

B9 Va. Code § 31G-4-4(h) (emphasis added)}.
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ViA HAND DELIVERY

Connie Graley

Exscutive Secretary

Public Service Compnission of West Virginia
P.O. Box 812

Charleston, WY 25323

Re: General Order No, 261
11 the matter of Adopting and Jmplementing
Rules Goverming Pole Atuachments and Assumption
of Coramission Jurisdiction Over Pole Attachments

Bear Ms. Graley:

Faclosed for filing please find ap original and twelve {12} coples of the “Reply Coxaments
of Segra™ in the above-captioned proceeding.

A copy of Segra’s comments were today served upon all Parties filing initial comments in
this proceeding.

If you have any questions regarding this filing, please feel free to contact roe at your carliest
convenience.

Sincerely,

............

e e _,.---"'-.-b.
ARt Lo

e

STEVEN HAMULA (SB# 4580)

Associate General Counsel

Lumos Metwerks LLC dba Begra and

Lumos Networks of West Virginia Ine. dba Segra

SHig
Enclosure
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THE PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GENERAL ORDER NQ. 261
In the matter of Adopting and Implementing
Rules Governing Pole Attachments and Assumption
of Commission Jurisdiction Over Pole Attachments

REPLY COMMENTS OF SEGRA

L Introduction

.............................

Eurnos Networks, LLC dba Segra and Lumos Networks of West Virginia Inc. dba Segra
{collectively “Segra™), by counsel, respectfully files these reply comments on the proposed Rales
For the Government of Pole Attachments {“Pole Atiachment Rules™) issued pursuant to the
Commission Owder of Qctober 24, 2019 in the above-captioned proceeding. After having had the
opportunity to review the initial comments filed by the other padies in this proceeding, Segra
remaing convinced that ifs initial comments and suggested modificatione 10 the proposed Pole
Attachment Rules are siil appropriate and should be adopted by the Commission.

The initial comments of the other partics io this procesding presented a mixed bag overall.
The majority of the recommendations conipined in the other perties’ indtial comrenis were
reasonable and consistent with the Commission’s charge in this proceeding. Indeed, Segra even
found coramon ground with 1he joint intiial comrments filed by the West Virginia power companies
{"WVPCs™Y relative to Commission’s propossd adoption of the FCC’s general complaing
processing rules.  With respect to the WVPCs" recommendations regarding the abandonment
and/or re-litigation of the FCL’s current One-Touch Make-Ready (“OTMR™Y rules, however,

Segra must unfortunately part company.  Aceordingly, Segra will briefly comment upon those

P The West Virginia power companies consist of Appalachian Power Company, Wheeling Power Company,
Monougahsla Power Company, and The Potomas Edison Power Company.




initial comments of the WV PUs and a few of the other parties for the benefit of the Commission
in this proceeding.

Conpmissinn Staff

In ity initial comiments, the Staff noted in its comment #2 that the Commussion left out of

1406(e) sliowing certain ILECs

the proposed Pole Attachment Rules any reference 47 CF R, §
to opt owt of using ARMIS data in favor of GAAP date to set attachment rates. The Staff
recornmended that the Commission clad fy whether this omission was intentional? In addition, in
its comment #3, Staff recommended that the Commission should clarify in 150 C.8.R. §38-2, that
the definitions containad therein wers applicable only fo the Pole Atachment Rules in order o

avoid confusion over the definition of “utility”, which is defined differently in West Virunia Code

P 4

§24-1-2 and §24-2-1, respectively.”

With rezpect to Staff comment #2, Segra 15 of the opinion that whether done intentionally
or inadvertently, "allowing cerfain ILECs to opt out of using ARMIS data in favor of GAAR
acgounting data,” is both inconsistont and ambiguous. Segra would prefer that 47 CFR. §
1.1406{e}) remain out of the Commission’s proposed Pole Antachment Rules. However, if the
Commission chooses to insert some form of 47 CFR. § 1.1406{e) back into ity proposed rules,
Sepra would recommend that said rule be modified s0 as to mandate the use of ARMIS data for
murposes of computing rates relative to attachment (o pales, ducts, conduiis, and rights-of-way in
West Virginia.

With respect to Staff comment #3, Begra would agree with the Staff’s recommendation that
the Commission Rurther clarify and it the application of the definition of “utility” contaiued in

proposed rule §150~38-2-1 to the Fole Atlachment Rules. This will avoid any unwarranted

* Commission Staffs Initlal Commems at p. 2,
.
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condusion brought about by any conflicting references (o the term “publie utility” as defined and

utilized in West Virginia Code $24-1-2 and §24-2-1, respectively.

West Vireiniag Cable Telecommunicatinns Association

While the West Virginia Cable Telecommunications Association {(WVCTA”) is generally
complirnentary and supportive of the Commission’s proposed Pole Atlachment Rules, WVUTA
does request that the Commission make one minor modification to proposed rule §150-38-2.5.14
as it relates to a ulility’s burden i it argues that & proposed rate is below the wiility’s meoremental
costs. In pertinent pant, FCC mile 1.1406(a) states I however, g utility argues that the proposed

Fale is fower thon its incvemental cosis, the ufility has the burden of establishing thoat such rate is

38-2-5.1, however, the pertinent part of the proposed rules states “lf however, g uiility argues that

the proposed rate is lower than its incremenial cosis, the wtility has the burden af esiablishing thot
nr L

According to WYCTA, the Commission’s proposed rule’s reference o “based primarily
an cost™ introduces ambiguity into the concept set ont in the Pole Attachment Act and FCCs rules,
By deviating from the language in Section 224 that is referenced by the FCU's rules, WVCTA
argues that there couid be debates abow whether some standard other than the FCC’s {and Pele
Attachment Act’s) concept of incremental cost should be appbied in West Virginia, WVYCTA
further asserts that this ambiguity imn what constitutes incremendal cost for purposes of pole

attachment rates will undermine the West Virginia legislature’s stattory directive to follow the

* Although WVCTA identifies the Comunission’s proposed rule as being 4.1, Segra belioves WVUTA actally
intends to be commenting em §150-38-2-5.1.



FOO's pole attachment rate roles in order to promote uniformity in the regolation of pole
attachments.”

Accordingly, the WYCTA recommends that the Commission modify proposed rule §156-
38-2-5.1 so that i reads in pertinent part as follows: “ff however, o willly argues thod the propesed
rate is lowar than Ity incremental costs, the wtility hos the burden of establishing that such rate is

below the additional costs of providing pole gttachments™ WVCTA argues that this modification

will make the Commission’s proposed rule consistent with Section 224(d3(1) of the Pole
Attachment Act, which specifies that the “statutory minimum” rate for pole attachmenis is just and
reaserable if it assures a utility the recovery of not less than the additional costs of providing
additiona] pole attachments

After having had the opportunity to review and consider WVUTA's recommendsd
medification to proposed rude §150-38-2-5.1 as noted bereinebove, Segra believes # o be
reasonable and would therefore recommend that it be adopted by the Commission. As noted by
WYL TA, Segrais of the opinion the deviation from the FCC's rule correnily contained in proposed
rule §150-38-2-3.1 is material and thus should be corrected so as to reflect that the FCU's statutory
mirdmurn, incremental cost standard is based entirely on “the additional costs of providing pole

attachments.”’

I its reply comments in Case No, 19-0551-T-(G1, Segra cantioned the Commission 1o aveid
allowing the WVPCs to manipulate the focus of that general investigation proceeding solely for

the purpose of ohtaining vet ancther opportunity to advocate for purely parochial pesitions that

SWVCTA Initial Comments at pp. 2-3.
£ 1d.,
714



had already been thoroughly considered and rejected by the FCC.P Although the WVPCs wers
unsuccessful in thetr efforts 1o bend the Conmwnission o their wishes during the priov General
Investigation procesding, a8 their initial comments herein indicate, the WVPCs have regrouped
and have once sgain advanced lengthy arguments intended solely o neuter the prior work done by
the FCC as part of the development of its current pole attachment reguiations, and in so doing, 1o
effectively water down the Commission’s proposed Pole Attachment Rules.

Therefore, with the exception of the WVP{S recommendation that the Commission
decling 1o adopt the FCC’'s formal complaint rules, Segra respectfully opposes those
recommnendations put forth by the WVPCs ~- especially ihose contained in Artieles VI, Viland X
in their initial comments -- that the Commission deviate from the current FCC rules in order to re-
Hilgate issues that have already been the subject of extensive consideration by the FCC. Among
other things, the WVPCs take issue with (1) making utility notification of the field inspection
portion of the engineering survey permissive instead of mandatory; (it} shifting the burden from
the utility to the attacher refative to the gathening of costs of thud party make-ready; (113} delete
requirement for pole by pole estimates; (iv) suggesting that make-notices be sent by the attacher
rather than the utility: (v} limiting the self-help remedy only to the communications space on pole;
{vi} vequire that one-touch make be performed in a safe and reasonable manner; and (wil) various
izsues related to overlashing.”

The Commission should reject these atiempis to revisit the I'CC’s rules for purposes of
watering down the Pole Attachment Bules under consideration in the instant proceeding. In fact,

in ite 2018 Wireline Infrastructure Order’?, the FCC made clear that it Hstened to and carefully

% See, Case No. 19-05351-T-G1, Svara Reply Comments at pp. 1-2.
* WYPC Initial Comments at pp. 1825 and pp. 3240
Y feceferating Wireline Broadband Deployment by Eemoving Bareiers 1o Infrastructure Frvesiment Acceleratin
5 POy ig g ch 14
Wirgless Broadband Deplaymeant by Removing Barviers to Infrastrucivre Invasiment, Fhivd Reporr ond Ovder and
Py > & L 21 . 4
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considered the arguments of the electric utilities and adjusted its rales accordingly. Simply stated,
ihere is 1o benefit to be gained by letting the WVPCs reargue these matters again in the instant
nroceeding o order to make it more difficult for attachers to successfully operate in West
Virginia.!!

Simifarly, the make-ready completion process, and the provisions contained within the
FCC's current pole attachment regulations allowing for the vtifization of contractors to perform
one-touch and/or self-help make-ready work in certain circumsiances are not issues of first
impression, and the FCC did not ignore them, The FCC considered the same arguments being
made here again by the WVPCs in the 2018 Wireline Infrastrecture Order, wherein the FOC
eraphasized the importance of expediting the expansion of broadband coverage by significantly
revising its rules and regulations goveming the pole attachment “make-ready™ process, including
the establishment of an OTMR process. The OTMR process considerably shortens the multi-step
method for processing pole attachments thet the FCC had previously adopted in 2011

Mevertheless, the FOC appropriately inserted safeguards into its rules specifically to
address electrie wtilities” concerns about safety and eguipment integrity for selfthelp work
performed in the electrie space.  According to the FOC, “fwie recoguize the valid concerns of
utilities regarding the imporance of safety and equipment integrity, particularly in the electric
space, and we take several steps to address these important issues ™ The FCC sef appropriate

guidelines, including a 90-day pericad (135 for larger requests} for the electie utility fo complete

v Rading, WC Docket No. 17-84 and WT Docket No. 17-79, released Angust 3, 2018,
foc.zoypublic/atiachimey TOC- 1811 1A Lod! (2018 Wirching Infrastructure Order™).




work before the “self-help” remedy 1s triggered, and other safeguards relating to contractor
gualifications and the like that specifically address uwiilities’ safety and reliability concerns.™

in addition, the FCC poted that “the wility will have full control over the confractor pre-
approval process and therefore will be able to require that contractors who wish to be placed on
the utility approved hist adhere to utihity protecols for working ia the electnic space, even when the
confractor is retained by a third-party communications attacher,” and further that “utifities may
prevent self-help from being invoked by completing make-ready on time.”!

Similarly, the WVPCs object io the FCO's findings that utilities cannot require prior
approval for “overlashing.” However, the FCC correctly pointed out that it was only “eodify[ing]
owr lengstanding policy that wtilities may not require an attacher to obtain its approval for
overlashing.” and its holdings were already “[consistent with [FCCT precedent.™® To address the
WVPCs™ concemns, however, the FOC added a new regnirement that “allows utilities to establiah
reasonzble advance notice requirements.”'® The FCC aiso considered and rejected the electric
utitities” arguments for wiltty pre-approval, finding that “{pire-approval is not cusrently required,
and the record does not demonstrate that sipnificant safety or reliabilifv issues have arisen from
the application of the current policy. Rather, the record reflects that an advance notice requirement
has been sufficient to address safety and reliability concerns, as it provides utilities with the
opportunity fo conduct any engineering studies or inspections either prior 10 the overlash being

completed or after completion.”™’

¥ id

¥ id

53018 Wireline Infrastrustuee Order at 9 115,
1 id,

Vid i 117



In seelting the Commission’s reconsideration of various overlashing issues in the comtext
of the instant procecding, the WVPCs conveniently fail to mention the significant benefits of the
FCC's current rules on overlashing, Specifically, in its 2018 Wireline Infrastructure Order, the
FCC found that “the ability 10 ovetlash ofien marks the difference between being able 1o serve a
custorner’s broadband needs within weeks versus six or more months when delivery of service is
dependent on 2 new attachment,” and that by adding the reasonable advance notice safeguard, “we
seek to promote faster, less expensive broadband deployviment while addressing important safety
coneerns relating 10 overtashing.™® In short, the FCC has already reasonably considered and
appropriately addressed the WVFPC’s concerns on mrerlashin‘g.‘ Truth be told, the WVP(s have
raised no concem so unique t0 West Virginia that it requires a radical departure from the FCC's
prior findings and regulations relative to overlashing,

The WVPCx also noted that some of the rule changes accompanying the FOCs 2018 Wireline
Infrastructure Order are currenily on appeal or subject to petitions for reconsideration, implying
that the Commission should net adopt these rules until they are settled and ali appeals exhausted.
The Commission should likewise reject these argurnents and maintain is adoption of the FCC
roles as presently effective - despite the fact thet legal appeals may be pending. As the
Cormimnission is not doubt aware, federal court procesdings can often take years to complete, and a
very high burden would need to be met for a federal court of competent jurisdiction o stay ruleg
pending an appeal. Accordingly, any FOC rules still at the center of such legal challenges will
Hikely remain effective until these legal challenges play out,

Conversely, if the Cormmission ultimaiely adopts the FCL s rules subject to lepal challenge

at a later point in time, the potentially lengthy time lag that would have wanspired could well set

% 201% Wireline Infrastructure Order at 9 117,



back broadband investment and deployment in West Virginia to a point at which it may never fully
recover. Simply put, West Virglnia caonot afford to lose time at this crucial juncture in the
deployment of next generation broadband facilities by needlessly deviating from the current FCC
regulations based merely upon partisan specolation that the lepal challenges to these repulations
might one day be successtiul.

Furthermmore, if any changes to the existing FCC rules result from a successful legal appeal.
the automatic adoption recommendation Segra has proffered 1o its initial comments will ensure
that those changes become effective in West Virginia at the same time that they take effect at the
wderal level. The Commission should thus adopt the current FCC pole stiachmern rules in their
entirefy as pari of the current rulemaking proceeding -- excepting only those pertions etther not
procedurally apphicable to the Commission, unoecessary, or clearly at odds with the Commission’s
statutory requirements. Any future changes o the Commission’s Pole Attachment Rules, whether
effectuated via subsequenmt action taken by either the FCC or a federal court, should be
automatically adopted and immediately implewented by the Commission.

With regard to consideration of the Commission’s proposed pole attachment complaint
procesaing rules, however, the WVPC's are correct in recommending that the Corumission not
adopt proposed rales §150-38-15 through §150-38-29, which purport 1o incorporate the FCC's
formal complaint rules. As previously stated by the Staff and noted by the Commission in its
Commission Order of October £1, 2019, “adoption of 2 separate set of procedural rules would be

§ 24-1-7, which provides that the Commission Procedural

Hules are applicable to all matters coming before it.”  The Saff’s analysis i this regard is right

on the mark.

(]



Indeed, as the WVPCs correctiy pointed out, the Commussions” existing rules of practice
and procedure already provide more than adequate procedures for the handling of complaint
proceedings, and there is no reason why they cannot be applied 1o pole atiachment complaint
proceedings.'® As the WVPC further pointed out, the Commission afready has detailed rules
regarding the filing of complaints, answers, and discovery requesis that render proposed Sections
£15G-38-16, §150-38-18, and §150-38-22, which are based on the FCC's rules, at best, wholly
unnecessary, and at worst, in direct contlict with preexisting practice and procedure rules.™

In its initial comments, Segra provided other examples of procedural requirements
contained within the FOO's rules that are unnecessary and arguably in conflict with the
Cornmission’s existing rules of practice and procedure. These include the proposed requirement
in §150-38-15.15 prohibiting the filing of amendments or supplements to complaints in order to
add new claims or requests for relief; the proposed requirement in §150-38-16.7 mandating the
conduct and conelusion of executive-level discussions between parties prior fo the actual filing of
a complaint; the entirety of §130-38-17 el seq. requiring the consideration of claims for the
recovery of damages; and §150-38-18.1 allowing any defendant to a pole attachment complaint
proceeding thirty (30} calendar days for the filing of #s angwer following service of the
complaint.®!

The Commission’s goal in this procesding should be, among otber things, fo provide a
gonvenient forum for the efficient and expedient resolution of pole attachment complaints, In this
regard, the Commission’s current rules of praciice and procedure are more than adequaic to

accornplish that goal. Segra thus agrees with the WVPCs that ¢t would reduce confusion among

By R nitial Comments at p. 4G,
14,

& Begra’s Initial Comments st p. §.
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participants to use one set of procedural rules rather than twe different sets, Accordingly, the
Commission should declise to adopt the FCC's formal complaint rules as proposed in §150-38-15
through §150-38-29,

Conglusion

Dyring its participation in this pole attachment rulemaking proceeding, Segra has
consistently urged the Commission 10 maintain uniformity to the extent reasonably practicable by
adopting the FCOC existing pole attachment rules -- excepting those portions of said rules either not
procedurally applicable to the Commission, unnecessary, or clearly at odds with the Commission’s
statutory requirements -- together with the automatic adoption of future changes once approved by
the FCC. Segra firmly believes that procecding in this manner will create a consistent, predicable,
and stable regulatory enviromment in West Viegima thal will in turn be conducive for future
broadband investment and innovation.

WHEREFORE, for all of the foregoing reasons, Lumos MNetworks LLC dba Segra and
Lumos Networks of West Virginia Inc. dba Segra respectfolly request that the Comumission adopt
and modify the proposed Rules for the Government of Pole Attachments consistent with these
reply cotmments.

Respeetfully submitted this 14% day of November, 2619,

Lumos Networks LLC dba Segra and
Lumos Networks of West Virginia Inc. dba Segra

By Counsel,

320() Urr:mbner btrcbt
Charleston, WV 25311
Tele: {304)720-2159
E-mail: steve hamula®@sesta.con
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EXHIBIT A

Summary of the FCCs 2018 Wireline Infrastructure Order as published in the Federal Register
on September 14, 2018
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FEDEARAL COMMUNICATIONS
COMMIBBION

47 CFR Part ¥

PWE Bocket Mo, 17-88; WT Gogiet No. 17—
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Apeelersting Wireline and Wireless
Broadbang Baeployment by Ramoving
Barriers (o infragirecture Investmant

fEans

AGENGY: Federal Communica:
Commission,
AETICN: }-‘irsql rul.

SURMARY: 1n th:s document, the Feders 4
Cosmegications Commission
[Commission) adopts & new framework
{ox the vast majority of pole sllachmenis
sovemed by federal law by lustituiing =
“one-touch make-raady” regime, in
which a new attzcher may glect to
poriors: gl shmple work to preparaa
pole for pew wireline stachments n the
communications space. T Thiz new
framewerk includes safeguards to
promote aostdination awang parties
s ensures that new attachers pevfrm
the work safely and veliably. The
Commission reizins the current mulii-
varty pole altsshiest process for
atfachments that are complex or above
the communicaticne space of a pols, but
minkes .ﬂgflificam modifications to
speed deployment, promote acourale
hilling, cxpand the use of seti-halp for
new attachers when sitachment
deadiines arg missed, and reduce the
lsLe thood of coovdinztion Biluves that
lwad o unwarranted delays. The
Lowrmission also improves iis pole
atiachament rules by codilying and
redsfining Cormmission precedant tha
zc.!qmw:s wiititios to allow attachors L.
“overlash™ existing wires, thus
maximizing the usable spacs on the
pole; eliminating cutdeted disparities
batwesn the pole allachrment rales that
incumbant carriers must pay compared
o other similariv-siivstad cabls snd
tzlecommunications attachers: and
charfring that the Commission will
presrapl. on an sxpaditsd casa-by-case
basis, state and local laws that inhihii
the rabuilding nr restomation of
bwpadband infrasiructurs after o disaster.
oates: Effective Ortober 15, 2018,
except for Sections HLAE of the
Report and Order, which will he
effective on the izter of Pebruary 4, 2019
or 30 days after the annoincement In

Thivd

the Federal Register of OMB approval of

infosmation collsction raquizrements
modified in this Third Bepart and
Cheder. OWE appyoval is necassary for
e infonnation collpction reguicsimaniy
§m 27 TR 3 1«;11&)!1‘ and {3], {d]
introductory text, {331, {30 {hi2
wrsd 138, 631} and [4’.), G4 through (8),

Fedoral Raaglstearrvni 83, Mo, 1‘?9!Frida5n Sep?emb@r 14, 26387 Rules and Repgulations

.,mlzfa) and Lh,, 1. 1-51351}; snd
1.1418¢b}. The Commission witl publish
a davwment in the Faderal Begisler
anncunoing the sfective date for the
rules recuiring OME approval,
FOR FURTHER INPORMATION CONTADT!
Wiroline Cowpelition Buresu,
Competition Policy Division, Michasi
E?ﬁ ;out {202} 4180387, michoalrayd
fec.gov. For additional Uli"}!.{'ldtlDl"
cone arning the Paperwoark Redustion
At tnformation collection reguiremesnts
contairned in thie document, sond an
smail o FRASCgov or conlaot Winale
{ngsle ok (202) 418

2081,
SUPSLEMENTARY INFORMATION: This isa
swinmary of the Commission's Thind
Feport and Order in WC Docket Mo, 17-
34, WT Docket No, 17-78, P00 18-111.
sdaptad Augusl 7, 2018 and rolewsed
August 3, 2016, The full text of this
docsment is availahle for public
inspection during regular baziness
howrs i fhe FOC b‘afer»—uru Infarmation
Center, Portals H, 245 412th Sireat W,
Eoom CY-A287, Washingion, DI 20554,
it is svaitsble on the Commission’s
website at hilpsidocsfoe govw/pubiicd
stturhments/FOC-28-11 1AL.pdf
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improve and speed the process of
prepering poles &1 new attachmeants, or
“mako ready.” Meke-ready ganemlly
efers o the modifcaticn or
soemeant of a utility pale, of of the
fines or equipment an the utility pole,
i6s sonommodate sdditional Racibitias on
the pole, Consistent with the
recommendations of the Broadband
Beplovmant Advisery Oomimities
(BDATY, we Bsndamentaily shift the
frameworh for the vast majority of
attmchmesits poverned by federal law by
adopting 2 aew pols attachment Process
that inclusdes “ene-touch maka-ready”
{TJEMR] in which the pow stlaches
pevforms sl make-resdy work, 3THME
spredls and raduces the nost of
broadband deploymant by atlowing ti'm
warty with the stronges? incentiva-—ih
new aitacher—io prepare the pole
guickly by perfoeming sll of the work
itseif, mihc.l than apreading the work
across multipls partizs, Ry some
estimates, OTMR alone could result in
a;:pr-wlmataly 8.3 millicn incremental
previses pessed with Ther avd showt
§12.8 billion in incremental fiher capital
experditures. We srclude frorm GTMA
new attachmenis that are move

cumnpliveied or shove the

“oommanications Lpac« *af a pole,
where safety and retiability tisks can be
prester, hut we make w)mim:‘.m
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inoremental iMmprovemanis to 4ur rulss
governing such sitachments to spead the
axieling process, promoie accurats
billing, and reduce the ikeliheod of
cocrdination filures that causa
unwarranied delay.

2. ¥We aiso adept other improvemants
to our pale attachroani rulas. To provids
neriainty to gl parties snd reduce the
zosts of deciphering our ald decizions,
we codify and refine our existing
precedent that reguives witlitios to allow
“gverlashing,” which helps maximize
ihe usabie space on the pole. We clarily
that new attachsrs are noi regpansibie
for the casts of repairing preexisting
vialaticns of safety or other codes o
utility consiruction slandards
disooverad during the pols aHackment
process. And we elimingte outdatad

disparities betwesn the pols sttachment
rates incumbant locat r-whs.nge Gartiens
[LECSY muat pay compared Lo ohher
similarty-sitnated telecommunications
atiachers.

3. Finslly, in this Third Regporf and

Frder, we make clear that we will
preempt, oo a case DV se bagis, state
ansl loeal faws that inhibit the
rebuilding or restoration of broadband
inirastructure sitar 3 disaster.

-

H. Background

4, Section 224 of the Comsnurnicntions
At of 1834, as amended [Ant], grants us
broad authority to reguiste a'taa,hmenis
to utlity-ownead and conoiled poias,
durts, conduits, snd sights-olway, The
Act authorizes us io preseribe rules
Ensure thal the raias, terms, and
canditions of pole attachiments axve fust
and reasosabis: reguive sitlities fo
provide nondis cmmmatn*v accsas o
their polas, ducts, conduits, aned vighia-
of-way Lo telecommunications carvigrs
sugd cable television syetems
{coitertively, adachers); nrovide
procodurss for rosolving pale
attachimant cazuplaﬁnis— povern pols
attprhment rates for attachers; and
allocate make-ready costs amang
sitachers and utilities, The Aol exampts
from aur jurisdiction these pole
sttachments in states that have slecied
to regulaie pole attschwenis (emselves,
Bole attachinents in thisty states arg
currerdly governed by sur rules.

&, Duz rules ke o acconnt the
many prarpasss of uiility poles and bow
an individual pole is divided into
serions Uspaces” for specific uses,

Filiy poles ofien acconunodate
sguipment used to provide & variety of
services, inchading electrin power,
telephons, cable, wireline broadband,
and wirsless, Accommindating a variety
of services on the same pole bansfits the
publc by mintmizing nunecessary snd
custly duplication of pland for ell pole
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users, Dilferest vertical portions of the
uole serve diffsrent funciions, The
botiom of the pole genevelly is unusabla
for most ty'n.: af aiachments, sithough
praviders ol wirgless servicas and
fmcilities sometimes attach eguiprent
nssnoiated with distributed antenna
gystems snd other small witeless
faciiities 1o the portion of the pols near
the ground. Above that, the lower ussbis
space of 8 pole-—the “compunications
space —houses jow-valtage
commupications ebuipfﬂem, including
fiber, coaxial cabls, and copper wiring,
‘E‘ne tonmaost portion of the polsa, the
“electriv space,” houses high-voliage
elactrical squipment. Werk in the
cloctrie space geacrally s consldersd
more dangerses than work in the
(:ommunit.aticus space. Historizatly,
commepications equipment attachers
userd only the comrunicalinns spnae;
howevar, mobils wirsless providers
inereasingly are serking access to areas
above the r.rmu'm;ﬂcam--ic syIane,
.uc.lud*rjf, tha elecivie spans, to atiach
pols-top small wireless fa-..i.l-.:es

#. When a new attachar seeks soouss
o apole, it is navessary w evalinate
whether adding the attachmens will be
safe and whether thera is room for it I
many cesos, exishing stlachments naust
be moved to maka room for the new
attachment. In some cases, B s
secessary to instali o larger polo to
agoommadais a new attachment. Cur
current rales, adopted ik 2011, prasuribe
a mudli-slage process for placinog new
attachments on ulility peles;

- J’Lpphcr'wn Review and Svresy.
The new stfacher applies to the wtility
for pmic access. Juce the ?ppiir:afior. is
zotaplaty, the u uhw has 45 days i
which to maka a decision os the
spplieation and complete any surveys to
determins whether and whave
attachment is fensible and what maks-
ready is regquired. The wlilily may take
an sdditional 13 days {for barge onders,
Cyur urrent rules silow new sttachess in
the communitations space o perform
surveys when the wtillyy doss nol raeet
its deadiine,

s Esffmsaie. The ulility must provide
an estimate uf all makeo-ready charges
within 14 davs of receiving the results
af ths survey.

v Alncher A C{;eptu'“f:ﬂ The pe
atta her has 14 days or vatll wtthcis‘anm.
af the estirate by the utility, whichever
is later, o approve the estimate and
pmv.. @ paymant.

Muks-Rewdy. The ex'stmg attschers
ere toquired to prepare the pole within
B days of recatving nobice fom the
utility for sttachmends in the
commustications epace (108 daye in the
case of Invger orders) or 98 days far
attachmenis shove the communicstions

spacs (135 rldys in the cass of Iar;.'

crders as defined s n 47 UFR 11411 g))
A utitily may take 15 sdditional tays
after the make- .;.f! period ends 1o
compiete make -maoy itself, Qur current
rules allnw new attachers in the
communicaiions space to perform make-
ready work themselves using a utiiity
approvad contracior when He vty or
axisting attachers do net mest their
doardiines,

7. A qusmber of cammanters allege
that pole atachment delays and the
high costs of attaching to poles have
deterred them from depleying
broadbaad, Comsneniers in pdxtif ular
point to the m°.le--"eacy stage of mur

current timeline as the larmz»t soree of
high onsts and delavs in tha pole
attachment UOURES,

8. As pari of its commitment i
speeding broadhand deployment. the
Commission establishaed the BDAL in
fanuary 2617 to advise e hioaw hest ta
remave barriers io broadband
deployment, auch as delays in naw pole
sitachunents, FarHar this year, the BRAL
recommended that the Commission take
a geries of actions to promots
v petitive ancess to broadhand
infrasiructure, inchuding adopling
OTMR for straple altachments in the
comtnunicatinns space and ']munh
inrremental i zmpm'\ emenis io the
Commission's pole atachment process
for complex and non-communications
Hfines atlac ‘"xmm’:?q.

. We are alza comemitted to using all

the tools at cr disposal to spaed the
restorstion of infrastruciore siter
disasters. Disasters such ag the 2017
hurricanes can have debilitating eifects
ol COMIBURICAIIoNS netwarks, and ong
of our top priorities i assisting in the
rebuilding of netwerk infrastruciure in
che sh events, We have alse

withe of su
made clegr our commiiment w ensiring
that par nwn federat regulations do nat
impeds restoration efforta,

1. Third Report and Order

10, Based o the vecord In this
procesting, we smend cur pole
atiachment rulcs ta facilitate faator,
wisre efficient broadband da’:pf.o.ymcm
Furiher, we sddress state snd focal lege
barriers to rebutlding neiworks aftey
disasters. Hut, af the oubzel, we
praphseize that parties are welepmea to
reach bargained solutions that dif:"ar
feorm our riles. U rules pravids
pravesszos thal anply inthe db)ﬁht" of &
nogoliated sgreemsnt, Bul we recngnize
that they cannid gecount for every
distinct sttuatien and encourage partizs
1y sesk saperior solitions for
themsalves rhmuph valuritary privately-
rﬁgjhatmi solutioms. in addition, wa
recogaize thal some states will seok fo

build on the rules that we adopt hersin
in order to sarve the particular needs of
thel comumsnities. As such, nothing
heve shonld be consirsed as alering the
siility of 5 siate (o exercise severse
preamption of our pale attachment
rulss.

A. Speeding Access o Poley

1. Most fundamentally, we aoend
mar viles 1o aliow new attachers
idefined as & cabls telovision syvstem or
telecommunicaiions carrier reguesting
ta artack naw or upgraded facilities fo
& pole pwned or conivelled by a ulitiyl
with q.!m‘pl? wireline sttachezents in Lhe
comenunicetiaons space i alect an
OTHB-based pole attschwment process
rhat places them o contyal of the wosk
naceasary to attach their equipment, and
wier iuprave gur exisling attachment
pravess for other, more complax
attachmenis.

12, Na mwatter the attachment process,
we encourage all partiss to work
coopertively ioc mest deadlines,
pC"f.. e work safely, and eddress any

woblems oxpediticusly. Utilitiss, new
uil_d‘aers and existing attachers agree
that couprration armang tha pariiss
waorks bast to make the pols sttechment
prowess proceed smmoothly and safely.

1. New DTMR-Based Pale Attachment
Promess

13, We adopt o new pole attachoaant
prscess that new attachere can elem that
p‘:acas them in centrad of the surveys,
notioes, and meke-tesdy work necessavy
i attach thelr equipment to atility
poles. With OTME as the c&nterpxuce cf
thain new pclr_ attzchenent regime, ne
atachers wik save congiderable i me irz
gaindng aovess o poles {with accelerated
dendlines for zpplicaticn reviow,
surveys, and 11.\.1‘.1‘:-‘1 sady work) and will
save substantial eosts with ane paaty
{rather than multiple parties} doing the
work 1o prepara poles {or new
ailachiments, A battes alisning of
incentives for quicker and less
expensive attachments will sarve ihe
public interest theough grester
brosdband deployment and compeiitiv
entry.

a. Applicability and Merita of QTMER

Regima

14. We adopt the BOAL g
recommendatian and amend cur rules
o atlow new attechers ta elect OTMR
far simple make-ready for wireline
atachments in the somsuonicaticns
spare on & pole. We define simpls
make-ready as the BOAC does, 7.8,
make-roady where existing atlschmeats
in e communicstions spars of @ pole
could be transferred without any
ressonable sxpectalion of a searvice
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ostiage or faciiity damags and doss not
raguirs splicing of any axisting
communication attachment or
rafocation of an axisting wireings
attgrhiment. Comsenters state that
simnple malceready work does r--oi raise
the same iﬂvr-'i of safaty voncerns
somplex maka-ready or work 3b'w»,- the
copmumcations space on a pole, 'l‘here
iz subgtaniisl support in the recovd, both
from ntilitias and atiachers, for sliowing
OTMR for simple make-n: &11," g
necause this option will sppiy to the
substantisl majurity of pole attachmen)
projects, it witf speed broadband
deployment. We also fnllow the BDAC's
recommendation and donot pmvma af
TR option for more complex projeots
i the comununications epace or far Ay
projests ahove the sommunicetions
space at this tnte,

18, Dur new rules define “complex”
imakeready, a5 the BIIAGC does, as
transiers and work within the
communisations space that would ba
reasonably l\ ey s cause o servics
outbage of faciiity dmmags, inciuding
wark such a plicing of any
communication attachment or
relocation of existing wircless
artachments, We ronsider aey and all
wirelsss antivities, inohiding :,im.t:‘::
tnvolving mobile, fixed, and noint-io-
point wirsless communicatinns and
‘1’1\.19}@5‘1 ntarnel savvice providers to be
vonnplex. We agree with Verizon that
the term “wirsiass sctivitiss" doss nud
ieciude o wireless attacher's work on g
wireline backhau! facilities, which is
not difforent than wiveline work done
fy other atachers, Whits the BDAC
recommendation did nat explicidy
address the trestmant of pols
raplacements, wa interpret the
definition of complex make-roady to
inctude sli pale roplacenionts as woll,
We agreo with commaniors that pols
r?piau—* nents are nsually not simple or
sonting and are mors kel to cause
sesvics oulages or faciliiies mmdex.,aw‘
thus we contlude that they should fall
inia the complex category of work,

16, Thore i3 substantial support Fom
commenters in the record {or not using
OTMR for mm;};ex maice-raady work at
{his time. VWa agres that we should
exclude *}‘ew more challenging
attachmants from OTMR al this Hne @
minimize ihe likalihood and impact of
servics disruption. In perticular. nz‘thg
oF .,plif,ing of egisting wires on a pole
has the heightenad potestial ic result in
a netwoerk cutage. We also recopnize
ihat wirsless attachments involve
unique physical and safety
complications that existing attechers
miust considar (2.4, wireleas
configurations cover wulinle areas on 2
pale, considerably more equipment is

imvaolved, RF impacts must be s 1&!3’/?’1‘}.
thug incrsasing the challengsa of uq'ng
an zrenlorated. single-party procass af
this dime,

17, The new OTMR process alsa will
aaot be available for work above ths
comununicalions space, lncluding the
slectric space. Many willity commenters
argus that work ahove the
communications space, which matnly

mwvalves wireless attachments,
fraquendy inpacts slactrical facilities
and that such work should fzil to the
utilities o manage ond compliate, We
recopnize that work above the
commuonicaticns space may 08 more
dangerous for workers an. tha public
andd that impacis of aleeivic aotages are
srpeciaily severe. Thereiore, we find a1
this time that the value of nontrol by
existing aitachers and ntilities over
infrastonotiers ahove the
vommunications space outweighs the
benafits of allowing QMR for these
attgchiments. We racognize that by pot
praviding ap OTME option abowve tha
communications spacs for the hme
beging, wa gre nob permitting OTMH a5
an option fur smail cell pole-lop
sttachments necessayy for 50
deployment, We takie this approach
Lavwants there is bmad agrasment that
more comaplex projects and all projects
above ths L_'xml-n.mf,dhc-q TRAGE Y
raige substantial safety and continuity of
service concerns, Al tlie suine time, we
adopt rules aimed at mitigating the
safety and relisbilily concerns showd the
COTME process we adopt teday, and we
ave opiimistic that once parties havs
mors experience with (FIMR, sithar
they will by contract or we will by e
expand the reach of OTMR. In the
meantimes, we find that the bensfits of
moving ncvementally by providing 2
right twelect GTME only i the
communications space and only far
simmple wiveling projecls oubweigh the
ensts.

14, We agree with comrmenters that
argue that OTMH is substantially more
efficiant for nesw aftachers, currend
abimohars, sHlitiss, and the public than
the current sequential make-raady
gpproach sof forth tn our vules. Tndeed,
Carning estirmaies that OTME for
wirsiine deployments onuld result in
over eight million additional premises
passat with fibar and sbout 312,85
biition in incramenial fibar capital
expendliiures. Although we do not at
this time pravide for ap OTMHA aption
for pole-ieg smalt cell deployment,
OTMR will facilitate the rellout of 5G
sarvices becnuse mobile services depend
on wireling backhauf, snd UTME wil
axyredite the buildeut of wirsling
backhaul capacity.

18. OTMEB 5;7eefd~ bl‘ﬂadﬁdaid
deployment by better aligning
ianentives then the current mulfi- pavty
process, §t puls {be pavties wost
interasted in efficient brosdband
deploymert—yew attechers-—in a
pasition io control the survey and make-
ready processes. The misabigned
incentives i the cureenl process ofien
result i delay by cumrent incumbents
and utilities and high costs for new
sttachers as s resulbt of the comrdination
af sequential maka-ready work
g;ex'ffjkmcd by differant {mrisps A
froopis Fiher paints owd, under the
surrent process, if the lowest attacher on
the pods {usually the inoumbent LEC]
muves it wires snyd equipmant (G
sccommaodate 3 new aftachmant gt the
end of the existing 80-dey make-ready
pericd, then ibe entire pola sttachment
m"t:in as is derailzd because wauliiple

isting altachers gt have to periorm
she- rPdf.iy o thelr squipment, desplie
the fact that the maka-ready deadling
contemnplated in cur rules hes lapsed.
Because sxisting atrachers lack an
ineoniive o accommedate new aitachecs
ruickly, these delays in serquentiel
attachriont are all too common. OTME
efrninates this problem.

20, We also agres with commenters
that 3TME will benafit municipalities

and thefr residents by reducing closures
and disruptions of streais and
sidewalks, Unlike sequential make-
r&ﬂij work, wiich resulis in o geries of
trips to the affected poles by cach of tha
attachiors and rapeated digr iptans w
vebiicalar rafile, OTMR's stngle trip 1o
sach aifacterd pf;i-ﬁ will reduse the
numis of such distuptions

21 Wa slso apron with thierse
commeniters that ergue that an OTMB-
based repimme will beneflt utilifies. The
record indicetes that many uiftites that
own poles are not comforiable with
teir cuxrent responsibilitiss for
factittating attachments in the
comraunicalicas spacs, By shilting
raspoasibilifins from the ailiy to the
new atltacher to survey the aifectsd
poles, determing the make-ready work
iz he dona, notify affectad parties of the
raiquired make-veady wark, and perforem
the make-ready work, our new OTME
vaginue will elleviste utilities of the
burden of aversasing the precess for
most new attachments and of soms of
the costs of pole sweershin,

22, While piving the new attacher
wonirod drives the sub:}tmﬂia’l banefits of
an UTHME regime, it also valses conomms
QAmMOng some :m ithes and existing
attarhers. But we nre not convinead hy
the arguements made by some
aominanters that OTME will allow
makeready work o be parformad by
naw atischers that lack adeguate
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ineentives to perform guality wosk, and
therefors will increase the lkslihond of
harm o sguipment infeority and public
spfaty. Az other commenters sxplain,
the new attecher and s chosen
novitrastor have an incentive to perform
guaity work fu order to Jimdt risk, keap
workers safe., and avoid tocl Hability for
damages caused by substandard waork.
We alse adopt several saleguards herein
that Invsntivige the new stiacher and lis
onntraster tr perform work correctly,
21, in additicn, same commenters
raige coneeris that YRR may nat
protect public safey given the veal
prospacts for serots infuriss to
linsworkors snd the public; ensure the
raltalility snd securily of the eleatsic
grid; and maintain the salety and
reliability of existing attachers' facilities
in grder (o pravent sevvice oulages. W
are cominttied to onsuring thad our
asppecach o pole atiachments praserves
the safety of workers and the public and
protecis the infegrily of existing sisctric
and communications nfrasirachue, As
an initial matier, wa follow the BDALs
racommendation that all complex work
aned work abaove the communications
space, where rellability and salaty risks
can be grester, will uol be eligible for
e new IMR process, In addition, we
take severa! steps lo promats
cuardinalion amoeny the paties and
engure thal naw attachers perform work
gafely and reliably, theveby significanily
miligating the potential deawhanks of
TMR, First, we zaquire new atiachers
tra uze & utility-approvad contractor 1o
pariorm OTME work, sreeps whan the
utility Joes not pravide a list of
approved conkrestors, in which case
naw sitechers must use qualified
oontraciors. This raquiremsent addrasses
existing ailachers' apprehension about
wnfamilisr contractors working on their
focilites snd also puseds ageingt delnys
that result when utilities fail to mainiain
approved contractor Hats, Seoong, we
raquire new attachers to provide
advancs notice and allow
represeniatives of existing attachers and
ihe wility » reasonable opportunily to
her pregeat when surveys and (MR
work are porformed i onder to
ancnuragse pow attachers to parform
suatity work and o provide the uitlity
and existing attschers an opporiunity
for eversight to protect safety and
prevent equipment demaps, Thisd, we
raquire new attachers to allow existing
attacherz and the utility the ability o
traspett nid vequest &ny correclive
masaures soon sfiar the new atfacher
performs the OTMR work 16 addiess
axisting attachers’ and utilities’
concerns thal Lhe pew attacher’s
contracior may damsge aguipment or
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cHuSE 8n putage withous their
knowledpe and with no eppociunity for
promypt recourse. Howevar, we deciine
te sdopt NOTA snd CWA s reguest that
wi find that new attachers should be
responsible for any srpanass sssocisted
with the costs inenrred by existing
attachars if thev decids to doubla-check
the work performed by the sew
attacher’s contractors, tnehuding any
post-mske-ready nspections,

24. Finslly, as an additional sefeguard
ke praven? substantiak service
interruptions or dangsr to the public or
wiirkers, we allow existing sitachers and
utilittas o file 4 petition with the
Commisgion, 1o be considered o an
anpadited, adivdizatory casa-by-case
basis, requesting the suspessicn ol g
new attacher's OTME privileges doe i
a patien or practies of sabslendad,
sareless, or bad faith condunt when
roung attachment wark. Such
tien shall be placed o public
stice, and the new attacher wifl hava
an apportiity to address the
aliegations of substandard, cavelsss, or
bad faith conduct and to sxplain hew it
plans tn eliminale any such conduct in
the fiture. In thase [nstanees where the
Commissian finds that suspension iz
warremted, the Commisston will
suapand the privileges for & length of
time appropoisie based on the conduet
at fggue, B to and inchading permaneat
suapansicn.

25, Wa disagres with NOTAs
contention that thess safepuards do no
sdequziely protect existing attschers
foorn substandard work parformad on
their equipment by thivd-party
contrasiars, Al evory step in the OTHE
process, the safeguards we adopt give
pxisting attachers an opporiunity to
menitor thivd-party work and radse any
comeerns they wight have-—either to the
new attacher or lo the wiility. Far from
being voizelsss in thelr canoerns about
third party weork, as RCTA contends,
exisiing sttachers can iake thoir
reseyvationg about new atiacher
warkinanship and contrastor
nualiffcations to the williy, which, as
the pole owner and an attacher on the
pola, Bas the laceniive to act on such
COOAELS,

28. Wa racagnize that we canaot fully
align the incentives of new attachers
with those of existing sHachars aud
utiiitios, but we fod that the significant
bonedits of faster, cheaper, more efficient
beoarhand deployment from this aow
OTME process outweigh sny oosts that
remain for most pols sttachiments, We
eupeck the OTME rapime we adopt
inday 1o speed broadbend deployment
without subsatsntial service
lmterruptions or danger o the public ur
workers, To the extont that it axceads

sar gAapeclations, we may ooasidar
grpanding the availability of cur DTMR
process whee it i3 sale 1o do so.
Converasly, if now attechars fail to
prevent phiysical bharm or auiages, we
will not hasitale to vevisit whether (o
maintain an OTME antion.

27, We note that sven whars an
aitachment quaiifies fov our new OTMR
pracese, there may be instances whers &
1ew attacher prefers to use our exiating
paola attachment timeling because, for
inswanece, the new atischer prefars 3
process whare existing attachers are
regponsitie for moving their own
equipment rather than the new stiachsr,
Therefore, we pevmil new attachers to
slact our existing pols attachunant
ropime {as modified hersin) mither than
the new OTMR process.

28, Lagoel Considarations. We rejent
the contentions of certaln cable
commenters that OTME deprives an
enisting attachar of its statutory right 1
notice and an opporuarity o sdd to or
madify s own exisling stdachmant
nefore g pole is modified or altersd and
thus vinistes Section £348h) of the Act.
“ection 234{h) provides, in relevant
part, that “lwihenaver the swner afa
pole. . | intends to miodify or alter such
pola. . . ike owner shall provide
written aciification of such action (o
any entity that hss oltained an
attachmant . . L sathel sueh entity mey
have a reasonable opportundty to add o
ar modify its existing sitachmant.” We
agree with Yerizon that there tann
ststutory right under Section Z24(hi for
s existing attacher to add o ov medily
its exisiing aitachment when a new
attacher is performing the make-reedy,
O its face Secuinn 224{h] ondy appliss
tr sietions where the pols cwaer
meddifies or aitars the pole, and thus ts
not implioated undar the FFMER
approach we adapt teday: Under our
approach new attachers, not pols
awaers, perionn OTME work,

25, We also find that OTMK dass aot
constitule g government faking of
existing sltachors’ property thet requires
just compensation under the Fifth
Amendment io the .8, Censtitution,
andd we reject arguments is the contrmry.
Agan indtal mattar, OTME i not a
“permsnent physical ocospation” of sn
existing atiachar’s property; at most it
gives confractors of the new aitacher &
tamporasy ripht o move and rearrsnge
aitechments. [ such situations, whare 3
jon falls shert of sliminating all
sconomically benaficial use of the
propeity et issue, couts apply the
balancing test of Ponp Centrof
Transpertztion Go. and avaluate the
economic npact of the regulation on
the property ownar, tha extent inowhich
{hs regulation has interiered with
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“eligting invesiment-backed

3

expscietions” and “'the character of the
government action.” Applying that tes
hasre makes cloar that GTME efferts na
taking. We ere limiting the spplication
of O7TMR to simpie werk {fe., where
Dutagas ars not Bxpsu:'t»'sc'- fa crourl an
wiraline atiachmants in the
commnnications space perivrmed by
gualified cuntractors, and we have taken
stepr bo ensure thst the OTMR process
Hynits adverss effscts on existing
attachers’ networks, which means any
SN impact o e:dsting aliachers
and any interferenos with investment
expeciat-me wiil be Hemited
Furthernors, (FTMR repregenis of most
an insidental movement of existing
attachers’ property. To fhe exisat that
moverment affects axisting attachars’ o5
urititios’ propery, such hnpan {s
incidenind sud not vur purpose, which
is to promois broadhand deployrment
sirdd Forther the public interest,

b Costracior Seiaction Uadar tha
OTMR Process

3¢ We adopt rules reguiring attackers
uging the OTMR nroces: to use 8 wtiiity-
npypraved confeactor i the utility makes
avaiishle g list of gualified contractors
gutthorizesd o perform surveys and
simpie make-ready work in the
commanications space, i there is ae
etility-approved et of contractors, then
we adop rules that require OTME
attachers ¥4 nsa a contractor that meste
ey safoty and reliability oritoria, as
recr_um'*m“h‘d by tha BOAC, The raeard
suggents thet inuonsistent updating of
approved contractor stz by wtilities,
well s a lack of uniform contractay
qualification a and selection slandsrds,
besds to debays when new atachers seek
to exarcise their self-heip remiedy and
perfomm make-ready werk on a pole. Al
the same time, axisting attachars are
sodersiani ﬂbh apprehensive aboul
Laving uniamiliar contrastors wosk o
asach potentially damape thelr facilitie:.
Tha prooess we adopt addreszes both of
thanwie problems by preventing delevs in
the engapamant of fonitactors and by
hm[, clear mintoan

stroagly encou..mge ut 1 itie E—'J pu?_‘-iici_y
malntain 2 Hst of approved contracters
qualifierd to perform suevey and simpla
make-ready work as part of the OTMR
process. Howesver, we do not reguive
utilitizs o do so. Utilitiss hsve & strong
tnterast in p.Lr.-let‘.tmg their seuipment
ard manv have indicated dhelr bnternst
in doniding which coniroctors can
pariorm wark an thelr poles. At tha
same lme, wmany utilitiss have indicaad
that they do nal bave Uis expertises o
select contraciors qualifisd to work in

the cemmurnications space and wou!.f]
prafar to defer to the new attachers”
choics of contractors. Therefore, w
the utilities the eption of mainiain
list of approved contraciors for CTRIR
work but do not impese s mandats.

a2, i the utility maintzins a list, new
and axisting attachers moy reqguest tha
comivectors meeting the gusiificstions
th balow be added to the utility’s
list and utilities may not unreasonabliy
withhold conzent in sdd 2 new
COTHTECIOT {0 the Hst. We adont this
requivement so that & stility that
maintaing g st does not have the ability
tn prevent deployment progress, which
wauid be contrary fo our gosl in
adopting OTMR. To ba veasonable, 8
ulitity's decision to withhoeld consent
mist e prompt, set forth In wiiting that
desrsibes the hasis for reiection,
nondiseriminstory, and based on fwiv
application of commereially reasmnanhlz
rogquiremendts for cantraciors relating to
issues of safety or relishility,

33. To help ersove public and wo*‘f&‘i’
safety and the inteprily of ali pariiaes’
equipmani, wa sonclude that any
cartpacioss that peviors OTMER wost
meet corlain mintmam safety and
relishility standards, We require utilitiss
to ensure that contraciors on the
approved list meet tha following
minivem reguirements, snmerated by
ihe BOAL, for parforming (FTME worle
} Follow published safaty and
opezational guidelines of the ulility, if
avaiiable, but if unavaiishle, ilow the
Nationa] Electrize] Safety Code (MESO)
gaideiines; {2] reard and foliow Lo ensed
=nginearad pole designs for make-ready
work, H kr,q..uft“d bry J-f- uitlity; {3}
frdbeywr 38 loeal, siate, and federat laws
and regulaticas inclading, but oot
Timited ¢, the rulee regarding Gualifisd
and Competest Peesons under the
sequivements of the Oecupational Safaty
aidd Heahil Adininisteaiion {08HA]
sulag; £4) smest or exeead any uniformiy
auplisd and reascnable safaty and
vedialiility thresholds zet and made
available by the ulitily, eg., the
contracior cantol bave avecord of
signtficant safety vinlations or werksite
sccidents; and (3] b adequatsly insured
or he rhla to extablish en sdaquate
performance bond for the make-ready
wark i will pevfoem, mcﬁud’ang otk i
will pm‘[ﬂ'n on facilities cwned by

existing attochors, We adept MCTA's
nroposed clavification that the make-
veasiy for whinh the conbracior mast bs
adequately insured or establish an
adeguste performance bund inclades
any work if will parform an facilities
owred by existing attachars. These
reguitaments collectively will
materially veduos safety and relisbility
risks, az well as deloys in the

complation of pols atischments, by
allowing ona qm lifisd coniractor to
perfiom all neeessary meks-ready work
instesd of having wultiple contraciors
maks iuumplp trigs fo the pots o
periorm this wark,

38, Naw Affechsr Salection af
Contractors, Where thore i2 no utilite-
approved hst of guslifiad contractors or
no epproved contractors available
within a reasonable time period, then,
cansistant with the BODAC
recominendation, tew atiachars
proceeding with OTMR may vse
gualifiad ":mt"m?tc" of thair chooaing,
Ta maximize uptions lor new sktachers,
wae slinw a new sttacher antitied o
salect a contractor that does not appear
o a utiiity's it to age its own
ermplnyaes fo perform pole attachisent
wark, st Jong as those employess meet
atl gualifisations for contesators set
forth hergin. Thus, wae use the term
“oonitactar’t as & tenn of ao el
Encotpesses the new aflachar’s
smpiovess. The new atiacher must
verlify to the utility {either in the {hres-
L-mrﬂ‘m—day advancs notios for surveys
or in the 15-day make-ready notice)] that
the pamed contrackor meols the samn
five minimue requivements for safety
and selishilily dissussed above.

35, The wibiity moy mandaie
additional cormmercially ressonshle
raguirements far coniractors relating o
issues of safely and Fﬂxlzzbil 1y, bt such
ra'}uru‘ﬂc,lh sl ly communicats
the salaty or reliahility iaans, be non-
diseriminatory, in writing, and pubitely
available (2,2, on the utility's welbsite).
Idesliy, such requiremsnts for
coniractors would also be found ia the
pode stlachrent ggieament betwaen the
aiilily snd the new attacher. This
oondition will gusrd against pale
domage and resuliing ovtegns and safety
hazardds due 0 particular loval
cogditions, while ensuring that stifitiss
dtr not wse These additional
reguirements s a roadblock o
deplovimsnt. We also grant utilities the
flemibitity to mandate such sdditinnal
sonernercielly reasonable requirernants
for coriractors because utilties are best
posiiioned to ensurs thet any additional
statz o7 locnl legad reguirements are
comptied with and any additional
epvirsinzienial or prle-speciiic factors
are accountad for.

36, Where thers s ne sifity-spproved
tist of comiractors, we adopt rules,
consistent with the BRAC's
secomanendstion, allowing the slility te
Verp any ooniractos chegen by y the now
attacher. Utilitias must base any veto an
vessonable ssfety ar relishbibity conrems
vedated to the contractor’s sbility to meet
o ar e of the minimuam
gualifications described earlier in this
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subsection or an the utiliiy’
pivsted salety standasds. V\'
ACA that we should pravent
unwarranted VALaEs by requi unb tha
tilily (o have a “taasonable” hasis far
vetoing the new attachets contractor,
The utili‘:y slso must makes its velo
within citler the throo-business-day
notios pericd for sueveys or the 15-day
notics period for maks-rendy. 1o
reaching this determination, we agres
with tha Uoalition of Coneerned
Utilities that the safety and relability of
the pole is extremely impc tant and, as
a result, utilities shauld be gble 1o
disgualily coniracioms et raise conoie
workimanship dangers. To avotd an
engoing dispute hetwsan the utility and
Hse new atrachor that remilts in the

ial defoy of the pole attachmant,
the utitity that conforms
z‘equ-remﬁnhs wz sel furth iy
detsnuisative and final, When veising
an attachor’s chosen contrasior,
heywever, the uwiility must lfjt’]!hf} at
iwast ane gualificd contractor availsble
1w do the worl.

A7, Existing Afteckers, We decline io
gront sxisting altachers the right to veta
or cbiect to the inclusion of 8 coniratior
on the utility-approved Hat or s new
attashor's contrector selection. We also
decting suggastions thak we grant
existing attashers the right o disguakify
5 eonivactor if the contractor does mat
myesd the mininugm qualifications for
contractors we estabiish ov if the
existing sitactier previcusly tesminatad
the oopiractor for poor performance o
viclations of federsl, state, or local law,
The rules we adept should alleviats
$0me commeniers Coucern that
depriving exlsting sttachars of a right to
irapst tn the conivacior selection process
could rasult in sericus hanm to existing
farilitios on the poie. First, aniy mmple
make-rasdy work is m 2
DTMR procsss; existing attachers can
perform their own meke-ready work in
raare challenging and damgerous
situations Fwther_ the authority we

rant piiiities to develop s mandatory
tist tand veie & now atfacher’s coniractor
geieotion for OTMR wask should help
mtigate the 1isk to the safety and
rahal\'ls v of the allzchmenta subject to
makw-aemy work by the new M‘H;hm %
cantracior, As several commen '
et in many markals, contraciors
appraved by the utititles may already ba
the same as hoss approved by exisiing
avtachers. Addittonelly, regardloss of
whether the utility intervenss,

contiactars wust meet the five criteris
reenmmended by ihe BDAL, which help
to snsure safe, relizhle, sud guatity
work. Finally, we conclude that we have
put i place sdsate protections

g pre CLISAV
agres whik

elsewhere in the new OTME pratese, in
addition to the protections we {dentify
haee, 1o proteat the network reliability
andt salety concerns of existing
atlachers.,

o GTMER §

48, Dne substantial bansfit of the
OTME process is that it sliows fov s
substantially shortened imefine far
applicstion review and make-teady
waork, Wa sstimate that new atiachers
asiag the new OTMR process will save
mors than thess ronths from
applination {0 completion ag comparad
to the nrocess providad for under cur
existing rules.

Pale Attachment Timeline

£i} Conducting a Survey
39, Our OTMR ragime saves

gignificant time by p'iat tng the
“u:pc:m;b-l ty on the new stiacher
{rather than the uiility te wenduct @
survey of the alfacted poles to determine
iho make-resdy work to he performed.
Under an OTMR regime, the survey will
come near His beginning of the process
{after the new altas cher awgo“ ses with
tha utility for pole access and rhooses

s contracior to perform: the work
:‘equirﬁd for sftachment} to 2nable the
new aitachar fo determing whether any
make-rasdy Is eguired and, i so, whint
type of make-resdy [simple or complex)
iz involved. The results of the survey
’V}*i-".e}}v will he included in the new
attacher's pole sitachment application.

40, T hel ip ensure that the new
altacher hsndles thisd-padly sguipment
whth suiticient cars and makes an
aocurdle determination of the work to be
dana to propare the poles for s now
attachmeris, our new reles requirs new
altachers to peemil representatives af
the utility amd any existing attachen
potantialby affocted by the praposed
work to e present for the survey. We
akso requive new atlachers o use
commersially reasonable eifurts 1o
rravide the utility and axiziing stiachers
al least three husiness days of advanco
natice of the date, tiras, and lccation of
the survey and the names oi tha
contractar perforsning the survey.
Despiw cladms 1o ihL contrary, weg agrea
with the BOAL thal advancs notise of
these business days from the oew
atiacher sirikes the right bajance
between providiog sufficient tme to
accernnodate coordination with the
utility and sxisting attachers and tha
need to ksep the pole sttachment
proce'u maving forward in a thinely
manner, Also, 28 the BDAC faund in the
context of uHilly survays, joint surveys
help addrass the porential safety and
siquipmnent &qmaga sisks rzised by

existing attachers, Existing attachers can
rEise any 0.}19"'01..« about the survey

findings either with the aew altacher ar
with the viility, which can wake final
datevininations v survey results for
ressons of capacity, safety, relisbility,
and generslly applicabla enginzering
purposes, To prevens coordination
pmb:enm that sy invite delzy, we do
not vequive a new alacher i set a date
for the gurvey that iz convenient for the
uitlity snd existing atlachers. In the case
oireszonable scheduling conflicis,
haowever, we encourage the partiss
wark topather to fo b m ytnatly-
agresuble time for the survey, We also
encourage afl eitackors to pt‘m’it‘!s ]
point of contact publicly feg, on thelr
wehaites) co that new efiachers know
whom o contact when pufe'.dlng
naticas zequived nnder the DTMR
rsgime, _

41 Wa vecognize thaf new sttachers
may need to rely upon atilities for
existing aliacher contact infovmation in
mzke the notifications, and wHlltisg

-

praaumably have access to such
infocmation terough pols attechimen
agrepments sndfor previcus make-ready
ratificatinns, ﬂir.:mfﬁm, if o new
sitaiher regquests coMiaN

tinbormation for
oisting atiachers from the sttty for nas
in this notification process, the utility
st provide any such contect
information it possasses. We adopt this
reguirement so that a new attscher cap
Tuifit ite cotificalion oblipation when it
doss not have a dirsct relatienship with
existing atiachers, Wa find 2 oiility's
Iaiturs o keop adeguate documentation

deting atfschments is insufficient
fustification for sliminating the advimce
nkles reguivament for surveys,

{uj Mollfying the Tiility of the tntent Te

Lsg OTME

4. Consistent with the BOAC s
recemmendation, we reguire tha new
autacher w ensure that ils contrector
determines whether mekeready wark
identifiad in the survey is simpie o
oompla biect iz a Ltahw right to
reasnnably object ts the determinstion
HBecause sl utilitios have strong
incentivas i pmmnre safety and the
stouctural integrily of theiv poles, we

agree with ATET asid Windsasm that
all wtilitian, including incumbant LEC
pole owars, should hava the ability Lo
object to the simple/comples
detgrmination on poles that the utlity
awng. For parpasas of alarity and
carizinty, we require a new altacher—if
it wanis to nan the OTMR provess and
in eligible fo do g0 based au the
survay—io glect GTME b its pole
attachment application and to Ldenitfy
in its applicaticn the simple make-ready
woTk &0 3¢ petiormed. Some
comsmonters pppose leiting the new
attacher's contractor make the simple
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VEAEUE L,umpiez determinstion.
However, we agras with those
comamenters that arguae thal the new
attachar's conteactar has the incentive tn
suake the corract determination in order
to 1] evnid Bability for damages caused
by an incorrect choice; (2} Hmit tisk:
atidt §3) in the case of third- -party
conteaciors, preserve Jeﬁtioflshlps wlih
ali atinchers, as well as with the utility,
e obiain future work. As 3 msult, we
find it is more ]rkaly that approved
cordractors will be congervative in their
detzrmivation of whether work is
simple or complex. in sddifion, we
sgree with Geogle Filier that having a
eoptracior chosen from s navtmd oliiiy-
aporoved list, whera such a kst is
available, detarmine whether make-
ready is simple or complax means
neither the toowmbent mor the pew
aitacher has an ppporbinity 1o inject
aniti-competitive bias info the process.”

43, We requirs a utility that wishes to
ohiect o 2 gimpis maka-ready
digtermination to vaise such an sbjsciion
during the 15-day application eview
neriod for within 30 days in the case of
targar arders}. We decline suggestinus
thai we extend the objestion right
existing attache susa we agres that
doing zo could prov isting
Aitachars the opportunity fo siow 2 new
artacher's deployment by over-
designating make-ready work a5
compiex. The sl ahing atlacher aiwayvs
may voice lis conceros ic the new
atracher and to the wiility, which can
wetn the detsrmination of 4 new
nitachor’s sontracier and which hos an
incentive as the pole owner snd asg a
artacher t cnsure thal work i
f.‘.r.‘.ra'ecﬂf

44, fdasn, while the DAL did nat
acddress the theing of an obdection to tha
stmple/oompley determination in ity
TPIMR recommendation. we fnd that
setring & e Hmid for the obdection will
reduce confusion sud fosier quicker
deplovaent, Woe find 15 days to be
sufficlent because the utitity will hava
the right in iy the new
attacher’s contracter an the survey when
the contractor makes the aw-rim
cormplex datermination, so the utility
will have ample npparioeity tohave e
indormation it needs to determine
whether to ghjact hefore the sieﬂdia‘ne.

LR ’F the uliiity sbjects to the ne
contractor's determinstion that Waﬂrk b
sim ple, ’rnms e work is desmand
complex—the uiility's ebjsciion s final
and determinative s long as it ie
specific and in writing, includes all
refevant evidonoe and information
.Jup;_-nl'is' 2 ite decision, and provides o
goeod fsith P{p!drai on of how surh
evidence and information relate to a
determination that the make-ready is

.'icd

ot simpi& Thiz apprcsch 5 consistent
with other decisions felt fo a uhility
wur pole attachment process. We
at making the uiility's
detevmination Anal {8 appropriate
bacause it avoids protracted dispules
ihat could slow deplovinent. However,
we ciution uitlities that if thay make
such a dacision in 8 manner
incomsistent with the reguirements we
foeth, for instance without adeguate
suprport o s bad faith, then new
atiachers can avail themselves of aur
complaint process (o address such
behavior,

46, If the new attachs: determines that
the meke-reedy invaolves 2 mix of eimple
andd camplex work {or nvoives work
above the communicativas space}, then
we allow the gew attanher disvretion o
dgterinine whethey to hifioste the
work. If tha pew attacher prpfer: o
COI""!FIF'&E‘ tﬂ.:‘ \H"")PIE" i - TeH o 1}’ wark
undar the (IR process while it walis
far complex work/work sbove the
communications space 0 run s coursd
through the longer t“xlf:il.lg proness,
ihen it may do 30, A new sftacher
=locting to bifuscate the wark must
suhinid gaparate appiicstions for the
simple and complsx work and work
shove the communications space. 1f the
new giischer prefers that s entlre
project (hoth simple and complex work
and wark above the communications

space) follow the existlng process, av i
1he new atiacher does nod visy
bifurnation as feasible, then it may
smploy thoe existing process {or the
anfire project.

b

47. In respanse toa regusat fram Xeel!

Alliaat, we clarify “what procedures
should be foilowed when it is
dizcovarad in the field whila maha-
ready is being perfonned that the work
on z particular pole is in fact complex,
o §1 it is found that conditions in the
fiold will prevent the OTME cuntractor
frovn performing the make-ready work
s a slmple msanngs, sl all I such
gitustions, we find that {f tha new
stiacher o the siility discavers that
sork initielly clessified by the new
attachor and appraved by the utility as

simply uc’u-ﬂ!y busns ot to be nomplex,
then that specific work must be stopped
{although ths new atachar may thaoss
to continae OTMR work on other poles
b the axtent that such work i .&IK}P}G}
The detevmining party must notlly the
other party of ity determination and the
affected poles; the attachmants at issue
will then be governad by the nos-(JTMR
thmeiing, and the wiilily should provide
notioes {o existing attachers ol make-
ready work as s006 ag reascnably
practiceble.

{1i1) Review of Application for
Completensss

48 In the nterest of speading
applivation review, we ad
spucily that undes the OTMR regime, a
pole attachment application is complets
if it provides the wiility with the
informatian secessary under the
utility's proceduses, 83 specified in g
master service agresienl or in publicly-
available reguirements at the Hme of
submission of the epplication, to mske
an infnnmed decision on the
application. Wa alsg sstablish s timeline
for the utiiity’s review of the application
for completensss, We sdopt these
raqueirerpenls (o addrass ahachers’
complaints—-made in respenss to the
fopnission’s request in the Wireiine
Infrazfrocrurs Notice far commenis on
ways to streamibing and sccelerate the
pols attachment timeline—that “pols
TWRAPE 7@ Not ransparent ebout wliing
apptivants sl informstion that is
required 13 be included on applications
st the e of thelr submission,” often
resudting v delsys o the pole
atlechiment process whils the pole
cwner requeste additional information
over a series of weeks or mmonths,

43. Whi‘e the curtant dafinition of 5
ccrnp ete applination only raquires

information naessary Ll‘!d(} {the
utiiity'si procedures,” our sevised
definition provides mors ransparency
abim': what an sttachsr must include in

dopt a sele 1

uppiicatiﬁn hacauze the wasier

sevvive sgreement or publicly-avsilablz
requircments must ba aval Llhlp oo new
atlaciecs 85 ey prepare their

prlit

50, To prevent unnsosssary delays in
starting the pole attachment process, wa
adopt rulss consistent with the BRAC-
recommended tmeline for s wtility to
determine whether a pola attachment
applicatiog is complee:

s A utility has 10 business days afler
recatpt af & pole attschment applicstion
tn which to determine whether the
appiication is complete and vatify the
attacher of that dacision,

= ¥ tho ubility nedifies the atlachers
that the attacher’s applicatinn is not
vamplete within the 10 businsss-day
review period, thew the uiility rinsst
soeeify whore and how the application
is defigisnt.

= 3i thers iz no vesponse by the utilite
within 10 businass days, or 1 tha stlity
rejrcls the apglicaiion ag incomplets bud
fafis to specify eny daficiencies in the
sppiication, then the application is
desmed complets.

o If the utility timely notifies the new
attacher that the 3p:|lication is
incomplete and specifies deficiencias, a

rasubmined application need ondy
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aupplement the previcus npplicstica by
sctcdregsing the igsves tdentifled by the
wkifity, and the apphication shall be
deeimed corpplote within five husiness
cays after s resubmisson, unless the
utility specitiss which deficiencies ware
rot addressed and how the resubrmithed
applicstion did not sufficient]y address
the wiliny s reasons.

+ The new sttacher may follow this
resubnaission procedure as many tines
ag it chooses, g0 long as in epch oase it
makes o bona Fde sitempt o correct the
ismues identified by the utility, and in
each case the deadiines sat forth harein
apply (o the atlily's review.

51. We find thal incorporating a
speciic meline o our roles provides
all parties with some predictability
syout the start of the OTME prooes:
avnids vuneeessary delays that arvise
when utiilies do oo formally sccept an
application in s timaly manner, We find
that the tmaling we ad 1]“3 halances the
interesis of new atla 5 in tha speedy
processing of npphicstions and of
uiilities in needing suffcier Ume iy
review the appilcations, Wa roguirs
utilities to specify the deficiencies in
pole stlachment applications withio 10
bnasinsys days of receipl so that the new
attachers have ihe information
necessary fo addraes thoae deficioncies
in atimoely fashica, We also beliove this
gluag incentivas for utilities gonarvafly to
communicale ta pros pesive appl canis
bag what is needed for an
ation Lacausa doing se will sid is
the alility's Sl review provess, Wy
adopt a “deemsnd grast” remedy to
prevent delsys, and we adopt a shorter
thmeline for second and Rarther roviews
hacause we gpect utities’ review fo be
cuhined @ uinore lindied number of
issues that it pmv‘m's v identified. We
also encerage ulilifies that ¢
L()!‘ﬂp]&? applications to respond

vomptly and affirmatively confinn that
sppiications are complete, rather than
wait fof the 10 businoss-day toview
period to lapse, In response b s comeerm
raizad by Crown Castle. we clarify tha
the ulility cannot delay its
dotenmintiosn : of whather an appiication
is camplete by seeking to negotiaie
rates, tavms, snd oondilions s the pale
ahizchment agreement thal unreasonably
deviate from those assured by ihs roles
Such bad fziih practices intended to
delay the sart of the pole attachment
timeline are probibited sz contesry to
our goz sl of spesdy broadband
deplayment.

OIS

R

{iv) Application Reviaw

57, For OTMR altachments, wa
shaorten the time periad within which 2
utility must decide whather (o grant a
complele applicalion from 45 days b 15

days for standasd reguess =a1d frem 80
days i 30 davs for larger stz
defined undar 47 CFR 1. 1=~i
the BOAL did not address lh. asue, we
find et becausea the new attacher
{rather than the urility) will be dalop
most of the pre-make-ready work under
IR e g., survays, notlees), B s
approprisie o edopt 8 shovisr Umeline
{-Jl' hf‘ Uti L'V 10 review 't"].B EDPI]CHLDH
Furthsrmare, herauze the us ility has the
right toapseify the information it
eequires the new attachar o puat in the
AR plzfﬂhon snd hsn the abliity to refect
the appileatdon {multiple times f
necessaty} before sonepting it for
soviow, we find 15 doys ahoald be
sufficient for the utility to canduct its
ravigw, If the Gtility needs additinnel
time, ther it may work with the new
attacher 10 negotiate 2 new schaduls
thiat timely reseives thass issies, We
retain in the OTMR context our
preevisting requirsment that if a niility
duenias an apphication, tha utility’s
denial must ba, specific snd inoiuds all
relpvart evidence and information
Su),‘pOlil:lg its L.Ellla]. and st exnlain

7 riDP dlt,f aroess iU 9L
rml q?ﬁru rediability, lack ofrapam?v o
pnpincaring standards,

(v} Make-Ready

aJTL. ©roar 5

53, The new allacher may proveed
with QTMR by giving 15 days' prior
writien notice i the utifity and al!
affected exisling aitachers. To avold
pnnecessay ds 5, we conclade that
the mew attacher may provide the
peejuived 15-day notice suy Hme aiter
tha utility dooms its pole sttachmont

spphcation complete. Thus, the 15.day
;1011:‘9 fw-r:vm may s concurently
with the atility's svaburtion of whbther
te grant the application. I, howsver, the
pew attacher cannet start make-reedy
wiik on the dale spacitied e 1 13-day
notics {ag., becavse i application hes
bean donivd or it is nthorwise not ready

to commence make-ready], then the ngw

artarhar must provide 18 days’ advance
notice of is revised maLm“eadv date,

54, Although the BRAS
recomumandation provides for 25 days
priot weitten notoe for OTME, we find
that 3% davs strikes @ ressonshie balance
batwoan prﬂmmng fnat access o uillity
poles (ane of the com ﬂr;a]s of (¥ MR}
and providing saffic i
existing attachers and \Iﬁze vt Ip-y s wark
with the new sitachsr to amange © be
prasent when OTMR s baeing perlormed
o their eguipment, Furthermore, the
25-day notice perfod rocommended by
the BRACL for OTMR s anly five days
shorter than the 30-day peried
recommended by the BOAC fr existing
attachers to compleie complax make-

PR DRSNS A

?ead}; work, which iz aot much time
savings for an OTMR process ihat we
adopt For gim ple wark thiat is uniikely
£ CpUSS :ah.,ty isguss. We also 'I.Uabrm-
with NCTA's request for o longsr solics
period for larger projects; becauss this is
marely & natice requirement and does
nof require action on the part of the
existing atiacher or utility, there iz sa
need for a onger potice period for larger
profecis.

55, To heep atl aflected parties
tnformed shout the new abtacher’s
progress. and consgistent with the
BBAC's recommendation, we reguirs
the wew atiacher lo provida
rapresantatives of the veility and
exinting attachers with tha fotir‘wing
infarmation in the 15-dsy advance
natize: {1] The date and tims of the
make-ready work; (2} a description of
the make-vepdy work involved; (3) a2
resgonable apportanity to be presant

when the make- “etatiy work ig being
parfermed; and [4) the name of the
contiractor chnssn by the vew atlacher to
perform the make-re ady work, ﬁs is the
case for survoy notifisations, i a now
abtacher reguests contact info rriati:m for
existing attachers from the wtility for uss
in this notification process, the utility
must provides any such contact
Enformaation it possesses. Allowing
gxisting atzachers and the atiity
reasonabie opportunity to be present
when OTRR work is being done
addresses the concarns of existing
stiachers that thivd-party contracios
suay nof lake proper cere when
performing simple make-veady work oo
thair equipment. We alao adopt the
advence noiige requiremanis 1o sliow
the wiility and existing altachars. if thay
53 chease, to alert their custoners that
wark on thelr equipment iz fovtheoming,
in addition, providing the name of the
naw aitacher's OTMR conbractor atlows
existing aiachers to notify the uiility
:.m:{ the utility to obisct

: if the coniractor
net propesly Lill&‘if;ed

qfi Wr emphasize that the 15 days is
only a nolics peviod before tha new
attacher begins make-ready work: itis
not an apportunily for existing attachers
ur the utitiy to complele mekerendy
work on their squipment and they Bil}
the new attacher for that woek,
However, we clarify that wa sre not
precludiog sxisting attachers and the
utitity frem doing von-rsimburcable
work un thelr sgulpmani during the 15
day notice perind. We find that,
conlrary to the requests of cortain
attachers, preaviding an euisting atischer
an affirmative vight to perform make-
ready and bill the new attacher for such
work during the notice pariod would
undesmins one of the main beneflis of
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57, We slso sdopt the RDAC

recommendation that we require the
new sttachar o foiily en affecied entity
sramsdiately i the new attacher's
coriractor damages anoher corpany’s
eguipment Or CRURES an cutage that is
1'ﬂac:onably likely 1o interrupt the
provision of service, We ewtend this
resuirerngnt o damage to the uiifitys
eqgulpmeant as well Upon receiving
notice of damaged equipment or o
servics gulage, the atility or existing
attacher con aither complets any
neceszary remedial work and hill the
s attacher for the mascnable costs
palated fo fixing the damegs or oniags oy
[eqvim the naw atlacher o fix the
dammegs or sutage st 118 sepanse
imnmediaialy following patice from the
ubility or existing atts scher . Upon notice
From the existing srtacher or the stility
to fix damages or an ou ausad by
the new zitacher, te new stiacher must
conpiatn the repatr work before it can
resume its ke ragidy worl, Where tha
utilHy or the existing atise ner slecis o
fix thr_ damage or suiage, the naw

s ondy e make-
r#aﬂy wm‘ic if ]. c‘neq noh ZMr-z'fs e it
£ Bd L“H U.-.'

ity or (“(lsfin" 3th-ﬁ
recuiramant tor unmmh:iﬂ nedificaiion
and re epalr of darages or ouinges cansed
by a nesw attacher's contrsctor addragsas
the copcern of axisting &itachers and
uhiiitios that the new stischer's
conirsctor may damage sguipmant o
cause an outage that would harm
cansmners ar threaten safsty without
the axisting sitacher’s or utility's
Enowl m‘!gp G D oppﬂriami!y for prosant
PRCGITSE.

{vi} Post hake-Ready
58, We agree with commaenters that

siagaast that the (FTHE process should
imelede thme for post-make-veady
inspections end he quick repair of any
defective make-ready work Toglve
existing at*ﬁchﬁrs aarf the utiiity en
cpportunity W BLY ADY 8rIoTs amd io
turiher sicoss qt-*lltv wirh bv ‘hz.
niew attachar,
recoinmendation that the nev
musi provide natice to the utility and
affecied existing attechors within 15
days after the new altacher has
completed OTMR work ona particelar
pole To mir*imim p_sperw-jrk burdens,
the now sitacher may batch in ene pose
make-reacly notic a.l potes complaed
in & particular 15-day span, For
example, i & pole sHachment project
tock 30 doye o complate, the new

atiacher could pmvile one notics (o the
eaisting attacher wi ith the firgt 13 days
warth of work and 2 second natice on

day 30 with the remaindar of the work,
in its post-make ready notioe, the new
atlavher must pmwi:, HIERTA hij, and
existing aitechers at loast o $0-day
pariod fop the ingpecion of make-ready
-.wjl'k performed by the now sttacher’s
confraciors. This p()at“f"l?‘.‘\‘.‘“ iy
ingpection em-'J xevnedly rrqm'mmﬂrit
glves the utility and exizing aitachers
their own opportunily o ensure that
work has been done correctly.

59, To allow new attachers fo timely
riddress a{]eg'amsns af neaded tapalr
work, we adopt rales veguiring that
within 14 days after any post-make
ready inspection, the utility snd the
existing attachers notify ths pew
abfac hrar of any damage orany o cela {*e.g.‘.
safety, electiical, englaecring,
coasirnctinn} vicletlons caused ta their
stiuipment by the new attacher's maks-
reany work and provide adexuste
doramentation of the damape or the
vislations. The utility or existing
attackher can eithar complee any
necessary remedisl work and bill the
naw attacher for the rosaonable cosis
related to fixing the damage or
viclationg, or require the naw attacher to
fix the danags of violations at ifs
ENTHFISE withis 14 days fnllowing notice
from the witity or exisling at tacher, We
provide the utility or exdsting atts"hwr
oplions rcnﬂ:dm‘g, repals io wmaxiadz

thetr flexibility in addreasiog i issues fr-*
whinh thoy st not at fault, The
safegum ahlish in the OTME
nroress ool vely give ths naw
attacher the incentive o ansurs ke
contracior performs work coprenily; we
therefure expent the invocation of thls
vemedintion procadure to be infrequent,
We disagres with Verizon's
wrguwstent that we should refrain rom
ectablishing a timeframes for the atility
and existing atinchers lo inspect
somypieted raske 1 -grsriy work "fmr‘dnse
segdiines for raising c:amaa shiot
proparty damages are “tygi cﬂlly
governed by state conieact o propesty
lawe” W find it appropriate 1o estalifisi
& posi-inspaction timaline ot the federsl
level so that parties can identify sny
rm(m.uw: make-ready work that haa the
patential to ceuse harm or injury o
sons of equipmant atd reuedy it as
soon 28 nosgible. We alse find that the
deadiings we astablish for the prsi-
make-ready timelins give the axistiag
stinchers and the wiility timoe that is
sufticiant but not snostessarily long to
inspect the work and give the new
at‘:ﬂ.};ex seasonabis Hime to fix any
snquipmant floavape anrd 1o reritfy soy
potentiafly ansafe conditions.

¢. Indemnification
#1. We ponclude that new sitachers
should he responsible and linkle far any

. No, i:".ﬂf[’rl:ia , Septemb&r 14, 2038/ Bules AT

RV OA RSN

d"mgr 37 non-compliance rasuiting
From work completed by the new
attacher during OTMR, The QTME rulos
we adopt provide p pronass for existing
sttachers to Umely [denti i'v (Jamage &0
thelr squipment that ecours during the
OTMR pracess and o arranige for iz
repair. To the extast that process proves
insufficient, injured parties may sask
fudicial retief based on Btate law claims.
62, We find, sonsistent with the
BDACs recommendation, that federally-
imposed Indemnification s not
aecessary. The vecord indiczies that tha
existing legal reghime. including contract
and fort law, providaes sufficient
protection fov sxisting attechers without
taoad fedrral regulatory intrusion. The
repair procass we adept n sur OTME
rishes adds sn addibionsl layer of
proteciion. With these ather wmedias
abrcady available, wo disagree with
MOTA that a Commission-mandated
inteinaification requirameant is the
“aniy practics! mechanism by which an
axisting atlacher can hold a new
attgcher or Iis contsacier atconntable by
the CONSGYIOnCEE of performing 3"10""3}
work'” it situations where thexs is no
privity of condract betwesn the pevtics
of 7 slatutery requizement to bold
Lanless existiog attachers. faiher, we
find that adding o federsl layer of
indemnification would not be efficisni
or assist in speeding broadhand
depioyment, Further, we agiee with
Googls Fibar that indemnificstion
vbligations are typleally not ona.size-
fitz-ail pravistons, such that it would be
diffielt to erafl 2 regulatory solution
that is workable in all situations.

Lils

2. Targeted Changes fo the
Cornmission’s Lxss[-,ng 2 Pole Atiachmsent
Prozess

63, To spasd broadband daplovment
o new sflachments that are nat eligihla
for our UTAR process and for naw
aftachers that prefer net to use the
OTMR process, we make lageted
chnnpes 1o the rales poversing e
existing pote attachment limeiine. Our
fargeted changes includs:

o Reviging the definition of a
snmplete pale aitachment application
and esabiishing & timesiiog for e nilily's
determination whether an application is
comspiets;

« Requiring utilities {o provide at
lenst three buginess days’ sdvanog
s of any surveys to the new
attacher and sach existing attacher

« Bstablishing s 30-day deadline for
somplation of sl mekeready wark in
the communirations space;

= Bliminating the 15-day alility mske-
veady peried for communications space
sttachments;
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= Sirsarndining the wtiiy’s notice
pogpitiramants;

¢ Enhanciag the new attacher's seif-
halp remedy by making the remedy
svailable for surveys and make-veady
veark for all attachments anywhers on
the pole in the even! that the utllity or
the existing attachers fall wo mest the
reguired deadlines:

* Revising ihe contractor sefociion
process for a new alacher's selfhelp
wirk; and

s Roqoiripg utibities to provids
tiatailed estimutes and final involces to
naw alischers vegarding meke-ready
CostE.

4. We agres with numerous
cominenters that with raspec: (o the
Comenission's current pole attachment
tirmeling, we should vefrain fow

adopting wholesale changes at this timae.

A5 a rssndi, whils we makes rhanges
almed at speeding broadband
daployment whore the record indicates
such shanges would be workable and
oeneficial, we isave unchanged the pole
addschiment deadlines for the existing
spplcation revisw/survey, oslimate.
and RCCRpIANLE STESHS,

a. Tresting s More Efficient Pale
Attachment Thmeline
{i} Revigw ol Applicuation for
Completenasy

A5, For the reasons discussed above,
we adont rules reflecting the same
improvements o our definitfon of a
eompiete pole attachmant epplicstion
ond the same completenses review
mrseess 85 we do for e OYME
timeling, subjaat to ona changs (o adjust
for the fact that the utility comduats the
survey under the non-OTME process,
We adept the BDAL's recommandation
aid rovisa aur existing pele attachman
rules to define an application as
complels i provides the atility with
the inlormation necesgary ander Hs
procedires. as specified by a mauter
service agreement or iy publicty-
availoble requirements at the time of
submission of the applicstion, to begin
o survey the affected polas. While the
aurrent dsfinition of 2 complate
spphication onby vequires information

necessary under the utility's procedures.

this revised definition requires moie
transpareney on hehalf of the etiling as
the master service sgresmant and public
requirements will ba avaliable o paw
aitachars a5 they prepare Hheir
spplivativns. In addition, to proven
unnecessary dalays in starting the pole
artachment progcess, we ariapi. the sarmne
EoACweommended tmeline us in ovr
OTMR provess for g wiility o determineg
whetkss a pole zitachmant apnlisation
is vomplate, We sgrae with ATA that

"BUAL and several oom

providing a specific timaling for
determining completensss offers a1l
parties predictability sbout the starl of
the OTME process and aveids
unnecessary delays We also follow the
BDALC OTMME recommendation thal tes
deadiines to receint of the application
by the wili ty cannod

Fity, because the ut
begin o rewiew the spplication until §
sy bren recetvad.

(i) Review of Whether To Grant
Ganplets Application and Survey

68, We docline to shavlen the 45-day
periad in cur existing rales dering
which the utility must review a
comipivie poie altachmend applicstion
and supvey the affecied poles for nea-
OTME projects. Int ao doirg, we mnefant
prepesais by some sitacheors that we
shorten the applicatdan raview and
survey shage because wr agroe with
wiibity commentars that the existing 45-
day timeframe aceaunts for demands on
existing workforee, safely concerns,

erlumea of gole attachment apptications,

and timing constraints, We aleo decling

to sdapt ACA’s proposal that a pale
tachment apptivation be deamed

ated 3§ the wiility fils 1o kel onoan

aran spplication within the peas
Yime perind is a vialation of our roles
andd, aocordingly. use of our receatly-
adnpied axpedited pols acress
complaint procedures is svailabie a5 a
vamedy. We also clarify that nothing in
our vules preciodes s utility from uging
4 new attacher o conduot a survey of
the affacted poles, at the wiliy's
expanse, consistent with the
reguiraments in 47 CFR 1418001
67, To make the survey and

gpplization ravisew process mare
efficient and ransparent, howover, we
adopt 2 changa recommendod by the
wpfers io
vequive siilities to facilitate survay
participation by new and sxisting
attachers. Specifizally, in performing o
field inspection as part of any prs-
construclivn survay, we modify our
rizles o require & slility w penmis the
ww atiacher and any existing attachers
potentially affectod by the new
atlechment to be prasent for any oole
strveys, We require the uttlity o ass
eommercially reasonable offers o
provide at laast three Wisiness days’
advance notice of sny surveys o the
tew attacher snd aach existing attacher,
such natice ta inctude the date, time,
and iscaflesn of the survey, and ihe
rame of the confractor perioraing thy
survey. To prevent coordination
problams that may invite delay, wa do
ot Beguire o utility o sof 2 date for the
survey thel is convanisnt for the

B2

affecied attgchers, However, in tha case
of reasonable scheduling conflicts, wo
ancourage the parties to work fogether
to Hnd o maivally-agressble Gnie for the
survey. We find that advencs notice of
three business daye strikes the vight
halsnce hetworn providing sufficient
time to aocommodate noovdination with
the aftachers and the nesd ta kesp the
pole atachment process moving
{orward In a wely manner. To provides
atilitiey some measure of flaxibiiity in
complying with this reguirement while
stifl encouraging joint surveys to aceour,
we hold atilities o a Yoommernially
reasonahly efforts standard” to make the
notifications,

64, I addion, o provent
unnecessary and wasteful duplication of
surveys, we adont a changs tour rules
that aliows wiilities 1o moet the survey
requirement of our existing tmeline by
elsrting to use surveys previously
prepared v the poles in question by
new altachers, In the OTMR contaxt,
new silachers will pacform the
necessary surveys to determine whather
make-resdy work Is simple o complax
prior to the submission of an
appbicetion. To she edent such wark i
complex, it will be governed by nur
existing pole attachnent timeline where
ihs utility performs the suivey and must
give advance notiee of the survey to
affectad astachers, However, we will
allow the utility to elect to uss the naw
attacher's previously porformed survey
(pevformad as part of the DTMER pele
atischmen: process | i fulfill its survey
requirements, rather 1haa require the
utility to perfoms g patentially
duplivative survey. The wility still must
notily affected aitachers of lis intent o
uze the new attacher's survey and
provida 2 copy of the sew aitachars
survay i ils sotics, i the utility i
velying solely on Lhe new attacher’s
survay o fulifill the survey
requlrcments, we agree with Crown
Castie that it is appropelale to shorten
the survey period from 45 days (o 15
davs wspeed deplayment,

{ii} Meke-Ready Stegs

£4. Ta sneed broadband deployment,
we anend our vales o radues the
deadiines for bath simple and womplex
makaveady fom 68 tv 30 davs fang
from 108 to 75 davs for args vequesis
in the communications spaee). To
pocsunt for the snigue ciroumstanses
involved with stischments above the
communicaiious space, we matntain the
cureand make-resdy desdline of 90 days
fand 135 days for large reguests) for
thess altachiments. We alsa adupl
medified notice yeguirements o
pppirtion more of the responathility for
prometing reake-ready timeline
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cowphisnce from ulilitles to new
altachers, becauss now sitachers have
the greater incentive wdrive adherencs
i thi muke-ready digdine,

70. Meke-ready deadiines. Based on
the corent renord and the BOAO s
rr—u emmendaiion, we sdopd s change o

ur mtes thst shortens the maka-ready
dﬂadiiﬁﬁ for newr pole attachmenis in
the cemmunications speca 10 promols
broadband deployment without
smpesing nndue risk to safety o
rebiabifity, We @ agres ¥ with Crown Castis
that m’h“’) o of a shorier makeveady
pericd in the communications space
will promots the efficisn mmguat unof
raakeready by cncouraging utilities and
swisting atinchars o prioritize
altu :hmenl wink, We also agras with
Google Fiber that g 208.day peviod for
commupicaticns space makea-ready {and
¥5 days for lavger ref; westst will visure
that existing attachars havs tha
opportunily btz contrel make-ready thal
is e 2 1o affect their sesvices, while
reducing delays and iﬁf“.fca-smg
sificiency {or new ars, Tha make-
reariy timelings we ado l {far work in
the communicalinn spaes should be
sufficient for btk ¢ m‘piv.- and complex
work,

71, While the BDAC recormumendead
that we imposa 5 4-day deadline for
complax mekeroady work o the
commyanivations space, i did not weks
a recommendalion on the deadling for
simple mskavesdy work that is not
subjent w OTMR, W find that thers is
valup ko smain taleing consistency of
deadlinse [0 the corununicarions spaso
this, we adopt the 30-day deadline for
a1l communications spaire meke-rendy
T OT

72 To accout o the safety concerns
of wrki ing aboes the compmnications
spane, we mainiain our current make:
veady deadlines of 90 days {and 135
days for large requestsk In establi 2
ihe existiug deadiines for make-ready
sbove the commuaications spacs, which
sre 30 days longer sthaw the existing
deadlines for paske-rendy work in the
ool nations space, the Commission
paiqmd ta tha safery risks spsncinted
with working on stiachments {3, near,
gr above the elentrie space and the
reengnized lack of r:aal worid experiance
ai the tine with poledop attachments.
Wia recognize that both utilities and
attachers have mome axpericnos with
thase types of sttachmenis than when
the Commission adopred these
deadiines in 2011, Bat the ssms safely
visha identified by the Comunission in
2811 wme still relovant today, and
therefore we continue to allow for more
tims to complete make-resdy sbove the
communpications space botanse such
sttachments invelve work neas electrival

sriaath

wires that require more careful work
ard more sxperienced contractors.
Huwaves, we recognize the important
eole thal attachments sbove the
cormnmuninations space gan haves in
facilitating faster and more efficiont
«vireloqu daploymant {particulardy the
malf cell deploymenis secesssry for
r}vam 56 netwarks), sad therslure.
as described below, we make the seif-
belp remedy spplicable to thess
altachments for the first fime, which we
entinipate will speed deployment by
providing o ar.;‘r,ng inoentive for niilities
and existing attachers i meet their
m 4}\e r-ﬂd*r deartlines and give gsw
torhers the tools to deploy guickly
w!mn feadlings are ot met
?3. Por sl ats s, wa retain as

tachun,

safeguard nur existing rule ailowing
utilitizs oo deviate from the make-rasdy
timelines for guod snd sufficicnt cause
when i is infeazible for the utility to
caroplete maka-reaty work within e
prescribed Lme frame, This S'}fagamd
wiiil mitigets -}':- affocts of guy decresss
in the make-ready time pariods by
CArving Ol BOEE Cases v 'here tHmely
completion is truly fnfeasihle and the
atiiity wishes oo retain contred of the
make-reacly praness, 1 aids us in
balancing the interosts of wrilities o
coniral make-ready in non-DTME
cirnumstantes g the needs of new
attachers o obisin fimsly mn\pi&kin‘m of
OTME nr e abiity to employ seif-help,
Wa agres with ACA thata m:hty that sa

duviates may do so for a pariod no
Innger than nectsstry Lo complate make-
ready an the affeciad poles end must
1rnmsmclie'y nodily, in writing, the new

gitacher and affectad s;ci:siing attushers,
identily the afferted poles, and inciude
a detsiled explanation of the hasis for
ihy deviation and a new completion
dais. A now atfacher msy challenge the
viility's detsrminstion for devisting
{roan the wmake-ready tUmeline if the
uthlity’s rationals iz net justifiad by gocd
and suificient cause,

74, Recognizing that our new tmaiioe
will put pressurs on existing atiachers
pasticiiarhy with respect o poiss that
have rr.;n.hp!ﬁ attachers that must
comduct eomplex make-ready wark
within s shovter finabame, we sdopt »
new safeguard for existing atlachers,
Specifically, we adopt the BDAC
recoranendebion that an existing
anacher may deviate from the 30-day
dasdiine for compbex make-roady in the
e aticntions space {or the 75-day
deadiiae in (he case of lawger orders) far
reasans of gafety or service interruption
that rendess it infensitia for ths sxisting
atizcher to complets complex wake-
ready by the deadiine, A existing
attucher that a0 deviates must
immediately notify, in weiting, the new

atiacher and ther aflected existing
altachers, dendily the affected ine

anr} includa s detailed explanation of
the basis for the deviation and a new
completion date, which cannot extend
toyend 60 days from the date of the
utility make-: waddy notice Lo existing
attachers ior 1045 days in the cags of
targer orders}. The existing atwcher
shall devieis from the H-mnlw make-
ready time Hmits for & perd ind ne longer
thar necessary (o cfmm}f_‘»-‘.e make-ready
o the affectad poles. i the somplex
makya-ready Wik i5 1o complets within
50 daya from the date that the existing
altacher sends the notics to the new
attacher, then the pew sliachar csn
cosplets the work osing a wtiliy-
approvesd coniractor, I no I.a.i}li.i}"*
approved contractor is availsble, then
the new attacher must follow the
procedures owtlined fafra for choosing
s approprisie contractos, We regulre
i sitachers (s 2ot in gond faith in
obtaining sn extension, and we caution
that obteiniog ai exiension ax " rouis
mattzr or for the puspose of dalaying the
e attachmend i nconsistent with
acting in gond faith. If s new attachar
believes the exiuing attachar is not
tising the extencicn parind in geoad faith,
it mey file o compdaint with the
Comraission,

75. We furthor acoslerzie
COMMRIINANON: SPIce aﬂachmems by
climinating the opttanal 15-day
sxtansion pevind for the \-t!l iyt
compleie the make-raady wark. Many
commenters and the BOAC support
shimination of the sitra 13 days at the
end of the mizke resdy stage haosise
fawe, if any, wiihitios actually inveke the
extension. However, with raspect to
swork above the commenicatians space,
wa retain the optional 15.-day extanszion
period for utility make-ready, Hecause
we are extending a sew altachar’s sell
halz remedy i attachinents above the
communications spacs, mors atilities
may need o uss the additional 15 days
te perfore such make-ready work
thamsslves. Further, retrining this axtra
periad promotes safety and raliability of
the elsctric grid by gra nimg the thtv
fdrs Hat L0 undattake {he work itself

T tha extora viilities do notimend to
svail themselves of the additionat 15
days beforz a new atlacher resarts in
self-hnip above the communications
spane, we strongly sncourage utilities to
communicats that intsnt as 5soon s
posaible i new attachers so that the

sw altecher can prompily begin make-
re-;dv wiork,

78, Notice and New Attacher Role. Wa
adopt tha BDAL vecammendation that
when & WitHy provides the required
mska-ready notice o existing attacheve,
then it must provids the new aitachsy
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with o 1R of tha noilce, rjit g the
contac informstion of existing atiachers
w which the noticss wers gent, and
thereafier the naw asttachur frather than
the utility} must ke responsibility for
ensoursging aed cocrdinating with
existing a'tcif.!‘st,rq o ansura completion
of make-ready work on g dmely basis.
We adapt thiz additionsl notice
teguirernent 1 smpower the new
attarher to promate the dmely
completion af make-ready. At the same
e, we expact exisling attachers to
ragpomd in A fimely manner o recuesis
from the naw attaci er for informarion,
inchuding estimated completion dates
and work stetus updates, “and 1o
coaperate with the new allacher and
other suisting atiachers 1o complets
make-rvady priar ia the date sol in the
notice,

b. Enhancing the Seif-Help Kemedy

77 I ithe ntsvest of speading
broadband de‘.? ovment, we modifv cur
sules to provide a selif- hely ramedy to
naw athschars for work above the
communications space, including the
instabistion af wiceless 35 small cells,
whan the wtbily or exisiing ailachees
have lallad to vomplsts make-zeady
work within the required tme frames,
We rccognize that despite widespread
eg;menmm ibal makeready work ofien
exctends past Commission-prescribed
timalings, and new atlachars’ frostration
with delays caused b},’ russed doadlines
for make-ready work, the vecord shows
that, at presenl, naw attachers sars]y
inveoke the syisting self-help remeady in
the communicalions space. in the
interest of ensuring Uhst now attachurs
are able tos prereiee the zall-help
rezetdy, we teke this spportunity fo
reftersie ies availability aad modify our
rules o provide a process for new
attachers to communicale thelr inlent to
singape in self-help o the utility and
existing attachera. Thest steps, iogather
swith the changes we make ta the
process ior now airschers o hire
cotdearton to conduct selfhelp work,
shouid eneournge the use of salf-haip
where nocessaty avdd sbrengihen the
incentive for uftliting and axisting
attachars Lo lL‘I'JE_‘lE‘,IL work oo tima,

78, Self-Heln Above the
Communicatons Space. in the 2611
Pole Attachment Order, the Comumnlssion
declined to opply & self-holp remedy for
survey and make-raady wock for pole
altachments 1\.(,:{7’? i, aear, or above
tha clectrin spaca,” After further
oonsderation and in light of the
natianal imporlance of a spesdy rolloud
of 83 ssrviess, we smend aur rules to
allow new atiachars o inveks the self
help remsdy for work sbove the
oommunicaitons space, including the

jnsialiatiﬂﬂ of wirsigss B3 small cells‘
when siilities and axisting aitachers
have not et make-ready work
deadlines, Accaniure estimatas that
wirelass providers will invest 8275
BitHon dollers over the naxt decade to
deploy 3G, which is expected ta craais
thres miflion new jnhs acvoss the
sountry and boost the U5, gross
dgamestic produot by haif s willion
dollare. As OTIA rmpla ins, tha network
infrastructure needed tn suppart 5G
cannat wail, and it {8 igcumbent on the
Comnussion to quickly eliminate
hareiers to, and enc surdgs invesimant
in, B deploymant. Al tho augh we do nut
allinw wireless attachars ta nerform thair
owsn worl in tha fiyst ingtance fur safety
and equipmant infegrity reasons, we
nemetheloss glve tiem the ability to use
seli-help (o oomplste makae-ready when
utitibics miss their deadline,

7%, Until now, the only remedy for
mrissed deadlines for wark above the
commsnicaticns space has bean filing a
cowplaint with the Commission's
Enfereement Bureau. We agres with
camrseniers that argue that complaints
ara an impnriast but insuificiant toel for
encaussging complhiance with our
deadiines and spesding broadhand
depiovment. We sxpect the availability
of setf-belp shove the communications
space will sivongly encovrage Ll’il:tle‘
and existing aftachers 1o mmes

make-ready Sdeadiises and give new
attachars the tonls o deplay quinkly
when they do aol. As described by
Crown Castle, the extensinn of the self
help remedy o atischments ﬁbcva the
communications epace cioses

significant gap in the f.‘nmmmumnc
nules that leaves Crown Castle without
a meaningful reqsdy when the elostric
REsHY fails o perform make-resdy work
ina funely fashion,

BO. W tacognize the valid concers
of uldlities zebm.f]mg the impaorlance of
safety and squipment integsity,
partiulariy in the slsoiric space, snd
we take severzl steps to address these
important issuss, As an inital maiter, in
FRSPONSS 0 concerns axpresged by
s,,tzilija... wi snalnkain the 30-day period
{138 for larger raquesis) for the utility 1o
complets make-ready. In the vvent that
uew gitachers must reson to self-halp
abeve the communications space, the
new attacher muet wss s qualified
contractor, that is pre-approved by the

tility, lo do the work. ¥hile zome
wiididies argua that coniractors warking
for third pasties will not adhere 1w the
witlily's progedures for ensuring the
integrity of electric disirbution
facilities, the utility will have full
cantre] over the contractor pre-appraval
pracess and therefore will bs eble o
reguirs that contractiers who wish to be

pla-:e:.{ a5 the mility-apprc‘md il
adhsye to utility profocols fr working
in the elsgiric space, even when the
controtor is relwined by s third-party
communicationy attscher. In addition,
we: reiterats that utilities will have the
opportunity o tdeatify snd sddeess any
sairty and eguipment concoemns when
they receive advance s=lf-help notive
and post-completion noting from the
new attacher, (e yules also conlain
additional pre-existing protecticns for
uttliting that empeoser them to pramste
safety snd reliabilite. Finslly, uulities
may prevent sell-hely feom being
fownked by (:451111:;!&:1!‘15' ma’&e teady on
time. Bocause electric utilities always
will have the appartunily to hu!hp]#?@
make-ready work before selhely is
triggared, have eontrol over which
serivactons will be atlowed 1o parform
seif-hely, and will kave the npporiupiny
io b present when the selfhely make-
ready work s pevformed, we dissgree
with FiestBoergy that our new rules risk
inss of control for every expansion af
capacily tn accommodsta new
attachments.

81. Poig Replucementa, We agres with
pariizs that argue that fae ::uif—im!p
ramedy shauld not bs rvailable whes
pole replacments are required 5 part
ol make-ready, The record shows that
pole replacements can be complicaied
to executs and are moee Lkely W ceuse
savvice outagas or facifitisg damage,
Given the paticularly disruptive nature
of this type of work, we maks cloar that
pale replacements are not ehigible for
welf- help.

82, Self-fielp Notices. Similsr to the
pra- and post-work notice requirements
wa sdopt tn the new OTMR procaas,
and cousistent with the BDAC's
revommendation, wa TEGHITE I6W
attachers to give affected whililies sad
existing altinchers {1} no fsss than three
businass dave advance nolice for self-
help survevs and five davs” advance
notice of when self-help make resdy
work widd be performed and a
reasonabio oppartunily o be present,
anid [21 vatics no fater than 15 days after
makeready is complete on e particular
pole 5o that they have an apporiunity to
imspect the makeveady work. Just as in
the OTMR comext, the new sttache’s
;u}slv ake- rr-ady notice maust provide

re affected wiilily and existing

ati.ic:herf. at least 9{‘3 days fram meeipt in
which to dnspect the make-resdy work
done on s particular pole, The sffected
utility and exisling sttachers have 12
days aftar completion of their inspection
o notify tha new stiacher of any damage
10 their eguisiment or any cods {=
safety, electrical. enginﬁenng.
construction} violations caused by
makeready conducied by the naw

Jr.,,



45854

Federal Repister/ Vol 83, No. 178/ Fridey. Septewher 14, 2

218/ RBules and Repulations

aitacher, I the wility or axisting
atiachers disvover damage or any code
viclations caused by make-ready
conducted by the paw attscher on
eguipment belonging to the utility gran
axisting attacher, then the wiility or
exdsting altacher shall Infonn the new
attacher and provide adequste
documentation of the damsge oy code
violations, The utility sr existing
attacher may either (A} compicie any
neceasary remadisl work and bill the
new atfacher for the reasanable oosts
related to fixing the damage or code
vinlations, or {8 reguire the naw
attacher o fix the damags or cods
vielaiions at its expense within 13 days
fodlowing notice Frony the ukility or
existing silachern

B4 st ag in the OTME context, the
advance notice musi include tha date
st Brne of the work, the nature of the
wark, and the name of the conivac!
bring weed by the pew aitacher Similar
t oy finding with regard o the TMR
provess, we find that the utilily and
existieg atlachers should bo ecsnonsitle
for any sapenses asanciated with
double-checking the seli-help work
performed by ths new attacher'’s
coniraciors, including any post-make-
ready inspeciions, As i the OTMER
contiext, we also raquirs the new
grtachar io provids toanediste notice to
the affeciad uiility and axisting
atbachars if the new attacher's contrackar
darnages agquiprasil or causas an oalage

theat is reasonably likely to inberrup the
provisien of servics. Upon receiving
notice of dameged equipment or g

servics sutage. the utility or existing
artacher can either complete any
necessary remedial work and bill the
resw atiacher for the reasonabie 20385
related to fintng the damage or renuira
the new attacher to fix the damnge af its
sxpenss immedistaly following notics
from the utility or existing attseher.
Llpon nofice from the axisting attacher
or the uiiity to fiw damages caused by
a contractor, the new attacher must
compieta the repair work befors it can
resume iis make-ready work, Where the
atility or the existing silacher olecisio
fix the damege. the naw sttacher can
unly conlinus with maks-ready wosk if
it does net Lderfers with the repade
work being conductad by the stility or
existing etizcher, Wa find that these
sabfhelp notices will promote safe,
reHabie work snd provids the
sppartunity for corrections whers
needad, 5z well as allow uiilites and
owisting attachars 1o alart their
customers o the workl Ta Uiis eonten,
we also find that the notices witl help
to address complaints that utiiiiias are

nosk vecetving consistent notices foon

attachers regarding oriticnl stops in the
pols attachment pronsss.

&4, Atthe request of numercus
oommeniers, we sleo taks fhis
opporhsuly o reiterats that under our
axishing rules. the make-ready ol
runs sipultanecusiy and noy
saquentielly for all axisting sttachers,
snd the uitifiy must Immediately noify
at the same Gime all satities with
existinng attachimnents thet arve affao
the proposed maka-ready work. We
reaognize that eosrdivating work smaong
existing attschare may be difficuly,
particatarly for pules with many
atiachmernts, and sxisting attachars that
ore not the first to move may in sonie
civesinatansas receive Hadted or even
na e for work during the make-ready
stage. Despiie thesa challangea, we
expect utilities, now nitachers, and
extsting attachers o work cooparatively
Lo gnsure thal pole altachmant deadlines
are met, 1T othevs do not meet their
dezdiines, new pttachers then may
invoke the solfholp vemedy,

o, Doniractor Selection for Seif-Help

#8, We adopt different approachas to
new attacher contractor seleciion for
simple and nov-simule self-haln make-
ready. Given thar straple self-belp and
QTR are substantially stoilar, we
adopl the same approach 1o contractor
selaction for simple selfhelp in the
cammnications spaca as for TME,
and we do g0 for the same peasons sa
forth abowe. Thue, consistent with the
VB regime:

« A new attacher slecting selfhelip for
simple work in the rommunications
space must selact a conbractor froma
utlity-mainiained Hat of qualifiad
contraciors, where such a lst is
available. The contractor wnst wast the
same safery and relfability criteria as
contracters authorized to perform
UFF MR work., New and existing attachess
may reguest that qualified contractars
ba addad o the witlily's st and the
utility may not unrssgenably withhold
its consent for such additions

¢ Whare no utility-mainiained Hatis
zvailate, or no willitv-approved
aomiractor is ava e within &
rassonable fime peviod, the new attecher
must sebect 2 contracior that mests the
same safety and reliability oriterie as
contractnrs authorized o perform
MR work amd sy additicosl von-
digeriminatory, wrinten, and publichy-
availatde critesla velating o safety and
ralinbilily that the utihity specifies. The
ustlity may vety the sew attacher's
contracter selection 20 long as it offers
snpther svsilable, qualified cootrartorn.

58, For complex work and wiork above
the communications space, we take a
differsnt approsch wod reguire new

attachers o select 2 contractor from the
wttity's list, We alse raquire utilities ta
miske available and keep an up-to-daie
a ressonsbly sufficient list of contractors
it muthorizas 1o perform complex and
nom-cornmunications space setfhelp
surveys and make.ready work, Wa thus
mainiain cur existing coniractor
selection requireraenis as o nomplex
selfhelpn i the communications space
and extend thoss requirements 1o sebf
help ebove the communications space,

87, We treat the utiiity fist asg
mandaioey for complex and shovs the
corpimunicatings space work for several
reasons. These {ypes of make-veady
invaive grauter rsks than simple make-
saudby, and we agree with pumerons
sornruenters that uiility selection of
eligibla ranteactors promotes safe and
veliable work do move challenping
circumstances. Aithouph the current
geisclion process sormetimes antails
delays whore utilities fail to provide s
list of sppraved contrantors, we find
that sz to comples work and work above
ihe communications space---which
poses heighiened safety snd reliability
tisks~the bonofils of the cuprent
appsoact s We
vacogniza that seil-holp ahove the
comaninicelions spaoe Is noval and
poses particuinrly heightened safety and
reliability visks, We theredore find &
espacisily mportant to glve the wiijy
control over who performs such work,
in reaching this conelusion, we dackne
i adopi the BUALs recommandsiion
that wiilitios nead no longar provids,
and requesting attachers nesd nat uss,
atilitv-approves cantraciors o onmplets
complex make-ceady work o the
communications space undes the selt-
heip ramedy.

a8. Although we irest the uiility Hist
as mandatory for comples and above the
cammunications space maka-ready, we
adupt a proteciive ure i prevent
the utility list from being a chebe-point
thal prevents daplovmont. The econd
indicates that some new attachars have
boon unable 1o exsrcize their self-help
semedy becauvse a dist of wliliiy-
approved contractors was not avatlabla.
To allsviate this problam for complex
anrd shove the comununications spage
waork, we set farth in our suleg—as we
do in the contet of OTME and simple-
sali-help-that new and existing
atlachers may request that gualilied
eontracters be added 10 the wrilivy's Hat
and that the ulilily may not
unreasonably withhold its consent for
such sdditions, As in the contaxt of
CTMR and simple selt-help, to be
regsanable, & uttiity's decision to
withhold conzent must be prompt. set
forth in writing that describes the basis
for sejection, sondiseriminatory, and
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tased on fair application of

commerat nable raguirements
four contraciors relating o isswes of
safety or relisbility,

d. Detailed Make-Ready Costs

83, Te facilbinte the planning of more
zagrossive denloyments. we adopt
additiong] vequiresnents ta improve the
trapapareney and weafulness of the
makbereaidy Cosksstimales Qurrenily
resquired vt rh our rules. We reguire
estimates of all make-resdy charges to
be detailed and include decumentati
thiat s sufficient to dstermine the hasts
for ail charges, a3 wall et stwilarly
detailed posi-make-ready involces,

a9, The record retlarts frugtration over
ths lack of transparency of current
eaiimiates of meke-ready wavk charges.
AGA, Lumus, Griwn Castle, and other
cormentare @xpress support for a
regquiremesnt that etilities provide
detailed, itemized estimates and final
inveiies of ali necessary make-rasdy
costs. They, along with other
covmmanters, wigts Hal, 5 meny cases,
ubititios currenliy de nof provids
doetailed estimates v delatierd final
mvaizes. They lain: that where utilitios
io nor detail the basis of potential or
actual charges. now attachers may
sanaonebly fear that gitiitbes van
patgniiaily inelude cosis that are

unnetassary, oppropristely inflated.
or thal ariaching entities covld sasily
svoid, NMumerous sommsniers describs
Fx,}f‘rim‘rinﬂ hifl sherk” whera a
utility's make-resdy inveices far exoesd
the williiy'y fnitial astimatas, snd add
that the lack of transpacency of make-
ready cosis inkibits thely ability to plan
network expansions, Giver tha
frusiration reflectert in 1he vecovd, we
find that requiring detailed make-ready
cost sstimaiss and posi-make-randy
imveices will improve transparsncy in
the make-rasdy process and hottoer
enatie providers o plan rondband
buitdmats.

81. We further clarify that our currand
muptas vequires the utithy io peovide
estimatas for sl maks-ready work o be
L'.rur-rlat'\d regardiens ofwhat party
B m“p;rc\es she work. Although seme
utilitive slaim they are poovly
positinned to provide sstimates for
make-ready work other than their own,
we contimie 1 find that utilities are §
rasilinned to sompile snd gubmit these
maki-roady astimales tca new ettacters
dyie 1 thair pra-existing and srgoing
redationsh s with lhe exist ing stiachers
an their poles. Wa racognize that in
many sircumsiances (he uiifity witl nat
be able o prepare o i15 0w an
astimate tor other axisting etlachers’
wssko-read v work; Lhere fore, we clarify
that utilities may comply with this

regquiramant by compiling estimates
from third-parties for submission to the
new witacher, We further clarify that
whesse the ntility compiles third-pary
estimates, it is responaibie ouly for
compilation snd transmission-—{t 35 no
responsible for the scourecy or conteat
af the estimates. We da not require
ntilitins o compile and submii final
invoives of make-sesdy work performed
by third-party existing attachers. To the
extent thet the utility 1s an exdsting
sltacher, it is 1} responsible, whers
apr‘:iimbi , for providing s final invedes,
We gnticipais thal exig: ing attachers
will have sulizicnt incentives Lo ensure
ihat their final invoice reaches ths new
altacher so that they receive
campensation for neptormad work,

82, We reguirs He utilis ty to detsil ail
make-ready cost estimates and final
invaices on a per-pole basis when
:‘rﬂ.queam‘i by the naw attacher, Whils we
rizs that requiring atifities o
.er:fie costs on & par-pole basis mav be
mora hirdansaoms than previding a Tess
grasular estitsate, we find that a pole-
by-pole astimale may be necessary o
suabie naw atachess (o padersiand tho
casts of deployment 2od 1o make
informed decisions about sltering their
deployment plans if make-ready costs
op specifiv poles could prove to be cost-
prohibitive, Requising perpole
estimates and Invoices Upon reques!
will alae enable now attachess to hetter
dersrming whether invidices are
socarste, ssring new stlachors the
wnnecessary time snd cost they
*ur:eqtl}' devote ta such a task, The
record shiws -,hai certain fixed o
not neccssarily charged an n por pole
bagis (g, wafiie conteal, oo
ouid, trurks rofis), and thevefore the rules
we adop loday ailow for such thred
casis o be submitted ai & per-joby basis,
rather than 3 pols-by-pole basis, sven
where g pale by-pole sstimate o invoine
is veguestad.

93, Ag part of the detailed estimate,
the nrility must disclose to the new
sitacher iis projected rr-uer-L] igbor,
sadd other velsted costs that form the
basis of iks egtimate, inchuding

specificabions of what costy, il any, the
utility is passing thrr-nhh tathe new
attacher from the utility’ use of g third-
party coniraciar. The ..1‘:1 iy meust also
provide documentation that is sufficient
i determine tha baeis of abt chsrpes in
the fnal involee, including any
miaterial. lnabor and other related casts.
While we undarstand that this
raguirement places a burden on utilitisg,
we apree with ACA that this
mqw‘remem will allowr new attachers 1o
uadersiang the basis for each individund
make-raady charge and prevent disputes
qver “nnressonabdle oo simply

[

unnavsssary make-ready charges in
agpregata cosl estimates.” Howaver, if s
ity corapless mnka-fe.;dy and the
final rogt of the work doss not differ
from the sstimate, it is nod reguired o
previde the new aitecher with a final
invoite.

3. Treatment of Ovarlashing

84 We codify our longstanding polisy
that utiiities may net requive an attacher
1o obrain iy arp*'rjwi for overlashing,
Comsistens with Commission precedent,
the uiility slse may not raguive pro-
approval for third party overlashing of
an exizting attschment, when such
vvorlashiog is sonducted wih the
pepsinslon of an existing stscher, In
ntdition, we adopt & rule tat allows
utilitiee trr establish reascnahle advance
notice reguiresnents. As the Commission
has previcusly founed, the ability to
rveriash ofien marks the diffevence
betwesn being able to serve a cusinmer's
broadbend needs within wosks versus
or more months whan delivery of
seryice is 'ktpt‘n dent o 8 new
artachment. bn nodifving the existing
ing ]-10(.Pﬁ&}sl while adopling a
pre-notification oplion, we seak In
profvte fasler, less axpensive
broadband deplovment whils
addeassing mportant salsly concerns
velating o overtashing We find thet one
codifisation will basten deployment by
rasolving disngresmarts over whether
viilities may tmpoge p"oc:ed;lrd?
sequiraments on overlashing by axisting
attauliers,

95 While we mako ~lear that pra.
epproval for nverashing ts nod
peraissible, we adopt s rale that
udthities misy, bhut ave ool reguired to,
pebabiish ressonable pre-notifleation
reguirernents i ding 2 requiremant
that attachers provide 15 days [or fewer)
dtiw-r'w nui,m af L‘sverlasl‘mg waoik,
narn that
pqia.ﬂ: may o aiwa vs hﬂ abla 1o reliably
‘P adidi tonal welght due o age
and savircnmental [zotors, such as ioe
and wind, and as a result, sverlashing
gven pne additional cable one polem
rauga an overieading. Such pols
pvarinading conld hamper the
fnstailation or maintenance of electiio
Fzoilitles, or other ongeing wirsline or
wireless facility instaliztions. We find
thess concerns to be vatid and
supported by the racopd, Thus, we sgres
with commentars thas allowiog wlilities
ta require edvance potice will promots

afaty avd velfiabibity and slinw the
atikty to pretect is intavests without
imposing annecessary burdens on
atiachers. ' after tecaiving this advance
nitoe, o utliily determines, theouah its
oW enginf:@r.- snabyeis, thut there is
ingulficient capacily on the pole fora

i
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noiiced overiash, the noticed overlash
would he inconatatent with gensrally
applicable angineering praclices, or the
noticed overtasl would compromisa the
pole’s safety or relisbiliy. the utility
snnst provide specific daonmentation
demonsirating that the averlash creates
a capanity, salety, reliability, o
enginsaring issue within e 13 day
advann: notios period and the
averisgher must addeess sny ideniifiadg
lasueas—eithar by modifving ils proposal
or by sxplaining why, in the
overtasher's view, a modification is
unnevessary—before continning with
the gveriash. Consistent with our
approach to (TAE and weifhalp, we
adopl ADAs positlon tal a wlility may
nok charge o foe to the party seeking ko
ovarlash for the wility's review of the
progosed ovardash, a3 such fees will
inuscuse the costs of deplisymeant. To the
extent a uiility cen doumwnt thet an
evearlash wonld reguire modifications 1o
the pols or raplarement of the pole, the
overlasher will be helid responsible for
the custs assoolated with ensuring that
the nole can safaly sceompodate the
owverissh. A 1ility may nat deny anceas
to averdssh dup to 8 pre-existing
viakatlon on the pc»lﬂ Howsves, a party
that choases o averlzsh an a pole with
a gafely ‘.’ioiatima and causes -'.1':1&1&5;;& ]
the pole or other equipment will be held
responsible for any necessary repairs.
88, W Find that sn approsch Lo
avepiashing that allows for pres
notification withow reguiring pre-
approval is guparior to more sxireme
sobutions advonmiad by some
commentars. We are vapersuaded, for
example, by argumenis that wiility pre-
approval for overlashing is necessary to
ensura sefety, Pre-approval is not
currently required, and the record doss
nat demonsirats that significant satety
ar reliability issues have arisen from the
application of tha current poiicy.
Rather, the record reflacts that an
gotvanoe potics requirement has heen
sufficient to address salety and
reliability conpemes, as it providas
uyifitios wnb the opporienity o conduc
any englncesin tedios ov iuspections
either prios to the overlush boing
complaled or zfiar complation, Far
instanos, aiter an Tdison Sleciri
Institute member revaived advance
notics of overlashiag on 3,188 poles, s
u,apm fon Tourd that 716 of those noies
“had proexisting violations for failare
to moel NESC roguiraments for
clearanes betwean communications
attﬂchmes;ts and powar facitities” "
Sirmilarly, i 2036, Oooor Bleciric
L:s-hvar‘v in iﬁxas racaived advance
natice of over lashing and discovered
13.8% of the poles had existing

clgarance vinlations betwesn existing
attachraents snd power fac
Farther requiring that altachers receive
prior approval for overlashing would
unnecessarity increase costs for
arlachers snd delay deplovmaent.

27. We alae ke this opportunity to
clarify seversl points relsted to
ovartashing. First, if the uiiiiiy elerts b
sstabiish an advence notics

raguirement, the utiitty wmnst provide
sdvanced written notes to aitachers or
inciude the rerquirerment in ite pole
sitachment sgreements. We find thai
providing this guidance wiil pive clarity
to ali partias as to when the utilily nust
reaelve advancs natice, thisreby
reduring the likelthood of dispaies.
Litilities may require pre-nofification of
uy to 18 days, the same notice pariod
that we adopt for OTMR attschuneals,
We alse amphasiza that utilities may no
a8 sdvanced notics reuiramants fo
impose guasi-applicetion or quasi-pre-
approval requirements, such as
reguiring sagineering studiss, Figally,
just as new sttachars electing (VT ara
sesponsible for any corre: ctive measures
pinaded bacasuse of their work, inthe
svent that damage to the pole ar othar
sxisting attachment o1 safely o
onginoering standard viclstions result
frotn svorlashing, the overlasher will be
respamsioli: for any aecossary sopaizs
arising from auch overlashing. Pearly
performed overlashing can ereste salely
anc reltabiility visks, and the
Commission has consistently found that
overlashers must ensurs that they aze
comiplying with reassnable :‘:afﬂt};.
ralability, and ﬂng"m':':ring practices To
ihe extant thal the pnlr iy wishes 10
perform an f=.1gmr4-nr|g arwalysis of ite
owr sithier within the 185-day advanos
notice pariod ar after complation of the
avertash, the pole owner bears the st
ol sucl an snalysis.

a5, We sgres with AGA that we
should adopt s post-overiashiog
notification procedurs somparable o
the posi-maks repdy notification
grm....dure Wa g 'IG;}t for QTR
Thewelore, we requive thal an
ove ahmg party shal} notify the
aifectad utility withic 18 iavu af
complation of the overlash on g
particalar pole. The notice shsll provids
the pffacted wrility at least 20 days om
recoipt in which to Inspect the overlash.
The utility has 14 days sfter completion
of its inspection to naotify the
ovorlashing pavty of any demage ar iy
vode (.40, nfarh eleotrioal, prptuaori
coastruction)} viclaliong o its
eguipraent caused by the overlash, i the
utiiity discovers damage o norde
viclations cavsed by the sveriash on
eqipmisnt belonging to the utility, then
the willity shatl inform the overlashing

ing,

&

party an-:} pmwrje adetuale
decamentation of the damage or cods
vintations. The utility may sither
somplete any necessary remedin work
and bill the overlashing party for the
raasenabla cnats velsled to fixing the
damage or code vislations or require the
averlsshing party to fix the damage o
sodde vindatinns af kg evpenss within 14
days following notice from the utility,

5. Wew Attochers Alw Mot Responsibie
for Preexisiing Violations

89, Consistent with the BDADs
recommendstion, we clacify that naw
atlachers are naot responsible for the
tosis associated with bringing poles or
thivd-party pripmeent into compiano:
with corrent safely and pole owner
canstruction standards 10 the extent
such poles or third-parvty equipernd
ware ot of compliance pricr to tl';e W
attachment. This !ncludes simati
where a pele bhas bean “rerd iabheri"
that ig, found o be pon-cormplaint with
safely standards and placed vn 2
1'f-p’acemen' schedule--sn new attachers
are not responsibls for the <ost of pole
repiacement. Although utilitiag have
sometmes hald new atlachers
regponsibla for the costs of corrent i
preexisting violstions, this practios is
inoonsistant with aur Eqng-stsmding
principle that a anw sitacher s
respongiblg only for actnel costs
ingurrsd to encommodats its
eHachment. The new attachwmeant may
precipiato correction of the presxisiing
viglation, but f s the vialation {tself
that couses the costs, not the new
attacher. Holding the new attacher linkle
for preoxisting viclaticns unfaivly
penalizes the new sitachar for problams
i did nol cavss, hwmhv df‘rwrmg
deploymeant, aod pmv:Jea incantives far
alian iwers t complete makeready work
irr-‘=sp-:nr'sib"r ang oount on latar
eltaghers to fix the probden, This is
wihether the meke-ready work st
sorrects thesr preexisting violations is

simple or complex. Alse, if the now
alfacher chonses Lo N:‘p-"l?f a pre-existing
viatalion i may seek relmbursement
froms the pevty responsible for the
viokation, inchuding, if applicable, the
utility,

100, Weoalen clarify that utilities may
ot deny new aitachers ancess to the
pode solely based o salety corcerns
sing triim a pre-existing violation, as
Lightower allegas somatimes ooours.
Simply denying new atlachess socess
prevants broadimnd depleyment snd
docs nothing te coresct the safely issue.
We also clarify that a uitilty cenoot
pelay complefion of makeready while
the uiility altampts to identify or anllect
from the party wha should pay loc
correction of the presxising vislation,

5 brue
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103, o the dntetest of promoting
infrastructure deploymant, ih
Ciommiszion adopted a palicy iR 2018
thss simidarly situated silachers should
pay similar pols attachment rates for
compsrable access. lncumbent LEDs
silepe, howsver, that electric ntilities
continue (o chamge pole sitachment vates
significardly b lﬂh ar than the rates
chargsd to -.m.‘.ari}v shusiad
slerommunications attachses, and that
these higher rates inkibit broadband
deployment. To addreess this problsm,
wre Tevise aur riles o eslablish a
presumption that, for newly-negntiated
and newlyenewad pole sttachment
agreemants hetwesn incumbent LECs

and stilitios. an incumbent LEC will
recalve compatable po ﬂatacl1tne:1t

rates, wenns, snd combitions uae
z‘rirsii.t.r-,y siluated L‘.lou,fmm'nu ations
caier or a calde felevision systerm
ftalecommunications attachers), The
utiiity can rebat the prosmmptian with
clear and convincing avidence that the
wactmbent TR receives net benefils
ander its prle aitachmont sgerement
with the utiliny that meterially
adwvantage the incumbent LEC uvey
teluesmuuinications atischers,
102, Ay the Commisgsion hias
racrguized, historigaily, incwmbent
LECs pwhned approximeiely the same
auniher of poles as alectric utilities and
were shle to ensure just and reesonsbla
rates, wrms, and coaditlons for their
attachimants oy negotisting fong-torm
joint use agrosmenis with wiilities,
Thess joint uss agreaments may provids
Lenelits o the inuumbeni LECs that are
not tvpically found in pole attachment
agreements between Jiilities and other
{@lecommunications atischers, suoh as
fovewer make-roady costs, the right (o
attach withouw! advanos utility spproval,
and ase of the rights-of-way obtained by
the utility, among nther benefls. By
261314, however, incumbent LECs swaed
fewer poles than wrilities, and thr
Commission found (et incambent LECs
iy not b in sgaivelent bargetning
positdon with slectrie aiilities in pols
stfachmend n&gnta.mns in somme oa
I 633, the Conunission determined
thet it had the ‘iil"}}(’&!‘i{}" tn ensure lhut
incumbent LECs sitachments to olher
ulilities’ poles are pursuant o rates,
termy and conditions that ave just and
raascnablie, and placed the hurden on
icumbent LECs lo rebud the
presumption that they are nol simifarty
situated to an existing
tefecammunications alim.:he_‘r in arder to
ubstain gecess on rates, tenns, and
conditions that ate comparshie o the
existing telecommunications attacher.

sihwr

P8,

108, The record clearly demonstrsies
that incumbent LEC pele ownership
contintes 1o dacline. bncumbant LECs
arpus thal a reversal of the corront
nresummption i warranted because
incumbent LECs' hargaining power vis-
d-vig anifities has erodod since 2017 as
ihs‘ ¢ pereentage of pale ownership
refative touti huu: has drapped, thus
resudting in increased atischment rafes
relative o thetr fellow
elacommunications sitachers. To
bolster this claim, LSTe]esom provitdes
the resuits of a recant mamber survay
showing that ifs inoumbent LEC
membiers “pay an avarage of £25.12 [ger
year| to {invesior- swnen utilitios taday
in Commissionregulated states ian
Inceecse from $28.00 in 20081,
cummprred 0 cabile and CLEC peovidar
payinents to TLECs, which avevags 33.00
entd §3.75 {par year]. reepeciively {o
docrenss fvom 81,26 and $4.45,

raspectively, in 200"

1{, We are convinced by the record
evidenice showing that, sieue 2008,
ineumbent LEC pole ownership has
deciined and incumbent LEC 13018
altachrment ralos have inoreased [while
;mlﬂ attnchimoent rates far cable and
rlecommunications attachers have
decreasad). We therefore connluds that
ineumbant LEG bargaining power vis-a-
vis utilities has continued to decline.
Therefore, based on thase changed
chenmsiancss, we agree with
meumnbent LEC commenters’ argumenis
that, for new and newly- | pate
atinchment agrasments between wiilities
and tnoumbnnd LECs, wa 51‘.-0111:1
presume that incvnbent LECS ar
similarly situsied to other
ielecommunications attachers and
entitied to pole aitachment rates, herms,
and conditions tat are comparalis to

the telecounmunications attschers We
conchudae that, for determining 8
comparaizie pole atachment rate
naw aid nawlyaenewed pole
allachment agrasments, the
prasurmption is that the ncumbent LEC
should be charged no higher thas the
poria attachment vate for
elecomnnunications altachers
caboulated in aooordancs with

$1.3306{)8) of the Commission’s rules,

Wa find that applying the presumption
in thess ciecuwmstances will promote
broadband deployment snd serve the
privbbic interest: we agres with
UBTelecom that 01‘&3{@5 rate parity
between incumbent LECs snd thai
telecvnnunications competiiors can
engrire and Farther sceslerate
hroadband deployment. Howaver, we
recognliyg thers may bis soma nases in
which incumbent TECs may rontinue to
pasgess greater bavgalning power than

other atlachers, for exenpie i
pacpraphin aress where the incumbent
LEC continues to nwn a iarge nurber of
poies. Thearefore, we establish a
presumphion fat may e rebufed,
rather than s more ,;g:d rile,

165, We extend this rebutizble
presumption e newly-negotiated and
newly-renawed joint use agresraents. &
sew or newly-renewsd pole sttachment
agreament is ons entered inio, renowsd,
o7 Jn overgresn status after the eifoctive
date of this Third Heper! and Crder, and
renawal inciudes agreernents that are
automatically renewed, extendad, or
placad in svargresn satus, Donsistent
with the Comtnission's conciusion in
2011, the pre-2011 pole attuchrend rate
for telecommunications carriers will
confinue to serve as a refarenos point in
complainl proceedings segarding
ngrasmenis hat matsrial Hy advantage an

incesmbent LEC and which were saleved
into after the 207 1 Pole Attachment
Oreler and beforz the effective date of
the Third Heport and Order we release
taday. Thiz inclades circumsiances
whaere an agreamant bas bean
tarminaied snd the parties coatinue to
nomrate ynder an “evergreen’ olause.

108, We conciude thai, by applying
the presymption io sew and pawly
renovred agrecments, we wiil give
inciebent LECs parkty with stimtlarbe-
situaiad tolecummunicaiots atlachers
and encourage infragirurture
daploymen by addressing incunthent
LR Emrgr.«.mn' g ponarer dizad vant tRgH.
We recopnize 1hat this divergence from
past practics will impast privately-
negotiated agrasments and so the
presumption will anly apply, as it
relates w sxisting cop e aGis, upon
renawal of those agreemasnts. Until that
time, for existing nareemm’rs, the 20712
Pole Attarhment Drder’s puidance
regarding review of incumbent LEC pole
attachment complaints will continue to
apply. We disagres with utilities that

rgus that we should not apply the
PEEEUTIEAION 0 any exisling agracments
becsuse existing joind vee apresmments
weve negotiated at & tme of mora equal
hargaining pewer between the pnriws
and becavse inoumbent LECs ragaiva
unigue benafits vndar joint use
agmeman‘-‘q To the extant incumbent
LECs receive et banefits distinet from

se given e other telecousmunications
aftaehers, a utibity may rebut the
:}“esumptzun.

187, Urilitieg can relng the
uresumpticn we adopt loday ina
camplaint proceeding by demaonstrating
it the incumbent LEC recuives nat
benefits thal maleriaily sdvaniags the
ingumbent LEG over other
telecommunicatians atiackers. Such
material benefits may include payving

n-r
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significantly Jower make-vendy cosis; no
arivance spproval (o make aitachments,
oo post-atiachment {nspoction costs;
rightsofway often oligined by olausic
company; gunranteed space oo the pole:
prafeential locating on pole; no
reloration and rearrangstmant roats aad
niarperous additenal rights such as
appreving and denying pole acvess,
enflaciing affachment rents and input on
s hals Tl poies ave placed. If the
wtility can domonsirals that the
inoimbent LEC recesives significant
maaterial bencfiis beyvond basic pole
attachment or sthar rights given to
arroiker tslecommuvications attacher,
thes we leave it o the parties in
negetisle the appropoiaie mte o
tradenifs tn account far such sdditional
heneli,

108 Hthe presumptiog we adopt
today s rebutled, the pre-2017 Pole
Attachment Orderielstomanunicalions
prrvier Tats i the moximum rate that the
ptitily and incumbent LEC may
nogotlate, This coneiuston builds on
antdd clariites the Commission’s
determination in the 2031 Pule
Artachmont Order that the pre-2611
telauammunications carrier rate should
serve "as g referance point in oomplaint
procesdings’” where 2 joinl uss
agreement was found 1o give ot
schvaniages i oo incumbent LEC as
rarmpared W ather attachers. The
Conmnission “[Foundi it prudent to
ideniily a specific vele tobe uzad 338
refaruncs point in these cirmumstancas
bacause i baould] enable betiar
infarmed pole altachmest negotiations
. . . [and]l reduce the number of
disputes” vegatding polo attachmont
rates, Wa renflinm the concluion that
reforance (o this rste is appropriate
where incumbent LECs reesive not
maierial advanizges in g pols
arrachinent agresment. And hsosnse we
spros with conimenters that
estabiishunant of an upper hound will
provide finthar certainty within the pole
attachment markeiplace, and help o
furthar Hodt pole stiachment Ytigation,
we make this raie o haed cap. [n so
doing, we vemave the potential for
socerlainly vaused by ronsidering the
rate merelv 58 & Cvaferenca polat”

I3, Lepad Authonly

108, We conclude thet we have ample
suthority under Section 224 o ke the
actions above to adopt a new pels
stischment process, amend our current
paie silachmant process, clarify
responsibility dor pre-existing
viglstions, and address ouldated rate
dimporities. Sectinn 224 autharizes us bo
prescribe rules ensuring that the rates,
ferrng, aadd conditions of pole
attachments ave jugt and reasonable. Wa

find that the actions we take foday to
speod broadband deplovment furthay
these statuicory goals. While wa raly
solely on Saction 224 {or legal avthority,
our prioritization of broadband
deploymant throughoul today's Third
Rzport and Crdder finds support in
Aection 706{a) of the
Telpcommunications Act of 1685, which
exhorts us tu "snccursgs the
duployment on a ressonghile and timely
basis of advanced telecammunicstions
capability to sl Americans” by
“removiing! bardess Lo infrastruchure
investreent.” Whils Section 706{a] doss
mot previde o grant of regulatory
authority, we look i §t as guidancs from
Crspigrass on how to implement our
statutoriiy-assipned dutise,

E. Effective Date of the Comnission’s
Madified Pole Attachmant Rules

=)

110, Sevaral pavifss have reguested
that the Comenissicn provide a
transition peried in which ty implemoent
ita revised rules govwming pole
sitachunents. Az ATET notes, hie Thind
Heport nad Ordar would modify “the
Commission’s existing Hmelines for
applicstion review, make-ready, snd
self-help and adopl new timelines tor
pre-application surveys, OTME, and
post SITMER and selfhelp inspection and
repan”’ The record indicatas that in
soane canes, these changes will reguire
carviers snd fndusivy membera 1o
smeadily the automated alechronic
systems they use to irack and coordinate
pole atlachment workAow and
autivities, Tharefors, we Hud it
appropriats 1o provide & transitional
peried. To aveid confusion and
fcilitate efficient compliance
nreperation, we also wish to make the
grangitional pericd uniform for ali pele
attactment-relaiad reles, Thus, the paole
atiachsnent-rolated potions of this
Tiird Report and (rder {fe., Sections
WL A=) and the role smendmants
adopiad therein shail becoms alfantive
o b latier of {1} six months slter the
velesse of this itew or £2] 30 days sfter
the Commission publishes a votlee in
the Federal Register announcing
spproval by the Office of Management
and Budgst of the vsles sdepted berein
coniaining moedified information
oliaction regnivements, We belizva that
fiis paricd wit] be sulficient, but no
miore than necsssary, (o sHow affectsd
indusiry mambers to modify their
sygtems to account for the rule
smendments adopied in rhis Third
Repart and Order. The remainder of this
Thivd Report and Order will be effective
30 days after publication in the Federal
Register,

Wi

e

F, Rebuilding ond Repaiving Broadband
Tofrastructuce Affer Disasters

113 We will not stlow state and locud
lawe to stand in the way of post-dizaster
rastorafion of assential communciations
nelwarks. [n the Further Notice of
Proposed Rejemeking in fhis
pracesding, we sought eomment s
whether there are targeted
circumsiences related b disasiers in
which the Commission should wse its
prasmption suthovity, We find that
Sectlons 253 and 332{ci{7} of ths Act
provide authority to presmpt state or
Tocal lwws that probibidt or have the
oHect of prokibiting the rebuilding or
rastorasbion of farilitios used to provids
telenommunications services, and we
commit to the exerciss of that puthoriy
v a case-by-vase basts where peeded,
Sections 253 and 332{c)d 7]} both provide
for preemption of stete and loval laws
that “*prohibit or have the effect of
prohibivag” the deployment of
telecommundoaiions services, and we
vonclude that thegs provisions provida
auwthorily to preampt siats or local lagal
action thal effeciively prolubit the
deplovmant of telecompunications
services in the wake of a disssler, We
alse find that our authority to interpret
cf pussuant te Sections 253 and 332
is not limited (0 naturval disastevs, and
aizs extends to [orce mgiours events
gensrelly. including man-made
dispsters. 48 the Commission has
pravigusly recognizsd. certain federal
veguslationy may lmpeds restoration
effnrte. and we are working to address
thage ico—where it is within cur
authority, we are nommitted i
addressing all Jegsl reguiresments that
stand in the way of prompl wstoation
of communications infrastracturs,

112, We praler to exsroise oar
authority 1o address the spplestion of
Hection 253 io preempd siate and focal
reguiraments thal inhildl network
ragioration on an expaditad adivdicatory
casa-by-uase basis, in which we can ke
imto acconnt the particularized
pivzmnstancss of the state or local taw
i guesiion snd the impect of the
rlisasier, and pther relevant faciors,
rathar than through edapiion of & rule,

113, As the City of Mew Yok
suggests, state and local officiels mav be
well positioned to respond to disastexs
and tmplement disaster rasponsge
sroineal and we will be cognizant not
o suwercise gur preemplion avihority in
a manner that could disrupt thess
efforie, I the wake of Hurricanes
Rarvsy, Tema, and Mara, the
Commission worked closslv with state
and loeal partness to support restoration
of communicaiions networks in affected
areas, and going forward, wa reiterata
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iha need for cngoing coordinabion and
mogperation hetwean the Commission
arnd sinte and local governments to
rebuild demaged telecornunications
irfrastructnrs w3 guickiy as possible. As
the Public Salety and Homeland
Security Bureau s rasponsibia for
crourdinating the Commission's disaster
Fe ponse and recovery activities and is
most chosely in sontsct with stata, local,
and Federal public safety, disastar mliel
ariid yesteration agencies in such

iragtanees, it showld work with the
Wiveline Compatition Buresu and

Viveioss Telgcommunications Burasu io
eport, and provids asgisiancs (o, the
Commisson in its wl'udtca'xr a1 of auch
sidtiers.

V. Final Regulatory Flagibiliy
Amnalyais

114, As requelred by the Regulatory
Flexibility Act of 1983, a5 amended
(BEFA) an jnitial Regulaiory Flexibility
Analysis HRFA) was incorporsted ints
the April 2017 Motice of Proposed
Rulemaking, Notice of Inguir
Hequest {for Comment {Wirel
Infrastruciire Nodice] and into the
Movember 2017 Report and Order and
Declarmtory Ruling, and Further Notice
of Proposcd Rulama !c:mg {Wiraline
Jn*m?fm-:eue Ordery in this wireline
jl":‘f‘L‘ﬁ‘%iTl[Ff‘iFi‘ prrmrmrli)w Tha
Commission soughi writien public
commenl on the propmsals in the
Wiraiine f{.’fmsfm(;iu re Metics anid in
the Wireline Infrostructurs Qrder,
inviding oo mment on the REAS. The
Commission receivod no commontis on
the [BFAs. Becuuss the Commission
muends iis rubes in this Thisd feport
et Oveder, the Commission bos
inctuded this Finsl Regulatosy
Flexihility Analysis (FRFA]L This
present FRFA conforms o the BFA,

A, Need for, and Qbjactives of, the Rules
115, In the Wireling Infenstruciure
Naotine, Vhe Commission conlinued ity
offorts 1o close the digital divide by
remaving barriers 1o broadband
infrastracture investment. Te thiz and,
thic Commission proposed pemerous
raguiatory reforme to axisting rules snd
provedures pegavding pole attachmenis.
116, On November 18, 2017, the
Commission adopied the Wireline
Trifesatruciure Order, which --m(‘retﬁ
reforms 10 pole atmchment tules that
{1} Bar utility pole awners from
charging for certain capital costs Yhat
alrmady have besn racovered from mebe.
ready fees; {2} sot « ta80-day shot cleck
fur resplution of pole access complaiwts;
ard {3} grant incumbent loos] exchangs
cnrrioes (LECS) recipracal secess to
infeastructaee controlled by other LEGs.
1 the Furthae Metice of flmpm;ca

iy

Audammeking, the Comimission saugh;
comment on {1} the treatment of
cverlashing by utilities; and {2} what
actions the Cowmmissivn can lake ta
facilitaty the mbailding snd repairing of
broadband infrastrustuve aller natuesl
disasiers.

117, Conausrentiy, e BOAT, 5
foderal advisory commitiss chariered in
2017, formad five antive werking
groups, 4 well as an ad hov comimitios
it vates and Feas, (o address the tssues
raisad i khe Wirefine Infrastruchies
Natice. Dm ng fve publm mwatings, the
BOALC adopted recommendstions
ra';med o compeiiiive acoess o
breachendd infrastructurs, These
recommeandations informod the
Cornnission’s polioy decisions on poly
sttachrisnt reform.

118, Pursuant to the objectives sot
forth in the Wireline afsjrr‘"hwum
Notice, this Thisd Beport and Qoder und
Decloratory Huling (Ordes} adopts
rhanges to Commission rules regarding
pate attechiments, The Order adonts
changes 1o the cuvrent pole abachment
rules thats {11 Allow now ablachers o
perform ali work, not reasonably Hiely
o causEe a service outige or oliity
darnags, o prepave p')i-'s.-"e far neaw
'».r‘h dine sttachmants fmakera mlv work}?

in the communications space of a pole;
{2} adopt & suhstantially ¢ N.,rtkned
timating for such apphca:‘.mn review
annd maaka-ready work {OLMR pol
attachment thinetinad 13} i’equira new
attwchers to use 2 wiflity-approved
vomiragioy i§ 5 ubibity mskas available o
of gquali fad fommLtnrs autharized
seriann simple make-ready work in
the communications spacs: (4] create a
mura aif;r‘mn" pole atlachment thealing
for wrmmpliex and work above the
omreanications spacs (and for naw
wttachers that chose the non OTMER
timedine for stempls work); {3} enbance
the new aliacher's wxisting :-.ﬂlf “help
paredy for survays and make-ready
work by extending i to sil attachments
{(hoth wireless and wireline] above the
pommunications space of a pale; {4)
raguirs sow attuchars to use utiiily
1pfjmwv condractars when aiilities and
existing sitachsrs ;maq thair deadlines
and the new atiacher elects setf-help o
romplete surveys and make-ready work
that is complex or that involves work
above the communications spacs on a
sole; (71 veguire utliities {o provida new
attachars with detatfed, Hemized
estimates snd {ina! invoicss for al}
raquired make- .uady work; {8 codify
the Oommizgion’s e‘('z-.{mo preccdant
that p\‘uhihita & pra- aﬁprm’ai
requirsmant for overfashing, snd adopt
a vule that allows wilities Lo establish

gagonable advance notice requirsments

r,u up ta 13 days for overlashing and

neids averiashers raspensikde for
easuriag that theh prs:f;ti(:ﬂ.s sad
equipmen) do not cause safsly or
enginasring fssuss: 9} astablizh a
rebustahie presumpimn that, for mewhy-
negotiaind and newly-renawed pais
atiachment agrasmaents betwean LECs
amd uhhlws hwambart LECs will
rareive compasabie poke attachment
vates, teams, and conditions es similarly-
tuatedd telerommunications carrisrs of
czble television system providing
telecommmunications services; and {10}
satabdish that new atlachers are not
rasponsible for costs asseciated with
hringing poies or third-party equdprment
into compliznce with current safsty and
pole cwner ennstruciion siandards o
1he sutent that such poeles or thivd.party
eguipment were out of compliance priey
1o he new aitachment, The
modifications to our pale sttachment
Tulas will farilitate deployment to and
reducs Bartiers (0 Acnass tnfpastructurs
by reducing eosts and delays typically
a'ssr_.qnjic‘d w;th the pele atechroent
process, Ultiraately . these pol
attachment seforms will contrihute o
incressed broadband deployment,
decreased costs for consumers, and
incresged rarvice spoeds.

B. Sumaary of ‘-'jcr:.z,-.'crméhln:!fs Rafsad

Ly Pubific Comments in Responies to the
IRFAs

119 The Commission did not receive
soraments addiessing tha miles and
policias nraposed in the [BFAs in oither
The Wireling Infrostruciine Notize or the
Wirsling Infrastrocture Drder,

0. Respanze ip Ceaunents by the Chief
Counsad for Advocasy of the 8B4

1248 The Chief Counssl did net file
any comments in response L this
proceeding.

D Pescripiion and Estimate of the
Number of Fmofl Entities Te Which the
Aulas Will Apptly
121, Thae RFA directs sgencies to

provide & descreiption and, where
feasible estimale of the number of
small sniities that may he sfiected by
the final sules adopied purseant oo the
Crder, The BFA gevarally definos the
term “smail sntity” as having the same
meaning as the terme “small business,”

“znall orgam.r,abou” and “smakl
governmenial lurisdiction.” In addition,
the term “small buslness”™ has the same
masaning as the term Vamall-business
coancara’” under the Small Husiness Act.
A Usmatl-businese conosrn’ s ong
wiirh: {11 s independently cwnad aad
cpernted: (2] is not dominant in s feld
oi operation; and (3] satisfies any
additional oritsrie sstabiished by the

SBA.
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122, The clesuges {o our puls
‘?af_hmen rules affoct chligations oa
ilities that vwa noles and
\eit‘t‘omm unicailons carriers and cable
tesdoviston syatsms thal sesk (o attach
equipment to utility pales.

123, Smulf Buginissses, Sl
C¥rganizaticns, Smalf Governmentai
Furigdictions, Qur actions, sver lima,
rraay affect sieall entitiss thst are not
easily valeporized af presant, We
thersfore describe heres, at the outsst,

thires comprehensiva smell entity sige
standards that could be directly alfected

hieseln, Pirst, while there are industey
specific size standards for smail
businezses hat are waed in the
vegulatory Resdhitlity anslysis, acanrding
tex dants. from the 83A%s Oifice nf
Advosacy, in general e small business is
an independont business having fawsr
1oma B0 employass. Thess Lypas of
srnall businesses voprasont 8% 8% of all
vusinesses in the United States whiclk
{runslstes to 29.8 aillion husinesses.

124. Next, the type of small entity
deserifut gz 1 "small organizuiion® |
geoesaily “any nol-for-profit enlerprise
which is independe 11?".’ owned and
apaerated and 15 not dominant in its
fmid " Nationwide, ssoof Avgost 2018,

Tore were appraximataly 2 355 434 small
orgassuaai-om baswdd oo registration and
tax data Hled by nonnre f;is with the
Internal Revenue Service (RS}

128, Finally. the smail antily
der (‘Nl e small governmental
jurisdiction” is defined gancrally as
“governments of ciffes, countiss, tewns,
townships, villages, sehaol districie, or
spscial districts, with » popu dation of
!ms than fifty thowsand.” 1.8, Unnsus
Tuvear daia from the 2012 Capsus of
Govarunents indicate that there were
G435 local gow:—:nme:‘{al iurisdictions
comnsisting of genami purpﬁse
govemments and special purpcss
gavernments in i Uv-ier} States. OF
thiis puinber there were 37,132 general
purpase governments {county,
municipal, and towa o township) with
popatations of lesy than 56,004 and
12,189 special purpese governmaonts
findependent school districts and
special districts] with populadans of
Yess than 50,000, The 2012 ULE. Census
Burean daia for most types of
govammmenis i the iocsl governmen
uategory show that the majority of these
gavernments have ,mpmohwls of |
thaan 30,000, Based o ihis data we
matimale that at lesst 46,316 loeal
govermmsat jurisdictions fall is ths
eategory of "small gonvernmental
parisdiciions,

126, Wired Telecommunications
Loarriers. The 1.8, Census Burs
dafinas this industey a5 “esteblishmants
wrimarily f:nb,ng-f-_l iy oparating and/or

aroviding aooess 10 iransntssion
taciiities and infrastructure that they
o andfor lease for the fransmission of
vaioe, data, text, scund, end video using
wired communications nebwsks,
Transmission facilities may be based on
2 e technelogy or 2 combinstion of
rolopies. Estabiishoments in this
uu.uutﬂ,r une the wirsd
enommunicalions nelwork fsoililtes
that ihey opersie to provide s variaty of
servises, such as wired telephony
services, inchading VolP services, wired
{cakie} audis and vides programming
distvibaiion, and wived broadhand
internal eervices. By excaption,
establishrnatds providing satelite
television distribution services using
facibiiies and nfrastructare thal they
nperate are ncluded in this industrs
The SBA has developed 3 zmall
business size standezd for Wiced
Telavommunications Coretervs, which
vonsisls of atl such companies having
1,500 ar fewor minployess, Consus data
foe 2012 show that thers wers 3,317
Hmu thul oparaled thal vear, Ol this
rotal. 3,083 cpevatad with fewes than
1,000 employese. Thus, under thiz size
standard, the majori tgf of firms in this
lﬁd‘l“!‘( ran be congidovad amall,

127. Loca! Exchan g8 Carriers :UE.L&.)
I\m?.ﬂaa the Commissios aar the 3634
bz daveloned s sive standard for simall
businesses applivable to local suchange
services, The closest applicabls MAICS
Code category is for Wirad
Telecmuunications Carriess, as
dalinad in parsg vaph 14 of this FRFA,
Under that size standard, sach a
Business is smail if it has 1,508 o fowor
muplovens. Consus data for 2012 show
that there ware 3,117 firms that opevated
that year. O this lotsl, 53.08% oparaigd
with fower than 1,000 employees, The
Commission therefore sstimates thai
st providers of loesl exchange carder
service are small eniities that may ba
affected by the rules sdaopted.

128, ncumbent Local Exchaonge
Cosriers [inpurnbent LECs], Neither the
Cemmission nor the SBA has develeped
& small business size standard for
tncumbent local exchange sevvices. Tha
vlosest applizable NAICS Code colegory
is Wired Talecommumnications C.ame; §
ag defleed in paragraph 14 of this FREA
Undar that size standarnd. such &
Business {s sieat] iF i hes 1,500 o fower
emplovess, Accerding to Commission
daig, 5.117 firms operatad in thas year.
OF this tofal, 3,083 operated with fewer
than 1,000 employses. Consaguently,
the Comunission esilimates Ul oosl
providere of incumbert local exchange
vive are small businesses that may be
facted by the rules and policies
adapted. One thousand thres hundred
and seven {1,507 lncumbent Loos!

Exchangs Carriers reported tl“‘at they
were incumbent leoat excha EE servise
providers. OF thig toral, i estismated
1,008 have 1,500 or fewer smplovess,
128, Compstitive Locxl Exchange
Carriers {oompetitive LECs), Compriitive
Access Providers (CAPs) Shared-Tenant
s Providers, nad Gther Locaf
Service Providers, Relthar the
Comimission sor the 8BA has developad
a sall businesy size standerd foo these
service providers. The appropriate
'wl L; Unde 1alz‘gt ry i W;i:‘d

}f:.lmf-:ri 13 pamgraph 14 of t%u: E‘HFA.
Unsder that gize standard, such a
business is small if it has 1,800 or fewer
employees. L5, Census data for 2012
indicate that 3,117 firms operated
during that yasr. OF that nunber,
operaigd with fewer than 1,060
employess, Hessd on this data, the
Comralsslon conchudes that the majerity
af Cempetitive LECs, CAPs, Shared-
Tenant Service Providers, snd Other
Locsl Barvice Pravidess s small
antities, A r'r'f)"dfng to Comimisglon dats,
t,442 oarriers reported that they wera
exngaﬁod in the provision of either
competitive loce! exchangs services or
competitive access provider sevvives. {Of
thesc 1,442 cartless, an catimaled 3
have 1,800 o fewer empiovees In
adddition, 17 camiars have repariad tha
thay are Shared-Tenant Service
Providers, and all 17 ave satimated o
have 3,300 or fewer amployses. In
addition, 72 carriers have reparted that
they ara Other Laral Service Providers,
U3 ihie total, 70 have 1,500 or fewer
emplovoes, Consequently, the
Comrolssion estimates that mast
pl‘f‘"ldws af o umpa‘hiwe local gxchange
service, competiitve aocess providers,
Shared Tenant Service Froviders, and
Dther Local Sarvice Providers are small
erditize that may be affected by {lis
sdopled sules.

0, Insrexchange Carriers {180z,
MNoithor the Commission nor the SBA
has developed 2 defindlion for
Interexchangs Carriers. The close
[HAKLS Oode catepory iz Wirsd
Telecornmunications Davrlers as defined
in paragraph 14 of this FRFA. The
appiizable size standard wader S3A
males is that such & business is small if
i1 has 1,500 or fawer emplovess,
Aceording to Goonmission data, 359
nompanies reportad that their primary
felevommunications servics astivity was
the previsien of inlerexchange ssrvices,
IJf‘hiw tostal, an Pctin' ated 317 have

500 or fewer eippioyees and 42 have
mﬁre than 1,500 amployees,
Consequently, the Comemission
estimates that the maiosity of
interexchange service providers are

3,088

2538
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synall grtities that may he aifocted by
the gdopted risles.

131 Deher Toli Carrers. Heither the
Commigsion nor the SBA has developed
2 sive sipgedard {or small businesses
appdicable to Grher Toll Carviers. This
sategory Inciudes toll carvises tha do
not fall within the categories of
innterexchpnge carriers, operator service
provides, prepaid caliing card
providers, ssiellite service carviers, ov
toil resellors The closest spplicabls
BAICS Cnde catagory is for Wired
Telecommunications Carrisrs, as
dafimed in parsgraph 14 of this FRFA.
[fnder that sige sfandard. such a
business is amal! if it has 1.5G0 of fawer
employess. Densus dats for 2032 shows
that thers were 3,117 oy thed opaosted
that vear. Of this Inlal, 3.083 upers
with fewer than 1,000 emmployvess, Thus,
unidder this category and the assooiated
sinall business sive stangard, the
maimity ol Other Toll Garrters zanbe
nonstdered smail, Accosding o
Commdssion dola, 284 sempaniss
raported that thetr primary
telecommunications service antiviiy was
the proviston of olber toll cardage, ot
these, an entimatad 274 have 1,500 ar
fower employess, Congeguenily, the
Carmmission sstimatss that mosgt Other
Vil Garriers that may be affectsd by our
riiles are small

132, Wirgless Telecomimunioations
Cereriere {Except Suteiliie] This industzy
vornprises astablishoests vogaged in
eparating nnd maisteining switohing
snnd transmission zoilitias fo ‘}fi“'Vldc
cormmunications via the airwaves, such
sz celinbar services, papging servioes,
wirgless intemet aroess. and wirgles
video sevvices. The apy Fopriate size
siandurd under 524 ruales is that such
a business is esmail if it has 1,500 or
fowar aipployees, Forthis imjuqﬂ.
Cenzus dals foy 'fm g sbow thal shere
wears B67 firms that operaied for the
pratire vear. O this tatal, 855 Hrms had
feway than 1,000 employees. Thus.

unele this calsgory and the associated
size slandard, the Commission estirsates
that the majority of wimless
talacommunications carriers {exoep
satetiite) wra small entities, Stmilarly.
aconrding to i cped
Commission data, 413 era repirted)
that they ware engaged in the provision
af wireless tatephony, inlud: g aellufar
sorvice; Pessonal Cormntunics:
Service [POS), and S;:m.m.m-;d Mobile
Radio (SMEI sevvices. 0 this ol an
estimated 261 have 1,508 or fawes
employess. Consequanidy, il
Cormission sstimates that
approximately bialf of these firms can be
considersd small. Thus, using svaileble
dota. we astimaste that (he maiovity of
wirslzss firms can be considered smatl,

fRirte Hegs.!n‘:r)uj. Tm: f_’. ?r.rmns\sian has
developed 115 own stoail buslness sine
standards lor the purpnse of cabls rate
regulation. Undor the Comimission’s
ruing, a “small cable company’ is one
sarving $00,000 or fower subsaribers
nstionwide, Industey dats indicste that
there avg currently 4,800 active sabie
systems in the United States. Of thig
total, all but ning cable aperators
natianwide are gmall undser the 400,000-
subsnriber size standard, In addition,
ursder the Comnsiesian's rate regulation
rules, & “zmall systern’” s 8 cable systam
garving 15,000 o7 fower subscrtbers.
Cupesns Compmission seocrds show 9,800
cabie syetoms nationwide, OF this totsl.
3,300 cable systems bave {fewer than
12,000 subseribers, and 703 systems
have 19,000 or mors subsoribers, hased
on iha same records, Thus, under this
standard 25 well, we esthsta thay most
cabie systems are sruall entities.

134, Lodde Svslom Dpwraiors
{Telecarn Aot Standard). Ths
Comrnunicaiions Act ol 1934, 8y
amended, zlso rontaing & gize standard
fL\' smald cable sysiemn opsratars, which
is “a eable oparatar that, directly or
thrrauph an siliHate, serves in the
spgregsta lower thag ans peroand i all
subscribers in e United States and 2
aot affilisted with any entily or entitiegs
whose gross znnuaal reveaues in the
apgpragats axnosd $250,000.00¢ are
approximately 32,403,705 cable vides
auhacribers i thae United States Inday.
Agcurdingly, an spevator serving Frwer
then 524 037 subseribars shall be
deenmed a smabl aperator if its annual
ravenues, when combined with the tolal
sruruab revanues of all its affiliates, do
not sreeed $250 milien in the
agpregste. Based on availgble data, we
fing that 51 bist ains incambent sable
operators are smasll snkities under this
size gtandard, We clarify that the
Copunission neither requests nor
cullects information on whether cable
ayatom spoeraiors are affiliated with
wrbities whise gross annual 1evesuss
exceed 3250 milliom. Adthough it seems
certain thal some of thess cable gystem
operators are aftitisted with entitiss
whnge gross anmisl ravenues axossd
525,000,000, we are unable at this time
to estimate with greatey precision the
wusnber of asble aysten operators that
weuld qualily as small csble operators
undsr the definifon in the
Communications Aol

135, A Cifer Telecompiunications.
Al Diher Telecommunications” is
defined as bilows: “Thig 115, mdqﬂ:tw
is nomprised of esablishments that are
primarily ongaged o providing
specialized talecommunicstions
aorvices, such as satellite tracking,

communications telemetry, and radar
station operstion. This mdu::t!'} also
inciudes exlablishments primarily
engaged i providing satellits tarminal
stations and assooisted fcilities
ponnectad with one or mors terrestrial
systents and capable of tranamitting
talecommunicatinns te. and receiving
telecominunications from, saisflite
syyiema. Retablishments providing
Frrtnrnot services of voloe over sr,(emet
pmtsm[ {(VoIF) services via oliewt
supplisd telecommunications
connsmions are also inclugad in this
industry.” The 5EA has dzvaloped o
small business size standard fiv 2 Al
siher Telenammunications,” which
consists of ol such fivms with gross
anvuel receipts of $32.8 million or less,
For this category, Cotsus Buveny data
far 2012 show that thers wers 1,422
Firms thsi operated far the entire yoar.
G those firos, a total of 1,400 had
anmual receipts fess than 825 million.
(.Irmsssquefiriy wa nonclide that the
v of All Gither
nmunications firms can be
cansidered small.

136, Electric Powsr Genaccliosn,
Fransmmission and Digtridution, The
Ceasus Bureau defimes this category as
fetlows: “"Inis induskry group omprises
estabiishinents primarily engaged in
generating, ansmitting, andfor
distributing slechic power,
Establishments in this i dustey group
may porform one or maore of the
foilowving activities: {1} Operais
genaration facilitiss that produace
elaciric energy,; {2} operats transmission

sysimns that convey the electricity from
thie genevation fucility to the distribution
sysiem; and (3} operate distdbution

sysiems that convey eleciric power
recsivad from the ge"mrni on factlity or
tha H:lmmm sion systen (o s finsl
cunsumes.” This calogory includes
plavwin .LJUWHI disiribution,
hyidrveleciric power generation, fossil
fusd power genecation, nuclesr electnic
powsr generalion, sulav power
generation, and wind power generation,
a doveloped a smaii
ine standard for firms in this
sedegory based og ihe number of
emgiay%s working 17 8 given business.
Annording o {..-um-ua Bireay data for
2012, thers were 1,742 firms in this
category that oparated for the enlire
YOar.

187, Molural Gas Bisleibution. This
eConcic cengus Category sommprises,
“[1} estsblizhments privearily engaged
i operating gas distribution systerns
te.5, meing, meters); {2 pstablishononts
KL.oWR 83 grs ThaTkaters 1hat buy gas
from the well and sell it 1o o distribution
aystem; (3 estshbishments known as gas
brokers or agents thal artsnge the sale of
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gas ouer gas disirihution systems
operatad by others: and {4;
establishmsnis primarily engaged in
teanamitiing and distributing gas to final
copsumers.” The SBA has developed a
srnall husiness size slendard for this
nduskey, which is all such firms havipg
1808 or fewer emplovess. Asgording to
Census Bursan data for 2012, thers were
+22 firws in this category that opersted
for the entire vaar. O this toial, 399
firms had emplovirant of fewer than
1,006 employees, 23 firmis had
amploymant of 1.040 amployses or
mugee, and 37 firos were not
qpph-immi Thus, the majorily of Hems
in this catepory can be considered small,
138, Wofer ¢ bupply and Jrrigetion
b ; cenig, This economin census calegory
‘comprises setelitishunents primaily
angaped 10 operating water treghment
plants andfor oparating waler supply
sysbems. The water supply systam may
ncturde pumping stations, agusducts,
andfer disteibution mains, The water
may be usad for drinking, irmigetion, or
oiherwzes.” The SBA has develoned a
srnal business size standard fort
incustry, which is 51 such firms having
$27.5 millian or bess in sunual recsiple.
Acoording to Census Buraze data for
2018, thers were 3,281 firms in this
categury that opardtad for the entire
year, OF this tolal, 3,035 firms had
anual sales of tges than F28 millinn.
Thus, the majority of firms in this
zaregory can be conaidered small.

. Doswrtption of Erodected Heparting,
Rennrdkec 'Jm.e, aesed Cibor Coanplinnee
Raqzmsm&nfc Jor Smndl Erstiting

139, OTAIR Afternative Pole
Adtgohmen! Proceds, The Urder adopis
an OTME ;:-ffia wiachment altzrnative o
the Onommission's e<isting p
artachmant Hmeline. Now sttachers nay
serform sl stoiple niske-ready wol
required 1o actommiodals new wiraling
attachments i the communications
spnes oa 0 pole, Fiest, eny UTMR work
witl e pr;.fqm-z.rj by a utiiitv-approved
contrartar, although a new adtachar can
uae Hs own qualified contracior w
portorm UTMER work whan the urility
dows not provids o st of aporevad
contmacters, Sseond, new atlachers must
rrovide advsnced potice and atiow
represeniatives of sxisting attachers and
vhie wiflity a reasonable opportunity 1o
hie prasent when OTMR supveys and
make-ready work ave pfarfrarrr-;ﬂrj. Third,
sow sttachers must allow existing
abtachers and the wiility the ebilitv o
inspent wid reguast any cowective
messures soot afier the new atischar
jrerforms the OTME work,

146 The Grder furkh that the
OTME prossss begine upop utility
recsing of & complets sppiication by o
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new attacher b attach to its facilitiss. A
somplete application is defined as one
that provides the wiility with the
i})f‘.'sﬁ'f!f:!‘iﬂi'i BGCEESBI"}’ U!'!(jt}!' s
proceduares, as spacitied in a master
servios agreamsant or in publicly-
released reguirements al the thns of
submission of the '=ppli-"ztlﬂ- a, in hegin
to survey the affected poles. The Cireler
fusthae astahlishes thal 2 ity has ten
pusiness daws after recaipt aof a pole
attachmant appiication 1o daterming it
the applivation is complate and notfy
tha attacher of that decision. 1 the
uiliity notifics tho attacher that its
apphcation iz not compiate within the
e lms:m s-day review period, then the
uiilicy tspecify whers and how the
aﬂp],rﬂhcn is deficient. i tha utility
provides no respogse within ten
business davs, or iF the utility rejects the
application ss incomplste but falls to
v oany deficiencies in the
ication, then the application is
daamed completa. [F the utitity timaly
notifieg the attaeher that its spplication
ig incomypiete and specifizg the
daficienciss, then a resubmitted
applivatien need only supplement the
pesvious applization by sddsessing the
isgues identified by the utilgy, and the
applivation will be desmad complete
within five businegs davs alter iis
ssion, unless the utifity
ias which deficiencics werse oot
addrassed. A naw altacher may oilow
e rasubrission grocediare 58 many
times s B chaoses, s b ws b aach
came it mekes & bons fide attemy 1o
norrect the issuss identifiad by tho
niility, A utliity must raspund 1o new
attachers within 15 days of receiving
f'sumipu peda nrtax.hmea applicstion,
¥ mm 30 dsvs for Jargas TROUBSLS.
141, The Croer rsnwui:- thet undar
the {TMR process, ik is tha
resporivibi‘iiw of the new sttacher (o
condunt o suvvey of the affectad poles 1o
datermine the make-ready wark io be
performed. In perfarming o fiald
inspeciion &5 part of any pra-
consiraction survey, the new atacher
miist pernit epresentatives of the
wiiity and any ex!fimo attachers
pot erdaiw affacted by ihe propesad
maks-ready wark to be prasent for the
sumvey, psing commercislly reasondble
sblors to p:uwria slvesue nom g of the
dide, time, and location of the suevey of
nat less than i}nee (2} bustress davs,
4%, The Or r"fwr?f'mn‘a that the Dew
allacher ansures that iy eontractor
daterminsy whather the maks-ready
wark identifind in the susvey is simpis
ar vomplex, subjact to as electric
wtitity's right to reasanably object ks the
dmtermination. The new mtfsr}-e'\ i |
wanks 1o uge the OTMR provess and s
pligible o do so based on the sureay—

must elact YTMR in s pcie attachment
application and identify in its
agplu_atmn the simrple make-ready work
te be performed, The Order requirns a
utility that wishes to objest to 5 siraple
make-teady determination to raize such
ak shisction during the 15-day
application review peviod {or within 30
days in the cszs of huger orders). Any
such chiection by the wiility is final and
deterenivative, so long a5 it is speciﬁc
andd in writing, includes ali relevant

e‘r‘ dence and information supnering is
decision, pravides & good faith
sxplanation of bow such evidente snd
infnrmation relate ia a determingticn
that the make-ready i not simple, It
this case, the work s desmed complex
anid must foliow the existing pola
attachment Hmelineg thal is modifiad in
this Crdder. 11 the make-ready work
involves o mix of simple and comp
work. thin the new attacher may eloct
to bifureate the work sad must »vhxmt
separate applirations for slmple and
complex work

143, The Order provides st ihe new
attacher can elect to proceed with the
NECREEALY s;m pie make-ready work by
piving 15 days prios writtan notes to
e urility and a1l affociod sxisting
attachers. The new sttacher may pI‘B‘JldE‘
the reguired 15-day notice any time
sftar the utility desms it pale
altachment spplicadion mmplem. 1f the
new atlacher cannot atart nnxn—mcu:y
work on the dats spocified in its 15-day
aotice, then the rew attacher must
provide 15 days advance notice of its
revized make-veady date. The new
attacher's noting must provide
reprezamiativas of the 'u:iiity arat
existing attrh fers: {1 The date and tims
of the make-ready work, (2} a
description of the make-ready work
invalvad, {3} 4 reasonabiz nppﬁ;'?unify
0 be ,,nesam when the aaka-ready work
is being performed. and {4} the mame of
the contractor chaszn by the new
aitacher to perform the mnl_e Teady
suark, Further, the new attacher mist
notify the existing stiachsr mmedistaly
i the new atfscher's contractor damages
anathar compsny's or the aillity's
equipment 67 cabses an cuirge Ehat is
reasnnably fikely o m,errrpt the
provision of service.

144, Finslly, the Drder reguirss the
new attacher to provide notice io the
utitity and affecied existing sttachers
within 18 days after OTMR maka-resdy
waork s completed on a particuise pole,
i ils post-make-ready notice, the new
sttacher must provide the utility snd
existing attachers ai least a 9C-cay
nericd tor the inspection of make-ready
work performed by the new shtacher’s
camieactors. The Ondar requires tha
uiility and thes existiog sitachess to

TER




Federal Reg

ster f Vel 83, No. 1/5;‘5’1&

ay,

Saptrvebor 14, 2018/ Roles and Regulations

46533

nc‘:ify the new attacher of any dam;’:gc
oy any code viclaions cauged to fheir
squipment by the naw attachar’s maks-
raady work and provide adequatg
decumsniation of the demage o
violgtions within 14 days after axw past-
make ready inspeciion. “The uthity or
existing altacher can sither cornplsts
any necessary rernenial work and i
ihe row stiachar for ra amfmbi( rivsls
fix the damage or vialati :
thie naw atiacher 1n fix thsz damage a1 its
expanse within 14 days following notice
from the utility or existng sitachor,

143, The Qeder alsn astablishes that
rew atlachers musl use a utlity-
approved contracior to parform QTMR i
B outility makes available a list of
gualified contractors authorized to
perform simple mahercady work in the
communicaiions spate of ks potes. New
sred existing atischers may regiest that
pontracters meating the mintmum
guaiification x’:‘:qsliremmts b acddad o
thre alility's list and urilisies may not
unreasonably withhold consent to pdd =
new counbracten i the Hst, To bo
resscasble, & ulility's decigion 1o
withhold consent musi be prompt, set
forrthy in writing that describes the basis
fore rejection, nendiserinminatory, and
bazad an feir application of
cammercially reasonsbls ragnirewenis
for contractaors relaling lo fssuss of
safery or reliability, If the use of an
approved contractay 19 not reguaised by
the atility or no approved condracion is
available within & reasonable tims
paricd, then the Orderaliows new
sttachers to naa qualified vontrastors of
their choosing to perform simpis maks-
ey worlk fu the oommuanications
apace of polas. The ut Lil"' may mandafe
additional commercially reasonabls
raguirements fir con lramurs ralating o
issees of safety and 5 t“i"]hl tiry, but sush
retuirsments must ¢ arnrmnicats
the safety or reliabl iatv {ssue, be o
diseviminatory, in weiting, and pablialy
available. New attachers must provide
thie name af their chogen rontrpokor in
the thres-tusziness-day advanoce notice
for SUrVRYE OV the 15~day nulices sent o
atilities and existing atlachess in
advance of commeancing UTAE wark.
The uihty may veio any contrscior
chasen by the new sitacher as long as
the veto is based on reasnnabie safsty or
reliability concerns rolated io ths
coniacior's ability fo mee!l aue o morg
of the minimuen qualificetlons ov the
utility’s previously posted safety
standards, and the THER identifios o
teaat nua qualifiad contractor svaiiable
te da the work. When vetoing an
attacher's chasen contracter, the wiility
st identify at least one qualifiad
contracter sveilsble to do the work. The

utiiii‘y must exevcise Ha veto within
gither the three-busingss.day notios
period for surveys ar the 15-day notics
pariod for makeveady. The objsction by
the ntility is determinative and {insl,
148, Tha utility or naw attachay must
cartily to U utility, within either the
three-business-day notice period for
surveys of the 16-day natice periad for
make-ready, thal any centraciors
perform OTMA mest the fuilowing
rindmum requirermnsnts: {11 Follow
published safety sud opsmtions]
uidelines of the utility, if available, but
if unavaiduble, the contractor agrees to
{otow NESC f;{umelmas, (23 rend and
fpllow licensed-enginsered pole designs
for make-ready work, if required by the
utibity; (3] follow sl looal, state, and
ferderal laws and reguistions including.
but not limited o, the reles regarding
Chualifiod and Competent Persons vnder
the requirements of the Ocoupational
end Ssfety Health Administration
fOSHA) rules; () meet or exceed any
uniformly applied and reesonable safely
raoord thresholds set by the ueility, if
made available, L4, the contractor dees
nat fave an unsafe vecord of significent
ssivty vinlations or worksite arcidents;
znd {3] be adeguatsly insured or be sbls
o ostablizh an adequate pesformance
sond for the !Fad}»&"“c‘olj\/ w1 owill
rm, including vk 1t will perform
ok facilitizs savned by existing
altachers. The utilioy may mandais
stditional comemarcialiy wasonshle
requirerants {or contractors relating to
iszues of safely and reliahility, tat such
requiraments mast b non-
discriminationy, in wriling, and publichy-
avaifuble {f.e., ou the utillty’s website}
147, fxisting Pole Afachmawt Process
Heforms. The (hder makes ta rgcied
changes to the Comvmission's existing
oole attachment timsline for
attachments that sre not eligibls for the
C.‘JTMF’. nrovess and atlachers °;.1c~1 prefer
ihe existing process. Thess reforms
incliade revising the definition o7 a
coanpleie pole aitachment apnlication
and estabiishing o tmeline for o ulility's
:‘fpm'rrﬂua‘a?hm whezitm ﬁpiﬁmauf'n is
complete; requiring vtilitiss w provide
at leagt three business days” advanos
notice of any surveys 0 the now
ﬂtiarl‘.ﬂ,r ostablishing s 36-dny daad
for ail make-resdy work in tha
eommbnications sp shrenmlining the
utility’s notics requirements;
ehmanaimg the 15-day utiiity make-
ready poring for corsmunications space
attachments; streamlining the prility's
notice reguirements; reguiring atliities
to provide detatled estimates and final
invaices 1o new attsshers regarding
make-ready cosls; nhansing the sew
atlacher’s seif-hely remedy by making
the remedy avatlable for surveys and

line

N oaitarhmants
anvwhere on the pale {n the event that

ma}re—'ﬂadv work for a

the utifity or the sxisting aftachess fail
to meet the required deatilinas; and

revisiang the contracior selection process
far a new attacher's seif-help work,

146, The Order retzins the mdsting
requirement that tha pele attachment
thaetine '-U?fim; wgon uildity receipt of e
m"smp:.ﬂ.-rf— application o sttach fncititias
i its ‘p‘_--FI, bm rovises the definition of
a complete applicarion to ar sprlication
that provides the uitlity with the
informarion wooessary under iy
procedures, as sperified in a master

service agreement or in publichy-
releassd requirements at the time of
subrnission, to hegin to gurvay the
tferted poles, The Order then adopis
ths sams timeline as sat out in the
OTME-process for v uility to determins
vhether a pols attachment appliosiion
{5 complete.

14%. The Order niso requires & utility
io permit the tew siwoher and any
existing attachers potentially affected by
ihs new attachment to be present for
any pole surveys. The niility must use
ro.umcrcially reasonable efforts 1o
provide st oast thras businsss days’
advanee potice of any survevs to the
new attacher and =ach sxisting attacher,
inciuding the date, thme, ]ocetmn af tha
BUTYRY, and the name of the contractor
ocxrfmmmp the survay, Tha Crifer
provides thot ihe wtilily may meet the
survay requiremesnt of our sxisting
timeiine by electing 1o use strveys
proviousiy pnapaff-*d on the poles in
guestion b}r new aitachers.

150, The Chrder amsnds the existing
mmaka-resdy timelins by (1) 'Pdm,mg the
deadlines for bath s-mp!e and complax
meke-resdy work from 60 to 38 days
fand from 105 fo 78 for [arge veaguasts in
the communications spacel; and {2}
stiminating the pptional 15-day
extension for the utility to complets
communications space make-resdy
work, The Order madnteins the ouwrrent
smske-ready deadline of 20 dﬂys {and
135 days for lerge requests} for make-
ready bwc, tha communications: space,
Huw cves, Fopr all attachments, the Order
vataing as a safeguard our existing rule
-..l‘f:.minp niilities to deviste from the
make- re.zd timelinesz for good and
zuffiriant cause when i is infeasible for
the wtility to complete meke-resdy work
within the presoyibed timeframe,
Further, sn exizting attacher may
deviate from the 30-dav deadline for
compliax make-veady in the
commankcatious space {or the 7S-day
deadfing in the caze of largsr orders) for
reasans of safely or service interruption
that vendars it infeasibla for the pxisking

itacher o commplete complex make-
“rady by the dendline. An exizting
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attacher thal s deviat-ﬁs i
immediatsly notify, in wr iting, the new
sitacher and ather sHacted suisting
srtachers, idantily the sffectad pules
arved wnielude # detatiod expianstion of
tha basis for the devistion and & new
vermpletion date, which cannot extond
beyond 50 days frem the date of the
utii*x‘y make‘mady notics 10 existag
gtischery (or 105 days in tbe cese of
larger !.‘sd 8} The existing atlscher
cannol deviate from the compler make-
seady tine Himils for & period loapes
than necassury i complete make-seady
on the alfeclad polas. I oomplex make-
ready is not ommpiste within &0 days
frgm the dale thai the existing attacher

sends notice 1o the now attacher, the
now attashes can complsle the work
using a utliby-approved contractor,
Existing aitachers must acl in goed faith
in obaining an extenzion. The Cirder
also provides that when a uiility
pravides the required make-ready notice
i grusting abtachors, then it muat
provide the new stfacher with a sopy of
the notios, phus the contact information
of axisting altachers to which the
natices wore sent, and harosdter the
new attachier (eather than the atiiiiyg
must take responsilility for encouraging
and coord

ing with existing sitachers
15 BIBUIR L Lurq‘-]ﬂho-s ol s ]i.(: weadly
work on 2 Hmely basts,

151 ..xpa"mmb upan the
Comeaission's existing maka-gasty son
estimets requirement for nh?uwa, lhe
Grderveguires o uliiliy so detail ali
wakeseady cost sstimales and tina
tnvpice: on & per-pole basts whese
vequestad by the new attachar, Fined
ooste that are oot necessarily charged on
a per-pole basis may bo submilled via
per-ob basis, rather than 2 pole-by-pole
bissis, even whore a pols-by-pole
estimafe ar invalce is requestad. As part
of the dstsiled estimats, the uiility is
raguired 1o disclose Lo the new attacher
its projectsd materiad, sbor, snd other
refatad costs that form the basis of §is
estimats, including specifying what, if
sy costs, the ulility is pasying through
L5 the new atischar fror the wlility's use
af a thipd-pary comrastor, The utility
must alse provide doswmanistion thal s
sufficent (o determins the basls of all
charges i the final invoice. including
anry material, labor and other related
cnuta. I a uiility compleies meke-rendy
anpeh the final cost ol the mmk dems not

daffer From the estimate, it 1s not
m{mlrr}c 1o provic da the new ahat,her
with the involce.

182 To inorease beogdbacd
dcp‘m"mm;i the Oeder mmodifies our
sxisiing pole silachunent rales by
apxiending a new attacher’s svjlf--_'teip
rm-mi;’ for surveys and make-tzady
wrovk to all stiachments above the

sempmunications space, i clmng the
installation of wirelsss 36 small calls,
whon the utility or axisting stlachers
have not met make ready work
deadiines. To address the safety
concerns of silitiss with regard fo sell-
help work, the Ordar venuites that now
attachers, when invoking the self-help
vemedy, (1) use o utiity-approved
comiractor to do the make-ready work;
{2) provide no loss than Hso business
davs advance notice for self-help
sarveys and five busines: days :--']vam*.e
mui‘iu: of when salf-help makeresdy
wark will be parformed and 2
rgasenable oppoTiunity to be prasent; {3}
pmvidt‘. atice to the uillity and existing
attachers no laler thaa 19 days aber
make-ready is complete on a pariiculsr
pf) & =i that they have an opportunily to
inapant the mekersady work. The
advance notice muast include the date
anrd tune of the work, nature of the
wark, snd the name of the contractor
being used by the ssw altasher, The
new siacher s raguired to provids
immediate notics o the affecied uiility
and axisting attachers i the new
anachsr’s contracor damegss
squipment ar cauges an sutage that is
vrasonably kely to infarrupt the
provision of service,

153, The Crder adopts 2 contractar
selection prooess for selihelp tha
regquines a new attarher slecring geifs
help for simple worek in the
eomunanications space to selech o
conlrastor from a wiliity-maintained Hst
of qualifiad contracters that meet the
sames safety and ralisbility eriteris as

contrastars authovizad fo perfarm
TR waork, where such o list is
svailable, New and existing attachers
may request the addition io the Hst of
any chatractor thal meets the minimum
guadiiication reguiremens and tha
utilily may not unreasonabiy withhedd
vansent, I ne st is avatlable or no
approved contrackar iz available within
a ressunsble Hina pHrhm, the new
atipchier must select 2 condrocior that
raeeis the seme safety Erld melighility
eriteria as contmctors asthovized to
performn OTME work and any additional
non-discriminatory. written. and
wublicly-u J,ahlu critario rebatiing lo
alal by and reliability thet the uiility
specifias. The utility may vato the new
stacher's coniraster sefection so lo
such vein is prompi, set farth in wri
that describes the veasvnnbie basis for
refection., nandiscriminatory, and based
on fair application of commerciaily
reasanable requiramenis for conbractoss
eplating W issuss of safery and
retiability Addittonaliy, the sttty must
ofier anuther available, qualified
confractor. For complex work snd wark

13
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shova he communicalinns space, the
Order raquires (17 the urility o meks
availabiz and kaap up-to-dats
reasonably sufficient list of contractars
It suthovizes 1o porform comples and
non-conmunications space sekf-help
survevs end make ready work; and {2}
the new atiacher 10 CRODIE A CONRETIoT
from thae wtilitg's Het. Few and sxisting
attachers may raquest that qualifisd
sonkraciors be added 16 the utility's list
and ihat the utility may oot
wnreasonably wirb'huh'l ils consent for
such additions, A Lm?liy danision to
withheld consent must be prompt, st
forth in writing that desovibas the
seasnnable bogis fov the rejeciion,
wondiscrisminatory, and based an fal
application of commercially reasanebis
requirements for contbraciors selating to
issaes of safely.

184, Adaitions! Eole Altachment
Agfarms. This Crder codifies the
CL-mmi‘ sion's existing precedent that
prohibits 2 pre-approval reguirement for
overtnshing. In addition, the Order

adopis a 2 rule on overtashing that allows
utiiih’ﬂs in satablish a reasanebls 15-day
e potice requirement, and holds
bors r:_-:‘gl:.ansihke tor ensuring that
thelr practions and equipmeant do not
catse salely or engineering lssues, i
after raceiving advance notice. 2 ufi!i?y
determines that an averlash create o
capseity, safety, veliability, ov
cnginocring issus, it must provide
speciiie documentation of the tssue 1o
ihg party seeking to averlash within the
18 day advencs notice period and the
party seeking ic overfash must address
any identified issues befors continuing

with the oveilash sither by modifving
fis pre pmal ot by leasnv’w why, 13 the
party's view, 2 modification s
HINLLOS arv The Ordar also provides
that s wility may pot charge a fee tnthe
pasty sesking 1o overlash For the wilings
review of the proposed everlash, The
Cirder also includes a posi- mferlashing,
yeview process where an overlashing
party is teguired o notily the sifectsd
uiility within 15 days of vompletion of
the cveriash on & particular pole, The
wubive moest pravide the aliected stility
80 days from receipt in which to inspect
the overlash, The utility has 14 days
afier pompletion of its inzpaction to
notify the overlashing paty of any
damage 1o its & suipment cavsed by the
overiash. It the ntility discovars fiﬂm'}ga
caused by the overlash o equipment
belonging to the mtility, (hen the olility

must inform the vverlashing party and
provids adeguate documentation of the
damage. The Quder cots forth that the
atifity may etthar {A} compleis any
sensssary remediat weork snd bill the
overiashing party for the reasonable
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costs related to fixing the damng{:. ar {B}.
*gquire the overlashing party to fix the
amage ot i3 axponse within 14 days
iwmu eoiice from &\e ity

£53. The Urder pravides that's vtlity
rrray wet pravant an sbacher from
everlashing bavause snother atiacher
has not fixed 8 :}reew’stirg vigislion or
require an exisl: attacher that
swarlashes its cxmtmc wifes on a pole
o Bix prreasisting v viaksticns crused by
anothey existing attacher, The Girier sets
forth that new atlachers ave nod
rasponsible for the anats assovietsd with
ringing poles or third-party equipment
irto rc'.xmplsam:c, with currsnt ssfaty and
pobe ownse construction standards o
trae extent such poles ar thisd-party
sopuipment wera aut of complisnce prior
to the new attachwent. Farther. utilitie
m\._y not deny new atiachers soness o

b1 p-lip andety based on salely concems
arising fom a pre-exisiing violation.
Thay also cannot delay compleiion of
make-reaty while the utility attermpts to
tcdaniily or collzet from the party whao
shwwld pay lor sovrection of the
preexisiing violation. Tha Crdar also
astablizhes & presumpiion that, for
newly-negotinted and nswly renewsd
pols atisshiment agresments hatween
inrumbent LEDs and wtilities, an
incumbent LES will recsive comparabla
pals atischment rates, terms, and
conditions as s similarly-situated
telpommmuniostions sarrier op
telecommunicationg attscher, unless the
utility can rebud the prasumption with
ciear and cosvinoing evidence thal the
incamben! LEC receives net benefits
under its pole atachment agresment
with tha utility, that materially
ackvantsge the incwmbent LEC mver othes
talecommunicntions stlechers, U the
prosumption is rebutled, the pro-20112
Fexle Athnclhoment Ordor
telecamnnications gartier raie is the
maximum rate that the ulility and
incumhent LEC may pegoiiale,

L
J.L

F. Bteps Tuken To Minmize the
Significant Evonvade Irnpacd on Emalil
E;gf'he.. arid Significun! Allernatives

“ansidered

155, In this Order, the Gompass

modifies its pole gliachiment ruies 1o
hmprove the ﬂ-tf}umm}' and Lransparency
of the pole stlachment nrocess, as weail
as to (noreade rooess o infrastruciure for
cartain types of broadbaned providers,
Civerall, we belleve the actions ia this
doeument will seduee burdens on the
affectec carriers, Inchuding any wnialt
enlities

157, The Ordar also finds that
aclopting Lhe OTME process will roducs
deduys and costs far new atiachess,
enhanve compatition, improve pubdic
safuly and velisbiiity of nervorks, and

m‘.'\:ela':ata broadband buildet, As
detailed in the Order, the Unrunission
Kb]&cta alfernative \_,111&:_:155:15, such as
“righi-touch, make-ready’ sud MOTAS
"ASAPT pronessl-which merely
vacdify the current framework. Thesa
appioaches ditfuse responsibilily amang
parlies that ack the new sttacher's
incentive to ensure that the work is
dons quickly, cos: affectively, and
propavly. Further, these proposals fail to

addrass the existing problems cregted by

sequential make-ready, such as
numerous separate climbs nnd
oonstruction stoppeges in the public-
righis-afoway,

188. As described in the Grdern,
appiying largsled changos 1o the
~isting pols attachiment proosss, such
as a mors afficiont pole attachment
firagling, dewtlad and ftemizad

estimates and {inal involaes v g pev-

pui basis, and an enhanced salihelp
vemady, will increass broadband
deployment by redua mg the nawber of
unsensanable delays. and encoureping
transparesay and ¢ allaamah:m betwenn
all inferested parties ol an carly siage &
the poje ailachment process. The fl'm'ea‘
also concluded that codifying the
Lommission's existing precedent
profibiting a pre-approval requirem
for ove"iauhinf} andd sdnpthw a1 ruly

allowing utilities o requlre advance
notice of overlashing will eliminate th
industry rncertainty that curronily
sxists regarding uverlashing a practics
that is #sss lcﬁl to hrnzdhsnd
deplovment. in addition, by eliminating
vutdatad digparitias | the pole
sttachment rales that incwmhent rarriars
st pay compare:d fo olher similariy-
sifuated cuble and telecommunisatings
atiachers, the Order gaught o inorease
l:murr-hent LEX accoss o infrastructure
by addressing the bargaining disparity
betwesn 1ilites snd incumbent LECE,

P

il

. Heperd to Congress

134, The Commiseion will zend a

copy of the Grder, inchading this FRFA

i a report to be sont o Tongre
purauant ta the ongressionat Review
Act. Tn addition, the Commission will
send o COPY of ihe Gedar, including this
FREA, to ths Chief Counssl for
Advecacy of iba SBa, A copy ef the
Cirgder aned FREA (or summmaries thareof]
witl also be pulblished o the Federat
Hegisiar,

V. Frocedural Matters

158, Finol Regulatory Flexibiily
Anulysis. As rerpaired by the hoodla;ory
Flexibifily Aok ol 1880 {RFAJ, the
Comanisston has prepared a Final
Regulstory Flewibility Analysis (FRFA]
retaling o this Third Regort and Orde.

The FBFA is contained in Sacticn 1V
abiove,

161, Poperwork Haduntion Act, The
THird Beport and Order centains
modified inforniatisn colection
requirements subject to the Paperwirk
Reduction Act of 1995 ,.*R%i Mublic
Law 104~-13, & will be submiited to the
Ciffice of Mansgerent and Budgst
[OWB] for reviaw under Sectinn 3507(4]
of the PRA. {UMB, tha generasl public,
and cther faderal aganciss will he
invited 16 comiment o the new or
madified informastion enlisctior
requirements contained in this
proceeding, In addition, pursuant to tha
Smail Business Paperwork Relief Act of
2002, Public Law 107148, see 48 LS80
a508(0}4], we seek specific cowment on
how the Commission might further
raduce the informstion collection
hurden for small business concerns with
fewer than 25 employees.

16%. In this docuiment, we have
asgessad the effects of reforming cur
pale attachemest regulations and find
that dizing so will serve the public
intersat and iz nnlikely o directly affect
businesses with fawer than 25
amplovees,

153, uungmss;o::u} Review Aci, The
Commission will send a coy.y of the

"hied Ropord and Ordor 1o Gongesss and
e Government Aceountabifily OHice
pursuant to the Can:‘rassional Raview
Ak, see 5 UL HOI{:}?’E}EA)
¥¥. Grdering Classes

1684, Acoordingly, ¥ i crdecsd that,
purstant to Sections 13, 201, 224, 283,
463{r), and 232 of the CL‘-HHD_UII-L»AUUHN

At af 1934, asamended, 47 V8.0, 161~
134, 201, 224, 253, 20300, ri!i.d '33. , and
Saction #el of *LP Au*nm:s irative
Progedure Act, § .50 854(e), thiz
Third ¢ F‘yu!‘t&"’id Crder and Decloratory
faling w adupled.

165, It iz furiher ordered that Part 1
of the Commission’s rales /s wnended as
st forth balow,

168. It iz furiher ordered that this
Thied Repos wt and Crder sball be
effective 19 days siler publication in the
federal Rogiater, except for Sections
B A-E of this Third Report and Oeder,
which will be effactive on the latter of
six months after veleass of this Third
Feport und Order ov 30 days after the
anncusncement in the Foderal Regisier
of Ofitos of Mansgemens and Budget
(D348 approval of inlormation
collection requirernents modified in this
Third Beporf and Crder, OMB approval
ia nacessary for the infurmstion
collection raquirements in 4% GFR
a1 o1} and {31, {4} intraeduntory
teect mnd £3){3); {a32], (hi{2) and {3},

[iH1) ana {23, 0 )[‘U‘l‘imugh i5), 1. 1461 2{a)

and k), 1141800, and 1.1415(h),
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167 X s ;u*‘i!m om*:md that the
Commission's Consumar &
Coovaramental Affsirs Burssa, Helersnoa
Infarvmation Center, shalf senda L COpY af
this Third Report wnd Order to Dongress
and the Government As oun.taomty
CHfice pursuant to the Congressional
Review Act, aee 5 U8B0 &(31[ H1HAL
Ligt ol Sublects in 47 OFH Pare 3

Admlgistrative practics and
procedire, Communications comumon
caveiovs, Pole altachment complaint
proveduras, Reporting ausd
'E‘(‘UT\{A\BBD S.[‘.g L‘qu}ll’&ﬂlcﬂts
Telseommunications,
Faderal Communications Camm
M arkene Dorich,

Sacrelory.

Final Bules

For the ressons disgussed intha
preambie, the Faderal Communications
Commission amends 47 CFR

;an v 1 as

frilows:
PART 1—-PRACTICE ARD
PROCEDURE

w1 The authority for part 1 is revised
t-.1 read as follows:

Authority: 47 US.LL 181,
155, 187, TEE, 207, d”};,&,!.,. 247 o 3
[0, 332, 1903, 1404, 1451, 1452, end 1433,
w2 Amend §1.1482 by addin
parsgraphs (o) hreusl {1 e ra zd a8
folows:

[AAYE  Dedinttions,
® A * A A

(ot The lern acke-reedy mesns the
madification or replacoment of a uiility
pde, or of the lines ar uylaiprient un tha
uiilily pole, o aeeommcdaie additional
facililiss on the utility pele,

{pi The tavm complex mnke-ready
meeans transfers sud work within the
communicetions speee that would be
reasenably Hkely to causy & servite
swstapeds) o facility demags, incloding
work such as spliving of any
communicstion atinchmeni or
refoeation of exisiog wirslegs
attachments. Any and abl wireless
activities, inciuding those involving
mohile, fixed. and poinido-point
swivelsss communications and wireless
interiiat services pravidess. see io be
considered complox,

{g} The term simple make.ready
rngans makg-raady whae existing
attachmenis in the communications
spacs of & pole could be rengfsrred
wiithout apy reasoneble 9'{[5ectatian ofz
zarvice outage or facility damage and
does not reguire w}im'np of any sxisting
cormmunication atiackment or
relncntion of an oxisting wireless
attachment.

{ ] The term comminicarions spuce
maeans the lower neabls BpacE on &
utiity pole, which typically is reserved
for low-voltage communications
equd penant,
® 3 Amend & 1.1403 by revising
paragra phs (o} introdustiory text and
ici{a} to rend as follows:

3403 Duly 0 provide scosss;
modifications; nolice of remaval, ingresss
e moditication; petition jor temporary siay;
and vabls speraior notice.

* " & & =

£} A utilily shall provide s cable
television systam or
lelscommaunioations carrier oo bess then
60 days wrilien notice prior b
&+ L4 * W &+

{3} Any modifestion of Bacilities by
the utility other than meke-ready
noticed pursuant to § 1,141 1s), routine
maintenance, or modification 1o
]'ﬁﬂpfjiigﬁ i3] 9!‘“&1’39!] L

L] i A B3

W4 Amend 511411 by

& a. Ravising ‘-mragmph.» {ad oy, snd {d]
m‘lrm_m.mry teant snd {di2)

% b, Adding parag a;}‘qc (i3 and (4);
® = Haviging parsgraphs (e} 1) and {2}

wy

o)
!
]

4
& ¢ Adding paragraph {243
% o, Ravising parageaphs {5, {gH1}, (gi{4)
'md [=], h].a:zd {i} and
& {, Adding }mr':osmm'h [i)
The revisions sud additicns
foilows:

34 as

£1,1411
i

() Definilings.

{2} The tevm “attechment” means any
attachment by 4 cable television aystem
ar provider of telecnmmuniations
sarvioe o a pole swaed or controlisd by
a utility,

{2} The teim e sitacher”
cabie telsvizion sygiem or
telecomimunications carvior roquasting
o atlach new or upgraded factlities 1o
s puie owned or controiled by s wtility,

{5} The term “existing attacher”
means any entity with eguipment on a
atifity pols,

E * * - *

Timaline Tor agcens to Uity

IYiebales &

{c} Application rewigw and survoye-—
{1} Application completeness. & u‘ilit}’
shalf raview a new stacher’s altaciiment
applisation for completeness before
revigwing the application on ifts meriis.
A pew attecher’s aitachunant spplivation
is cunsidered complete 3Fit provides the
uitlity with the information necessary
under ite proceduras, as spocifisd ina
master sgrvice sgreament orin
requirernents that are available in
writing publicly ai the ime of
submission of the upphicetion, o hegin
in survey Lhe affocted poles.

{i} A urifity ghatl determine within 10
'Ju iness days after s‘ereipi of a new
decher's atzachument applization
whehm the application is complata and
netify the atiacher of that decision, If
the wility does not mepand within (0
business days after receipt of the
application, or if the wiiling eejects the
application as incomplets bul fajls to
specify any reasons in He responsa, then
the application is deemead comyplete, If
the utility Hely sotifias the new
attacher thet it atlechmeant application
is st cosnplete, then it mant specify ail
saguas for fiading it incomplaie.

(i) Any resunbmitted spplication need
only eddress 1he utility’s reasons for
finding the apnlication incowplete and
shall be devrned complsle within 3
husinese duyvs afler iis resulimission,
anless the rtility spacifias to the new
aitachar which reasons were not

addressed and how the resufnined
apptination did not sufficiently address
the veasens. The new atiacher may
ftlow the resubmission procedurs in
ihis paragraph as many mes as i)
chooses g long s it each case it makes
s bona fide allempt o correst the
veasuns identified by the ntility, and in
each case the deadline sef forth in this
parggraph shall anply to the stiliby's
review

(2} Application review an the merits,
A wikiity shell respond to e new
atincher either by granting sccess or,
cunsisient with §1,3403(b), denying
acoess within 45 dave of receipt of &
complete applicatian io attach facilities
to Hig wiility poles {ov within 60 days in
e case of id. war arders as desoribad in
pazapraph {g} of this section). & utility
sy not deny tha new attacher pole
access based on & preexisting violalion
wat causad by any pricr atischiments of
lhe new attacher,

{43 Survey, {3 A utility shall complatz
4 survey of poles for which access has
Leen revgsted withie 45 days of receint
of a romplets spplication to attach
faciiiias Lo s viil'tu polies [or within 50
days in tha case of larger orders ag
described in paragraph (gi of this
B _Gn;.

(i & utility shall peomb the new
attacher snd any existing attechers on
the sffscied noles o be present fiss any

feld i inspe tinn comducted as past of the
\mu by's survey. A utitity shiall uze
commeraially reasonable efforis to
provida the affected artachsers with
advance satice of sot less then &
business days of any field inspection as

part of tha survey snd shall srovide the
z].ste; itne, and !f:.m ten of Bz sureny,
and name of the coniracior performing

the gurvay.

{iii) Where & new atfacher hag
conducted 8 survey pursuani to
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LTI .:ph L]!’:J of this section, n utility
can elent w satisly s survey oblipations
iry ihis pa 'wmph by notifying affecterd
ai’tqsf“h-“--“s af #a intent to use the survey
comdiuctad Ly the new attacher pursusnt
aph §)i3) o this section and by
vrovidieg 5 copy af the survey to ths
affeciad sitachsars within the Hme pariod
gel forth in paregraph (L)AH1) of this
sention, A u’:iliiy iving 05 o sarvey
conductsd pursuent to paragraph )3}
of this section to aatisfy 2l of fin
chlipztions under paragraph [CH3K i of
this sertion shall have 18§ doys to make
sach a noitbicalion to ailected sttachers
rather Fnan & 45 day survey period,

{d] Bstimate. Where 4 new attarha
request for ancess s not deniad, & mzl.l‘,r
shalil pragent Lo a gew sit—rv..‘lm
uHulled itetized estimate, on g
by -pole basts where requesiad, o
charges i perform all necessary make~
ready within 14 days of providing the
rees ponse reguirad By paragraph (o) of
this saction, orin the cess whers 4 new
artacher has performaed o survey. within
14 davy of rensipt by the utility of such
survey. Whers o poia-hiy- ;Jrﬂ? astimate id
reque&tui and the i'h‘]"‘,‘ s Bxed
CUETs et are not reasonably calculs
orr a pole-by-pols basis, the utility
neasent chargss on o pev-jok basis ratiey
thimn present @ pele-by-pole estimate for
these fixad post charges. The ulility
shal pmv'('.s documentation that js
suitivient to detarmine the basis of ali
esthmated charges, including any
profectsd materiad, labor, and othes
retated rosts that form the basis of its
esiimafe.

& LY I * Ed

1 pobe-

i

{23 A new attachor raay geoept a valld
estimats and make paymont any iime
after receipt of an ostimate, oxoept it
may not accept afier the estimate is
withdrawn,

{3) Final invoice: After the urility
comnpietes make-raady, if the final cost
of the wark differs from the estimate. it
shall provide the new attacher with a
detailed, itemized final inveics ol the
antusl meke-resdy charges incurred, an

a prle-by-pole esis wheve requested, o
a::{:ommt:u:latc the new attachier’s
ettachmuent. Whars 2 polo-hy-pale
estimate is f?(;l'“‘oifz'.': am* the ntil ity
incums fixad costs thal wee not
reasonably cafoulable o & pole-by-pole
basis, the atility may present charges on
5 per-jeh basis rather than prasent &
pole-by-pals invoica for those fixed anst
charges. The utility shall provide
dovumentation that is suflicient lo
detgrming the basis of all sstimated
charges, tochuding any projacted
materisl. labior, and other relaied cosis
ihat form the basis of its estimate,

{4} A utility may wol d"a"ge o new
attacher to bring poles, atlachmenis, or
third paviy eguipment into somplisnecs
with ourrent published safsty,
rabiability. and pole swoer construction

standardg guidelines if such pJEe
attachments, or third-party aguipment
were ol of compliance becauss of work
povformed by party other thon the naw
attacher prior o the new atiachment,

{6} L

{1} Per attachmants in the
communications space, the notico shalls

{i} Spacidy where and what make-
raady wilf be parformed.

Uﬂ Set = date for rm‘:’zpit"i!f)h of meake-
ready in the communiostions spacs that
ig no bater than 30 days aftor netifisation
ig sent {or up to 75 days in the case of
tavger orders as desaribed in parsgraph
{g) uf this zection).

{11} State thatany eatily with an
existing aitachment may mudily the
sttachment consistent with the specified
make-ready bnfors the dais set for
sompishiong, .

i) Stale that i make-ready is nod
sosmplete 2} By the ccrnp‘e’-riur\ data set by
the utility in paragraph tel{1]{§i} {n this
sanhion, thp new attacher may compleie
thi inake-resdy spocified pu?rsuant to

parvagraph {e}{1)6) in this section,

{v} State the name, telephone aumber,
and smeil addregs of 4 person {o coniact
for more inforination sbout tha make-
roady pesogdure,

{2} Fur attachments shove the
communicationg space, the natice shalb:

(i} Spucify whers and whal make-
raady will be performed.

{if} Sat 2 dule lor completion of make-
ready that is no later then 90 davs sller
natification is seat for 125 days in the
case of larger arders, o -]ewr.h,ri tn
parsg mph [?1 of }

{ii1} State that any enti ity with an
pxisting atiachment mey modily the
aftachment consistent with the ape
miake-ready hafora the date set for
Ls,npirmon.

{iv] Stals thal the whibily wmay sssert its
right to 15 additional dnys to cunplete
makg-posdy.

{v} Btate that if make-roady is not
somplated by thu vempletion date set by
the utility in paragraph {e}{2)i:] in thas
semion o,  the whility has assexind its
18-day right ol conteok, 15 days lserl,
the new altacher may complets the
maka- ready‘ specified pursuant to
paragraph [o]{iiih wl this section.

{vi} Btais the name, telephone
pesmbar, mkd email addvess of @ persou
to contacd for rnose infonmation 2bout
the maka-ready procedure.

{3} Onoe & niility provides the notices
dancribed in this sectics, it thes must
wiovide ihe rew attacher with a copy of
the naticss and the axisting sltachers’

contact information and addrsss wherg
e utdiity sent the notices, The naw
sttacher shall be E‘F}&j‘j\ﬂl‘»"!’)it‘ tor
"js::rdmatmcr with existing attsrhers i
encourage theit ¢ omplolion of make-
ragdy ?)_y the dates set forth by the wiliy
iz paragraph {eX1){ii} of this section for
communications space attachments or
navagraph {e}{2){i} of this section for
sitacinuents shove the commanications
spade,

{f} A utility shali complete its make-
resdy in the communicalions space by
tha saene dates set for exisiing sitechers
in paragraph {e}1}{i1) of this ssction ar
ite makeoready abova the
eqmrnunicaticns apace by the same
dates for existing attachers in parapraph

fe}{2}{ii} of this section {ur if the uiility
-:a noserted it 15-day right of control,
158 days later).

(3} *o®o®

{13 A uiility shall appiy the tneline
described in pavagraphs (o} through {e}
ool this seevion 1o all vequests for
sitachment ap to the lessar of 300 poles
or 3.5 peroant of the wiility's nelss ina
stata,

w L L * Ed

{41 A wititity shall negotiate in good
fafth tha Hming of a1l vaguests Tor
atlnchment larger than the leeser of 3000
poles ar 5 percent of the atility’s poles
in { siate

(8} A utifity smay treat muliple
requssts from o single new attacher
ope request when the reguests are filed
within 30 days of one ansther.

(b} Davigtion frem the time Himits
specified in this seclion. {3} A utility
may deviats from the time lmits
gpecified i shis section befors olfering
an estimate of charges i the parties have
ao sgrecment spaiiving the ratss,
terns, and conditions of attachment.

(23 A witity may deviste fromy the
tme limits specified in this section
during performance of niake-ready for
gand and sufficient cause that rendws IH
infonsible for €l b pomplaie
make- reaciy within the i'ma limits
spacified in this section. A atility that
su deviates shall im n‘sdmtsi} notify, in
werithy. the new sttacher and affecied
existing etiachers and shall tdentify the
Sﬁw_-.-'ad poles and includs s detadled
explugalion of the vesson furthe
devidlinn and & pew completon date,
The utitity shall deviate from the tme
livats specified in this soction for s
perind o lonner than necessaty to
complate make-ready on the affected
pnles ang shail regume makersady
wilhout discrinination when it returns
w rountine opeations, A atiilly canant
deloy nomplation of make-resdy becauso
af a preexisting viclation cn an aflecled
pols not cansed by the new attacher.
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{3i AR existir;g aitnr.her may daviate
from the Hme Emite specified in this
section during performance of complex
gnake-ready fur passcns of safety or
service intorvaption thal renslers it
infeasible for the existing sttachsr to
complete coanplex make-ready within
Use e Hilts spnci‘ied in this gsction.
At gxicting attachar that so deviates
shail immadiately notify, in writing, tha
naw aitachar and m]wr affmned existing
attachers ang shall identify the affacied
notes and include & detaliad
explanativn of the basls for the
deviation and a new completion date,
which in no evend shall extend beyond
B0 days frow the date the notice
descritind 1o paragraph (2){13 of this
sechion it sent by tho willity {orup do
103 days in ths osse of targer orders
dascribed in paragraph (g] of this
section}, The existing etacher chall
davisie from the time mits speciiied in
this section for a peried oo longes than
necessary o complete make-rosady on
the aifectad poles.

p=t

{i} Seif-halp remedy-{1] Surveys. Ha
wb ity fails W complete ) .suwr-y 33

specified in paragraph ({23} of this
section, then & new atfacher may
conduct the survey b place of the
ulliity sud, ge spociiiod in §1.1412, Tire
a caniraclor to complste & survey.

FiY A newr attacher shall permit the
affectsd utility and existing attachers to
by present for any field fnspectinn
sanducted os part of the new attacher’s
survey,

fii) A new attacher shall use
commercially reazonable efforts to
[imvlc’ﬂ tha affocted wility and existing
attachere with mdvance notice of pot loss
tharn 3 business days of # fiald
inspection as part of any survay i
conducts, The notice shall nchude the
date and Hme of e survey, 8
descriptism of the wark voived, sad
the nane of the contractor being wsed by
the new attacher,

{2} Moke-ready. i make-teady is not
compisie by the date specilied io
narzgraph (2] of this section, then a new
attaches may conduct the wakerendy in
piace of the wility and
aitachers. and, as spacifisd in § 11412,
hire @ contractor to complete the make-
rendy

{i] A new alischer shall peomit the
affectad utility and sxisting aitachors ©
hie presont for any meke-rsady. A new
atiacher ghisll wye commer cially
reasonable efforts o provida the affectad
utility and existing attachess will
advance potice of nol bus Hun 5 rdays
of the impendiog maka-ready. Tha
notice shall include the date and ¢
af the make-roady, a desord pfjrm of the
work invelved, and the name of Lthe

5

contracior being
attacher,

{ii} The new siischer shall noiify an
affecied utility or suist mg attacher
immediately :t make-ready damapes the
aripment nf & utili ity oran “\L.tlng
atigcher or causes an owiage thaf is
re,s*-u-lanf‘, itkely w intersupt the asrvioe
of m utility ar exizting stiacher. Upon
iving noiics from the asw atiacher,
alikity or exdsting atlacher may

used by the naw

{A: Completa sny necessary romaedial
work and bl the new atacher for the
reastnable costs related to fixing the
damage; or

18] Veguire 1he new atterher to fix the
damage al ils expenss inmedialely
following notice from the utitliy ov
existing aitachar.

{1} A new ahwcher shall noilfy the
affected wiilily aod existing attachers
within 13 days after complation of
make-ready on a particelar poto. The
natice shall provide the alfected wiiity
and oxisting attachers of lawst 60 days
feom racaipt in which o inspect the
ake-ready, The affected uithity and
rristiog attechers have 14 days afiar
u?’n'ﬂwtiuu of their i nspnmnn o natily
the new attacher af any damage or code
vislatisns cansed by make r-“"d‘ly
conducted by the new aitacher on their
eguipment. ¥ thies utility or aer gxisiing
auachsr notities the new attasher of
such damogn or code viedstinas, then
the witiiy or existing altecher shall
provide adeguate documentation of the
dumage or the code vislailons, The
unlm s axisting sttacher miay either
go[t.p;ﬂ" ANy RALESSARY "QII}DJI:'L winth
znd Bili the new atlschior for the
reasoniabie costs velated 1o fixing the
davaags of ode violations or reguim the
new attacher to fix the damage or code
viptations a1 its expunse wilbin 14 days
follgwing netica rom the wiility or
axisting altacher.

{3] Fole replacomenis. .J(,if help shail
ot by available for pole seplacemants.

{3} One-touch moke-rewdy optiop. For
atiachioe t‘!a isw‘c‘] sing ci'mpl-'- makﬂ-
veady
pracesd thh Lie p:r S8 fies‘r:mhed kn
this pasagraph in licu of the attachmmeny
pronsss deswribed Lo pavagraphs fe]
hmw?h I ol 1) of this secilon.

11} hff&-“h}ﬂf_’-i’f applicatiza, {1 A new
attacher elenting the one-toush puks-
regdy procass sust elent the ane-loueh
nigke-teady process i wiiling in i
stachment application and ouust
identily the n'npl_c_- snake-ready that it
will p:\.lim s 1 is Ehe respona mx!u} il
the new silacksr (o epsure that is

pentrsciar deternines whether the
make-raady rraquemeu in an attachment
application is simple.

P The '-.t?ilitj.r shall seview the sew
stlacher's altechmant application for
completenses beltrs reviewing the
application on Hs marits. Aw attachment
application is considered complete iF it
provides the uiility with the information
npcasssry under ! ifs Procederes, ag
bPEL:EPﬁ i a master servics agreement
ot in puiiiciy-relossed requirements at
the tims of submission of the
npphoation, 1o make an infermed
decision on the application.

[AlA -.zlility has 16 business days

afipr receipt of 4 new attschar’s

attachment application i which @

(‘:ﬂmrmine whather the application is
complete and notify the attacher of thal
decirion. If the utilily doas sot respond
within 1 business days aftor 1‘(‘(39-‘:{1? of
the application, ov i the utiliiy rele‘-
the applivation as jacemglste Lt
t specify any reasons in tha
applicaiiosn, then the application is
deamed oo mp"cic—:

{61 I the utility timaly notifies the
new attacher that its mtachment
application is not compleie, then the
whibity st specify all yeasons for
finding i incosypisie. Any resubrnitted
application need only address the
wtility's reasons for fird.i.ng the
application incompigte and shall be
desmied complets within 3 business
days afier its resubmission, unless tha
wiility speaifies to the new sttackher
whinh ressons ware nat addressed and
how the resubmittad application did xnt

‘Ils

sufficianily address the ressons, The
applicant may follow the sesubmission

procadurs in this paragraph as many
rimees as it chooses so long as in sach
case it makes & bons Ado aitempt 10
currect the reasons identified by the
utility, sod in esch case the deadline set
fsih in this paragraph shall spply to the
wtility's raview.

{2} Application review on tho eioris.
The utility shaHl review on tha mesits 5
cawplate ﬂgpimahan rogussting vne-
touch makersady and respond o the
new atacher aither granting or denying
ar epplication withis 15 days of the
atility’s receipt of & complete
appncuf fer within 3C days in the
case of laager orders as described W
paragraph {g) of this sactlon],

(i3 H (he utility denies the spplication
an its mierits, Ghen its decision shali be
specific, shall inclode all relevan
evidonce and [nformation supporting i
decision, and shall explain how such
evidence and nformalion relate o 8
denial of soness for reasons of lack of
Lap&”lty, safety, reliability, ov
en—nnwrmg fsian::‘u_-rds

P Within the 15-day application

wew pertod [or within 30 davs b the

aze of largey orders as desor ribed in
pm;sgraph ) of this section), o utidity
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may abjpol ta ‘Ihe designation by the
new altanher's contractar that ceriain
sakeveady is stoaple. 1 the atility
ohjscts io the contractor’s detanminstion
that meke-ready is simple, then it is
daemad complex, The wtiifiy's objection
is final and deteriinative so Jong as it
is specific and in writing, inciudas all
relavant evidenns snd Information

uppdrtsn? ity decision, made in good
faith, and saplains how such evideouce
arsd information relafs to 8
determinzlion thal the mske-ready iz
nat simple,

{3} e.uuf‘veja', The asw allachar is
rasponaible fov all survevs required as
pm‘! of the one-touch 'naku-ma[iy
process and shall uge & contractor as
specified in §1.1412(0)

fit The new altacher ¢hall prrvit the
utility and any exisiing stiachers on the
affeciad poles io be prosent for any field
PR APRCUOn G0 g ducied a3 pact of tha new
piischer's surveys, The naw stiacher
shali uss commerciaily reasonabls
efforts Lo provids the uhility and alfected
{,xistim atlachers with advance notice
of nnt lesz than 3 business days of a
Field inspaction as parl of any survey

and shali provide the daie, time, and
fosation of the survevs, and name of the
coniracior parforming e SUTVIYA,

{}) [Reserved|.

(4} dake-ragdy. If the new attacher's
attachment dppl cation is appmva\l and
it ias provided 15 days prior writton
ratice of the woke-voady to the affectad
utility and existiog stfachers 1he new
attacher may pmmaci with make ~rzady
mEing a seairacion in tie manner
specified for simple make-ready in
§1.14920k)

{i} The pr'ir:.;‘ wriltan notice shall
ingluds the date snd lime of the make
ready, a des ion of the wark
fnvolved, the name of the contractor
baing ussd by the sew altachar, and
provide the affected utility and existing
attachers a reasonable opy sortunit viohe
prasen for any Liiakt’!-}‘f-jﬂd}’.

{ii} The paw attpcher shall natify an
aifectad wlitity or existing attachar
imimediately if maka-ready damages the
eguipment of u ulility er i exisling
attachar or £auses an ouiage that is
reaganably dkely o intarvap! ihe service
of a uiitity or existing altacher. Upon
resceiving sotice from the new atischer,
thee utidity ar existing aitacher may
sithen

{A) Comiziets any necessary remvislial
work sud Uit the pew attasher for the
raaganable cogls reietsd io fixing tha
demage: of

{B) Reguira the pew sttacher b fix the
desnage oh its expense tmamadiately
following notice from the wtility or
existing silacher.

-

[Eiz; in Iwrfn“mm i b reqdy ifthe
new aftacher ar t‘w utility determines
ihat maks-ready classified as siople is
comgpiax, then thal speific make-ready
szpust be halted and the determiniog
narty must provids immediste notice to
the ather party of s determination and
the tmpacted poles, The affected make-
ready shall then be governed by
uamgraphs d) theough {13 of this section
apd the utility shall provide the notice

requivad by neragraph (sl of this section
8% soon 45 reasonably praciicable.

(5} Posi- make-recﬁv Himeline, A new
attacher shall notily the s #ectad stility
and exis ting attschers within 18 daye
after Lﬁ-”]lpv_'hdl of mahe-roady en a
particular pele, Tha notice shall provids
the aifected atility ;mfi axmisting
attachays at least ENJ days from receipt in
which to inspect the make-resdy. Ths
affected ntility and sxisting attachers
have 14 dovs siter completion of their
inspection io vatify the new (\U.—u.hez of
any damage or cods violatbons causod
by makevesdy condusied by t 2 oW
sitscher on thelr eguipmeant, U the
niility or a0 existing attacher notifiss
the mew ailacher of such damags or code
viokations, then the utility or exi&iing
attacher shall pmv'd-z sdeguate
dovumeniation of the dﬁmnﬂﬁ ar the
code violations, The ubility or existing
aitacher may sither nomplete any
nevesssry tomeedial work and il the
new atlacher for the ressanable costs
ralated ta fixing the damsge or code
vislations or require the new attacher
fix the damage or code violations al its
expense within 14 days folios wr(é_ uafice
from the ualility or existing attachsr,
® 5 Amend §1.1412 by ravising
pavapraphs (ai, bl and (o) Bo vead s
fallpwea:

§1.1442  Gontrasiors Tor surveys snd
aiake-raady.

{a} Coniractors for sslf-help complex
gad abave the communications space
niake-ready, A ulility shall make
avaiinbde ind kasp up-tn-daie s
sufficient Hsi of contraciers
i antheriaes W perbow wadf-help
surveys and make-raady Phat is o arnplax
and saif-halp surveyve and make-ready
that is above the communications space
on fis poles. The naw attecher must use
# sontractor from this Hst o porform
setbhalp work that is complex or above
the coanmunications space. New and
axisting sitachers may wguest the
addition to tha et of any contractar thar
masts the minimum qualifications in
paragranhs (1] throogh (5) of this
section and the wiility may no
unreagenably withhald its sonsent.

(b} Contronians for sinpds 1work, A

viility may, but i not requiresd (o, keep
up-ia-date a reasonably sufficient tist of

contractgs it authorize o perfarm
survays and simpls meke-ready, i
wlifity provides such a bist, then the new
atiacher must chooss a coiteactor from
the list to perform the work, Mew and
axisting attachers may reguest the
sdditicn to the st of any contractor that
meels the minimuwn quaiifications in
paragraphs (ol 1) through (3] of this
section and the utility may not
wnreasonably withhold its consent,

€23 [t the uiility doss ot provide a Hat
af approvad ntractons tor susvesys or
stnple maks-ready oy ne wriliny-
approved contracior is svailable within
a reagonzable Huoe periad, then the naw
sttacher may chooss 18 own qualified
contractor that mests the requiremente
in paregraph {c} of this gection, When
choosing s contracior that is not an g
unliley-provided tst, the new attacher
mist certify to the utilivy that its
contractor meets the minimum -
gualifizations describad in pavagraph {0}
of this section whes prcvlrj ng notices
required by § 1141113, G2
{ji {3313, and l;l[ ).

{2} Thae utility mav disgualifv any
contravtar chosen by the new abtechar
that §s not on a utility-provided st but
gtich disqualification must be based on
reasanabls safety or relishility concorns
related to the contractors failure tomest
any if the minfmumy qualifications
described in paragraph (o) of this
seciivn or fo meel the uo]dy 5 puddicly
available and commerel Isy ragenngble
safety ot reliability standards. The
*.:t).hi.y st prs \':u]e potice of iy
contractar obhiection within the notice
pariods providad b}’ the new attacher in
&1L HHY, B2, ML, and
(i34} and i its obiection must dentify
at Jenst ona availabde gualifiad
contractar,

{¢) Contractor minirmrn Qualificaiion
reguirerneits. Utilities must ensars that
contFactors on a wiility-providad s,
#ract new attachers must ensure that
contractors they salect pursuant to
paragraph (B} of this section, meet the
faflowing minimuwin regnirermenis:

{1} Tha contracior has agraed G
iotlow published selety und aperstional
guidelines of the utility, if available, but
if unavailable. the contracior shall agree
try Follow National Flactrical Safary Code
(NESC) puidelines;

{2} Tha contraciar has ackoowladged
that it knows how to read and follow
iicensed-anginesred pole designs for
make-rezdy, if taquired by the utility;

{13} Tha contrector has agrasd in
follow all local, sfate, and fedaral laws
and regulstions including, but ant
Hrited o, tha rales regarding Qualified
and Competent Persoas under the
reguiramenis of the Ootupational and




S840

»saiety Hoalth Administration [DSHAY
rules;

[4} The comieacior bsg agreed 1o meat
or exueed any uniformly appiied and
reasmaL]e safoty snd seitabi lity
thiresholds sat by ths wtility, 1 made
avaiiable; sud

{5} The cenfracior is adequately
inaurer). or will establish an adequate
perforranoe boad for the make-rasndy {1
will perform, including work it will
perlfotm o facilitiss owned by existiy
attachers,

£ * w ® ®

® B, Ravise § 11413 to read as follows:

§1.1413 Complainis by insumbent loeal
exchange carriers,

{a} & complaint by an incumbant lecel
prghangs rarriar (as defined in 47 US.C.
2503} s s nssoclation of lncambast
toaal exchange sarriars 2li ecs,ug ihaat it
bas boen denied arcess o e poly, dust,
conduit, or right-ofway coned or
eovrralixd by s local exchangs carrier ar
that o utility’s rats, term, or condition
foor 8 pole attaciunent 15 not just and
reasuaable shall foilow the same
complaint proceduras specified for
siher prle attschment complaints in rhis
& ari,

ib} In complaini procesdi slgﬁ
challenging ttiifly 1
rates, lerms, and Eonditions for pols
attachment coniracts enterad inic or
ranewed alter the effective date o this
smption Hhat an
uibsed lu‘ > 111'1"0 carrier (or an
sssociation of moumbent losal axchangs
earrierst is sirnilarly sttuated to sn
attncher that is a ielecoﬂu‘mmt catioas
carcier fas defined in 47 118
253al(5Y ar a cable television system
providing tefecnmmunications services
for purposes of chinining comparable
Fatas, terms, ov conditions, b such
complaint proceedings challenging pole
attachment rates, there is a presumption
that ncernbent ool BxdmlzLP carriers
for an association of ineuwmient local
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axchange carriers) way ba r:harged né
higher than {he rats determined in
acvordanes with §1.14080:){(2} A clility
can sebut sither or both of the twg
presumgtions in this parsgraph (b} with
clear and convincing evidence that the
incumbent foval exchangs sareisr
receives beneflts undear ls pole
attachment ageeemeant with s niility that
mterially advantages tha lnoumbern
toeat exchange cascder gver othoy
lelevommunications carrisrs or cable
television systems providing
telecommunications services on tha
sarns poles,

w7 Add £1.1415 toread as follows:

419415 B\'eriashlng

{n) Pric F{'_L'p;cﬂ” A uhility

require prior appe ,wji ferr:

i1 An v}vl.zimg attachear that
averisshes s sxisting wires on 2 pole;
as

£2] For third party overlashing of an
existing attachment that Is conducted
with the permissicn of an existing
nitacher.

{b) Proexisting vivlutions, & uiility
may not pravent an sitacher from

t‘!l:l:’-:‘hv“.:’; tiecause snother exishing
attacter has not fived a presxisting
violaticn. A utility may not require an
existing attacher that overdashes its
aaisting wires on 8 pole fo fx

shat! nat

preexisting violalinns causad by anothar

existing attacher,

{c} Advance potics, A utibiy may
reguire no more than 15 days” advance
notice of plenned overlashing, i a
utility requires advance notice for
r;vella siihg, then the utitily must
provids existing attachers with sdvanos
wiitien notice of e notice requirement
ar jnchuds the netics requiremsnt in the
altachment sgreement with the sxisting
attacher, If after receiving sdvance
naotice, the utitity determines thet an
gverlash would create
selinbility, or engineering lssue, i must
pmv,&e specific documentation of the

lgsue to the party seeling to ovariash

a capacity, safety,

within tha 15 riay advanca notice period
snd the party sseking to overlash must
adiress eny identified issues bofors
continuing with the overiash either by
wodifving its propasal o by explaining
wiy, in the party's view, a modification
is unnecersary. A urlity msv nol charge
4 fer o me party seeking to ovorlash for

the utility's review of the propossd
averlash,

{6} Cverlachers responsibifitv. A
party that engages In overlashing is
responeibis for itg cwn equipment and
shall ensura that it complies with
reasoaabis safety, reliability, and
snginesring practices, H damage o a
pc]s‘ or other axisting attachment resuits
froon oversshitog or overtsshing wark
canses safaty or engineering standard
vicdations, then the overlashing pariy is
responsible at it expense {or any
necessary repains.

ta} Post-overigafiing review, An
overlashing party shall neufy the
affectad utility within 35 days of
compleiion of the overtash on s
particular pole. The notice shall provide
the nifected vility at fanst 20 days from
recaipt in which to inspact the rsvem- k.
The uiility has 14 days afuer completion
of itz Inspection 10 votify the
cveriashing party of any damage or code
vicletiong o its equipmant causad by
the overlsah. If the mtiliy diseovers
damage or coda vieslations ssused by the
overiash on eguipment belenging te the
utility, thon tha utility shall inform the

veriashing party and provide adeguais
documenintion of the damage or cods
violations. The utility may sither
complete any necessary remedial wo
and hill the overlashing party for lm
reasanable oozts relatad to fixing the
damage or coda violations or reguive the
!.'H’F'fn.S}"L--_ ; party to fix the damage or
cods woiataom. at its expeanss within 34
days fallowing nintine feoms the utility.
IR Broc. 201716847 Piled 9-13-18; B4 3 am!
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