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nelosed for filing are the original and 12 copies of the Joint Initial Comments of Appalachian
Power Company, Wheeling Power Company, Monongahels Power Corapany, and The Potomac Bdison
Company in the above-referenced matter.
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FUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

_ o EART L 1 A0S
CASE NO 19-05851-1-(:1

(General Investigation inte Adopting and
Implementing Rules Governing Fole
Attachments and Assurmption of
Commission Jurisdiction Over Pole
Attachments

JOINT INITIAL COMMENTS OF APPALACHIAN FOWER COMPANY, WHEELING
POWER COMPANY, MONONGAHELA POWER COMPANY,
AND THE POTOMAC EBISON COMPANY

COME NOW Appalachian Power Companv {("APCo™), Wheeling Power Company
CWPCe”Y (Coollectively, the “AEP Companics™), Monongahela Power Company ("Mon
Power™), and The Potomac Edison Company (“PE”) {collectively the “FirstEnergy Companies™)
(all four companies collectively, the “Companies”) and together regpectfully subrmit their initial
camments on the General Investigation mto Adopting and Implementing Rules Governing Pole
Attachments and the Assumplion of Coramission furisdiction over Pole Attachments {“(General
Investigation”).

i COMPANIES' SUPPORT OF COMMISSION JURIBDICTION

The Companies fully support the Public Service Comumission of West Vigmnia
(“Commission”™) assuming jurisdiction of pole allachments from the Federal Communications
Commission (FFCC”), The Commission already regulates, 1o some extent, the entilizs that atlach
to the poles. To the contrary, the FCC does not regulate electric companies and some of the

other entities that attach to the poles. Second, West Virginia is more closely altuned io the



specifics of West Vivginia and the problems it faces than a federal agency. The AEP Companies
have some 483,415 customers in West Virginia and some 492,681 cleetric distnbution peles.
The FirstEnergy Companies have 535,000 customers in West Vivginia and some 660,646 electric
distribution peles. 11 Is the Companies™ belief that the Comnission has a better understanding of
glectric distribution facilities than the FCC, whose expertise is, understandably, focused on the
comrmanication industry. The FCC’s expertise does not include electric distribuiion safety and
reliability, nor do the FOC’s ratemaking and cost-recovery principles fanry consider the interests
of West Viegina elestric ratepayers.  The Comndssion’s expertise in the areas of electric
distribution safety, reliability, ratemeaking and cost recovery should provide a more balanced
approach to pole attachment issues.  While the Companies support the West Virginia
Legislature’s goal to expand broadband and wireless deployment, soch expansion should give
due consideration to the safe and reliable operation of gleciric utilities,

Further, the Commission regulates other rates of the Companies, so it is logical and
consisient for the Commission to regulate rate recovery and operations involving pole
attachments, in additen to electric distribution poles. Te date, 20 states and the District of
Columbia have opted to regulate pole attanchments through reverse preemption of the FCC’s pole
attachment jurisdiction.  For the AEP Companies, the states of Michigan, Chic, Kentucky,
Arkansas and Louisiana have reverse preempted the FOC s pole attachment jurisdiction, For the
FirstEnergy Companies. the states of New Jersey, New York and Oluo have reverse proempied
the FCLC's jurisdiction over pole ana sehments’.

" b}

As the Commission understands, electricity is essential in that it drives virtually all of the

i

kev components of modern life. yet the safe and efficlem delivery of electric utility services is

?exms.\ﬂi anta is curtently soliciting comment and considering asserting jurisdiction over mtility pole amachments.
See case styled “Assumption of Commission forisdiction over poie aitechments form the FOC™, Case L-2018-
T ot ks
3002672,
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dependent upon a bighly complex, interreluted series of processes that continue to evolve with
technological advances and public and regulatory expectations for reliability of service. Pole
attachments, without proper oversight, pose a scrious threat to the elecisic service delivery

process, with broad implications for the personal safety of those who work on or near poles,

attachments and energized lines, and for the reliability of the eleciric grid.  Federal and stal

<o

operating requirernents for safe work and construciion practices currently applicable to utilities
must be incorporated into any Commission action and be required of the communications
attachers. The Companies urge the Commission to continue to give great defersnce to electrie

utiiity construction and cogineering standards and practices related to safery, reliabi

i
Ts
i

ity and cost
recovery. Thus, in pant because the Companies recognize the Commission’s expertise developed
over many decades of oversight of clecirie facilities and over the imperatives of electric safety

and refiabiiity, the Companies aupa}cri the Commission’s assertion of full jurisdiction over poie

attachmenis,

il SEMNATE BILL 3 SHOULD BE AMENDED IX 2026,

The statuiory language in Senate Bilf 3 conveying the autherity to the Commission could
and should have been writter more carefully to avoid questions, confusion and conflict with

existing law. While the Companies do not believe the Commission is required under the

=

tanguage of W.¥Va. Code § 3106-4-4 (“Section 31G-4-47"} o adopt whelesale the PCC rules
without change, including a wholly separate complaint protocol, the Companies believe that the
statute can and should nonctheless be clarified in the 2020 West Virginia Legislative session.
The Companies plan, at this point in time, to propose a bill en rate recovery for providing

broadband services as a follow-up to enacted Section 31G-4-5 on developing feasibifity studies.
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The Comnpanies believe that the necessary clarifications can be passed in the same 2020 bill and
at the same time as the rate recovery portion on providing any inlermediate broadband services
by the Companies. Such an amendment would remove the uncertainty associated with the

Comrnission process of adonting rules and authority.
» &J o

Il  THE COMMISSION CAN AND SHOULD BEVIATE FROM ¥FCC RULES
AN POLICIES,

The purposs of Section 310G-4-4 was to transfer junisdiction over pole attachments from

the FCT o the Commission. 1t was not meant, nor was it intended, to hamstring the Commission
and remove necessary fHexibility, First, the certification to the FCC, as required by the federa
Poie Attachments Act (47 U.8.C. §224) and Senate Bill 3, is that the Stale of West Virginia: (1)
regulates the rates, terms, and conditions related to pole attachmenss; and (2) the State has

authority to consider and does consider the interests of the subseribers of the services offered via

A) & (B

—_

sach attschments, as well ag the interest of the consumers of the services. 224{c)(2)
31G-4-4 (¢). If the Commission is simply abdicating its discretion o the FCC, it is not
“regudating” the rates, terms and conditions for pole attachments,  Second, there is 3 clear
distinction between substantive matters and procedural protocol, The Commission has its own
procedural protocol for processing cases which is separate and distincl from substaniive law,
Finally, even on substandive matiers, the Companies assert that the Commission can and should
deviate from FCC rules if there are state statites, rules or policies that favor adoption of different
regulatory treatment. The Companies will discuss each one of these three positions individually

bhelow,

A INTENT OF THE WEST VIRGINIA LEGISLATURE



The purpose of Scetion 31G-4-4 was to transfer regulatory authority from the federal

4
1
i

level to the state level. Tt would not have made sense for the West Virginia Legislature to direct
the Commisgion 1o regulate pole attachments, but at the same time limit that jurisdiction in & way
that would merely duplicate the existing federal regulations. West Virginia should follow the
lead of other sintes, such as Arkansas, Chio, and Louisiana, that have given their pole attachment
regulatory bodies the discretion to implernent thelr own rufes. See Ark Section 23-4-1001-1008,
whereby the Arkansas legislature left 3t to its public service commission o defermine rates, lermes
and conditions that best fit 1ts rural statc rather than wholesale adoption of FCC rules.  In fact,
the Companies are unawarg of any state that has directed its public service commission to adopt
the FUC rules without change.

B. SUBSTANTIVE ELAW IS DIFFERENT TFROM PROCEDURAL
PROTOCOL

The Commission has raised the guestion of whether il neads o adopt the FCC's

complaint handling procedures. The Companies believe the answer is clearly “no”™  The

Ly

discovery, hearings, briefing, and other procedural matters. Those rules provide due process 1o

all litigants, It would be very confusing and cumbersore for the Commussion 1o adopt a wholly
separate procedural framework just for pole atlachment coraplaints,

Moreover, in the Companies’ siate jurisdictions that have reverse presmpted the FCC™s
jurisdiction over pole attachments, the Companies have seen very few complaint eagses. For
gxample, the AEP and FirstEnergy Companies’ affiliates did not receive any pole attachment

complaints in 2017 and 2018 at the state regulatory bodies that regulate pole attachments

LA



jurisdiction with the FOLC's new

i
i
o

Finally, if the Commission were (o replace ts existing
ILEC complaint rule, it would have the effect of reducing rather than expanding the
Commission’s jurisdiction becanse the FCOC rule only addresses rates for ILEC attachments on
electrie wtility poles; it does not address rates ior eleciric ntility attachments on ILEC poles or
access by either party to the other’s poles. The Commission not only has jurisdiction over the
entirety of the “joint use” relationship between ILECs and eleciric utilities, but the Camyoission
has exercised this jurisdiction in the past. Sec, ... Appalachian Power Company and Wheeling
Power Cornpany v. Frontier West Virginia Ine, Case No, 12.0284-E-T-Cy Verizon West
Virginia Ine. v. Appalachian Power Company and Wheeling Power Company, Case No. (7-
1279-B-C. Moreover, even the FCC has recognized the scope of the Commission’s junisdiction
over joint use relationships and has stayed an FCC complaint in favor of the Commission’s
jurisdiction. See Frontier West Virginia Inc. v. Appalachian Power Company and Wheeling
Power Company, March 25, 2013 FCC Enforcement Bureau Letter Ovder, File No. EB-12-MD-
004, a copy of which is attached as Exhibit A.

. THE COMMISSION CAN AND SHOULD DEVIATE FROM FCCO
SUBSTANTIVE GUIDANCE WHERE APPROPRIATE.

One of the advantages of state regulatory authority over federal regidatnry authority is
that West Virginia can tatior its substantive regulatory program to the pariiculars of ils entities
and ciroumstances. Commission pole atlachment rules should pass through the West Virginia
rulemaking procedures, subject to comment from all stakeholders and affected parties and due
consideration by the Commission. It should not rely on automatic links to a corresponding FCC
regulatory framework that is not attuned to West Virginia and for which affected pariies may not
recognize that FCC rulemakings would apply automaticalfy in West Virginia. That would be

contrary to the West Virginia Legisiature’s intent to have West Virginia assume jurisdiction over

£



pole attachments, More importantly, such an automatic amendment of Commission regulations
by the FCU would contravene fundamental faimess and doe process for West Virginia
stakeholders. The Commission follows certain procedures outlined by the West Virginia
Legislature regarding the promulgation of Commission rules. Those procedures were not meant
1o be circumvented by misinterpreting the wording of Senate Bill 3 regarding adoption of FOU
rules,

When there is a state statute or rule different from the FCC rules, then that specific
orovision should govern rather than the broad and vague language in Section 31G-4-4. This is
especially frue when the intent of the Legislature was to confer authority on the Commission so
that it could tailor regulation to fit West Virginia specifically.

As an example, West Virginia law prohibits the Commission from awarding damages and
(WY 1960}  The siate speeific faw shouid control.  Additionally, any complainant seeking
damages has allernative pvenues: to file in West Virginia civil courts and/or to seek refief from
the Cemmussion that has the indirect effect of imposing damages, such as requesting that the
Cornmission uphold suspension of new attachments as 2 penalty for nen-payment of
unauthorized atiachment fees, make-ready construction costs, and annual rental payments.

In addition, adoption of the FCC rogulations in total is inconsistend with the broad
authority of the Commission to regulate joint use contracts between two public utilities. W.Va,

4-2-3, 24-2-6, 24-2-7, 24-2-12. Broadly adopting the FCC rules could have the effec

a3

Cad

&

§§
of upseiting existing conivacts previcusty approved by the Commission.

The FCC rules are also inconsistent with Section 31G-4-1, which regquires s new entrant

N

to payv all make ready costs associated with Us proposed attachment. The FCC rules relieve the

hat]



new entrant of such cost responsibility under certain circumetances. See 47 CFR 1.1411d)4)

and 1.1415(b). The tuneline to perform make ready work under Section 31G-4-2 is different

]

rom the timeline in 47 CFR 1.1411. Finally, the express prohibition for others working in the

electric supply space, as set forth in Section 31G-4-3, 15 contrary to the FCC rules, which require

rearrangement of electne facilities, including ones that may necessitate outages [prohibited by
31G-4-3{b}], and permit third parties the right W perform work themselves in the electric supply

space under certain conditions.

IV, THE COMPANIES SUPPORT CHANGES TO THE F¥CC RULES,

The Companics support some siate changes fo the FOO rmles. To that point, the
FirstEnergy Companies submitied extensive Comments and Reply Comments during the FCC
rulemaking as part of the Coslition of Concerned Utilities,” and on Gelober 15, 2018 8 requested
reconsideration of the FCO's Agpust 3, 2018 Order as part of the same Coashition, Similarly, the
AEP Companies submifted extensive Comments and Reply Comuments during the FCC
rulemaking process along with a group referenced simply as the “Eleciric Utilities™ in the FOCs
Aggust 3, 2018 Oder.’ Cerlain members of that group, including the AEP Companies, have
challenged certain sspecis of the FCC’s new rules in a court proceeding pending in the Unitad
Stares Court of Appeats for the MNinth Clreuit?

The Companies highlight their concems with the revised FCC regulations as {pllows:

= The FCU's regulations provide that f an eleciric wiility fails 1o meet the

¢ The Coalition of Congerned Utititias comprises Acizona Public Service, Consumers Energy, Eversource, Exelon
Corporation, FisiEnerpy Corp,, Hawalian Electric, Kansas Clty Power and Light, Northwesiern Energy, Portiand
General Electric, Puget Sound Energy, South Caroling Electric & Gas, and The AES Corporation,

P This group included Amersn Corporation, American Electric Power Service Uprporation, Duke fnergy
Corporation, Batergy Corporation, Oncor Blectric Detivery Company LLC, Southern Company, Tampa Electric
Cornpany snd Weastar Energy, Inc.

* American Rlectric Powsr Service Corp., et al v. FOC, In the United States Court of Appeals for the Minth Circuit,
Docket Mo, 19-70450,



hire utility-approved contractors o perform make-ready work, not only
in the communications space (which is the current rule) but also in the
glectric supply space. creating significant safety concerns. This is
prohibited by W.Va, Code § 31G-4-3;

The FCC seems (o have a faulty understanding of the risks of
overlashing. Overlashing existing comnmmnication cables with new or
additional cables, though entirely in the communication space, presents
serious pole loading issues, particularly during teing sifuations and wind
events, The FOC would allow a communication company 1o overiash an
existing commumnication cable without submitiing any engineering
analysis or requiring approval by the pole owner. The aftaching
company would only have to notify the pole owner. The FOC rules also
do not allow an eleciric utility to recover the coet for performing a
ioading analysis for electric safety and reliability, thus shifting that cost
to electric ratepavers. Fven more alanming is that the FCC will allow
pverlashing on poles with pre-existing NESC victations,

State rules should be adopted that cquitably place the burden of pre-
gxisting violations on the correct party. The FCC's rules atternpt to shift
this burden (o the pole owner and purport o prohibit an electric utilify
from delaying or denying access for new attachments or overlashing
where there are pre-existing violations-—even when those violations
present safety issues that require remediation prior o any further work

on the pole.



¢ The FCC's regulations provide new rules relating 1o the rates paid by
Iwumbent Local Exchange Carviers (“ILECS™} -~ primarily traditional
telephone utility companies — for access 1o electric utility poles. The
new rules include presumptions that ILECS are “similarly situated” to
CATVs and Competitive Local Exchange Carriers (“CLECS™) and that
ILECs are entitled to the same rate as CATVs and CLECs. The rnule also
requires an electric utibty to disprove these presumptions by “clear and
convincing evidence.” [ven when the presumptions are rebutted, the
FCC's new rule establishes an arbiirary limit on an electric wiility’s cost
recovery, which may have the effect of shifting cosis to eleciric
ralepayers.,  Unlike the FCC, the Commission has more equitably

alipcated pole costs through recognition of the particular burden

attaching parties place ov the poles.

The Companies’ specific concerng with the FCC’s proposed regulations arc consisient
with the Companies’ overall concern that the FUC's emphasis on commumicstion industry
cxpansion de-emphasizes clectric safety and relisbility withoul appropriately considering the
effects on to eleciric utilities and their customers, Challenges continue w0 these FCC rules by

inferested parties, including twe Companies.

¥, ISSUES FOR CONSIDERATION BY THE COMMISSION

While the Commission has identified several important issues in its Order of June 4,
2019, there are othar issues that should aiso be considered, either in this case or in another

proceeding. Some of these issues are the fellowing:
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The proliferation of double wood poles is a problem and one generating a number of
complaints about unsightliness. It would be worthwhile 1f the Commission would
evaluate this and vy 10 assist in strearnlining the process and providing fair allocation
of costs.

With more and more CLECs attaching 1o the poles, safety is a critical issue. The FCC
has unfortunately been more atiuned to the preferences of the CLECs and other
comnunications aitachers, and does not have experience with, or adequate knowledge
ﬂi?, electrie utility operations or safety, The issues noted above in Section TV are
examples of some issucs the Commission should consider.

The fair and equitsble allocation of the pole attachment costs, for capifal,
maintenance and make ready work, should be considered by the Commuission,
Appropriate timetables are important for make ready work and the transfer of
attachzments to new poles. While the expansion of broadband is important, restoration
of elestric service and the provision of eleciric power o new customers are no less
important. Additionally, many ILECs have no incentive - and in fact a disincentive -
- to move their attachments t© new poles since it is usnally caused by its competitors,
CLECs, and cost recovery may be problematic.

Unauthorized attachments that are oceurring without consent of payment to the pole
owner for the attachmeni are crealing hazardous conditions in the field and are
causing electric utilitics and their customers to pay a disproportionate share of pole .
£OSts,

SUMMARY

[
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The West Virginia Legisiature has given the Commission the authority to regulate pole
attachments, The Comimission should regulate pole attachments as it regulates all other assets
under its supervision ---- by providing due process to stakeholders and wailoring ity rules and
policy to it West Virginia rather than by wholesale adoption of the FCCs regulatory scheme.
While the Companics believe the Commission has the authority to adopt the rules f concludes
are appropriate for West Virginia, and can do so without violatling the Legislature’s direction and
intent in Section 310-4-4, in order to remove any doubt, the Compantes  think {t would be
worthwhile 10 amend the siate stafute in the coming 2020 lepislative session to remove any
unceriainty. The Companics do nol belisve such amendment would be controversial.  In the
meantime, the Commission should move forward with the General Investigation or another
precesding to address rulemaking and the other important issues identified above.

WHERFFORE, the Companics respectfully request thet the Commission carefully
consider the Comments presented by the Companies as part of this General Investigation.

Dated this 15th day of July, 2015,

Respectiully submitied,
APPALACHIAN POWER COMPANY
WHEELING POWER COMPANY

MONONGAHELA POWER COMPANY
THE POTOMAC EDISON COMPANY

By Counsel
o
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Williarn C. Porth (WV Srare Bar #2943)
Heather G. Harlan (W Staie Bar #8086)
Robinson & MeEbwee PLLU

P, Box 1791

Charleston, West Virgima 25320

-
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James K. Bacha

American Electric Power Service Corp.
T Riverside Plaza

Post Oifice Box 18531

Columbus, Chio 43215

Counsel for Appalachian Power Company and
Wheeling Power Company

Gary A, Jack (WV Siaie Bar i
FirstEnergy

5001 NASA Boulevard
Foirmont, WV 268554

Counsel for Monongahelz Power Company and The Potornac Edison Company
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EXHIBIT A

FEDERAL COMMUNICATIONS COMMISSION
ENFORCEMENT BUREAY
MARKET DISPUTES RESOLUTION DIVISION
445 127H, 8.W.
WasHneTON, DC 20584

March 25,2013
By U.S. Matl and Email
Christopher 8, Huther Eric B, Langloy
Claire 3. Evans Balch & Bingham LLP
Wilsy Rein LLF 1801 Sixth Ave. N, Suite 1500
1776 ¥ 8o, NUW, Birmingham, AL 35203.4642

Waghingion, DC 20008
Counsel for Defendants
Counsel for Complainant

Re: Fronfier West Virginia Inc. v. Appalachian Power Compeony and Wheeling Power
Company, File No, EB-12-MD-404

Dear Counsel:

The Public Service Commission of West Virginia (WVESC or PSC) filed a Patition to Intervene
and Motion i Disnsiss or Remand in the abovesenihiled action on November |, 2012} For the reasons set
forth below, we hold the proceeding before s in abeyance ontil the case between the parties peading
pefore the WYEPSC is resolvesd.

In its FOC Complaing, Frontier West Virginia Inc. {Frontier), an incumbent local exchange carrier
{ILEC), challenges the rato it pays for atachments to peles owned by Appalachien Power Company and
Wheeling Power Corapany, affiliated electric utility companiss serving portions of Wast Virginia
{collectively, ARCOY" The Complaint was filed pussuant to section 224{b) of the Communications Act,

! Petition to intervens of the Fublic Service Commission of Wesl Virginia and 5 Mation w DHsmiss or Remand, File
No, BB-12-MD-004 (filed Nov. 1, 2012) (Petition),

T o Pole Attachment Complaing, Fils Mo, BR-12-MD-004 i 5-8, paras. 2-5 (flied June 22, 201 2) (Complaint.
Chher pleadings filed in this case arer Response © Pole Attachment Complaing, File No, EB-12-MD-004 {filed Aug.
17, 2012} (Response o Complainty; Reaponss of Frontier West Virginla Ing, 1o the Motion to Dismiss or Remand
Filed By the Pubiic Service Commission of West Virginia, File No, BE-12-M1-004 {filed Dec. §, 2012} (Frontier
Response to Petition); Response to Public Service Commission of West Virginia’s Pelition o Intervene and Mation
to Digmiss o Remand, Bile Mo, BR-12-MIL004 {filed Dec, 6, 2012) (APCO Responss 10 Patiion); Reply of
Froniies West Virginia Inc. to the Response Filed by Appalachisn Power Company and Wheeling Power Compsny
1o the Poblic Service Commission of Wast Virginia's Motion 1o Dismiss or Remand, File N, BB-12-MD-(04 {filed
Tar. 19, 2013) (Fromier Reply to APCO Response to Petition].



as amended {Aen),” and the FCC mles effective Tune 2011 which, for the first time, nermuitted ILECs to
ring complaints challenging the reasonableness of pole attachment rates before the RCC?

This pole attachment rate dispuie has been ongoing for some time. Frentier inidally filed a
complaint before ﬂw WYEPSC in 2007, requesting that the PSC establish reasonable rafes governing its
pole attachments.” After dcvcis?pmc & record, the PSC mediated the dispute, and the parties enfered inlo a
selilement agreement in 2008.°% The WVPSC entered an order approving the Settlement Agreement on
December 4, 2008, As part of that settlernent apreement, Frootier and APCO agreed that dsspuw\ arising
under the seltlernent may be resolved by the WVPSC.® Indeed, at that time, the FCU did not exercise
jurisdiction over ILEC attachments.’

In March, 2012, APCO filed a complaing with the WVEFSC, claiming that the parties were
unabie 10 come 1o accepiabie terms regarding poia attachments rares and mqumtmg, among a‘hpr’ thmas
that the PSC establish interim pole rental pend mg 1‘1° putcoms of the nrocesding. ™ " The PSC d

interim relief, but offered to mediale the dispute. ontier filed the instant Complaim with the FCC on
June 22, 2012, Meither party moved o dismiss the m;.uar filed with the WVPS(C,

On November |, 2012, the WYPEC Biled 1t Patition, secking to intervens in the 'ra ant case orio
have it dismissed or remanded in favor of the “nearly identical” case currently before it.* Frontier
¢ontengs that, becaase the PEC haz not met the mqmuamt.ms of section 2 24(c) of the Act, the
Compnission i obligated to resolve Frontiar's Complaint.’* Although the PSC concedes that it hag not
ceniﬁed that it reguiates ILEC pole atiac Pmenrs it is undisputed that the PS(“ has exercised Jurisdiction

er the dispuie regarding pole attachment rates between Frontier and AFCO since at Jeast 2007, The
Pem;m states that the WYPSL “has actively reguiata-ﬁ pole attachnents between Froatier WV and APCo
for raany vears,” and “has been an available forum for oversight in this marter for decades.” And the
Perition filed here demonsirates the PSCs intent to continue adjudicating this dispute. Moreover, the

Y47 US.C. 52244b).

* See Implemanration of Secrion 224 of the Act, A Naticnal Broadband Flan for our Fiture, Report and Order and
Order on Reconsideration, 26 FOC Red 5240, 5243-44, para. 8, $327-38, paras. 199020 (201 1) (2047 Fole
Antgchment Order), off'd; American Electric Power Saivice Jorp, v, FOC, ~ F3d - 2013 WL 73501 (NG Cin
Feb. 26, 20135 47 CFR. § 1.1424,

¥ See Responss to Complaint, Bx. 4 (Verizen Wesr Vi'rgif*zia Ine., v, Appalachian Power Co. and Wheeling Power
Co., No, 07-127%-5-C (WVvPSC filed July §2, 2007)). Frontier was formerly known as Verizon West Vivginta, Tne.

Lomrﬂa.m at §, para. 2.

® See Response to Complaint at 2; Complaing, Bx, 4 (Setement Agresment),
7 $re Response to Complaint, B 8 [(WVPET Order),
§ See Complaint, Fx. 4 {Setlement Agreament) ai 3, § 2.

Y

® Pricr to the 2047 Pole Atiachment Order, the FOU inter roreted section 224(b) not to include complaines by ILECs.
See 201 ] Pole Atachment Order, 26 PCC Red st 3338, para. 205,

2 Seg Complaint, Bx. 28 {Appalachian Power Co. and ‘»’Vfﬂeeung Power Co. v. Frossler West Virginia, Inc., Case
Mo, 12-0284-B-T-C, at 4-3, para. 17 (WVPIC filed Mar, 2, 2012,

1 See Respense to Complaing, B 11 (Letter from WVPSC staff to Frontier and APCO offaring mediation).
** See Petition atd,

¥ See Frontior Response o Petition at 1-2, Fromier Reply o APCO Response lo Potition at 2-3 {citing 47 US.C. §
2ad{h), {3},

¢ See Patition at 1-2,7



2341 Pole Anachmens Crder appears to contemplate deferring fo state proceedings: “We do not precinde
partics from slecring to porsus complaints beforp state commissions, rather than before the {FCCL"

The WVPSC 18 already familiar with the parfies and their dispate, which it has overseen since
before the FOC exercised junsdiction over ILEC pele aﬂai.""lil“ei'!? camplmms Under these anique
circumstances, and in the inferests of efficiency, econommy, and comity, we belizve that the most proadent
course s 1o hold this procesding in abeyance uniil the PBC resolves the case pending before it

It iz therefore ordered that this procesding is held in abeyance uniil the case betwsen the parties
pending before the WVPSC 15 sesolved, Should the PSC not resclive the matter pending before it the
parties may saek 1o re-open the matter heve. We ask that the parties submit & joint report to the FOC staff
every thres nonths regarding the status of the PEC matter.

Thig latter-ruling is issuad pursuant to sections 401, 4() and 224 of the Act, 47 U.8.0. §§ 154(1),
L340}, 224, and sections 1.1401-1.1424 of the Commission’s rules, 47 CF R, §§ §1.1401-1. 14"'4,4snd the
authority dglfsg,ﬁed in sections 8.111 and 0.311 of the Commission’s mles, 47 CEROSG 0111, 0311

ol Matthew J, Minney
Richard E. Hint

50071 Pole Attachment Order, 26 FUC Red at 5337-38, para,
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Re:  CaseNo. 190551700
Genera! Investigation into Adopting and Implercenting
Rules Governing Pole Attachments and Assumption of
Comrnigsion Jurizdiction over Pole Attachments

Drear Ms. Ferrell;

Enclosed for filing on behalf of Tumos Networks LLC dba Segra and Lumos Networks of
West Virginia Ine. dba Segra (collectively “Segra”) in the ahove-captioned proceeding, please find
the ariginal and twelve {123 copies of the “Initial Comments of Segra™.

If vou have any quesiions, please foel free to contact me at your earliest convenience.
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STEVEN HAMULA (SB # 4580}

Associate General Counsel

Lumes Nevworks LLC dba Segra and

Lamos Networks of West Vieginia Inc. dba Segra
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THE FUBLIC SERVICE COMMISSION
OF WEST VIRGENGA
CHARLESTON

0223 P JUL 45 2019 EXEC
CASE NG 19-0351-T-(G
General Invesligation into Adopting and
Implermenting Rules Governing Pole
Attachments and Assumption of Commission
Jurisdiction over Pole Attachments

IMITIAL COMMENTS OF SEGRA

i. Introduction

In accordance with the Commission Order of hune 4, 2019 1o the above-captioned
proceeding, Lumos Networks, LLL dba Segra and Lumos Networks of West Virginia

an

. dha Segra {collectively “Segra™), by counsel, respectfully files these initial comments

on the General [nvestigation initiated by the Commission into the adoption and
implemeniation of rules govering the regulation of pole attachments in West Virginia,

i1. Seura’s Backsround

Perhaps now more than ever, it is critically important 1o remove artificially
imnposed barriers o felecom intrastructure investment so that faciiities-based providers of
broadhand services like Segra can build, maintain, upgrede and expand their existing
fiber networks,  As a leading fiber based telecommunications provider in the Mid-
Atlantic and Southeastern regions, Segra presently has more than 21,000 fiber route miles

1

with more than | million wotal fber strand miles located in Viegima, West Virginia,

y--(

Penmsytvania, Marviand, Ghio, Kentucky, Tennessee, Norih Carolina, South Carclina

and Georgia.

SEC DIV



In order to fagilitate the deplovment of fiber optic facilities necessary for the
provision of broadband setvices, Segra 15 oftentimes dependent on the timely processing

of its pole attachment applications. Because 1t &5 not efficient or in some cases even
possthle for providers of broadband services to deploy their own poles, Segra is
ofteniimes dependent on pole attachments placed on incumbent ioeal exchange carder
("ILECT™Y and/or electric wtility poles. However, the process of gaining timely access to
ILEC and/or electric utility poles on reasonable terms and conditions has historically
been fraught with challenges.  These challenges have been occasioned largely because
ILECs and/or electric utilities lack the incentive to provide competitors with timely

access 1o thetr poles on reasonable torma and conditions.

581, FOO Actions on Pole Attachments

Ou Apnd 7, 2011, the FCC unanimousty adepted an order that comprehensively
pverhauled its pole attachment rules.) Among other things, the 207/ Pole Attdchment
Crder spelied out more specific rights and obligations for pole owners and attachers
regarding sccess, including the establishment of a four-stage timeline o govern most
steps of the pole attachment application and make-ready processes for both wireline and
wireless attachers. Without question, the four-stage timeline adopted in the 207/ Fole
Attachment Ovder, coupled with the ability to hire an approved contractor to complete
delinguent engineering survey and make-ready work, was a (reraeandous step in the nght
direction toward improving competitive access to ILEC and electric uiility poles.

On Aprib 20, 2017, the FCU initiated another proceeding involving pole

attachments by adopling a Notice of Proposed Rulemuking, Notice ¢f Imguiry, and

U hmplemzniation of Section 224 of the Acr; A Natione! Brogdhand Plan for Our Furere, Report and Order
and Order on Reconsideration, WC Docker No. 07-245, GN Docket Wo, §9-51, 26 FCC Red § 240, 5252,
paras, 22-23 (2011} ("2011 Pols Attachment Order ™),

M3



Reguest for Comment i which the FOC soupht comment on a number of potential

regulatory reforms o its rules and procedures to further accelerate deployment of next-
generation networks and services, Among other things, the FCC sought commeni on
acecierating the pole attachment timeline; alternative pole attacliment processes,
including One-Touch Make-Ready (“OTMR™), and the creation of a presumption that the
incumberit LEC (MILEC™) attachers pay the same pole attachmeny rate as other
telecommunications attachers. The FCC also sought comment on whether 2 rooratornia on
the deployment of telecommunications facilities was inconsisteni with section 253{a) of
the Telecommunications Act.®

{On August 2, 2618, the FCC adopted a Thivd Report and Order {"Third R&O™)
and Declaratory Ruling’ in its on-going wireline and wireless infrastructure procesdings
ammed at removing bariers to broadband deployment.  In the Third R&O, the FOC
cmphasiced the importance of expediting the expansion of broadband coverage by
sipnificantly revising its rules and regulstions goversing the pele attachmend “make-
ready” process, ineluding the establishment of an OTMR process. This new process is
intended 10 shorten the multi-step method for processing pole attachments that the FCCO
adopted 1n 2011,
in the Third R&D, the FCC also clanified requirements refated to overlashing, and

in the Declaratary Ruling, the FOC indicated that it would preempt express and de facto
) P

Y gecelpraring Wireline Broadband Deploveam by Removing Burriers o hffvastrugre Investivent, WO
Dockat Mo, 17-84, Notice of Proposed Rulemaking, Wotice of Inguiry, and Reguest for Comment, 32 FCC
}{uj 3266 (201 (" Wireline Infrastruciure Notice ™).

F Avewlerating Wireling Broadband Deployment by Removiag Borriers 1o Jafrasiructurs Ivestment
Acvelerating Wireless Broadband !)ep!mw: 18 ?w Remmmq Barr:;‘rﬁ to Infrastructure Tvestment, Third
Report and Order and De\f_hn fmn) Ruling, WC 7-84 and WT Dockel No. 17-79, releasad
August 3, 2018, hupsiadocsbceadtublicuits 8- LU IALedE (F2018 Wireline Infrastructure
Onvder™).

LS}



permils for telecommunications services or facilities, The FCC determined that state anl
local laws that contain such moratoria on telecommunications services are in violation of
Section 253{a) of the Communications Act and ordered localities to review their laws and
remove such moratoria*?

v, Histerical Regulation of Pole Attachments in West Yirginia

Historically, pole arachment in West Virginia were subject to the exclusive
jurisdiction of the Federal Communications Commission ("FCC™) pursuant o the
requirements of the Telecommunications Act of 1996 {(“TA%™). The FCC has extensive
regulations governing access 10 utility poles by cable and telecommunications providers
covering a wide array of potential pole attachment issues including rates, timelines for
attachments, and complaint procédares.’  Additionally, the term “peles” extends to

ptility structures both above and below the ground, including poles, ducts, conduits, and

other rights of way owned or controlied by the mvelved utility.

The TASS provides that an individual siate may assert primary jurisdiction over
the reguiation of pole attachments by notifying the FCO that the swte jwisdiction is
asserting what is referred to as “roverse preewmption” and thereby assuming slate

jurisdiction over pole attachment regulation on a prospective basis.” To date, 20 states
arsd the District of Columbia have decided to assume the reguiation of pole attachments

through the reverse preemption doctrine.

* doceleraling Wirgline Breadbund Dvpmy;m v by Removing Bovriers to Infrasmruciure nvestment
Accelerating Wireless Broadband Deplovimenr by Removing Barriers to J;z;,fmsn wotre Ipvestneere, Thivd
Report and Crder and Declararory Rulimg, WC Docket No. 17-84 and WT Docket No. 17-79, relessed

o

unents FOC- 18- 11 1A LpdF (“2018 Wireline Infrastructure

Aungust 3, 2018 ipaiy
Corele™y,

$Qep, 47 CF.R §5 11401 — 11418,
CCee, 47 USC §224 ()

focs foc.gov/pul




Y. The Recuirements of Enrolied Substitute for Senate Bill 3

A1

As the Commission noted, on March §, 2019, the West Vieginia Legislature (the
“Legisiature™) passed Enrolled Substitute for Senate Bill 3 ("8B 3™, which was effcotive
from passage. Among other things, SB 3 added a new Section 4 to Chapter 310 of the
West Virginla Code granting unto the Commission regulatory jurisdiction over the
provisions of” Article 4 of Chapter 31G. More importantly, however, SB 3 required the
Commission to adopt for use in West Virginia the provisions of 47 UK.C §224, and the
pssociated FOCU regulations embodied 10 47 C.UR §4 1.1401.01-1.1425, respectively.

In view of the Legislature’s statutery directive, the Commission noted that the
federal statutes and FOCO regulstions on pele attachment matiers differed n many

significant respects from the Commission’s current proceducat rules. For example, the

Commission pointed out that West Virpinia Code §316G-4-4(b} required the adoption of

the FCOs dispute resohution process, which is significantly more technical and rigid than

the dispute resolution proecess that the Comuoudssion has employed historically to

adiudicate informal and formal complaints for all public utilities subject to the

Comimission’s Jurisdiction in West Virginia.
Similarly, the Commission stated that the FCO's dispule resclution regulations
included provisions related to the awarding ol damages.  This too represented

~
%

sigrificant departure from the Commisnion’s histovica! regudatory role in Wedl Virginia,

=3

el

indead, the Commission observed that it had not previously been a venus in which parties

could seek the award of damages. Specifi

Code §24-4-7, which provides in pertinent part that individuals or entities seeking to

recover damages from public utilities for violations of Chapter 24 are required to bring

]



sult in circuit court.  Moreover, the Commission noled that the pursuit of damages in
cireuit court as opposed (o the Commission had bkewise been upheld by the West
Virginia Supreme Court of Appeals on more than onc occasion.’

In attempting to square the regquirements of SB 3, the FCC's pole attachment
regulations, and the Commission’s cxisting procedural rules and state statutory and
judicial Hmitatdons, the Comrmission sought comments and recommendations about how
to best implement the FCC's dispute resolution regulations in light of the fact that certain
of the FUU's regulations were unigue to the FCO's operations,  In addition, the
Contmission expressed inferest in receiving comments regarding the extent to which #
was permitted to hmplement daroage awards given the statutory prohibition coentained 1n
West Vinginia Code § 24-4-7.

Vi, The Commission sheuld promulgate rules in accordsnce with its current
administrative capabilities and state statutory authority

Drespite 3B 3's requirement regarding the adoption of the FCC™s pole attachment
reguiations, Segra belicves that the Commission can only gt - at least in the interirn — in
aceordance with its current administrative and statutory capabililies.  As the Commission
noted, there does appear (o be several areas where the current FCC regulations, which if
adopted by the Commission, would be inconsistent with current Commisston reguiations.
For example, Sections 1.726-1.740 of the PCO's regulations {47 CFR §§ 1.720-1.74(
govern fommal complaint proceedings under Sections 208 and 224, Moreover, sections
1.1401-1.1415 of the FCU's regulations provide additional procedural requirements

pertaining specifically to pole attachment complaint procesdings. See 47 CFR §§ 1,1401

' See, hﬁ‘f‘ lics, \teel Cm** Yo Pahl ¢ ‘Su"vn,-: Cominission, 90 W.Va. 74, 110 S.E. 489, 1922, and Carter v,
1




ef seg. I this regard, the FCO's complamt procedures differ from this Commission's
informal and formal complaint procedures as provided for in its Rules of Practice and
Procedure.

As an initial matter, 1t is inportant o recognize steps taken by the FCC 1 the past
few years o provide timely dispute resolution.  First, in its 2017 Report and Order,
Declaratory BEuling, And Further Notice of Proposed Rulemaking, the FOU adopted a

new rule requiring the FCC to resolve pole attachment access complaints within 180
dave.r Then, in it 2018 Wiceling Infrastructure Order, the FCC adopted new formal

complaint procedures, including for pole attachment complaints. In so doing, the FCC

1

also held that parties could request that pole atlachment complaints be placed on the
FUCs accelerated docker. which provides for resclution of complainis within 60 days.?
Finally, the FCC has adopted OTME rules that further provide for resolution of issues
without having to resort to dispute resolution.'” These measures as initiated by the FCC
pravide for greatty accelerated resolution of pole attachroent disputes,

Given that the Corpmnission will be taking on a new area of reguiztion with which
it has little previous experience, i would appewr uslikely that the Comnission could
mimie and successfully meet the dispute resofution procedures presently offered by the
FCC.  In fact, resolution of formal complaints between uiilities under the Commission’s

existing procedural framework can often take considerably longer than the FOC s dispute

ﬂa

resolution process. Moreover, unlike the FCC, which decides many issues “on paper,”

3 i re Ascelerating Wireline n’-lﬂddhw:d Deplovment By Removing Barriers to ]nf"astmcmre lnvestreent,
W Docket 17-84, 32 FOC Red, 1128, 113234, 94914 (Now, 29, 2017 (2017 Wiveline Infrastructure
Order’y.

? In re Acoclerating Wireline Broadhand Deploviment by Removing Barriers to In ;'rasmctu“ Investment,
Third Report and Order and Declararory Ruling, [kt Wos. 17-75 and 17-84, FCC i, (rel. Aug, 3,
2018 (2018 Wireling Infrastructure Order™)

YSep, 2R Wireline Infrastructure Ovder, at 99 16-76.



the Commission does not currently have g formal complaini adjudicstion process that
omits trial-type hearings, which can be boeth lengthy and costly, unless such complaints
are ultimately settled by the parties invelved prior to a formal hearing.

Segra iz also concerned zbout the Commission’s abifity to handle the potential

increase m workload that may accompany the adopiion of the FOO's dispute resobution

process for pole attachments,  Certainly, exercising avthority over pole aftachrnent

disputes will bring with it additional demands on the Commission’s resources.  For
instance, uiilization of the FCC’s dispute resolution processes may well require the
Commission to hire and train additional staf¥ (o both administer the increaged caseload
and 1o ensure that filed disputes are resclved in a timely fashion. Both the increased
~C

iraining necessary 1o familarize existing Staff with the FOC™s rules as well as the

potential need bring on additional s1afl may unduly burden the Commission’s existing
IESOUICES.

I view of the foregoing, Sepra is of the opinion that 1t may not be prudent for the
Commizsion to exceed its current administrative capabilities in a rush to satisfy the
requirements of $B 3, While perhaps not ideal, the Cormmission’s currend procedural
sules for the procassing of informal and formal compizings should be satstactory for pole
attachment refated complaints — at least on an interim basis -- until the Commission gains
more real world experience in the handbng of such complaints.

However, even if the Commission opts to utilize its current procedural rudes on an
mterim basis for resclution of pole attachment complaints, it s important that the
Commisston remaln cognizant of the 180-day shot clock processing requirement, the

retention of which as a resolution deadline is critical in Segra’s view.  In this regard,

]



Scgra believes that 180 days provides a more than reasonable timeframe for the
Commission to investigate and evaluate the particular facte of each pole complaing,
espectally those involving pole access, which 15 fkely fo be the most cooumon type of
pole atiachment complaint coming before the Commission.’

Addittonally, a 180-day shot clock for pele attachment complaints, which
commences upon the fiting of 3 forreal complaint, corresponds with the timeframe that is
currently provided for reverse-preempiion states o adjudicate pole attackment complaints
under scction 224(cH3) B} of the TAD6, Furthermore, the Commission would be able
pause the shot clock in certain situations and/or exceed 180 davs in exiraordinary
sircumstances for good cause shown, which should ensure that the Commission could
comprehensively evaluate any pole attachment dispute.

In order to further facilitate the timely processing of pole attachment formal
complaints, espectatly those in which pole access 18 the center of the dispute, Segra

%
1&

would recommend that the Commission adopt 3 streamimed mediation process similar (o

what it currently employs i other types of forrnal complaint proceedings. Segea believes
a 30-day mediation window beginning upon the receipt of the defendant’s answer and
running concurrently with the 180-day shot clock should be adequate for this purpess,
Allowing the involved wilily parties the opportunity to air theilr grievances with the

participation of Commission Staff and/or a separate, ndependent mediator wiil likely

result in the tdmgely resolution of many pole attachment access complaints,

HBecause of the critical nawre of providing attachers with timely pole access, it is extremely important thay

the Commission endeavor to resolve access related complainis in an expedied manner, I this regard,
Sezra recommends that the Commission consider he further reduction of the reselution deadline for pole
artachment access complaints from 180-days to 90-davs.

o



With regard to the potential award of darages as provided for under 47 CFR §

723, West Virgigia Code § 24-4-7 expressly prohibits the Comomission from awarding

damages.  Not only does Code § 24-4-7 prohibit a3 much, but as has been pobuted out
garlier hevein, the West Virginia Supreme Court of Appeals has on several oceasions held
thai the appropriste circuit court, and not the Conumission, 15 the proper venug for entities
seeking 1o recover damages involving matiers otherwise within the jurizdiction of the
Commission in West Virginia,

However, Segra does not believe that this particolar prohibition on the award of
damages would significantly affect the Commission’s zbility to properly adiudicaie pole
attachroent complaints,  Aggrieved entities could still lodge their pole atiachment

complaints with the Commission, and if the Commission determined tdwt the factual

circumstances supported an award of damages, the a

£ ggrieved enfity could then proceed o
cirenit court to prosecule its damage clatm. In this regard, the [indings and conclusions
documented in the adjudication of the administrative complaint procceding before the
Commission could be utilized in support of the associated damage claim in cireuit court.
Therefore, where there is clear and obvicus conflict with the FCC's current
dispute resolation and damage award regulations, the Cormimission may wish to consider

femporanly posiponing the adoption of permanent rules in those areas, and instead

undertake efforts next lepiskative session to amend West Viggoia Code §31G-4-1, ¢f s2q
= R

o that it aligns more realistically with the Coramission’s administrative capabilities and
statutory requirements.  Otherwise, the Commission should promulgate pole atlachment

rules in accordance with ifs current adnunistrative capabibities and state statatory

authority



YEL.  In its fortheoming ruicmaking proceeding to establish regubations relative to
pole attachments, the Commission should adopt the FOCs rules and any
subsequent undates therets dromulsated by the FOC thereafter by reference

As Segra noted carlier in these initial comments, the FCCs rules relative to the
regulation of pole atachments has been significantly updated over the last several vea

Since the Commission hag been directed by virtue of 88 3 to assome jurisdiction over
pole attachraents from the FCC in West Virginia, which the FCC refers to as reverse
p‘:\eemptism}” it should move forward with the adoption of ali of the FCC's rules
currently in effect that do not substantially confliet with its own administrative

capabilities and statutory requircmenis. Thus, with the exception of the dispuie

resolution and damage award provisions, Segra would recommend that the Comraission

\.}‘1

otherwise adopt the FCC’s currerd pole attachment rules, 47 CFLR § 1.1401 - § 114235,
by reference, including any subseguent modifications, updates or revisiens,

There are numerous advantages to the Commission adopting the POC's rules hy
reference rather than beginning the time-consuming provess of developing its own pole
attachment rules. At present, the FCC has jurisdiction o regulate and adjudicate pole
altachment issues in approximately 30 siates, Theretore. by adopting the FCC s rules by
reference as Segra has proposed, the Commission will provide both attachers and pole
owners with the ceriainty of knowing that attaching broadband and other infrastructure

facilities 1o poles in West Virginia will be governed by virtually the same rules used in a

other states, thereby creating efficiency, predictalnlity, and uniformity for

mulii-jurisdictional  broadband  providers such as  Segra. Similarly, Segra’s
recomnmendation that the Comymnission follow the FCCU's prospective updates of those

i1



ruics as well will aliow attachers and pole owners in West Virginia to immediately take
advantage of any regulatory developments as soon as such are codified by the FCC.

That said, Segra recognizes that rulemaking proceedings before the FCC are
oftentimes long, ime-consurning affaies addvessing issues on a nationwide basis, and
may hot always be appropriare for blanket implementation in West Virginia, Thus, onc
initially adopted, the Commission should maintain its ability 1o consder customization of
its pole attachment rules and procedures in the foture - whether initiated by the
Commisgion’s own motion or via a petition filed by an attacher, pole owner, or other
interesied party seeking 10 inifiate a relemaking for that purpose. This will preserve the
ability of the Comnission to expeditiously address any unique 1ssues or circumstances
that may requwire West Virginia-specific changes to the FCCO's existing tepulatory
framework.

Une example of an area of customization that the Commission ought to consider
in the context of the nstant rulemaking involves the issue of pole replacements, Given
the perecived complexities involved, the FOC has determined that pele replacements are

not currently eligible for seif-help.’” While Begra appreciates the FCC's caution, Segra
belicves that poele replacement, especially in an instance in which the pole owner is
claiming insufficient capacity as the reason for denial, should not be used as a vehicle 1o
unfairiy delay the processing of an otherwise valid application for attachrent. Thus, if
the pole owner is unwilling or nnable to make the necessary pole replacement within the
ninety (90} day timeframe currently provided for the completion of complex make ready
wotk, potential attachers ought to be able to utilize self-help using an approved contractor
gqualified to perform such work, Clarification that standard make-ready timelines atill

B 2018 Wireling ii”ﬁ‘i"x-l'i..t.tl.l{'tf Crder, at § 104,

12



apply in instances where pole replacement is a necessary will eliminate a significan

barrier to deployment of critical broadband facilities m West Virginia

YHE Conclusion
For all of the foregoing reasons, Luomos MNetworks LLC dba Segra and Lumos
Newtworks of West Virginia Inc, dba Segra recommend that with certain limited
exceplions as noted herein, the Commission adopt the Federal Communicaiions
Commission’s cumvent Pole Attachment rules and regulations - 47 CFR § 11401 - §
1. 1423 by reference.
Respectfully submitted this 15" day of July, 2019.

Lirmos MNetworks LLC dba Segra and

Lumos Metworks of West Virginia
Ine. dba Segra

By Counsef,

) éﬂf(,l’s
SI;’;‘\'E‘. Hamu:::,
1204 Creenbrier sm\et
Charleston, WV 25311

Teler (304) 720-2159
Fax: {304)720-2121
E-mail: bamglas @ lumosngoom
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Public Service Commission
_Of West Virginia

201 Brooks Straet, PO, Boy 812

Phone: {304) 340-0300
Charieston, West Virginia 253232 (o)

Fax: (304) 340-0325

Connie Graley

Acting Executive Secretary
Public Service Comunission
PO Box 812

Charleston, WY 25323

BSAT P L 15 2019 EXEC SEC DIV

RE: CASENO, 19-0851.T.G1
General Investigation into Adopting and Implementing Rules
Governing Pole Attachments and Assumption of Coramission
Jurisdiction Over Pole Attachiments

Dear Ms. Graley:

Enclosed are an original and twelve (12) copies of the *STAFF INITIAL
COMMERNTS” to be filed in the above-referenced proceeding.

A copy has been provided to the parties of record by LS. mail.
sincerely, .

N
L H :\C‘;“H«
¥ T 7 .

Linda §. Bouvette
WY State Bar 1L.ID. No. 5926

And

{hrig Howard
WV State Bar No. 8688
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 19-85881.T-G}

General Investigation into Adopting and
Implementing Rules Governing Pole Aftachmenis
And Assumption of Commission Jurisdiction

R ' ¥ Y & BE "\W
A% L 19 209 ELEL 8800
Over Pole Attachments A3 B

02

STAFF INITIAL COMMENTS

On Jone 4, 2019, the Commission initiated a general investigation into the
adoption of rulgs governing pole attachment procedures pursuant o W.Va, Code §31G-4-
4. The Compuission noied that currently the Federal Communications Commission
{FOC) regulates pole attachments in West Virginia pursuant fo 47 U.B. Code §224 and

the FCC implementing regulations set forth in 47 CF.R. §§1.1401-1.1425,

SUMMARY

The Commission should adopt the FCC Rules with the understanding of and intent
o resolve cases within the 180 day time period if possible but no later than 360 days
from the date of filing of the complaint pursuant to 47 US.C. §224.

The Commission should not adopt the FCC procedural rules that conflict with
W.Va. Code §24-1-1{(D(1) (Staffl prohibited from holding decision-making authority);
statutes limiting the Commission’s authority fo assess fees to specific ioms (See e.p.,

§24-1-5, authorizing the Comnission 1o preseribe a schedule of fees for certification of



records and costs incurred with hearings; §24-2-11¢, authorizing the Commission 10
charge filing fee for EWG sifing certificates; §24-3-0, authorizing the Commission o

levy special license fees; 1 W Va, Code §24-1-7 {Commission to adopt procedurs! rules
from awarding monetary damages). The Commission should not adopt FCC procedural
rules that conflict with the Commuission’s Procedural Rules; nor any FCC procedural
rules for which the Conunission docs nol currently have the physical capability o
implerent such as an clectronic filing system. To require the Commission to adoept all of
the FCC procedural rules would require the Commission (o violate four separale statstory
provisions - without a specific infent expressed by the Legislature thet # intended (o
repesal them as a result of its passage of 8B 3. It would also require the Commission to
creafe from serateh an electronic Hling systern just for make-ready pole atlachment
complaints — a systero that the Legislature did not expressly direct in 8B 3.

BISCUSSION

On March 5, 2019, the West Virginia Legistature passed Enrolled Substitute for
SB 3 (8B 3}, effective from passage, that cstsblished and delinested the Commission’s
jurisdiction over make-ready pole access within the stafe, and required the Commission
1o “adopt the rates, terms and conditions of access to and use of poles, ducts, conduits,
and rights-of-way as provided in 47 U.S. Code §224 and 47 CFR. §§1.1401-1.1415..7
and the “dispute resolution process incorporated by reference in those regulations.”

In its order, the Commission expressed concern regarding the differences between



the Comimission’s existing dispute resolution process and the FCC process referenced in
47 CF.R. §81.1401-1.1415, and initiated the general investigation (GI} lo receive
comments and recommendations regarding the adoption of same.  Staff’s Initial
Comments follow below.

£. The Commission s ¢ creature of the Legislature and has no inherent
anihority,

etTle et TeLY

150 W.Va. 747 (1966},

[tthe Public Service Commission has no jurisdiction and no power or
authority except as conferred on it by statute, and its power is confined to
the regulation of public utiliies. Eureka Pipe Line Co. v. Public Service
Commission, 148 W.Va, 674, 137 S.H.2d 200; Citv of Blueficld v, Public
Service Commission, 94 W.VWa. 334, 118 8L, 342, A Public Service
Cominission has no inherent power or anthority but may, of course, have
necessary umplications from the statwte. 73 CU1S., Public Utihities, §3&;

(id at 281.) The passage of SB 3 expands the Comumission’s jurisdiction and authority to
include the regulation of the rates, terms and conditions of access to and use of poles,
ducts, conduits and rights-of-ways owned and/or controlled by ulilitics. Prior o the
- passage of 88 3 the Commission’s jurisdiction over pole attachmenis was Hmited to that
provided in W.Va. Code §24-2-6 (regulation of pole artachments owned by public
utilities}. Although 8B 3 specifically grants the Commission jurisdiction over pole
atiachiments, it limits the Commission’s authority and flexibility fo set rates, terms and
conditions by requiring the Commission to adopt the FCC rules set forth in 47 CFR.
§1.1401 through §1.1.415, inclusive (herein referred to as the “FCC Rules”) and the
FCC's dispute resolution process set forth in 47 CF.R. §§1.720-1.740, (herein referred to
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as the *FCC procedural rules™) some of which are in direct conflict with West Virginia
faw, Commission rules and regulations and the Comunission’s current regulation of pole
attachments under W.Va, Code §24-2-6.

The intent of the Legislature was to esiablish and delineate “Public Service
Commission jurisdiction over make-ready pole access within the state...” (See hill title)
The statute clearly sets forth the Commission’s jurisdiction over pole attachments and
leaves little room to construe it differently.

“A statuiory provision which is clear and unambiguous and plainly

expresses the legisiative intent will not be interpreted by the courts but will

be given full force and offeet. Syl Pt 2, State v, Epperly, 135 W Va, 877,
£3 S.E.2d 488 {1951). Syllabus Point 1, State v. Jarvis, 199 W.Va. 835,

292, 303 5.E. 2d 860 (1998}

Expodited Transportation Svstems. Ine. v, Viewes, 207 W.Va, 90, 529 SE.24 116

(2000} Adoption of the actual make-ready pole access rules is relatively straightforward
and meets the legislative intent as expressed in the bill. The only issue is adoption of the
dispute resolution process set forth in 47 CF.R. §81.720-1.740 (FCC procedural rules)
since it would require the Comemnission to violate four (4) statutory provisions and operate
two separate formal complaint processes, an absurd result and clearly not the legisative

intent,

b

The FCC Bispute Resolution rexulations directly conflicts with W.Ya.
Code §24-4-7 and established case lsw with recard fo the award of

damages and should not be adopted,

In its order dated June 4, 2018, the Commission noted that the West Virginia

4



Communications Commission (FCO) regulations as provided in 47 US.C. §224 and 47
C.8R. §1.1401-1.415, (FCC Rules) inclusive of the dispute resolution process
incorporated by reference in those regulations and subsequent modifications or additions
to the provisions of the United States Code or Code of Federal Regulations. The
Commission further stated that the FCC rules are more techmical and specific about form

and content than the Commission’s Rules of Practice and Procedure (Procedural Rules)

and includes a provision for the award of damages.
Staff agrees with the Commission that the adoption of the FCC procedural rules
would require the Commission fo assess damages, an action that is prohibited by W.Va,

Code §24-4-7, as delineated in cases before the West Virginia Supreme Court of Appeals.

{(W.Va. 1922}, the court defermined

The jurisdiction and authority of the Pablic Service Comumission extends no
further than to prescribe proper rates, and proper practices, and o direct the
public service corporations to comply with them in the future. I a public
service corporation should then refuse compliance i would be necessary for
the Public Service Commission, or some party interesied, fo iovoke the aid
of a court of competent jurisdiction to compel compliance with the order;
and likewise, if by refusal to comply with an order of the Public Serviee
Commission, or with a rate lawfully prescribed, injury has resulted, the
injured party may recover compensation there for in any court of competent
jurisdiction,

In the case of Carter v, Ellig, 117 S.E. 2d 594 (W.Va, 1960}, Elisha Carter,

inatituted this action of trespass on the case in the Circuit Court of Raleigh County to

G'



recover damages of the defoendant, George W, Willis, trading and doing business as
Willis Water Waorks, in the amount of $10,006.00. The declaration alleged that defendan:
had obtained 2 certificate of convendence and necessity from the Fublic Service
Comimission Lo fumish water to the plaintiff and others, and, porsuant thereto, undertook
to {fumish water 1o the plaintiff in conformity with the rules and regulations of the Public
Service Commission, but thal, with reckless indifference and in total disregard of

plaintiffs right (o bave and receive an adequate supply of water fo satisfy his needs,

i

defendant valawfully, willfuily and negligently failed 10 render such service.

The declaration further alleged that plaintiff was possessed of valuable residence
property i which he resided with his wite, to whose scciety, assistance. companionship
and services plaintiff was entitled at all yimes. bul that, as a proximaie result of the
defendant's failure to perform his duties, plaintiif's wife was required to do and perform
work and services in the performance of her household duties which she would not
ardinarity be reguired to doj; as a direct consequence of which his wife's health became
imipaired, thus depriving him of her comfort, society and services generally and requiring
him to expend large sums of moncy for medical care.

Plaintiff further alleged that, as a result of defendant’s fatlure, he was prevented
from utilizing bouschold appliances and equipment, from raising produce and garden
products, was caused to expend money for damage to houschold appliances, sutfered
physical pain and mental anguish, was caused to perform work and labor to conserve

water and in obtaining water from other sources; and, that the fair market value of

6 .



plaintiffs residence property has been continuousty diminished over a nine year perfod
which defendant has failed to perform his dulies.

The court determined that g user of the services of a public corporation who has
been damaged thereby is not limited by recourse to the Public Service Commission and
such relie! as he may there receive, W, Va, Code §24-4-7 clearly provides that, in
addition to making complaint to the Conunission, be may "bring suit in his own behalf
{or the recovery of the damages for which such public uiility may be Hable under this
chapter in any circuit court having jurisdiction.”

This Court held it Wheeling Steel Corporation v, Public Service Commission, 8¢

W, Va 74, 110 8 E, 489, that the awthority of the Public Service Commission is Hmited

to preseribing rates and practices, to directing public corporations (o comply with them
and that if such corporation refuses compliance the injured party must seek damages ina
conrt of coropetent jurisdiction. This decision was predicated upon the provisions of
W.Va Code §24-4-7.

The Legislature through s enactment of W.Va. Code §31G-4-4{b), created an

indirect conflict between 47 CF.R §1.723 and W, Va, Code §24-4-7. The Legislature
specifically withheld jurisdiction from the Commission to award damages. "It is worth
repeating that the Public Service Commission is a creature of statute and has only such

power as the Legistature has seen fit to give it (Back Roads Towrs, LLC, M.C. Case Na.

30258-99-PC. Recommended Decision entered April 28, 2000, final on May 18, 2000)

R

The Comnission cannot presume that it now has such jurisdiction by the adoption of the

FOCC Rules that contain a provision allowing for the award of damages.
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it must be assumed that the law making body knew and had in mind the
general system of law into which this statute was by it injected and that it
intended 1o operate in harmony therewith,

Reeves v, Rogs, 62 W, Va, 7, 57 S.E. 284 (1910).

When there is a conflict created through the adoption of 2 new statute against a
preexisting statute, there exists a presumption against a change in the original statute. In
this case, the conflict is between a federal regulation that is referenced in another federal
regulation and a state statute that has been in effect since at least 1923, The Legislature,
in its enactment of the Pole Attachment Agt, gave no ¢lear indication that as part of this
conflict only arises upon the adoption of the FOU Rules, and indirectly, the adeption of
47 CFR, 81723,

Although, as 3 general rule, when two statutes are mconsistent and there is

5

conflict, the latter statute in thme prevails, Heeves v, Ross, 62 W, Va, 7, 57 §8E, 284

and impose damages in all proceedings coming before it
If a situation exists where there are two statutes in conflict, the proper approach
would be to not dispose of the problem by mechanical rule, fe., that the statute passed

latter in time should be adopted, Edah v. Trident Seafoods Corp., 2007 ULS. Dist, LEXIS

22651 referencing Fapning v. United Fruit Co., 355 F.2d 147 (4th Cir. 1968), but rather

ensure that a situation is not ¢reated that ends the general rule or provision.

3



Additionally, it is presumed in the absence of words therein specifically indicating
the contrary that the Legislature did not intend to innovate upon, unsetile, disregard, alter,
violate, repeal or limit a general statute or system of statulory provisions, the entire
subject matter of which s not directly or necessarily involved in the act. “Repeal of
statutes by implication is not favored.” 58 OpAtty.Gen. W.Va., 172 (1980}, [ a
situation is ereated where the law is unsettied and an action of the Commission where it
awarded damages pursuant to the FCC Rales iz challenged, courts will adhere to the
foflowing test in determining whether there s an inconsistency in the law:

Therefore, the proper test by which to determine what they intended is to be

found in the resulis to which adherence to the letter of the statute would

lead. If destructive of, or obstruclive to, any general purpose and design,

made mmifest by the terms of the constitution or the statulory system,

viewed as a whole, ¢r both, regarded as constituting one grand schome, or

productive of inconsistent and sbsurd situations, the consequences will
compel the Couwrt to so consirue the statute, i possible, as 1o make it

harmonize with the general law.

Webb v, Ritter, 60 W. Va, 193 (1906). “A valid rule or regulation may only implement

the law, and regulations are valid ondy as subordinate rules and when found to be within
the framework of the policy which the Legislature has sufficiently defined.” 2 Am Jur.

2d Administrative Law §300. In this case, we have an existing statute that clearly states

the Commission has no judsdiction to award damages. We also have a statute that
requires the Conunission o adopt rules, including a dispute resolution process that
includes a damages section. The new statute does not specifically grant the Commission
jurisdiction to award damages. “The Public Service Commission has no jurisdiction and

no power or authority except ss conferred om it by statate.” The Commission cannot



magically confer io itself jurisdiction t0 award damages as part of the adoption of new
rules and regulations. Excluding 47 C.FR. §1.723 from the Commission’s make-ready
pole access rules would not prevent the Commission from exercising its new jurisdiction
of regulating “the rates, terms and conditions of access to and use of poles, ducts,
conduits and rights-of-ways” pole attachments. Therefore, Staff recommends that the
damages section of the FCC procedural rules (47 C.FR. §1.723} not be adopted as part of
the Comunission’s rules governing make-ready pole access,
3. The wholesale adoption of the dispute resolution process referenced in
47 CFR. LI1401-1.1415 will result in a2 number of conflicts with
statutory provisions and the Commission’s Procedural Rules,

The Commission curremtly operates a formal complaint process for make-ready

pole access under W.Va, Code §24-2-6 and for other formal complaints filed with it

The Commission shall prescribe such rules and regulations as may be
necessary to carry out the provisions of this chapter, imcluding rules of
procedure and for taking evidence in all matiers that may come before it,
and ender such orders as may be just and lawhul;

The Progedural Rules are applicable to all matiers before the Commission, including the

A staiute should be so read and applied as to make i accord with the spirit,
purposes and objects of the general system of law of which 1t 15 Intended to
form a part; it being presumed that the legislators who drafied and passed it
were familiar with all existing law, applicable to the subject matter, whether

16



constitutional, statutory or common, and intended the statute to harmonize
completely with the same and aid in the effectuation of the general purpose
and design thereof, if ifs terms are consisient therewith, Syllabus Point 5,
State v. Snvder. 64 W.Va. 659, 63 S.E. 385 {19081" Syllabus Point 1, State
ex rel, Simpking v, Harvey, 172 W. Va, 312, 305 S.E2d 268 (1983 {#*%21
superseded by statule on another point as stated in State ex rel. Hags v
Soillers, 181 W.Va, 387 382 S.E.2d4 581 {1989

Syllabus Point 2, Myers v. Cline, 190 W, Va 103, 237 S.E2d 267 (1993),  If the

Legislature thought the FCC rule and process warked, then there would be no need for
the Commission to assert jurisdiction and adopt the FCC rules in full. Requiring the
Commission to adopt the FCC procedural rules will result in a number of conflicts with
existing statutory law,

First, the Commission is constrained in the use of is employees 1o those duties set

[a] division within the Public Service Commission which shall include the
office of the commissioners, the hesring examiners and such support staff
as may be neccssary (o carry out the functions of decisionmaking and
general supervision of the commission, which functions shall not inchude
advocacy before the commission;
This statutory provision conflicts directly with certain of the FCC procedural rules that
grant Staff the authority 1o make decisions in cases affecting the final outcome; while
alse allowing it to advocate is position before the Comunission.  Therefore, the

Commission would be precluded from adopting any of the provisions in the FCC

procedural rales that grants Commission staff decision-making authority .

" The Legal Division and Staff Attorneys shall act sg advocates of the Staff position before the Commission for and
in the public interest. GO 195,57, entered September 8, 2008,

Il



As discussed in a separate section berein, adoption of the FCC procedural rules
would allow the Commission to grant damages in 8 make-ready pole access complaint
case, That provision would directly conflict with W.Va Code £24-4-7 which requires
complainants to seek monetary relief in the appropriate circuit court. The Commission
could not adopt any provisions m the FCC procedural rules allowing the award of
damages as more fully discussed in Section 2 hereinabove.

The FCC procedural rules also reference the use of an elecironic filing system.
The provisions in the FCC procedural rules requiring the use of an electronic filing
system cowtd not be immediately adopted by the Commission since it doss not have such
a system in place at this time but would have o create one using its existing labor and
financial resources.

In addition, the FCC procedural rules require the payment of certain fees

associaled with the Aling of 2 complaint, W.Va. Code §31G-4-4 does not grant the

Commission authority to impose any fee on the filing of a complaint. The only fees
charged by the Commission are those avthorized by statute. See e.g., §24-1-5, avthorizing
the Commission to prescribe a schedule of fees for certification of records and costs
incurred with hearings; §24-2-11¢, authorizing the Commission fo charge filing fee for
EWG giting certificates; §24-3-6, authorizing the Commission to levy special license
fees; );  Those provisions in the FCC procedural rules requiring the payment of fees for
filing a complaint could not be adopted by the Commission without specific authorization

from the Legislature.
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Finally, the FCC procedural rules conflict with the Commission’s Procedural
Rules — the rules the Commission is to use in “all matters that may come before it...”
Those conflicts are detailed herein below in the review section of the FOC procedural
rules.

Adoption of the FCC Rules and the FCC procedural rules will cause an absurd
result by requiring the Comunission to operate under two separste procedural rules, Ut
would require the Commission to adopt procedural rules that violate four separate statuies
passed by the Legislature ~ even though the Legislature did not express any intent o
repeal these statutes when it passed 5B 3. Finally, #t would require the Commission o
expand its jurisdiction and authority in violation of ils stated jurisdiction.

It is the duly of a courl 80 10 construe a siatuie as to avoid absurd and

inconsistent results, if possible. It is bound to give effect to every word in a

statute i i can do so. After having found one clear purpose or function for

a word, phrase or clause, il is not bound o give it any further effect and

should not do so, if inconsistency or a departure from the purpose and spirit

of the legislation would result therefrom. ‘These propositions are s0

elementary and well known that citation of authority therefor is not

TCCCSBary.

Coal & Coke Kaillway Company v. Conley, 67 W.Va, 129,67 §.E, 613 (1910}, The goal

and intent of the Legislature is to reverse preempt the FOUU in the regulation of pole
attachments. That can easily be done without conflict by adopting the FCC Rules as
required by the statute. With regard to the FCC procedural rules, it should only adept
those rules that do not conflict with applicable statutes and the Commission’s Procedural

Rules.



4. Only those vortions of the FCC Rules that are consistent with the
Commnission’s carrent practice shonld be adopded,

Staff reviewsd each provision of the FCC Rules, including the dispute resolution
process set forth in 47 C.F.R. 1.720-7.740, to determine the inconsistencies between them
and the Commission’s existing rules and regulations. That analysis follows. The issue is
whether the Commission may deviate from these rules to the extent necessary 1o follow
its existing Rules of Practice and Procedure to process pole attachment complainis.

Once a state has certified to the FCC that it now regulates pole attachments, the
FCC is deprived of any regulatory authority over pole attachments within that state.

If 2 state s0 certifics, the reverse-preemption provision deprives the FCC of

Jurisdiction over “rates, terms and conditions, or access to poles, ducts,
conduits, and rights-of-way. . for pole attachments™ in that state.

¢t al., Civil Action Neo. 3:16-cv-124-DIH, August 16, 2017, Therefore, once the
Commission has pole attachment regulations in place and certifies {o the FCC that it will
govern pole attachments, the FCC has no authority over pole attachments in West

Virginia and cannot challenge the Commission’s rules.

The FCC pole attachment regulations set out i Sections 1.1407 through 1.1413

cao be adopted with little to no conflict with the Commission’s Procedural Rules other
than the conflict with the fival action due date.
s Section 1,738 of the VOO vrocedural rules provides the Commission

flexibility fo use ils Procedural Rules fo process make-ready pole access
CASES.

The language of Section 1.735 of the FCC procedural rules are sufficient to allow
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the Comumission to use its own Progedural Rules to process make-ready pole access

LasCS,

§ 1.735 Conduct of proceedings,

{2} The [FCC] Commission may issue such orders and conduct ifs
proceedings as will best conduce to the proper dispaich of business and the
ends of justice,

{b} The [FOC) Commmission may decide each complaint upon the filings

and mformation before i, may request additional information from the
parties, and may require one or more informal meetings with the parties to
clarify the issues or to consider settlement of the dispuie.

Under this provision, the Commission may issue an order {either as 8 general order

or in each individual make-ready pole access case) stating that the Commission will

utilize its Procedura! Rules in processing the case. The Commission would then be free

to process the case using its current practices and policies to ensure “the proper dispaich
of business and the ends of justice” in processing these cases. There are other places in
the FOC rules that reference this flexibility in processing cases. For example, in the
ioplementing statute (47 U.S.C. §224), states are given flexibility in entering a {inal

order, 50 long as it is completed within 360 days of the filing of the complaint:

{(ii} within the applicable period prescribed for such final action in such
rules and regulations of the State, if the prescribed period does not extend
Beyond 360 days after the filing of such complaint.
47 U.8.C. §224(3XBXii). This section is also repeated in Section 1. 1405(f)(2). Section
17306 (Discovery) allows the Commission flexibility to allow additional discovery if

warranted. Scveral other sections reference the Commission’s discretion in processing

cases {Section 1.723(g) (Dramages); Section 1.731(g) (Confidentiality of information



produced or exchanged), Section 1.732 (Other required written submissions); Section
1.733 (Status conference). Staff contends that the FCC Rules and the FOU procedural
rules provide sufficient basis to permit the Commission to utilize tts own Progedussl
Rules 1o process cases so long as they “will best conduce to the proper dispatch of
business and the ends of justice.”

BECC Rules

determine whether conftlicts with the Commission’s current rules exist. A discussion of
cach FCC Rule follows.

1.1481. Purpose, The stated purpese of the FUC Rules does not contlict with the
Commission’s existing rules and regulations,  Adoption in whole of this gection is
recommended. The “Definitions™ section (11402} should include the definition of
“incumbent local exchange carriers” as defined in 47 U.S.C. 251¢h).

() "Incumbent local exchange carricr” defined.

{1} Definition. For purposes of this section, the term "incumbent local exchange
carrier” means, with respect 1o an ares, the local exchange carrier that--

{A) on the date of enactment of the Telecommunications Act of 1996 [enacted
Feb. 8, 19961, provided telephone exchange service in such area; and

{B) (i} on such date of enactment, was deemed to be a member of the exchange
carrier association pursuant to section 69.601(b) of the Commission's regulations
(47T CFER. 69641y or

{3} is a person or entity that, on or afler such date of enactment, became a
successor or assign of a member described in clause (i),

{2) Treatment of comparable carmiers as incumbents. The Commission may, by
rule, provide for the treatment of a local exchange carrier (ot class or category
thereof) as an incumbent local exchange carricr for purposes of this section if--
(A} such carrier oocupies a position in the market for telephone exchange service
within an area that is comparable to the position occupied by a carrier described in
paragraph {1}

is



{B} such carrier has substantially replaced an incumbent local exchange camier
described in paragraph (1) and
{Cy such treatment is consistent with the public interest, convenicace, and
necessity and the purposes of this section.
1.1402, Definitions. There are some conflicts in the “Definitions” section. Some
definitions included in this section differ from definitions the Commission has adopted in
its various rules and regulations. To aveid the conflict, the Commission should adopt this
section and clarify that the definitions adopted pursuant o W.Va, Code §31G-4-4 are
specific to the make-ready pole access coraplaint cases only. The Commission should

also define the term “Incumbent local exchange camier.”

1.1403, Duty to provide seeess. There is no provision contained in this section

i

that is in conflict with the Conumission’s current policies and procedures.  The
Commission should adopt this provision with no change.

1.1404. Pole sttachment complaint proceedings. The only change that would

need o be made is the elimination of Section 1.1.404{c), since the Commission will have

already certified to the FOU that it will regulate the rates, terms and conditions for pole

attachroents.
1.1488. Dismissal of pele attachment complaings for lack of jurisdiction. Most

of this section will be moot once the Commission certifies to the FCC that it will regulate
the rates, torms and conditions for pole attachments. The only issue that the Commission
must be aware of is the 180 day clock for the resolution of complainis which conflicts

with the Commission’s Procedural Rules. This confiict may be resclved by considering

the language included in Section 1.1405{e) which allows the Conmnission o exiend the



final action due date to 360 days. This ahility to extend the final sction due date is also
supporied by language contained in 47 U.S.C. 224{¢)(3 B} )

For purposes of this sebsection, a State will not be considered to regulate
the rates, terms and conditions for pole sttachmenis—

{A) Unless the State has issued and made effective rules and regulations
implementing the State’s regulatory authority over pele attachments;
and

(B} With respect to any individual matter, uniess the State tskes final
action on a complaint regarding such matter—

{i)  Within 18¢ days after the complaint is filed with the State; or
i}  Within the applicable period prescribed for such final action
in such rules and regulations of the State, if the prescribed
period does not extend beyond 360 days after the filing of
such complaint;
Id  Siaff contends that this language and the language contained in Section 1.405(¢)
provide ample authority for the Commission to reconcile the FCC final action deadlines
with its current case processing so long as final action on the case ocours by day 360
from the date of filing of the complaint. Per the regulation, the Coromission may adopt
its own time period for make-ready pole access complaints so long as the complaints are
resotved within the 360 day ume period. Therefore, the Commission’s current complaint
process with slight modifications to include the additional filing information should be
sufficient to accommaodate the make-ready pole sccess complainis, This section should

be adopted by the Comumission, subject to modifving Section 1.1405(e) 1o reference the

Commission’s carrent complaint provess.
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1.1466. Commission consideration of the complaint. The only provision new to

S ottty

the Commission in this section is the formulas for calculating rates. The Commission’s
staff is trained to calculate rates that reflect the true cost of service. In caloulating rates
for make-ready pole attachment cases, Staff must ensure that rate payers are not
subsidizing the services being provided by the attachers. Therefore, some flexibility in
the formulas must be allowed. The rest of the section concemns the shifiing burden of
proof between the parties which the Commission cwrrently addresses in its rujes. There
appears to be no conflict with the Commission’s existing rules. This section should be
adopted by the Commission with the caveat that the formulas must cosure that rates
recover the frue cost of the attachment so ratepayers are nof subsidizing non-utility
SETVICES.

1.1467. Remedies. The remedies proposed m this seclion are remedies the
Commission currently uses in dealing with complaints and do not conflict with the
Comumission’s existing rules. This section shoutd be adopted by the Commission.

1.14908. {mputation of rates; modification costs, The provisions of this section

appear reasonable, do not conflict with the Commission’s existing rules and are
comparable to the relief provided by the Commission in current complaint cases. As
mentioned in the commentary 1o Section 11406, Staff must have the ability to ensure that
ratepayers are not subsidizing non-utility services. This section should be adopted by the
Commission with that caveat.

1.1449. Allocation of Unusable Space Costs. The provisions of this section

appear reasenable, do not conflict with the Commission’s existing rules and should be

19



adopted by the Commission with the caveat that Staff must have the ability to ensure that
ratepayers are not subsidizing non-utility services.

1.1419, Use of presumutions in calculating the space factor. The provisions of

this section appear reasonable, do not conflict with the Commission’s existing rules and
should be adopted by the Commission with the caveat that Stafl must have the ability to
ensure that ratepayers are not subsidizing non-utility services.

11411, Timeline {or access to utiliv poles. The provisions of this section appear

reasoriable, do not conflict with the Commission’s existing ruies and should be adopted
by the Commission.

1.412. Contractors for survey and make-ready. The provisions of this section

appear reasonable, do not conflict with the Commission’s existing rules and should be
adopted by the Commission.

§.1413. Comgplaints by incumbent local exchapge carviers.  The provisions of

this section appear reasonable, do not conflict with the Commussion’s existing rules and
should be adopted by the Commission.

1.454. Review ueriod for nole attachment complaints. In this repulation, the

-

Commission is limited to a 180 day period to resolve complaints involving the denial of
access to g pole, duct, condult or right-of-way owned or controlled by s utility’. While
the word “should™ is not mandatory, if a state intends to reverse-preempt the FCC Rules,

under 47 USC §224(c) 3 B3} final action on a complaint must take place within 180

* 411 other types of pole attavhment complaints are to be rasclved in 270 days as provided in Section 1,740,
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days afier the complaint is flied or “{ii} within the applicable period prescribed for such
fingl action in such rules and regulations of the State, if the prescribed period does not
exiend bevond 360 days after the filing of such complaint.” In addition, the Commission
may extend the final decision date in situations where actions outside its control are
responsible for delaying review of a pole attachment complaint.

The provisions of this section in conjunction with those of 47 USC
§224(c)3HBXI) allow a state o extend the final action due date from 180 days to 380
days in the rules, Since complaint cases are currently processed in approximately 211
days or less, the Commission would either have to adopt the 180 day time period for
“denial of access” complaints or provide in its rules that the final decision date must
oceur within 360 days from the date the complamt was fHled. It the Commission elects to
retain the 180 day decision due date, it could identify the “denial of access™ complaints
in & manner different from regular complaints (o ensure that final action on the complaint
takes place within the 180 day time period.

14158, Overlashing.  The provisions of this section appear reasonable, do not
conflict with the Commission’s existing rules and should be adopted by the Commission,

FCC yrocedural rules

Staff reviewed each of the FCC procedural rules referenced in W.Va, Code §31G-

4-4 to determine whether conflicts with the Commission’s cumrent Procedural Rules exist,

A discussion of gach FCC procedural rule follows.



1.728. Purpese.  The purpose explains that the rules apply to a number of
statolory provisions, including pole attachment complaint proceedings under 47 U.S.C.
8224, The provisions of this section appesr reasonable, do not conflict with the
Commission’s existing rules and should be adopted by the Commission to the extent they
apply to pole attachment complaint proceedings under 47 U.8.C, §224,
17215 Gepersl pleading requirements.  The rule states that formal complaint
proceedings are resolved on the pleadings: 2 verified complaint, answer, reply and a
“joint stateroent of stipulated facts, disputed facts and key legal issues, slong with ali
associated evidence in the record.” Jd Each pleading must be vertfied as provided for in
Section 1.52 and filed electronically with the FCC. Specitied details as to the preparation
of the pleadings are found in 47 CFR. §1.49 as referenced in Section 1.721(a); Section
1.50 provides information on the preparation and filing of briefs, while Section 1.51
provides information on the number of copies of different pleadings {o be filed. Section
1.721{n} provides that Stafl may waive any of the rules governing formal complaints,
There are significant differences berween what the Commission requives in a
formal complaint proceeding and what the FCC requires in a formal complaint
proceeding, The Commission should adopt the provisions of Section 1.721 (including its
references to Sections 1.4%9, 1.5, 1.51 and 1.52) 10 the extent they do not conflict with
the Commission’s current complaint procedures and statutory provisions that prohibit
Staff from having decision-making authority in cases pending before the Commission.

1.722. Format and content of complaints. This section allows a complainant to

state a claim for damages including the amount of damages being sought. Tt also

=y
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discusses filing fees paid o the FCC. The issue of damages has been discussed
hereinabove and will not be repeated herein.  The Legislature did not granmt the
Commission authority to charge a fee for processing a pole attachment complaint in its
passage of SB 3. See discussion hereinabove, Therefore, the provisions for dumages and
fee collection in this section should not be adopted by the Commission since doing so
would exceed the Commission’s jurisdiction and authority., The Commission should
adopt the provisions of this section to the extent they do not conflict with the
Commission’s current Procedural Rules and statutory provisions that prohibit the
Commission imposing fees and awarding damages.

1,723, Damages. This section deals entirely with damages. Without a specific
statute granting the Commission authority to award damages, the Conunission is without
jurisdiction to hear damage complaints. Therefore, this section cannot be adopted by the
Coramission. See discussion in Section 2 hereinabove,

1.724. Comulaints soverned by section 208y I of the Aet. This section is not

applicable to the Commission.

1.725. Joinder of complainanis and causes of actios.  The Commission

currently joins parties and causes of action in its formal complaint case procedures, This

section does not conflict with the Coramission’s Procedural Rules and should be adopted.

swers. The only provision contained in this section that is contrary 1o

1.726.
the Commission’s current formal complaint procedure is that answers are {o he filed
thirty (30} calendar days following service rather than the ten (10) days following the

date of service of the complaint and Comumission crder. The Commission should adopt
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Rules.

1.737. Cross-complaints snd counterclaims.  This section prohibits cross-

complaints and counterclaims which conflicts with the Commission’s Procedursl Rules
that allows both cross-complaints and counterclaims.  The Commission should not adopt
this provision.

1.728. Replies. This section allows a complainant to file a reply within ten (10)
calendar days of service of the answer unless otherwise divected by the FCC. Replics are

mandatory when an affirmative defense is made in the angwer, While the Commission’s

Procedural Rules do not specifically address the filing of replies in formal complaint

cases, the Commission rowtinely allows parties to file vesponses to pleadings af their will.
The ouly issue is whether the failure to reply to an affumative defense should be deemed
as ap admission, The Commission should adopt the provisions of this section that do not

conflict with the Conunission’s Procedural Rules,

1.72%, Motions. This section allows a party to file a variety of motions.
Responses o motions must be made within % business days after the motion is served
which conflicts with the Commission’s policy of providing ten days afier service for a

response. (Procedurs! Rule 9.2). The Commission also perniits a reply to the response if

made within ten days after service of the response. (Procedural Rule 933 The

Commission may act on a motion without wailing for responses or replies to the

pleadings. (Procedural Rule 9.4).  Section 1.719 states that a reply may be filed “under
the direction of conynission staif” (Section 1.72%(f}}. The Comunission should adopt
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the provisions of this section that do not conflict with the Commission’s Procedural Rules

and statutory provisions that prohibit Staff from having decision-making authority.

£.736, Dscovery. While discovery is limited to ten (10) data requests for each

et et

party, with the complainant allowed to file five {5) more with its reply, Section L730(),
allows the Commission to provide parties an opportunity to expand their discovery. The
Commission should adopt the provisions of this section that do not conflict with the
Commission’s Procedural Rules.

Tttt

1.731. Confidentiality.  There are some conflicts between this rule and the

Corunission’s Progedural Rules 4.1.5 and 4.1.6 regarding the treatment of confidential

documents, The section also refers to the use of the FCCU electronic filing sysiem which
the Commission does not currently have, While the Commission could sstablish an
eclectronic filing svstem, a number of issues must be considered and addressed first,
including, but not limited to, the cost to print out pleadings for hearings, the ahility of pro
se complainants 1o make electronic filings, especially in counties where internet service is
spotty of non-exislent.

Further the section refers to the federal Freedom of Information Act (FOIA) rather
than the West Virginia version which applies to filings with the Commission. The
Commission should adopt the provisions of this section that do not couflict with the

Comumission’s Procedural Rules.

1.732, ¥ther __rmuimd written sabmissifms. This section allows the

Commpiission to require parties to file briefs and any other additional information it deems

ha
(o]



appropriate.  The provisions of this section appear reasonable, do not conflict with the
Commission’s existing rules and should be adopted by the Commission.

1,733, Status conference. This section allows the Commission to hold status

conferences with the parties. The provisions of this section appear reasonable, do not
conflict with the Comimission’s existing rules and shouid be adopted by the Conunission

1.734. Fee remittance: slectronic filing: copies: service: sesgrafe flings

against mudtinle defendunts, The Lepislature did not grant the Commission the

authority to charge a fee for pole attachment complaint cases. Section 1.734{a) is in

conflict with the Commission’s Procedural Rule 6.2.1. which allows a complainant to file
against multiple defendants so long as the allegations involve substantially the same
violation of law and like set of facts. In addition, this section requires various methods of
service on parties in the case which conflicts with the Commission’s policy on service.
The Commission should adopt the provisions of this scction that do not conflict with the

Commission’s Procedural Rules.

1.735. Conduct of proceedings. This section provides the Conunission flexibility

i processing cases “as will best conduce to the proper dispateh of business and the ends
of justice.” The provisions of this section appear reasonable, do not conflict with the
Commission’s existing rules and should be adopted by the Commission. This provision
also provides additional support for the position taken by Staff that the Commission
should adopt only those FCO procedural rules that do not conflict with the Commission’s

Procedural Rules.
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1.736. Accelerated Docket Proceedings. This section provides for an accelerated

docket procecding that ailows for a mini-trial or hearing on the complaint within 40-45
days of its filing, Either an administrative law judge or staff may preside at the mini-trial
or hearing. The Comumission should not adopt the provisions of thia section since it

conflicts with the Commission’s Progedural Rules and statutory prohibitions on Staff

having decision-making suthority.
£.737. Mediation. This section provides for mediation if requested by the parties,

coterrale

Siaff determines whether a complaint is suitable for mediation. The Comumission should

adopt the provisions of this section that do not conflict with the Commission’s Procedural

Rules and statutory prohibitions on Staff having decision-making authority.

1.738. Comglaint fled nurspant to 47 U.S.C, 2T1{dW6XB), This section is not
applicable.
1.739., Primary {urisdiction referrals. This section involves referrals of cases

from courts pursuant to the primary jurisdiction doctrine. Once the Commission certifies
to the FCC that it meets the requirements for reverse preempiion, the courts will refer
cases 1o the Comunission under the primary jurisdiction doctrine. The Comimission can
then process the case as a pole-attachiment complaint case. The Commission should
adopt the provisions of this section that do not conflict with the Commission’s Procedural
Rules.

1.740. Review veriod for section 208 formal complainis net governed by

aaae

section 208¢b¥ 11 of the Act. This section is not applicable.




CONCLUSION

The Commission should adopt the FCC Rules modifving the final action date ag
necessary o comply with 47 U.8.C, §224. The Commission should adopt the FCC
procedural rules that do not conflict with existing statutes, See W.Va, Code §24-1-1{(B(1
{Staff prohibited from holding deciston-making authority); Those statuies that limit the
Comunission’s authority to impose fees. (See c.g., W.Va, Code §§§24-1-5, 24-2-1i¢, 24~
3-6; §24-1-7 (Commission to adopt procedural rules for all matiers coming before it and
§24-4-7 {Commission prohibited from awarding monetary damages). The Commission
should not adopt any of the FCC Rules and FCC procedural rules that conflict with the

Commission’s Procedural Rules or the Comunission’s dudy and obligation to approve
_ _ & pp

rates that are based on the true cost of service 50 ratepayers are not subsidizing non-utility
services; and finally, any FCC procedural rules for which the Comumission does not
currently have the existing physical capability {electronic filing system)

Respectfully submitted this the 5% day of Fuly 2019,
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINEA
CHARLESTON

CASE NG, 19-0331-T-Gl

Genecral Investigation into Adopting and
tmplementing Rules Governing Pole Attachments
And Assumption of Commission Jurisdiction
Over Pole Attachments

CERTIFICATE OF SERVICE

1, Linda 8. Bouvetie, Counsel for the Public Service Commission of West
Virginia, do hereby certify that a copy of the foregoing “STAFF INITIAL COMMENTS”
has been served upon the following parties of record by First Class, United States Mail;

postage prepaid, and by elestronic mail correspondence, this the 15th day of July, 2019

John Conwell

Serdor Regulatory Affairs

Comeast Phone of West Virginia, LLC
dbar Comgeast Digital Phone

7850 Walker Drive

Greenbelt, MD 206770

Mark Polen

West Virginia Cabie
Telecopununications Assogiation
LGCR Government Solutions
BB&T Square, Suite 700

300 Summers St

Charleston, WV 25301

Jacgusline Lake Roberts, Director
Consumer Advocate Division

760 Union Building

723 Kanawha Boulevard, East
Charleston, WV 25301

West Virginia Cable
Telecommunications Association Ing.,
117 Bummers Strest

Charleston, WV 25301

Gordon P, Williams, Jr.

5r. VP and General Counsel
Birch Communications, Inc.
115 Gateway Drive

Macon, GA 31210-1141



Don Hellwege

VP, Asst. General Counsel, Sec,
DeltaCom, LLC

dba: EarthLink Business

7037 Old Madison Pike N.W.
Huntsville , AL 35806-2107

James W. Morpzz

President & CEO

DOGE Commumications LLC
424 South 27th Stweet, Suite 220
Pattsburgh, PA 15283

Darrell Mavoard

President

Southeast Telephone, Inc.
274 Cassidy Blvd Suite 2
Pikeville , K'Y 41501-1559

Ron Ireland

CEOQ

TMU Comumunications

dba: Tri-M Communications
820 Btate Street, 5 FL

Santa Barbara , CA 93101-3207

Bradley Lockbart

{woey

A & A Commumications, LLC
PO Box 676

Panther, WV 24472

David B. Hanna, Esg.
Counsel, CTIA

Hanna & Hanna PLLC
PO Box 3967
Charleston, WV 25339

Witliame C. Porth, Esq.
Counsel, AEP

Robinson & McElwee PLLC
PO Box 1791

Charleston, WV 25326

Alexandra M, Shulz, Hsq.

Counsel, West Virginia Broadband
Enhancement Council

Bowles Rice LLP

PO Box 1386

Charleston, WV 25325-1386

Fames V. Kelsh, Esq.

Coungel, West Virginia Broadband
Enhancement Counci

BowlesRice LLP

PO Box 1386

Charleston, WV 25325-1384

Haran C. Rashes

Senior Coonsel for Regulatory Affairs

ExteNet Systems, Inc.
3030 Warrenvitle Road, Ste. 340
Lisle, I 603532

hﬁ 157.3%

Linda 5. Bouvetie
WY State Bar LD, No, 5926



F500 Chase Tower « 707 Virginia Street East s Charleston, WV 23301
Maibing Address: PO, Box 2031 « Charteston, WY 23327
Telephone (304) 345-8900 ¢ Fax {304) 343-8900
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PLLC B-Mail: puegheeihayeasto.com

Attorneys at Law
July 15, 2019

Ms. Connie Graley
Acting Executive Secretary
of West Vicginia - o
201 Brooks Strest
Charlesion, West Virginia 25301

RE:  CASE NO. 19-0554-T-Gl
General Investigation into Adopting and
implementing Rules Governing Pole Attachments
and Assumption of Commission Jurisdiction Over
Pole Altachments

Dear Ms. Graley:

Enclosed herein for filing In the above-referenced matller, piease find the original
and twelve {12} coples of initial Commaeants on Behalf of the City of New Martineville, City
of Philippi and Craig-Botetourt Elechic Cooperative {collectively, the "Public Systems™).

As svidenced by the Cerlificate of Service aflached thereto, a copy of the
document is being served upon all parlies on the officlal service list. Please include both
Robert R. Rodeckar and me on the official service list as counsel for the Public Systems.

Sinceraly,
I

John R McGhee, Jr
WY Siate Bar Nio. 5205

enclosure
& David White
Jeremy Drannen
Shawn Hildebrand
CHARLESTON » MOPRGANTOWN - MARTINSEGBURG
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CABE NG, 18-0551-T-G

General investipation into Adopting and
implemeniing Rules Governing Pole Aftachmenis
and Assumption of Commission Jurisdiction over
Pale Altachments

IETIAL COMMENTS ON BEHALF OF
CETY OF NEW MARTINSVILLE, CITY OF PHILIPPI

AND CRAIG-BOTETOURT ELECTRIC COOPERATIVE
Now come the Clly of New Martinsyille, City of Philippl and Craig-Botetourt Electric
Cooperative (hersinafier referrad (0 collectively as "Public Systams”), by counsel, and
submit initlal Comments regarding the Commission’s esztablishment of a General
investigation inlo the adoption and implementation of the Pole Altachmant Act ('PAA™,
47 U.S.C. §224, the Federal Communications Commission's {"FCC's") regulations
pursuant o the PAA and the FCC's formal complaint procedures regarding pole
attachments, pursuant to the Order enterad by the Commission onJune 4, 2018 “Juna 4
Crder”) authorizing interested parties 1o file Comments on or before July §, 2019; which

deadiine was extended o July 15, 2018 by Order entered June 27, 2018,
Tha Public Systems submil thess comments notwithstanding the fact that the

Commission's June 4 Order specifically excluded municipally owned utilities and



cooperatives from receiving notice of this oroceeding.! As will be explained below, the
Public Systems, which operate as eleciric ulilities regulated by this Commission and
own poles and righis-of-way that are used for their own ulilily purposes and by third
partiss for other purposes, are polentially affected by the issues raised in the June 4
Ordar,  Most imporiantly, the Public Systems are concemed that they may becomes
subject to the Commission's decision and rules arising from this proceading without

having had the opportunily to participate in this proceeding.
Background
The Commission’s June 4 Order was entered as a result of three related events.
First, in 2017, the Wast Virginia Legislature enacled House Bill ("HE") 3083, HB
3083 added a new article {o the Broadband Enhancement and Expansion Policies al
Chapter 315 of the West Virginia Code.? The new Article 4 was entiled “Make-Ready
53

Pole Access”™.” The purpose of Article 4 was to supplard federal regulations under the

FAA by establishing a make-ready process for utfity poles in West Virginia.

See, Juns 4, 2018 Order at Conclusion of Law 2.;

2. Bsrcause the PAA and FCC reguistions define 'utifity’ as any personthal is a
ocal exchange carrier o an eleciric, gas, waler, sleam, or other public ulility, and
who owns or controls poles, ducls, conduils, or rights-of-way, used, in whole or in
part, for any wire communications,” notice should be provided fo all public
utifities in West Virginia except ralfroads, public service districts, mumnicipal
utilities and cooperatives.” (Emphasis added)

2 See, West Virginia Code §§316-4-1 through 3 {2017).

Py

. The term ‘make-ready” is defined for purposes of the PAA and Adicle 4 at 47 CFR
§1.1402(0} as: “the modification or replacernent of g ulility pole, or of the lines or equipment on the
utility pole, to accommodate additional {aciliies on the utility pole.”
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Second, on July 7, 2017, Frontier West Virginia, Inc. and Wast Virginia Cable
Telecommunications Assoclation Ing. filed separate aclions in the United States District
Court for the Southarn District of West Virginia sseking declaraiory and injunctive relief
from the provisions of Article 4 on the grounds that the stale was preempled from
enforcing Article 4 by virlue of the existence of the PAA and FUC's regulstions. Ina
response o a Motion for Summary Judgerment filed on April 17, 2018, the Commission
Defendants acknowledged that “they have notl certified {o the FCU that they will regulate
pole attachments nor ars they aware of any other West Virginia siale agency that has
made the certification™  Further, the Commission Defendants stated:

federal law does not require any stats, including West Virginia, to
adopt rules that mirror and conform §o the FCCG pole allachment rules. West
Yirginiz may reguilale the “rafes, terms, conditions, or access to poles,
dgucts, conduits, and rights-of-way” of pole attachments as i deems
appropriate {0 ensure the tmely expansion of broadband and gther

communication faciliies throughout the state of Wast Virginia.® (Emphasis
added)

The Conmmission’s represeniations fto the Court were significant with regard to ifs
jurisdiction over pole aflachments due o the fact that Section 224(b) of the PAA
gstablishes Federal junsdiction over such matiers unless a State or any political
subdivision or instrumentality thereof certifies to the FCC that it reguiates the rates, terms,

and conditions for pole attachments.®

4 See, "Commission Defendants’ Response to Plaintiffs’ Motion for Summary Judgment”
filad April 17, 2018 in Frondier West Vindinia ne._et al. v, Justice et al.; Civil Aclion No's

2:17-ov-03500 and 2:17-¢v-D3650, al 2.

s id.

K This process of cerfification, somatimes referred 10 a5 “raverse preemplion’, is sat forth in
Saection 224(c) of the PAA



On June 14, 2018, Chief Judge Johnston entared an order declaring that Article 4
was preempled by federal law as applied o privately owned ulility poles, and the
defendants, inchuding the Commission, were enjolned from erforcing, applving or
otherwise giving effect o Article 4 as applied to privately owned utility poles,”

The third event was the passage by the West Virginia Legislature of Senale 8ill
(S8 3 on March §, 2018, BB 3 included an amendment {o Article 4 of Chapter 31G of
the West Virginia Code to add a new Section 4 {Code §31G-4-4). Unlike HB 3083 in
2017, Section 4 reguires the Commission 1o assume the FUC's jurisdiction under the
PAA: including adoption of the dispute resolution procedures referenced in the FCC's
regulations under the PAA.  Compliance with the language of Section 4 would result in
the effeciuation of roverse proempiion,

in its June 4 Jrder, the Commission asserts that the requirement 1o implement the
FCC's formal complaint procedures for pole attachment disputes supplants the

Commission’s existing compiaint process under ils Procedural Rules and for that reasen,

the Commission is seeking comments and recommendations about the implementation
of the dispute resclution process found in the FCC reguiations and the FCC formal

complaint rules,

4 The Court's restriction of ifs injunclion s privately owned utility poles presumably relates
to the fact thal Section 224{a){1) of the PAA siates that with regard o the ownarehip of “poles,
ducts, conduits, or rights-ofsway. . . for wire communications” the ferm “uillity” as used in
Rection 224 excludes “any person who is cooperatively organized, or any peraon owned
by . . . any State”, and Section 224(a)(3) states that “[{ihe term 'State means any Siate, |

., or any political subdivision, agency, or instrumentality thersof” (Emphasis added)




omments

it is cliear that the Commission has jurisdiction over municipal
and cooperatively organized elsciric utilities for pole

attachment purposes.

The Public Systems operate as eleciric utiiies.  As utilities, they are subjectio the
Commission’s jurisdigtion for their operations except whare specifically provided by law.

Code §24-2-1{a) states in pertinent part:

The jurisdiction of the Commission extends fo all public utilities in the stale
and shall extend 1o any ulility engaged in any of the following public
SErViCas!

*y

hydm&%iéatnr: or other utitities for service to the public, whether directiv or
through as distributing wility; supplying . . . electricity by
municipalities or others; .

. generation and transmission of electrical energy by

Ywhile recent legislative action has limited the Commission’s jurisdiction over the
rates of municipat slectric utiiities,® the Commission retains jurisdiction for other aspects

of their electric uldity operations, In particular, as amended by 8B 10 in 2018, Code

§24-2-2 states in perdinent part as follows:

(&) The commission may investigate all. . . methods, and practices of
public utilities subject to the provisions of this chapter; 1o require them
to conform to the laws of this stale and 1o all ruies, reguiations and orders of
the commission not contrary to law; and o require copies of all reporis,
rates, classifications, schedules, and fimetables in effect and used by the
nublic utitity or other person to be flled with the commission, and all other
information desired by the commission relating to the investigation and
requirements, including inventorias of all property in the form and detail as
the commission prescribes. The commission may compel obedience to its
tawful orders by mandamus or injunction or other proper proceadings in the
name of the sfate in any circudl court having jurisdiction of the parties or of

# in 2018, Senate Bill 10 enacted Code §§ 8-18-2, 2a and 2b which removed Commission
jurisdiction over the rates of municipal slectric utilities.



the subject matler, or the Supreme Court of Appeals direclly, and the
proceedings shall have priority over all pending cases. The commission
may . . . changs or prohibit any practice, device, or method of
service in order fo prevent undee discrimination or favoritism
hetween persons and bebtween iocalilies and between commodities
for a like and contemporaneous service. . . . bvery order entered by
the commission shall continue in force until the expiration of the time, if any,
namead by the commission in the order, or untll revoked or medified by the
commission, uniess the order is suspended, modified, or revoked by order
or decree of a court of competent jurisdiclion: . . . . (Emphasis added}

{d} Notwithstanding any other provision of this code o the contrary, the
jurisdiction of the commission does not exiend over the setling or
adjustment of rates, fees, and charges of municipal power systems. The
rates, fees, charges and rate-making process of municipat power sysiems
is governed by the provisions of §8-18-2a of this code

Further, Code §24~2-6 provides in pertinent part as follows:

Whenever, after hearing, upon notice, the Public Service Commission shail
determine that public conveniencs or necessity requires that conduits,
subways, poles or other equipment on, over or under any street or
highway belonging to or used by any public utliity should be used In
part by another public utility for the operation of its property in any
locality not reached by the lines or connections of one of such
utilities, or a municipality, the Public Service Commission may, by order,
fix the just and reasonable terms and conditions of such use, and prescribe
the compansation o be paid therefor. And, whenever, after hearing, upon
notice, the Public Service Commission shall delermine that public
convenience and nscessily require a physical connection for the
establishmsnt of a continuous line of communication betwesn any twe or
more public utilities regularly engaged in the conveyance of telephone or
telagraph messages, for the conveyance of such messages between
differend localities, which are not reached by the lines or connactions of one
of such uiilities, the Public Service Commission, may, by order, asceriain,
determine and fix the just and reasonable terms and conditions of such
physical connection, including just and reasonable rules and regulations
and the just and reasonable charge that shall be made fo the public for the
use of such continuous line belwesan such localities and the division of the
charge betweean such two or more public utilities, and the apportionment of



the cost of making such physical connection between such public utilities,
and it shall be the duly of such public ulility thereafier o conform 1o such
order of the Public Service Commission. (Emphasis added)

And, with regard to alf ulilities under the Commission's jurisdiction, Code §24-2-7(a)
staies:

{a} Whenever, under the provisions of this chaplar, the commission shall
find any regulations, measurements, practices, acts or sarvige o be
unjust, unreasonable, insufficlent or unjustly discriminatory, or otherwise in
violation of any provisions of this chapter, or shall find that any service is
inadeqguate, or that any service which is demanded cannot be reasonably
obiained, the commission shall determine and declare, and by order fix
reasonable measurement, requdations, acts, practices or services, fo be
fumished, imposed, observed and followed in the slale in lieu of those
found to be unjust, unreasonable, insufficient, or unjustly discriminatory,
inadegquate or otherwise in viclation of this chapler, and shall make such
other order respecting the same as shall be just and reasongble.

Finatlly, the Pubiic Systems, including the Cllles, are required 1o provide the Commission

with information on rates, fess and charg&sg and to adhere o the Commission’s Rudes for

the Government of Electric Utilitias (“Electric Rules”), 150 CER 3.

The Commission has previously exercised complaint
jurisdiction in pole attachmeni maiters,

The Commission’s online records show very limied instances of the Commission’s
exposurs to pole attachment matiers, and none involving municipalities.  Howsver, in

Verizon West Virdinia dne. v, Acpelachian Power Company and Wheeling Power

2008), the Commission, over the objections of the electric ulility defendants, determined

2 See Code §§ 8-19-2a and 24-2-0.



that it had jurisdiction over a pole altachment coniract dispute between the felephone
utility and the electric utilities and referenced the Commission’s authority under Code
§24-2.6 to deny the slechric utiliies’ motion o dismiss even though a civil action regarding
the matter was pending in Cirouit Courf,  The Commission stated as follows:

The Commission agrees generally with the Staff and the Complainant that

the Commission has jurisdiction over the issues in the complaint and that
this matter should proceed regardiess of the civil action pending in the

Cireuit Court.
Thus, notwithstanding the existence of the PAA, the Commission exercised iis jurisdiction
over a dispute betweesn partiss o a pole altachment agreement involving a

telecommunications ulility and electric ulilities.'

if the Commission adopts the FCO's disputs resciution
procedures pursuant to Code §31G-4-4{b}, the Commission’s
exercise of jurisdiction over pole attachmenis under the
provisions of Code §31G-4-4 should not be extended fo
municipalities and slectric cooparatives.

The Commission’s June 4 Order suggests  that, undsr is reading of the PAA, ali

railroads, municipalities and electric cooperatives are exempt from the PAA, and the

FCO's reguiations.
The fact that the Commission excluded the Public Systems from receiving notice
of, and potential participation in, this proceeding alse suggesis that § 3 make-ready

dispute should arise regardinga  Public Systent's exercise of authorily over the condrol of

0 The Staff Attorney, in a Further Final Joint Staff Memorandum dated February 14, 2008 in
the Veriroo case, recommended that the Commission conclude that the Commission is nof
preempted by the FCO with regard to establishing pole atlachment rales involving HLECs.
Howawver, the Commission's April 22, 2008 Order asserling jurisdiciion falled fo cite that as the

basis for its ruling.



its electric utility poles which may be challenged as inconsistent with Cods §31G-4-1
through 3, the Commission has already concluded either that it does not have jurisdiction
{o resoive any pole attachment dispute filed with the Commission involving one of the
Public Systems; or, at a minimum, even if the Comynission should determine that it has
jurisdiction o resolve a make-ready issue under its jurisdiction under Code §§24-2-2,
24-2-8, or 24-2-7, it would not utilize the complaint provisions of Code §31G-4-4(b} in
addressing such dispute.

The Public Systems believe that regardless of whether the Commission uitimately
establishes a pole attachment dispute resolution process for non-exempt alactric utilities
consistent with the FCO's rules as required by Code §316-4-4(b) or not, the Commission
should clearly state that such FCC rules do not apply to municipalities and electric
cooperatives subject fo its jurisdiction. The process adopted by the Commission to
resolve pole attachment disputes as a result of the passage of SB 3 should notbe seento
include slactde uilities that are currently exempt from the PAA and the FCC's reguiations.

Notwithstanding the Commission’'s exercise of jurisdiction in the Verizon case,
Supra., and #s asserlion in the Fronifer case, Supra.  thal "West Virginia may regulste
the ‘rates, terms, conditions, or acoess to poles, ducts, conduits, and righis-of-way’ of
pole attachments as it deems appropriaie”, prior to the effective date of 8B 3, the only
slectric utilities sublect to the Commission's jurisdiction for the resolution of pole
attachment disputes were municipalities and eleciric cooperatives.  With the enactment
of Code §31G-4-4(b), the Commission is required to cerfify i reverse presmption of

regulation of non-exempt utilities under the PAA to the FCC.



The public Systems are concamead that, while the PAA exempts municipalities and
slectric conperatives, the Commission may, as it has in the past, decide to include such
utilities under its purview under Code §3156-4-4.

it is unclear from the Commission’s Jung 4 Ordes just what the
Commission is seeking comments upoin.

At page 4 of the June 4 Order the Conumission states that it is sesking comments
and recommendations regarding the provisions of Code §31G-4-4 requiring the
Commission to implement the dispute resolution process found in the FCC reguiations
and ihe FCC formal complaint rulas.

it is unclear to the Public Systems as to) a) whether the Commission is seeking
commants and recommendations regarding the ability of the Legisiaiure {o reguire the
Commission o adopt the FCC's procedures for dealing with pole attachment lssues; b}
whether the Commission is sesking comments as 1o whether there is a legal defect in
the passage of 3B 3; or, ¢) whether the Commission is sesking support for its apparant
conviction that the Commission’s general dispute resolution process is supertior to though
inconsistent with the FOC’'s procedure, prior {o "initlating a rulemaking proceeding to
adopt the PAA and FCC reguiations.” Regarding each of those issues, the Public

Systems state as foliows:

" Praviously, the Commission has asserted jurisdiction over municipalities and electric
cooperatives on a similar basis with investor owned electric utililies in matiers involving netl
metering (G.0. 288, order enterad June 30, 2010) and, fuel source diversity and fossit fuel
efficiency generation standards (Case No. 07-1498-E-Gi) even though jurisdiction over the Public
Sysiems in such matters was nol required by stalule.
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a} The Lagislature has the authority to require the Commission o
carry out federal laws and policies.

t is well-aestablished that the Commission has no inherent power or authority. |

has no jurisdiction and no power or authority except as conferred on it by statule.

{1966}, It is also weil-established that the Legislalure can, and has, required the
Commission to assume the responsibility of camrying out federal legislation.” it is also
well-astablished that the Legislature can impose, and has in the past imposed, procedural
fimelines and siriclures on the Commission that are not consistent with, or part of, the
Commission's Rules of Practice and Procedure, 1580 CSR { efspeg. ("Procedural
Rules™.™ The fact that such federal statutes and rules implemented by the Commission
may have provisions which are different than, and perhaps are inconsistent with,
provisions of other siatutes and rules affecting the Commission has not been found to be

inconsistent with the Commission's reguiatory responsibilities.

2 See, Code §24-2-13. The Commission has beer chargad with the duly to enforce the
provisions of the United Stiates ‘Federal Raliroad Safety Act” and the "Uniform Motor Carrier
iderdification Act’. The Commission is also requirad © perform thoss duties conferred upon a
state regulatory authority by the “National Energy Conservation Policy Act of 1978, "Powsr Plant
and Industriai Fuel Use Act of 1878, and the "Public Utilities Regulatory Policy Act of 18787 The
Commission is also required (o carry cut other federai acts, including portions of the "Natural Gas
Pojicy Act of 1878.°

@ Ses, o.g Code §24-2-1(b)6) establishes ime perdods for the filing of a request for
investigation of a dispuie between a political subdivision of the stale and its wholasale customer
involving water or sewer ulility matters, and the time for period for resclving the dispute; Code
§24-2-2 establishes time periods for the fiting of compiaints against municipalites between a
political subdivision of the state and its wholesals customer involving water or sewer ulility matiers
and the time for pericd for resolving the complaint; and, provisions of the Cabie Telsvision
Systems Act including Code §§240-1-28 which establishes thatl the cable iglevision industry is
nat reguisted as a utility, 240-1-18 which eslablishas provisions for credits and refunds for
interrupted service, and 24D-1-22 relating o complaints against operators of cabie sysiems.

11



b} Legal sufficiency of 8B 2 with regard to Code §316-4-4,

With regard o whether there may have been & defect with the passagecf SE 3, a
review of the title of the preambie to SB 3 could Isad to a conclusion simiiar to that
reached by the West Virginia Supreme Court of Appeals in the case of (.0 “Spike”

Copley Garage, Inc. v. Public Service Conunission, 171 W.Wa. 488, 300 S5.E.2d 485

{1883}, The Supreme Court of Appeals in the Copley case, found that Code §24A.-2-2a
was unconstitutional because s purpose and effect were not adequately set forth in the
{itle of the act of the Legislalure. Code §24A-2-2a was part of an omnibus statute which
radically changed the authorily and operating procedures of the Commission. Code
§24A-2-2a had the effect of deregulating the business of fowing, hauling or carrying
wrecked or disabled vehicles. The Court found that the title to the act was misleading
because while very specific and including a briel description of every major change that
the act made, it was silent about deregulation of wrecker services.

Here, the tile to SB 3 contained a list of specific sections of the Code being
affecied, and included 2 brief description of some of the sections. However, the sole
statement regarding Code §3156-4-4 was the following: “eslablishing and delineating
Public Service Commission jurisdiction over make-ready pole acoess within the state.”
There was no mention of the Commission assuming FCC's jurisdiction generally, or the
supplanting of the Commission’s complaint procedure with the FOO's regulations
specifically. Thus, # could he argued that Code §315-4-4 is unconstitutional because s

purpose and effect were not adequately set forth In the titde o SB 3.
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¢} There are advantagss and disadvantages to both the Commission’s
complaint procedures and the FCU's disputs resolution procass.

The Commission emphasizes certain differances between the Commission's
complaint procedures and those of the FCC, including the award of damagses.  Inits June
4 Order, the Commission cited two decisions regarding the Comrmission's lack of
jurisdiction to award damages. However, both of those cases were decided under a
different paradigm than is being established under Code §31G-4-4. That saclion
establishes a new avenue for specific types of cases and specifically requires the
Commission to adapt the FCO's dispute resolution rules.  As a result, the prior case law,
as well as the Commission's complaint procedurs, is being supplanted in the case of pole
atiachment disputes involving hersiofore FOQ jurisdictional eleclric utilities..

While the June 4 Order focuses on the damages issue under the FOC's rules, no
mantion is mads of the time pericds sat forth in the FOO's rules that are absent from the
Commission's Procedural Rules.  One of the posilive features of the FOCO's rules is the
fact thal the FCC rules provide specific time periods for the resolution of complaints
jegarding pole attachments. 47 CFR 1.1414 (g8) sets forth a period of 180 days for
resolution of most pole attachment complaints while subsection {b) refers to 47 CFR
1.740 for the gthers.  The tims period for resolution of complaints under 47 CFR 1.740 is
270 days.

As referenced sarlier, reporied decisions regarding pole atfachments bafore the
West Virginia Commission are limited.  However, in the Verizon case Supra. the
Complaint was filed on July 12, 2007 and the final order dismissing the case as setlled

was entered December 4, 2008; a penod of approximately 481 days. That time period

=
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was substantially longer than the FCC time perinds and that case was setiled priorfo a
scheduled evidentiary hearing which would have led to additional time.  Tha Commiasion
could benefit from establishing specific time pericds for resolution of pole attachment
dispuies for the Public Systems,

Whatever is eventually decided by the Commission with regard to the adoption of
the FCC rules, the Commission should make clear that such rubes do not apply 1o the

Public Systems.

Respectiully submitted,

CITY OF NEW MARTINSVILLE
CITY OF PHILIPRI
CRAIG-BOTETOURT ELECTRIC COOPERATIVE

By Counsel

i

_____ R et

Robert R. Rodecker WV State Bar No. 3145

John R. McGhee, Jr. WV Slate Bar No. 8205]

Kay Casto & Chaney PLLC

Post Office Box 2034

Charleston, West Virginia 28327

Telephone: 304/345-8800

E-mail  rodeckergikaycasto.com
imoghee@kaveasio com
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Comcast Phone of West Virginia, LLO

dba: Comcast Digital Phone
Senior Regulatory Affairs
7880 Walker Drive
Greanbell, MD 20770

Mark Polen

LGCR Government Solutions
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Azsoniation
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DeltaCom, LLC
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DOE Communications LLC
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Pittsburgh, PA 15203
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Southeast Telephone, inc.
274 Cassidy Bivd Suite 2
Pikeville, K'Y 41501-1559

Ron refand, CEO
TMC Communications
dha: Tri-M Communications
820 Stale Street, S FL
Santa Barbara, CA 83101-3207

Bradiey Lockhart, Owner

A & A Communications, LLT
PO Box 678

Fanther, WV 24872

David B. Hanna, Esquire
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PO Box 3087
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Counsel, AEP
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PO Box 1791
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PO Box 1386
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Jamas V. Kelsh, Esquire
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Haran C. Rashes

ExteNet Systems, inc.

Senior Counsel for Regulatory Aflairs
3030 Warrerville Road, Sie. 340
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Astachmenis and Assumption of Commission urisdiction Over Pole Attachment

Dear Ms, Graley

Please find enciosed for filing in the original plus 12 copies of the Initial Comments of
Frontier West Virginia Inc. and Citizens Telecommunications Company of West Virginia,
D/B/A Frontier Communications of West Virginia in the above-referenced matter.
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CASE NG, 19-8551-TGl
General Investigation into Adopting and
Implementing Rules Governing Pole Attachments and Assemption of Commission
Jurisdiction Over Pole Attachments

INITIAL COMMENTS OF FRONTIER WEST VIRGINIA INC, AND € i'i‘EZENS
TELECOMMUNICATIONS COMPANY OF WEST VIRGINIA, B/R/A FRONTIEER
COMMUNICATEONS OF WEST VIRGINIA

i Ensroduetion

Frontier Weat Virginia Inc. and Citizens Telecorsmunications Company of West Virpinia,
d/b/a Frontler Communications of West Virginia {collectively, “Frontiar™) greatly appreciate the
appartunity to cormment on the Commission’s implementation of West Virginia Code § 31G-4-4
{“Section 47}, Section 4 requires the Comrmssion to “adopt the rates, terms, and conditions of
access to and use of poles, ducts, conduiis, and rghts-of-way as provided in 47 U.5.C. §224 and
ATCF.R. §81.1401 —1.1415, inciusive, of the dispute resohition process incorporated by reference
in those regulations.”” The Commission has expressed concern thet Section 4 requires 1t to adopt
# broad range of the FCC's réguizizis}ns under the Pole Attachment Act, 47 US.CL §224 (“PAA™,
in whole, even when those regulations conflict with existing West Virginia law and the
Comorission’s established rules and practices.” As explained below, however, Section 4 does not

require that the Commission adopt the FCC's peculiar procedural rules in fofo, including those

} West Virginia Code § 31G-4-4 {emphasis added), Any reference tv “pole sitachments” or “attachiments” i these
conurients also includes conduit occupancy and rights-of-way access.

? General Ivestigation into Adepting and Implementing Rides Governing Pole Attachments and Assumption of
Commission Jurisdicion Over Pole Aitachments, Case No. 15055 1-T-G1, Commission Order {June 4, 201%)
{“Commission Order™, p. 3.

i
e
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applicable o electronic filing, discovery, and hke matiers — nor must the Commitssion adopt rales

that, both on their face, may apply only 10 the FCC. not this Comumission {e.g., 47 CF.R. §§
1. 1404(e) and |.1405 — FOC action relaled to state certification). Insiead, the Commission can
reasonably interpret Section 4 to aveid absurd resuits, and adopt the FCC s regulations specifically
applicable to the actual substantive process for selting the rates, terms. and conditions for
attachmenis. In all other respects, the Commission can adminisier pole attachment cases consistent
with West Virginia law and the Compussion’s own rules and practices.

if. Discussion

The Commission has expressed concern that Section 4 requires it to adop{ the FCC’s PAA
regulations in full’ But the actual language of Section 4 does not support this view. Iostead, the
statute only requires that the Commission “adopt the rates, ferms, snd conditions of uccess to and
use of poles, ducts, conduits, snd rights-of-way as provided in” the FCC’z regulations,? Thus, the
Commission need not adopt those provistons within the FCC’s pole attachment regulations that do
not specifically address the setting of pole attachment rates, terms, and conditions.

This more limited reading of Section 4 leads to a fixr more reasonable construction of the
statute that is consistent with existing West Virginia law and the Commission’s established rules
and practices. As the West Virginia Supreme Court of Appeals reiferated just last month:

A statute should be so read and applied as to make it accord with the spinit,

purposes, and ohiects of the general system of law of which it is infended to forra a

part; it is presumed that the legistators whe drafied and passed & were farniliar with

all existing law, applicable to the subject matier, whether constitutional, statutory

or common, and intended the statite to harmonize completely with the same and

aid in the effectnation of the general purpose and design thereof, if is terms are
consistent therewith,?

ey

W Va. Code § 3403-4-4 {emphasis added).

S Chrisiopher J v, Ames, 2019 W, Ve, LEXTS 311, *17-18 (June 20, 201 9} {quoting Syl pt. §, State v. Srvder, 64
W, Va, 3% (1508)}



Consequently, “fwihere 2 particular construction of a statute would result in an gbsurdity, some
other reasonable construction, which will not preduce such absurdity, will be made,™®

Indeed. the Commission recognized in its Order that adopting the FCCU s PAA regulations
in full would result in certain absurdities.” Por example, the Commission noted that its adoption
of the FOC s regulations in full would “authorize FCC staff (o make rulings on discovery disputes”
in attachment proceedings before the Commission and “require parties 1o utilize the FOC electronic
filing system for moost filings.”® The Legislature could not have intended such wuheard-of resulis,

Pven bevond the provisions that the Commission cited, the FOC s PAA regulations contan
procedural requirements that are apphicable only 1o the FCC, not this Commission. For example,
47 C.F.R. § 1.1404(c) requires that a pole attachmment complaint “conteain a statement that the State
has not certified to the [FOC] that it reguiates the rates, terms and conditions for pole attachinents.”
47 CF.R.§ 1.1405 similarly states that the FCC will dismiss a pele attachment complaint for lack
of jurisdiction when a State has certified that # regulates pole attachients and that jurisdiction will
revert io the FCC for an individual complaint if 2 state coromission does nof take final aciion on
the matler within a set time period.

Simply put, the Commission should reasonably interpret Section 4 o adept only those
provisions of the FCC's PAA regulations that achually apply to the specific process for seiting
rates, terms and conditions of pole attachments — not purely procedural rules applicable only the
FOC’s peculiar procedures. Yo that end, Frootier has included, as Exbibit A, 2 redlived version of

the FCC PAA regulations which ideniifies those regulations that the Commission should adopt -

S 7d at *18 (quoting Sy, pt. 2, Newhort v. Pesnybacker, 120 W. Va. 774 (1838},
* Commission Order, p. 3.
B, pp. 34



all of which may be implemented under existing West Virginia law and established Commission
procedures.

On a related note. the Commission expressed concern aver s belief that the FCC s PAA
regulations allow for damages, which the Commission is ot authorized to award® In actuality,
the FOC's PAA regulations expressly precinde any damages awards in attachment proceedings.
Instead, 47 C.F.R. § 1.1407 sets forth the limited remedies available in such proceedings, which
unty include: {2} the termination of the unjust or unreasonable rate, term, or condition; (b} the
substitution in the pole sttachment agreement of the just and reasonable rate, term, or condition as
established by the Commission; and {¢) the issuance of a refund or payment representing the
difference between the amount paid under the unjust or unreasonable rate, term, or condition and
the amount that would have been paid under the just and reasonable rale, erm o condition, as
established by the Commission,’® West Virginia law has long recognized the Comumission’s
authority in various contexts to (a) lerminate unjust and unrcasenable rates, terms, or condibions,
{h) substitute in just and reasonable rates, tecms or conditions, and {c} issue refunds.’’ Therefore,
Section 4°s grant of such authority in attachment procesdings is consistent with both existing West

Virginia law and the Comnmission’s established roles and practices.

9 id

W47 CFR§1.14070)

Y 8en, op, W. Ya, Code § 24-2-6 {setting Jorih the Commission’s authority to set just and reasonable rates, tarms,
and condifions for any publie wility to jointly use the conduits, subways, or peles of another public wtility within
public rights-of-way), W, Va, Code § 24-2-4all) ["Any refiand determined fo be due and owing as a resull of any
difference between any Dnal rates approved by the commisaion and the rates placed mito offect subject 1o refand
shall be refunded by ths public service district as a credit aprinst each customer’s account ... afier enfry of the
commission’s final order ), W. Va. Cade § 24-2-45(d) (“Any refund determined to be due and owing as a result of
any difference batween any final rates appraved by the commission and the rates placed into effect subject fo refind
shall be refimded by the public service district as a credit against each customer’s account ... after entty of the
commission’s final order.™), W. Va. C.8.R. § 150.2-33.7.{ (seiting forth the conditions under which ceitain motor
carricrs must jssue refimds to their customers and adjust their rates); McElhinmey v W Va. Pub. Serv. Coman'n, 214
W, Va. 454, 43758 (2003} {ordenng the Commission to direct a pablic utility to issue a refund to iis customer);
Siate ox vel Chesapecke & Potomae Fel. Co. v dzhworth, 190 W Va. 547, 351 (1893%"W . Va. Code 24-4-7
confers concurrent parisdiction an the PSC and the ciroutt court in 4 Hmited mumber of cases — namsly, those cases
seeking a refund based on rules and practices of the PR that are clear and unambiguous.”)
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.  Conclusion
As set forth above and in the attached Appendix A. the Commission can avoeid absurd
results and still effectuate the Legisiature’s intent, Indeed. the Commission can implement Section

4 in a2 manner that is consisient both with existing West Virgiia law and the Commission’s

cstablished rules and practices — simply by adopting & reasonable interpretation of W.Va. Code §

31G-4-4,

Respectfully submitted,

FRONTIER WEST VIRGINIA INC, anND CITiZENS
TELECOMMUNICATIONS £OMPANY OF  West
VIRGINIA, IWVB/A FRONTIER COMMUNICATIONS OF
WEST VIRGINIA

- e ol
- =Y K & AN
~F “:;?i-w» "‘.\h-,-_::::fe&mg,_,..\b

oo e - i
Joseph J. Starsick, Ir. {(WV Siate Bar #35746)

Associate General Counsel

Frontier Commumications

1500 MacCorkle Avenue, S.B.
Charleston, West Virginia 25314

{304} 344-6303
Joseph.Starsickaat TR com

Attorney for Frontier West Virginia Inc,
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EXHIBIT A

Code of Federal Regulations > TITLE 47 - TELECOMMUNMICATION » CHAPTER | - FEDERAL
COMBMUNICATIONS COMMISSION » SUBCHAPTER 4 -- GENERAL » PART 1--PRACTICE AND
PROCEDURE > SUBPART J - POLE ATTACUHMENT COMBLAINT PROCEDURES

§ 1.1401 Purpose.

The rules and regulations confained in subpart J of this part provide complaint and snfarcement grocedures to
gnside that telecormimunications carers and cabls system operaiors have nondiserininatory access 1o uility poles,
duets, conduits, and rights-of-way on rates, terms, and condltions that are just and reasonable. They alse provide
complaint and enforcement proceduras for incumbent local exchange carriers (as defined in 47 US.C. 251(h) to
ensure that the rates, lenns, and congditons of thair acosss 10 pole attachmanis are just and reasonable.

§ 1.1402 Definitions.

{a) The term ulility means any person that is a local exchange cartier of an glectric, gas, water, steam, or other
pubdic utility, and who owrs or controls poles, ducts, conduils, or rights-of-way uged, in whole or in part, for any
wire compnunications. Such ferm does not include any raliroad, any person that is cooperatively erganizad, or
any person owned by the Federal Governmeant or any Siate.

{ls} Ths term pole altachment means any attachment by a cable telavision sysier or provider of
telecommunications service to a pole, duct, condull, or right-of-way owned or controllad by a utility.

(o} With respect to poles, the term usable space means the space on a utility pole above the minimum grade
leval which can be used for the altachment of wires, cables, and associated eguipment, and which includes
space cccupied by the willty, With respect to conduit, the term usable space means capacily within a conduit
systarn which is avadable, or which could, with ressonable efiort and expense, be mads avaiiabie, for the
purpose of instaiing wires, cable and assaciated equipment for lelscommisnications or cabla services, and
which includes capacity occupied by the utility,

{of} The term complaint means a filing by & cable television system cperator, a cable tefevision system
association, & utilily, an association of utilities, & lecommunications carmisr, of an association of
telscommunications carriers allaging that it has been denied access tp a ulility pole, duct, conduit, or right-of-
way in viclation of this subpart and/or that a ratg, tern, or condition for & pole attachment is not just and
reasonable. It also means a filing by an incumbent local exchangs carrier (as defined in 47 U.S.C 2511} oran
association of incumbent local exchange carriers alleging that a rate, term, or condition for a pole attachment is
not just and reasonable,

{e) The term complainant means a cable television system operaier, a cable television systen association, a
uility, an association of utilities, a telecommunications carrier, an association of islecommunications carmers,
an incumbent local exchange carder {as definad in 47 U.S.C. 25HRY) or an association of incumbent local
exchange carders who files a camplaint,

{f} The temn defendant means a cable television system operator, a utility, or & telecommunications carriar
against whom a complaint is filed,

{@) The tarm State means any Siate, taritory, or possession of the United States, the District of Columbia, or
any poltical subdivision, agency, or instrumentalily thereof,

{h} For purposes of this subpan, the tenm telecommunications carrier means any provider of
telecommunications services, axoept that the terrn doss not include aggregators of lelecommunications
sarvices [as defined in 47 U.5.0, 226} or incumbent focal exchange cariers (as defined in 47 US.C. 2511



{8} The term condult means a structure containiag one or more ducte, usually placed in the ground, in which
cables o7 wires may be installed.

{§} The term conduit systern means a collection of one or mors conduits together with thair supporting
infrastructure.

{kj The ferm duct means a single enclosed raceway for conductors, cable and/or wire,

{i} With respect to poles, the term unusable space means the space on a utiiity pole below the usable space,
including the amount required o set the depth of the pole,

{r} The term attaching entity includes cable systern operalors, telecommunications cardears, incumbent and
other local exchangs carrlers, uliliies, governmental entities and othar entities with 2 physical altachiment o the
poie, duct, conduit or right of way. it does not include governmental entities with only seasonal attachments to
the pole.

{n} Tha term inner-duct means a duct-ike raceway srmalier than a duct that is inserted into a duct s that the
duct may carry mustiple wires or cables.

{03 The term make-ready means the modification or replacement of & uiility poie, or of the lines or eguipmernt on
the utility pola, 1o accommodate additional facilities on the wiility pols.

{p} The term complex make-ready means transfers and work within the sommunications space that would be
reasonably fikely to cause a servine outage(s) or facilify damage. including work such as splicing of any
communication attachment or relocation of existing wiraless aftachments. Any and all wireless activities,
including those involving mobile, fixed, and pointte-print wirelsss communications and wirelass inlemst service
providers, ara to be considered complex,

{0} The term simple make-ready means make-ready where existing aliachmanis in the communicalions space
of a pole could be ransferrad without any reasonable expectation of a service sulage or fasiiity damage and
does not require splicing of any existing communication attachment or relocation of an existing wirelsss
attachment.

{r} The term communications space maeans the lower usable space on a utiilty pole, which typically is resarvad
for low-voltage cornmunications squipment.

§ 1.1403 Duty to provide access; modifications; notice of removal, increase
or modification; petition for temporary stay; and cable operator notice,

{m} A utility shail provide g cable television systern or any telecommunications carder with nondiseriminaiany
access to any pole, duct, conduit, or right-cl-way owned or controlied by i, Notwithsianding this obligation, a
utiity may deny a ¢able television system or any telecommunications carrler aceess to ks poles, dusts,
conduits, or Aghis-of-way, on a non-discriminatory basis where there is insufficient capacity or for reasons of
safety, relinbility and generally applicable enginesding purposss.

{b} Requests for accass o a ulility's poles, ducts, conduits or rights-of-way by a telecommunications carriar or
cable operalor must be In writing. if access is not granted within 456 days of the requast for accass, the utility
must condinm the denial in wiiting by the 45th day. The utility's denial of access shall ba specific, shall inciude all
refevant evidence and information supporting its denial, and shall explaln how sueh avidence and information
ralate o 2 danial of access for reasons of ack of eapacily, salaly, reliability or engineering standards.

{o} A uillity shell providae a cable television system or telecommunications carrier no less than 60 days written
nofice prior to:

{1} Remova) of facilities or temination of any semvice 16 thoes facilities, such ramoval or termination
afising out of a rale, term or condition of the cable felavision system opsralors or telecomimunications
carriars pole attachmeant agrsement;



{2} Any increase in pole attachment rales; o

{3y Any modification of faciliies by the utility other than make-ready noticed pursuant 1o § 1.1411(e),
routing mainienance, or modification in response 10 emergancies.

{d} A cable elevision systam oparater or telecommunications carrier may file a "Petilion for Temporary S‘tay" o
the action containgd in a notice received pursuant o paragraph (¢} of this section within 13 days of rceipt of
such notice. Such subwnission shall not be considered unless it includes, in concise terms, the relief sought, the
raasons for such relied, inciuding a showing of reparabte harm and likely cessation of cable television senvice
or lelecommunication service, a copy of tha notice, and certification of service as required by § 1.1404(b). The
named may file an answer within 7 days of the date the Peldition for Temporary Stay was filed. No further filings
under this section will be considered uniess requested or authorizad by the Commission and no extensiong of
tirne wifl be granted unless justfied pursuant fo § 1.46.

{&) Cabla operators must notify pale gwnars upon offering telecommunications services.

§ 1.1404 Pole attachment complaint proceedings.
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{b} The complaint shalt be accompanied by g cerification of service on the named defendani, and sach of the
Fadaral, State, and local governmental agencies that regulate any aspect of the services provided by the
compHainant or defendant.

{c WW%%WMMW&&M&FH&HW%H% Wai&&bﬁﬁdﬁk?‘;% - uﬁiﬂﬁi&ﬂ“i bt
sontain-a-stalement-dbat the- State has-nets T 8 ad-lrnay ; :
condilions-lepola-aitashants. The compiaint shail mtiuda f stznement ths ihe htl!zty is not Gwned by any
raiiroad, any petson whao is cooperativaly organized or any person owned by the Federal Government or any
State.

{iTha complaint shall be accompanied by a copy of the pole atfachmant agraemerd, If any, between the cable
television system operator or islecommunications carrier and the ulility. If thers is no present pele attachment
agresmant, the complaint shall contain:

{134 statemant that the utility dses or controls poles, ducts, or conduits usad of designated, in whole or
in pan, for wire communication; and

{2JA staternent thal the cable television systern operator or telecommunications carrier currently has
attachmants on the poles, ducts, conduite, ar rights-of-way.

{e}The compiaint ahall state with specificity the pole aftachment rale, lerm or condition which is clamed 1o be
unjust or unreasonable and provide all data and information supporting such claim. Data and information
sunporting the complaint (ncluding all information necessary for the Commission io apply the rate formulas in §
1.1406 shouid be based upan historical or orginal cost methodology, insofar as pozsible. Bata should be
detived from ARMIS, FERG 1, or other reporis filed with state or federal reguiaiory agencies (identify sourcel.
The complainant shall also specify any nther information and argument reliad upon to aitempt to establish that
a rate, term, or condition is not just and reasonable.

{61 wiility must sapply a cabis television system operator or telecommunications carrer the information
required in paragraph (8) of this section, as spplicable, along with the supporting pages from ¥s ARMIS, FERG
Form 1, or gthar repoit 10 a regulatory body, and calculations made in connsclion with these figures, within 30
days of the requast by tha cable elevision systern cparator or telecommunications carrer.

{gif any of the informatlion and data required In paragraphs (e} and (1) of this section is not provided to tha
cahle television system operalor of telecommunications carrier by the ulility upon reasonable request, the cable



telavision system operater or telecommunications carder shall include a statement indicating the steps taken to
oiiain the inforrnation from the utiiity, including the dates of all requests. Mo compilain filed by a cable felevision
sygtem operaior of telscommunivations carrder shall be dismissed where the ulifity has failed to grovide the
infarmation required under paragraphs (e} and {i} after such reasonable request,
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{3) Within the-applicable perieds-prescribedfersueh-firal-astioninsuch-rules and regulations-of the
sfate;-ithe-preseribed-peried-dess-net-oxond-beyond-360-days-alfler-the-filng ot such-complaint:

§ 1.14068 Commission consideration of the complaint.

{a} Tha complainant shall have the burden of sstablishing a prima facie case that the rale, term, or condition is
not just and reasonabla or that the denial of access violates 47 U.S5.C. 224{). i, howsver, a wility arques that
the proposad rate is fowar than fis Incremental costs, the utility has the burden of sstablishing that such rata is
befow the statutory minimum iust and reasonable rafe. In a case involving a denial of access, the ufility shall



Fave the burden of proving that the denial was lawhil, once & prima facie case is esiablished by the
complainant.

B} The Cormmission shall delermine whether the rate, term or condition complained of is just and reasonabie.
For ihe purposes of this paragraph, a rale is just and reasonable if it assures a utility the recovery of not less
than the addiional costs of providing pole attachrnams, nor move than an amount determined by mestiplying the
percentages of the tolal usabie space, or the percentags of the tolal duct or conduit capasity, which is socupied
by the pole attachment by the sum of the oparating expenses and aciual capital costs of the uiity atinbutable
1o the anfire pole, duct, condult, or right-of-way. The Commission shall exciude from aciual capital costs those
raimbursements received by the utility from cable operators and telecommunications carriers for non-teclring
cogte.
{c3 The Commission shall deny the complaint if it determines that the complainant has not sstabiished 3 prima
facie case, orthatthe rate, term or condition is just and reasonable, or that the demial of access was lawiul.
{ef) The Commission will apply the following formulas for determining a maximum just and reasonable rate:
{1} The foflawing fonmula shall appiy 1o attachments o polas by cable operators providing cable
sevices. This formuia shall also apply to atiachments o poles by any telscommunications carmier (1o
the extent such carrer is not a party 1o & pole altachmen! agreement) or cable operalor providing
telecommunications services untll February 8, 2001:

M wireon Space Facto Met Cost of . Carrying
= Space Factor ¥
Rute ¢ & Bars Pole  Charge Rats
here Space Occupied by Attach
Space = pace Lkoupisd by Allachment
Total Usable Space
Factor

{2} With respact o attachmenis to poles by any telecormmunications carrier ar cable oparator providing
telecormmunications services, the maximum just and reasonable rale shall be the higher of the rate
vielded by pamgraphs [dH2M or (di(23{H} of this section.
{i} Tha foliowing formula appliss to the axtant that it vislds a rate higher than that vielded by the
gpplicable formida In paragraph (S} of this saction:
RAate = Space Factor Cost
Wharae Gost
in Service Areas where the number of Attaching Entities s § = 0.68 X {Net Cost of a Bare Pole X
Carrying Charge Bate)
in Service Areas whare the number of Attaching Entities is 4 = 0.58 X {Net Cost of a Bare Pole X
Carrying Chargs Rate)
in Setvice Areas where the number of Attaching Entities I8 3 = 0.44 X {Net Cost of a Bare Pola X
Carrying Charge Hate)
in Service Aress where the number of Attaching Entities is 2 = §.31 X {Net Cost of a Bare Pole X
Carrying Charge Fate)
in Bervice Areas where the number of Attaching Entities is not 2 whole number = M X {Nat Cost of
a Bare Pole X Carrving Charge Rate), where N iz interpolated from the cost sdiocaior associated with
the nearpst whale numbers above and below the number of Attaching Enties.
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{ii} The {ollowing formula appliss to the extant that it yislkds a rate higher than that vielded by the
applicabie formula in paragraph {d}{2}(5) of this section:
) ) P amatenance seg Admunstnsng |
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{3} The following formula shall agply to attachments to sonduit by cable oparators and
telecomimunications cardera;

Baxirem . 5 Wo.of M Conduit Carryng
Rate per = |- " 1 Duct EVR LN ¢ Conduil Investment X Chorge
. Mumdber of Ducts Mo of loner Diucts Pucts  System Duct Length frfm)

Linpar Bm. Hate

(Percentage of Condust Capaaiy} frlet Linear Cogt of 2 Conduit)

(4} It ng Innar-duct is installed the iraction, *1 Duct divided by the No. of InnerDucts” is prasumed o
be 1/2.

{e} A price cap company, or a mate-of-refum carrier electing to arovide service pursuant 10 § 51.50 of this
shapter, that opis-cut of part 32 of this chapter may calculate attachment rates for s poles, ducts, conduits,
and rights of way using either part 32 accounting data or GAAP accounting data. A company using GAAR
accounting data to compute rates 1o atiech fo its poles, ducts, sonduits, and righis of way In any of the firsi
twelve years after opting-ou! must adjust {increase or decreasa) s annually computed GAAP-based rates by
an implementation Rate Difference for each of the remaining vears in the perlod. The Implementation Rale
Cifference means the difference between attachmani rates calculated by the earries under part 32 and under
TAADP as of the tast full year praceding the caniers inital opling-out of pant 32 US0A accounting requiremesnts,

§ 1.1407 Remedies.

{a} If the Commission determines that the rate, term, or condition complained of is not just and reasonaids, i
may prescribe a just and reasonable rale, term, or condiiion and may:

{1} Terminate the unjusi and/or unreasonable rate, term, or condition;



{2} Substiute in the pole aachment agreement the just and reasonabile rate, term, or condition
established by the Commission; and/or

{3) Crder a refund, or payment, if eppropriate. The refund or payment will normally be the difference
between tha amount paid under the unjust and/or unrsasonable rate, term, or condition and the amount
that would have been paid undsr the rate, term, or condition established by the Commission, plug
interast, consisient with the applicable statute of limitations.

{b} i the Commission determines that access to & pole, duct, conduit, or dghi-ofway has been uniawfully
denied or delayed, it may crder that access be permitied within 2 specified time frame and in accordance with
specified rates, terms, and conditions,

§ 1.1408 imputation of rates; moedification costs.

{=} A utility that engages in the provision of lelesommunications servines or cable servines shallimpute o its
cosis of providing such senvices {and charge any affifate, subsidiary, or associate company engsged in the
provision of such services) an sgqual amount 1o the pole attachment rate for which such company would be
fiable under this section.

(b} The cosls of modifying & Taclity shall be borne by 2l parties that cbiain access to the facility as a resuit of
tha rodification and by all parties that directly benefit from the modification. Each party described in the
precaeding sentence shall shere proportionately in the cost of the modification. A party with a preexisting
attachment to the modified faciity shall be deemed to direstly benefd from a modification i, after receiving
rolilication of such modification as provided in subpant J of this padt, it adds 10 or modifies its aftachment.
Notwithstanding the foregoing, a party with a presxisting attachiment o a pole, conduit, duct or right-of-way
shall not be required to bear any of the costs of rearranging or repiacing #s attachmaent if such rearrangament
of replacement is necessitatad solsly as a rasult of an addiional attachment of the modification of an existing
altachmant sought by another party. If a party makes an attachment to the facility after the complation of the
modification, such party shali share proporiionataly in the sost of the modification if such madification renderad
possible the added attachment.

§ 1.1409 Allocation of Unusable Space Cosls.

{a) With respect to the formula referenced in § 1.1408(d}{2), a utility shall appodion the cost of providing
uhusshle space on a poie so that such apportionment equals two-thirds of the costs of providing unusabla
space that would ba allocatad 1o such eniity under an equal apportionment of such costs among all atiaching
entities.

{3 &l attaching entities attached o the pole shall be counted for purposes of apporttioning the cost of unusabis
SPAace.

{o} Lhilities may use the following rebuttable presumptive averages when caloulating the number of attaching
entities with respect 1o the formula referenced in § 1.1406{d}{2). For non-urbanized service areas {undsr 50,000
popdiation), 8 presymphive average number of gieching entities of three. For wibanized senvce areas (50,000
or higher popuiation}, a presumptive average number of attaching sntities of five. If any pat of the uillity's
semvice area within the state has a designation of wbanized (80,000 or higher population) by the Bureau of
Census, United Siates Department of Comrerce, then alt of that service area shall be designated as urbanized
for purposas of determining the presumptiva average numbsr of attaching entities,

{d} A utifity may establish its own presumptive average number of atiaching entiliss for its urbanized and non-
urbanized service area as follows:



{1} Each utility shall, upon request, provide all attaching entities and all enlities saeking acress the
methodolegy and information upon which the utilities presumptive average number of attachers &
bazed.

{7} Each utility is required to exercise gond faith in establishing and updating its presumptive average
nurnbar of attachars.

{3} Tha presumplive averags number of attachers may ke challenged by an attaching entity by
submitting information demonstrating why the utility's presumptive average is inporrect. The attaching
enfity should also submit what it believes should be the presumiptive average and the methadelogy
used. Where a complete inspection is impractical, & statistically sound survey may be subrnilted,

{&) Upon successiud challenge of the existing presumptive average number of attachers, the resulting
data datarminad shall be used by the utiiity as the presumptive number of attachers within the rate
formula.

§ 1.1410 Use of presumptions in calculating the space factor.

With respeat to the formulas reforenced in § 1.14068{d)(1} and {d}{2}, the space socupied by an attachment is
gresumed 1o be one foot. The amount of usable space is presumed 10 be 13.5 fest. The amount of unusable space
is presumed o be 24 feet, The pole height is presumed to be 37.5 fesl. These presumptions may be rebuttad by
gither paty.

§ 1.1411 Timeline for access to uylility poles,

{a) Definitions.

{1} The term "atiachmant’ means any attachment by a cable telavision sysiem or provider of
telecommunications service to a pole owned or controllad by a utitity,

{2} The tarm "new attacher” reans a cable television system o ielecommunications camier requesting
1o attach new or upgraded facilities o a pole owned or controlied by a ulility.

{3} The term "existing attacher” meang any eniity with equipment on a utility pole.
{B} Al tima limits in this subsection are to be caleulated according to § 1.4,

{c} Application review and survey--{1} Application complasteness. A utility shall review a new attacher's
attachment application for completeness belfore reviewing the application on its merits. & new attacher's
aflachment agplication is considered complete if it provides the utifily with the information necessary under its
procedures, as specified in a master senvice agreement or in requirements thal are available in writing publicly
at the time of submission of the application, to bagin to survey the affectsd poles.

{i A utiiity shall deterrnine within 10 business days after receipt of a now aftacher's attachment
application whether the apglication is complate and notify the attacher of that decision. ¥ the utility
does not respond within 10 business days afler receipt of the application, or if the ulility rejects the
application as incompiste but fadls 1o spacily any reasons in ifs reaponse, then the application is
desmad complate. If the Wity timely notifies the new attacher that its sltachment application is not
corapiets, then it must specily all reasons for finding it incomplete,

{ih Any resubrnitted application need only address the ulility's reasons for Hinding the application
incomplete and shali be deemed complete within § business days after its resubmission, unless the
utifity specities to the new atiacher which reasons wers not addressed and how the resubmittad
application did not sufficlently address the reasons. The new attacher may follow the resubmission



procadure in this paragraph as many times as it ohioosas 50 long as in each case it makes a bona
fide attemipt 1o correct the reasons identified by the utility, and in each case the deadline set forth in
this paragraph shall apply 1o the wtility's review,

{2) Application review on the meriis. A utilly shall respond to the new afiacher either by granting
access of, oonsistent with § 1.4403(h), denving access within 45 days of receipt of a complsie
appiication to attach faciliies to its utility poles {or within 60 days in the case of larger orders as
describad in paragraph () of this section). & utility may niot deny the new attacher pole access based
on a preexisting violation not caused by any prior attachments of the new attacher.

{3} Survey.

{1} A utility shall complete a survey of poles for which access has been requested within 45 days of
receipt of a complete application 1o attach facilities 1o #s ity poles (or within 60 days inthe case
of larger orders as described in paragraph (@) of this section).

(i} A utility shall permif the new attacher and any sxisting atfachers on the afiected poles 10 be
prasant for any field inspaction conducted as part of the witiy's survey. A utility shall use
commarcialty reasonable effors 1o provids the affected attachers with advance notice of not less
than 3 business days of any field inspection as parn of the survay and shall provide the date, time,
and location of the survay, and name of the contractor performing the survey.

{iif} Whare a now attachar has conducted a survey nursuant 1o paragraph (JH3) of this saction, a
uiility can slact to satisfy #s survey obligations in this paragraph by notifying affacted attachers of
its intent to use the survey conducted by the new attacher pursuant o paragraph §}{3] of this
section and by providing a copy of the survey fo the affected attachers within the time pariod sel
forth in paragraph (3(3){) of this seclion. A ulility relying on & survey conducied pursuant 1o
paragraph ({3} of this section o satisfy all of its obligations under paragraph {£){3)(i} of this saction
shall have 15 days to make such a notification o affecied attachers rather than a 45 day survey
periad.

{ci} Estimale. Where a new altacher's request for access is not denied, a utility shail present 10 a new aftacher a
detaited, Hemized estimate, on a pole-by-pole basis where requested, of charges to perform all necessary
make-ready within 14 days of providing the response rauired by paragraph (¢} of this section, or in the case
where a new attacher has performed a survey, within 14 days of recsipt by the utility of such survey. Where &
pole-by-pale astimate is reguesied and the ulility incurs fixed costs that are not reasonably calculable on a pole-
ty-pole basis, the ulility prasent charges on a per-job basis rather than pressnt a pole-gy-pole sstimate for
those fixed cost charges. The ulility shall provide documeniation that is suftinient to determine the basis of all
estimated charges, including any projected material, labor, and other relaled costs that form the basis of s
estimate.

{1} A uiility may withdraw an outstanding sstimate of chargas fo perform make-ready work beginning 14
days after the sstimate is presentad.

{2} A naw attachar may accept a valid sestimate and make payment any time after recsipt of an
sulimate, except it may not accepl after the estimate is withdrawn,

{3) Fina! invaica: After the ulility completes make-ready, if the final cost of the wark differs from the
astimale, i shall provide the new attacher with a detfailed, Remized final invoice of the actual make-
ready charges incurred, on a pole-by-pole basis where reguesied, 10 accommodate the new altacher's
attachmant, Where a pole-by-pole estimate is reguested and the utility nours fixed costs that are not
raasonably calculable on a pole-by-pole basis, the ulility may present charges on a perjob basis rather
than present a pole-by-pois invoine for those fbied cost charges. The utility shall provide documeniation
that is sufficient to determine the basis of all estimated charges, including any projected material, iabor,
and athear related costs that form the basis of its estimale.

{4) A utility may not charge a new attacher to bring poles, attachments, or third-pasty equipment into
complianes with curent published safety, reliabilily, and pole owner construction standards guidelines i



gsuch poles, allachments, or third-party equipment were out of compliance bacause of work padormed
by a party other than the new attacher prior o the new attachmaent,

{e} Make-ready, Upon receipt of payment specified in paragraph (d)(2} of this section, a ulility shall notify
immediately and in wiiling all known entities with axisting attechments that may be affecied by the make-ready.

{1} For attachments in the communications space, the notice shall:
{1} Specity where and what make-raady will be pedermad.

{ii} Set a date {or completion of make-ready in the communications space that is no later than 30
days afier notification is seni {or up to 75 days in the case of larger orders as described in
paragraph {3} of this section).

{iii} Stata that any entity with an existing attachment may modify the attachment consisient with the
specitied make-ready before the date set for complation.

{iv} State thai I make-ready is not completed by the completion date sat by the utility in paragraph
(m{1Mi) in this section, the new altachsr may complete the make-ready spacified pursuant to
paragraph {23(1){1) in this saction.

{v} Staie the name, telephone number, and email address of a person io contact {or rmore
information about the make-ready procadure.

{2} For attachmanis above the communications space, the notice shalt
{i} Specity whare and what make-ready will be padormad.

{1}y Set a date for complation of make-ready that is no later than B0 days after notification is sent o
135 days in the cases of larger orders, as described in paragraph (g} of this section}.

{iii} State that any entity with an axisting attachment may modify the attachment consistent with the
specified make-ready belfore the date set for compistion.

{iv} State that the ulilily may assert its right to 15 additionial days o complete make-ready,

{v} State that if make-ready is not completed by the completion dale set by the utllity in paragraph
{8¥2}{{} in this section {or, if the utility has asserled its 15-day right of control, 15 days later), the
new atlacher may complete the make-ready speoified pursuant to paragraph (&){1){) of this
section.

{vi} Siate the name, telephone number, and emall address of a person to contact for more
information about the maks-ready procedure,

{3} Onee a plility provides the notices described in this sestion, # then must provide the new attacher
with 2 copy of the nofices and the existing attachers' contact information and address where the utiiity
sent the notices. The new atlacher shall be responsible tor coordinating with sxisting attachers o
encourage their complation of make-ready by the dates set forth by the ulility in paragraph (8){1)(il} of
ihiz sechon for corununications space aftachmenis or paragraph (&} (X of this section for
atachmenis abova the communications spacs.

{8} A utitity shall complets it make-ready in the communications space by the same dates set for exisling
aktachers in paragraph (R0 of this section or its make-ready above the communications space by the same
dates for existing altachers in paragraph {e}{2){) of this saction {or i the ulillity has asseried ils 15-day right of
control, 15 days latar).
{a} For the purposas of compliance with the time perinds in this section:
{1} A utility shall apply the timeline described in paragraphs (¢} through {&) of this section to all requests
for aitachment up to the lesser of 300 poles or 0.5 percent of the ulility's poles in a state.
{2) A utitity may add 15 days to the survey period described in paragraph (¢} of this saction {o larger
orders up o the lesser of 3000 poles or 5 porcent of the uiility's poles in a state,
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3} A utility may add 45 days 1o the make-ready perieds described in paragraph {8} of this section o
larger orders up {0 the lesser of 3000 poles or § parcent of the utility's poles in a state.

{4} A utiity shall negetiale in good faith the timing of all requasis for attachment larger than the lesser of
3000 poles or & percent of the uilty's poles In a state.

{5} A ulility may treal muitiple reguesis from a single new attacher as ona reguest when the requesis
are filpd within 30 days of one another,

{0} Daviation from the time limits specifiad in this section.

{13 4 wility may deviate from the time fimite specified in this section befors offering an estimate of
charges if the paties have no agreemeant specifying the rates, terms, and conditions of attachment.

{23 A utility may deviate from the time limits specified in this seclion during performance of make-ready
for good and sufficient cause that renders it infeasible for the utility to compiste make-ready within the
firne fimits specifiied in this section, A Lty that so daviates shall immediataly natify, in writing, the new
agitacher and affected existing attachers and shall identify the alfected poles and include g detalied
explanation of the reason for the deviation and a new compiation date. Tha utility shall deviate from the
fime lirmils specifisd in this section for a period no longer than necassary o complets make-raady on
the affected poles and shall reguma make-ready without discrimination when it retems to oufine
oparations. A utility cannot delay compietion of maka-ready because of 2 preexisting vinlation on an
affected pole not caused by the new attacher,

{3} An existing alftacher may deviate from the time limits specifiad in this section during performance of
compiex make-ready for reasons of safety or service interraption that renders #t infeasitle for the
existing aliacher to complete complex make-ready within tha time limils specilied in this ssction. An
exisling attacher that so deviates shall immadiately nutily, in weiting, the new attachar and cther
affected exisling attachers and shall identify the alfected poles and include & detallad explanation of the
hasis for the deviation and a new completion date, which in no svent shall exdend beyond 60 days from
the date the notice described in paragraph (2){1) of this section is sent by the utility {or up 0 105 days
in the casa of larger orders described in paragraph {g) of 1his section). The existing attacher shall
daviate from the time limits specified in this section for 2 periad no longer than necessary to complisie
make-ready on the affected poles,

{i} Self-help remedy--{1) Surveys. H a ulility fails fo complete a sirvey as specified in paragraph (CH3)} of this
saction, then a new atiacher may conduct the survey in place of the utility and, as specifiedin & 1.1412, hire a
contracior {0 completa g survey.

{&} A naw atfacher shall permit the alfectad ulliity and exisling aftachers 1o be pragend for any fisld
inspection conducted as part of the new aliachers survay.

{ii} A new altacher shall use commaercially reasonable efforts to provide the affectad utility and
existing attachars with advance notice of not Iess than 3 business days of a field inspaction as part
of any survay i conducts. The notice shall include the date and time of the survey, a descrdiption of
the wark invelved, and the name of the confractor being used by the new atlacher,

{2} Make-ready. if make-ready s not complele by the date spectfied in paragraph {e} of this section,
then & new atlacher may conduct the make-ready In place of the ulility and existing attachers, and, as
specified in § 11412, hire a contragior o complets the make-ready.

{i} A new attacher shall permit the affected ulility and existing atfachers to be present for any make-
raady. A new atiacher shall use commaercially reasonable effons to provide the affected utilily and
existing attachars with advance notice of not less than § days of the impendiog make-reedly. The
notice shall include the date and time of the make-raady, & description of the work involved, and
the name of the contractor being used by the new attacher.

{i#} The new afiacher shall notify an affected ulility or existing attacher immeadiately if make-ready
damages tha squipment of a utility or an existing altacher or causes an outags thal is reasonably
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fikely to internup! the sarvice of a ulility or axisling altachear, Uoon receiving notlee from the new
altacher, the utiity or existing attacher may eithan

{A} Compiste any necessary remadial work and bl the new attacher for the reasonable costs
refated {0 fixing the damage; or

{B} Require ihe new atiacher to fix the damage at its sxpense immadiately following notice
from the ulility or existing attacher.

{iii} A new attacher shall notify the affected utility and existing attachers within 15 days alfer
compistion of make-ready on a pariicular pole. The notice shall provide the affected utibty and
axisling attachars at lzast 90 days from recaipt in which to inspact the make-ready. The affected
utifity and axisting attachers have 14 days aller completion of thelr inspection fo nolify the new
attacher of any damage or code viclalions caused by make-ready conducied by the new altacher
on thelr eguipment. If the ulilily or an existing attacher notifies the new attacher of such damage or
code violations, thaen the utility or existing attacher shall provide adeguate documentaiion of the
damage or the code vioiations. The utility or existing attacher may either complete any necessary
remedial work and bill the new atiacher {for the reasonable costs related 1o fixing the damage or
code violations or require the new attacher 1o fix the damage or code violalions at its expense
withir: 14 days foliowing notice from the utility vr existing attacher.

{3} Pole repiacements. Self-help shalt not be available for pole replacemants.

{i} One -ouch make-ready option. For aftachments invelving simple make-ready, new attachers may slect to
proceed with the process described in this paragraph in lisu of the altachment process desoribed in paragraphs
{o) through {f) and () of this section.

{1} Attachiment apphcation,

{i} A new attacher slecting the one-touch make-ready process must slect the ane-touch make-
ready pracess i writing in s altashment application and must identify the simpde make-ready that
it wilt perform. His the responsibitity of the new atlacher 10 ensure that its contractor delermines
whather the make-ready requested in an attachment application is simpls.

{B) The utility shall review the new attacher's altachment application for completeness before
reviewing the application an Bs marits, An aftachiment application is considered complels if it
provides the utifity with the information necessary under §s procedures, as spedified in & master
service agreemeni of in publicly-refegsed reqguirements at the time of submission of the application,
o make an informed decision on the application.

{AY Autility has 10 business days after receipt of & new antacher's attachment application in
which to determine whether the application is complete and notify the aftacher of that decision.
i the ulility doss not respond within 10 business days after receipt of the application, or i the
uiitity rejects the appiication as incomplete but fails to specify any reasons in the application,
than the application is desmad complate.

{3} If the ulility timely notifies the naw attachar that its altachment application is not complets,
then the utility rmust specily all reasons for finding & incomplste. Anyv resubmitted application
nead only address the utility's reasons for finding the applicatien incomplete and shall be
desmsed complels within 5 business days afler Hs resubmission, unless the utility specifies o
the new attacher which reasons were not addressed and how the resubmitted application did
not sufficiently address the masons. The applicant may follow the resubmission procedure in
this paregraph as many times as it chooses 30 long a3 In sach case & makes a bona fide
attempt 1o correct the reasons identfied by the utility, and in each case the deadline sed forth in
his paragraph shall apply 1o the wtility's review,

{2} Application review on the merits. The utility shall review on the marits a complste application
renquesting ons-iouch make-ready and respond to the new attacher sither granting or denying an
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application within 15 days of the wtilin's receipt of a complsie application (or within 3¢ days in the case
of larger orders as describad in paragraph (g} of this section).

{iy i the utility denies the application on ils meits, then its dacision shall ba specific, shall includs
all ralevant evidenoe and information supporting its decision, and shall explain how such svidenoe
and information refale to a dendal of access for reasons of lack of capacity, safety, reliabiity, or
engineering standards.

{ii} Within the 15-day application review period {or within 30 days in the case of larger orders a8
describad in paragraph (@) of this section), a ulility may object to ths designation by the new
atachsr's contractor that cenain make-ready is simpie. d the utility objects io the contractor's
determination that make-ready is simple, then it s deemed complex. The utility's objection s final
and determinative sc long as # is specific and inwriting, includes all relsvant avidence and
information supporing #s decision, made in good faith, and explaing how such evidence and
information relate i a determination that the makeready is not simple.

{3} Burveys. The new attacher is responsible for all surveys reguired as part of the ona-fouch make-
ready proosse and shall use a coniractor as specified in § 1.1412{0).

(it Tha new attacher shall permil the wiility and any sxisting attachers on the affected poles to be
present for any field inspeciion conducted as part of the new attacher's surveys. The new attacher
shall use commercially reasorable aiforts to provide the utility and affected existing attachers with
advance notice of not less than 3 business days of a field inspection as part of any survey and shall
provide the date, time, and location of the surveys, and name of the contrastor performing the
BURVEYS.

{1} {Reserved].

{4} Make-ready. if the new attacher's attachment application is approved and i it has provided 15 days
prior written netice of the maks-ready 1o the affecied ulility and axisting attachers, the new attacher
may proceed with make-ready using a contractor in the manner specified for simple make-ready in §
1.1412(h).

{i} The prior wiitten potice shall include the date and time of the make-ready, a dascription of the
work involved, the nama of the contragtor being used by the new attacher, and provide the affectad
utility and existing allachers a reasonable opporitunity to be present for any make-ready.

{if} The new attacher shall notify an affected ulilty or existing attacher immaediately ¥ make-ready
damages the equipment of a utility or an existing attacher or causes an outages that is reasonably
Iikely to interrupt the sarvice of & utifity or existing altacher. Upon recaiving notice from the new
attachar, the utility or existing attacher may aither:

{&) Complete any necessary remedial work and bill the new atiacher for the reasonable costs
ralated to fixing the damage; or

{8 Reguire the new attacher 1o fix the damage at its expense immeadiately foliowing notice
from the utility or axisting attacher.

{§1) In performing make-ready, § the new attacher or the ulility determines that make-ready
classified as simple is complex, then that spaciiic make-raady must be halted and the determining
party must provide immediate nolics to the other party of its determination and the impactad poles.
The alfected make-ready shadl then be governad by paragraphs {(d) through (1} of this section and
the utility shall provids the notice required by paragraph (8} of this section as soon as reasenably
practicable,

{5} Fost-rmake-ready timeline. A naw attacher shall notify the alfectad uiility and existing atfacharns
within 15 days after completion of make-ready on a particular pole. The notice shall provide the
affected willity and existing attachers af least 80 days from receipt i1 which to inspact the make-ready.
The affected utility and axisting attachers have 14 days after completion of their inspection to notify the



new aftacher of any damage or code viclations caused by make-ready conducted by the new attacher
on their enuipment. i the utility or an exdsting attacher notifies tho new attacher of such damage or
code vinlations, then the wilily or existing aitacher shall pravide adequate documesntation of the
damage or the code viokations, The wility or existing altacher may either complete any necessary
remedial work and bill the new atachsr for the reasonable costs ralated to fixing the damage or code
violalions or require the new attacher to fix the damage or code violations at its expense within 14 days
following notice from the ytility or exisling atiacher,

§ 1.1412 Coniractors for survey and make-ready.

{=} Contractors for seif-help complex and above the communications space make-ready. A ulility shall make
available and keep up-to-date a reasonably sufficlent list of contraciors # authornizes to perform gelf-help
survevs and make-ready {(hat s complex and seif-hely sutrveys and make-ready that s above the
communications space on its poles. The new aftacher must use a contrantor from this list to parform seif-help
work that is complex or above the communications space. New and existing ailachers may request the addition
to the list of any confracior thal meats the minimum qualifications in paragraphs (¢3{1} through (8} of this saction
and the utility mav not unreasonably withhold #s consent,

{b) Contractors for simple work. A wility may, but is not required to, keep up-lo-date a reasonalbly sufficient list
of contractors & authorizes o perform surveys and simple make-ready. H a utility provides such a list, then the
new attacher must choose a contracior from the st to perform the work, New and existing attachers may
recuast the addiion to the list of any cortractor that meats the minimun guaifications in paragraphs {e){1)
tnrough (55 of this section and the ulility may not unreasonably withhold its consent.

{1} ¥ the willty doss not provide a list of approved contractors for surveys or simple make-ready of no
ulility-approved contractor is available within a reasonable tirne petiod, then the new attacher may
shooss its own qualified contractor that meets the requirements in paragraph (o} of this section. When
choosing a contractor thai is noion & uiility-provided list, the new attacher must certify 1o the utility that
its contractor ments the minimum aualifications described in paragraph {c) of this section whan
providing noticas requirad by § 114131031 3, (230, (310, and {H4).

{2} Tha wtility rmay disqualify any contractor chosen by the new altacher thal is not on a utility-provided
list, but such disqualificaion must be based on reasunable safety or retiabiity concerns related o the
contracter’s fallure to meet any of the minimum gualifications described in paragraph (¢} of this section
of te mest the utilty's publicly avallable and commercially reasonable safely or reliahility standards. The
utility must provide notice of its sontracior ohijection within the notice pericds provided by the new
aitacher in & 114110, G20, 30, and (}{4) and in s objaction must identify at least one
avaitable guaiified contracior.

{e} Contracior minimum qualification requirements, Utilitias must ensure thatl contractars on a gtility-provided
fist, and new attachers must ensurs that contractors they selact pursuant 1o paragraph (b¥1) of this section,
meat the following minimum reguiremerits:

{1} The contractor has agraed to follow published safety and operational guidetines of the utility, if
avaitabie, byt if unavailable, the contractor shall agres fo foliow National Elecirical Safety Code (NESC}
guidelines;

{2} The contractor has acknowledysd that it knows how to read and foliow licensed-enginesrad pole
designs for make-raady, if required by the utilily;

{3} The comractor has agreed to follow all local, state, and federal laws and regulations including, but
not Hmited to, the rules regarding Oualified and Competent Persans under the renuiremeants of the
Onoupationad and Safely Haalth Adminisiration [OSHA] rules;

14



{3} The contracior has agread 1o mee! oy excesd any uniformly applied and reasonable safety and
reliability thresholds set by the utility, if made available; and
{3) The contractor is adequalely insured or will establish an adeguate performance bond for the make-
ready it wilh perform, including work it will perform on {acilities owned by existing aftachers.
(g} The consulting represantative of an siectris uliity may make final determinations, on a nendiscriminatary
basis, where there is insutficient capacity and for reasons of safety, relisbility, and gensrally applicatie
engingering PLrposes,

§ 1.1413 Complaints by incumbent local exchange carriers.

{a} A complaint by an incumbent local exchange camier (as defined In 47 U.5.C. 251{h) eran
aggociation of inpumbent local exchange carniers alleging that i has been denied access 1o a pols,
duct, conduit, or dghi-of-way owned or controlied by a local exchange carrer or that a uility's rate,
term, o condition for a pole attachment is not just and reasonable shall follow The same complaing
procedures specified for other pole attachment complaints in this part.

{k} In complaint proceedings challenging wiilify pole attachment raies, terms, and conditions for pole
attachmeni cortracts entered into or renawed afier the effsclive date of this section, thersis a
presumption that an incumbent local exchange carrier {or an sssociation of incumbent local exchange
carrlers) s similardy situaled o an attacher that is a telecommunications carrier {as defined in 47 U.S.C.
28128 or 8 cable television system providing telecommunisations services for purposes of ablaining
comparable rates, terms, or conditions. In such complaint proceedings challeanging pole attachment
raies, thers is & presumption that incumbent iocal exchange carrers (or an association of incumbent
iocal exchangs carfiers) may be chargad oo highey than the rate determinad in accordance with §
1.74068{2){2). A utility can rebut sither of both of the two gresumplions in this paragraph {(b) with claar
and convineing evidence that the incumbent local exchange carrer recelves tenafits under its pole
attashment agresment with a uiility that materially advantages the incumbeani iocal exchange carrisr
avar othet telecommunications cartders or cable ielevision aystams providing telscormnmunicalions
services on the same poles.

§ 1.1414 Heview period for pole allachment complaints.

{mh-Polp-socass-complais. Excopi-in-extrasrdinans cireumsiances—Final action on a complaint where a cable
telavision system operator or provider of telecommunications service claims that it has bean deried access o a
pote, dust, conduit, or right-ofway owned or controllad by a utiilty should be expeciad no later than 180 days
from tha date the compiaint is filed with the Commission. The ¥ i §
pausethe 130-day-revisw-parisd-in-situations - whers-aetion

=y

{hiGther pole-aiia
peod-in§-4:.748:

§ 1.1415 QOverlashing.

{a} Prior approval. A utllity shall not require prior agproval fon

{%} An existing attacher that overlashes Hs existing wires on a pols; or
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{23 For third party overiashing of an exdsting attachment that is conducted with the permission of an
axisting altacher.

{ts} Freexiéting violations. & utiity may not prevent an attacher frorm overlashing because another existing
attacher has nol fiked a preexisting violation. A ulility may nol require an existing attacher that overlashes iis
sxisting wires on a pole 1o fix preexisting viclations caused by anothar existing altachar,

{o} Advance notice. A utility may reguire no more than 15 days' advance notice of planned overlashing. if a
utiiity requires advance notice for overlashing, then the ulility must provide existing aliachers with advance
writteny notice of the notics requirement or include the notice reguirement in the attachment agresment with the
existing attacher. If after receiving advance notice, the uiility determines that an overlash would create a
cagacity, salety, reliability, or enginsering issue, it must provide specific documentation of the issue 10 the parny
seeking to overfash within the 15 day advance notice period and the party seeking to overlash must address
any identified issues bafore continuing with the overlash gither by modifying its praposal or by explaining why,
in the parly's view, a moditication is unnecessary. A utility may not charge a fee to the party seaking 1o overiash
for the uiility's review of the groposed overiash,

{d} Overlashers' responsibility. & pary thal engages in overlashing is responsibie for its own equipment and
shall ensure that il complies with reasonable safety, reliability, and engineering practices. if damage to a pole or
othar exigting attachmant results from overlashing or overlashing work causes safely or angineering standard
viofations, then the overlashing party is responsitle &f its expanse for any necessary rapains.

e Fost-overlashing reviaw. An overdashing party shall notity the aftected utility within 15 days of complstion of
the overlash on a paticular pole. The notice shall provide the alfectad wtility at least 90 days frorn receipt in
which to inspect the overlash, The uillity has 14 days after completion of is inspection to notify the ovarlashing
parly of any damage or code violations o s equipment caused by the overlash. i the utility discovers damage
of cote viclations caused by the overash on equipmaent belonging to the wlility, then the utiiity shall inform the
averiashing party and provide adequate decurnantation of the damage of code vinladions. The wtility may aither
complete any nacessary remedial work and bill the ovedashing party for the reasonable cosis related 10 fiking
tha darnage or code violations or require the overiashing patty to fix the damage or cods viclaiions at «s
expense within 14 days following notice from the utitity.
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(eneral Investigation into Adopting and
Implementing Rules Govemning Pole
Attachments and Assamption of Commission
Jurisdiction Over Pole Attachments

INITIAL COMMENTS OF TIIE
WEST VIRGINIA BROADBAND ENHANCEMENY COUNCIL

Introdustion

The West Virginiz Broadband Enhancernent Council (“Council”) was formed by an Actof
the Legislature in 2016 to provide for and oversee the development of plans, processes and
procedures for extending broadband access inte ungerved and urderserved areas of West Virginia.

The Council supperts the implementation of the Make Ready Pole Access Statute, W Va
Code §31G-4-1, ef seq., as amended by Senate Bill 3 (“3B 3"} in the 2019 Legislative session.

in the June 4, 2019 order initiating the above-captioned procesding, the Public Servics
Commission (“PSC™) expressed concemn about two aspects of SB 3. First, the PSC expressed
concern about the requirement thai the PRC adopt the dispote resolution process of 47 C.F.R.
§1.1401-1.1415 (“PCC Rules™), which differs from the PSC's Rudes of Practice and Procechrs
150 W. Va. C.8.R. Seres | {“PSC Rules™. Second, under the federal pole attachment dispute
resolution procedures, the Federal Conununications Copumission ("FCC”) may award damages,
whereas it has long been held that the PSC may not award damages.

Improving the reach and quality of broadband is absgiuf;iy vital to West Vieginia’s efforts
io attract and retain businesses and residents, 8B 3 is appealing to broadband providers because it

adopts a known framework., Many broadband providers operate on an interstate basis, and



digtinctive state rules are a detereent o entry and expansion. While retaining the substance of FCC
procedures, SB 3 provides more accessible justice by giving the P5C jurisdiction to hear disputes.

The principal value of 8B 3 is providing the known frarmsework of the FCC Rules. Whils
there iz considerable activity on poles among the various users of those poles, and disputes do
arise, the vast majority of those disputes get resolved without the need for any party to ile a formal
complaint with 2 regulatory body. In the past two Rl calendar years, the FCC, with jurisdiction
over pole attachment disputes in as many as 29 states’, has issued only fourteen final orders in pole
attachment dispute cases. The principal value of the FUC Rules is the shadow that they cast, which
alfows the parties to work out disputes knowing the FCC substantive and procedural rales will
apply in the event the dispute is not resolved consensually. The actual mechanics of the FCC
dispute resolution process are seldom exercised, and that is likely to be the PSC’s experience when
it adopts them,

Diarmages 1ssues arise even less frequently 1n pole atiaairméiént cases. Only two of the FCC's
fourteen final pole attachment orders 1ssued in 2017 and 2018 iﬁvoived g claimn for damages, and
one of those was resolved by the issuance of a refund. The Commission has fong held that i has
authority fo order refunds.? The FCC Rules also contemplate that a party may bring a claim for
damages before another tribunal.® This has Iong been the procedure in West Virginia for claims
againgt a utility that involve damages. Therefore, the Commission's adoption of the FCC Rules is

workable in West Virginia, and the Council urges the Comwnission to prompily imifiate &
e ¥ +

' The last report by the FOC on the number of states that had reverss pre-empied the Federal Pole Attachment
Act was issued in 2010, and at that tme the FCC retalned jurisdiction over twenty-ntine states.  Srates Thar Have
Certified Thai They Regulare Pole Astachments, 25 F.C.C. Red, 3541, 5541 (2010},

P E.g., RCS Trucking and Freight, Inc v, William A. Young dba Mitch’s 24 Fowr Towing and Siorage, Case
No. 18-044 1-MC-FC {March 12, 2019 Conunission Order),

a7 CFR L2200
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rulemaking sdopting the FCC Rules to promote the expansion and improvernent of broadband in
the State,

Addressing Procedural Discresiancies

Senate Bill 3 requires the PSC to adopt the dispute resolution process in the FCC Rules.*
This will make West Virginia practices consistent with existing federal practice and promote
uniformity with federal taw. This will also create 2 local fm’um= for pole attachment issues that is
more accessible for dispute resclution than the FCC. Uniform practices and a local dispute
reaolution forum creaie an ease of doing business, which is not only good for the broadband
proeviders currently operating in West Vieginia, but will aiso help attract more providers to the
state.

The statutory language does not give the PSC the option of applving the PSC Rules o 4
pole gttachment dispute, as the PSC Rales are oflen incongruous with the process contained in the
FCO Rules—most significantly when congerning the dug dates for certain actions to ocour. While
i may be an unwelcome adjustraent for the PSC, the PSC is obligated to adopt a separate set of
procedural rules that will apply only to pole attachment dispute cases. It is ikely that few such
cases will be filed with the PSC, as very fow pole attachment cases are filed with the FCC, which
has jurisdiction over pole attachment disputes in twendy-nine states as of the FCC's last report on
the matter.” The FCC cumently has only ten cases pending before the Market Disputes Resolution
Division, which hears Section 208 Formal Complaints, Roaming Formal Complaints, as well as

Section 224 Pole Attachment Complaints® Only four of these pending complaints concern

W, Va, Code §31G-4-4¢h}.
5 Srates That Have Certified That They Regulate Fole dttachmens, 25 V.C.C. Rod. 5841, 5541 2010,

S K - Marker Dispures Resolution Division Pending Complainty, Fedeval Comraunications Commission
{hurve 25, 2019}, hetps:Hiwww foe, gov/generaliet-market-disputes-resolution-division-pending-complaints.
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Section 224.7 Therefore, the principal value in adopting the FCC Regulations is the informative
effect they will have on the conduet of parties using poles, which will drive them to reach
consensual solutions because of the understood framework. The Couneil acknowledges that the
PSC will nead to stand ready {0 receive pole aftachment complaints and to apply a distinet set of
rules, but on a day-to-day basis, the PRC's pole attachment ruies are unlikely to place ruch
demand upon the Comumission’s resources.

The Council believes that the PSC should adopt the FCC Rules largely as is, withonly a
few modifications to reflect staffing structure differences between the FOO and the PSC. Under
the FCC Rules, the Staff of the FCC may make oral rulings on discovery dispuies at status
conferences, whereas af the PSC, only the Commoissioners or an Administrative Law Judge may
resoive a diseovery dispute, which is accornplished through & written order® It would not distort
the FCC process for the PSC's pole attachment nies to provide that only Administrative Law
Judges or the Commissioners may resolve discovery disputes, as assigning responsibility for 2
function under the FCC Rules to a different job title does not subsiantively modify the FCC
process. Also, the PSC conld adhere 1o jts practice of making nearly all rulings in writing, as the
FOC Rules make oral rulings at status conterences discretionary.

The FCC Rules require parties to pre-file a complaint with the FCC's Market Disputes
Resolution Division and hold a conference with the parties and FCC Staff before formally filing a
complaint, whereas the PSC Rules have no pre-filing requiremens.” The PSC doss not have a

division comparable to the FCC’s Market Disputes Resolution Division,  However, the PSC does

Tld. (Zitn Canion, LLC v, PPL Electric Uiilitier Corp., ER 17-284; MAW Communications, Inc. v. FPL
Elscwric Urilities Corp., BB 19:29; 47&T dlaboma v. Aloboma Power Co., BB 19-11%; Crown Casile Fiber LLC
tAecess) v, Commonwsealth Edison Co., EB 19-169)

47 CF.R. L.733(d)
S4TCFR. 1724
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have a member of the Administrative Law Iudge Division whore primary role is o participate in
mediations. The PSC could have this Administrative Law Judge perform the pre-filing mediation
role required under the FCC Rules.

Another procedural discrepancy is that the FUC Rule contemplates the use of the FOC
docket, under which parties can electronically file pleadings and other materials divectly onto the
FOC web docket.)? The PSC has an excelient web docket. However, under the PSC Rules, all
filings are made on paper, and the PS{C's Executive Secretary’s Office upleads the filings 1o the
PSC web docket. The PSC accepts fax filings so long as they are followed by paper filings. This
difference in adminisirative practices is not a significant departure from the FCC’s dispute
resolution process, and the PSC can refain its existing docketing practice for pole attachment cases.
Alternatively, the PSC could amend its Procedusal Rules to begin accepting clectronie filing of
pleadings, as many courts and agencies are doing, for all filings with the BSC.

This new set of rules would apply only to pole attachment cases, thus not affecting the
manner in which the PSC exercises its jurisdiction over other subject matiers. Furthermore,
adepting the FCC Rules would not violate any West Virginia statute, thus the PRCs adaption of
such rules should also withstand a legal challenge.

DPramages Ave Not an Obstacle

Tinder the FCC Rules, the FCC has jurisdiction to award damages, however several

long-standing decisions of the West Virginia Supreme Court of Appeals hold that the PSC does

not have jurisdietion to award damages.!!

4T CFR. LT3,
U Whegling Power Corp. v. Pub. Serv. Comun'is, 130 8.8, 487 (W. Va. 1922); Carter v. Elfis, 117 8.E.2d 594
(W, Va, 19501,



Under the FCC Rules, the FCC is ot the only forum in which a party that believes it has
besn harmed by another party’s wrongful actions conceming a pole attachment can seek darnages.
The FCC Rules contemplate that a party may file a claim for dansages with another tribunal,* Any
well-advised chient in West Virginia would follow that same practice. The issue of the PSC
awarding damages may remain theoretical for many years, In a future legiskative session, the
Legislature may give the PSC authority 1o grant damages in pole attachment cases only.

The FCC Rules allow the FCC 1o bifurcate pole complaint cases, with the FCC addressing
whether a violation of the pole altachment rules has occurred in Phase |, and if a viclation is
estshiished in Phase I, damages are considered and determined in Phase 1L The FCC Rule does
not state that it is the FCC that determines damages in Phase [I The PSC rules could retain a
similar format, where the PSC addresses whether a violation has occurred in Phase I, and if it
determines a violation has occurrad, then the PSC could direct the aggricved party o seek a
determination of damages in Circuit Court. A party primariij;" interested in obtaining relief, as
distinguished from an interest in expending funds on legal foes to make law, will likely follow this
COUrse.

If the PSC adopts rules that include this bifurcation approach, a challenge to those rules
could not be brought until a party brought a pole attachment dispute to the PSC. Purguant to
established West Virginia case law, a party may not bring an action for declaratory judgment to
challenge a statufe unless a “justiciable controversy exists between the parties.”!® The purpose of
a declarstory judgment proceeding is to adjudicate “real controversies,” and courts cannot consider

future, contingent, or hypothetical events. Jd  Therefbre, 4 party cannot bring an action for

4T OF R LTI

147 CFR. 17234,

U B of Bd, of Wyoming Cty v. B, of Pub, Works, 109 8. E.2d 552, 556 (W. Va. 1959),
&



declaratory judgment against the PSC for adopting rules that ave allegedly inconsistent with other
state law or the FCC Rules until it has filed a pole attachment dispute with the PSC and an actual
controversy exits as to the proper vemue for determining damages.
Conglusion

The Commission must keep the prive in mind. The PSC exists to promote the
public interest, not to rigidly adhere to its established practives. The PSC should acoept 8 new and
somewhat different responsibility {o promote the public inferest in more extensive broadband
deployment in the state. Adoption of the FCC Rules with anly shght modifications will create a
framework that will support and encourage the expansion of broadband service in West Virgina,
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Before the
PURLIC SERVICE COMMISRION OF WEST VIRGINIA

)
General Investigation into Adopting and 3
Emplernenting Rules Governing Pole Y Case No. 19-0851-T-G1
Attachments and Assumption of Commission )
Jurisdiction over Pole Attachiments -
; UE:0B PM 0L 15 2019 £XEC SEC DIV
COMMENTS OF CTiA

CTIA! respectiuily submits its comments in response to the Public Service Commission
of West Virginia’s (“Commission’s”} Commission Order (“Order™) enteced June 4% 2019 in the
above-captioned docket.

As poted in the Order, the Comunission has been instructed by recently-passed Senate Bill
3 {“SB3”) to reverse-preempt the Federai Communications Commission’s ("FCC ™) junisdiction
over pole attachments and adopt the provisions of the Pole Attachment Act (47 U S.C. §224) and
attendant FCC reguiations (47 CF R, §§ 1.1401 — 1.1415, inchusive, as well as the complaint
rutesin 47 CF R, §§ 1.720 - 1.7403.* CTIA asks that the Commission adopt those rules and
associated FCU nterpretations, as well as future FCC amendments 1o those rules, to the extent
they do not conflict with exasting West Virginta statute, and use its discretion as the expert
agency to resolve any confliots,

As the wireless industry is presently engaged in deploviog advagced 4G and 3G networks

to benefit West Virgirdans, it 15 inportand for the Comusission to strearoling and faciiitate

VOTIA ~ The Wireless Association (“CTIA™ (www.ctia.org) represents the U 8. wireless commumications indusiy
and the companies thronghout the mobies scosysism that caable Americans (o lead 8 21" century conpeoted Bfe, The
association’s mombers include wireless carriers, devics mannfacturers, and suppliers as well as app aod conlent
compames. CTLA vigorously advocates at all Ievels of govermnent fox policies that foster contimied wireless
innovation and tnvestment. The association also coordinates the mndustry’s voluntary best practices, hosts
educationgl events that promote the wireless ndusty and co-produces the industry s leading wireless fradeshow.
CTEA was founded in 1984 and is based in Washington, D.C

? As codifisd st W. Ve Code § 31G-44.



infrastructure deployment. Small cells are being deployed across the sation today to support
these networks, and access to infrastracture, such as utility poles, is essential to such
deployments. Wireless carriers’ overall site deployments increased by 25,000 in 20187 and
Accenture projects that small cell deployments will escalate rapidly from a nationwide
cumulative deployment of roughly 52,000 in 2617 to over 800,000 nationwide by 2026
Accenture also projects that this imvestment will lead to $500 billion in national GDP growih,
three million jobs created, and over $275 billion tnvested in 5G wireless infrastrocture
nationwide,® but only if wireless Infrastructure can be deployed efficiently. Wireless providers’
capital expenditures in 2018 totaled $27 .4 billion, and total over $253 billion since 2010

The wireless industry is a driver of West Virginia's economy, and deployment of 5G
networks will oply enbance the wireless industry’s contributions to West Virginia’s economy.
There are already over 9,000 wircless-related jobs in West Virginia, aod the wireless industry is
responsible for a 3669 mullion contribution to West Virginia's GDP.” Going forward, Accenture
estunates that in Charleston, SG deployment will [2ad (o an estimated 447 new jobs and $73
million in new GOP, in Huntington, 3G deployment will lead 10 an estimated 439 new jobs and
$42 million in new GBPF,; and in Morgantown, 5G deplovment will lead to an estimated 285 new

jobs and $235 million in new GDP #

5 See CTIA org, “203% Anmual Sprvey Highlights” (Fane 20, 2019), evailoble of hitos/Foww cda orgiaows201%-
anmmal-gurvev-highlighis (“CTTA Annual Swrvey for 201973 (ast accessed July 12, 2019},

........................................

4 Sep accentusestrategy, " Smant Citics: How 56 Can Help Musicipalities Become Vibmnt Sman Cities” (February
2017y at 11, availabie af hifnsAani ot prefwp-contentfantoads 20 1 1/0 3 how-Se-can-hele-municivalities-become-

....................

5 Gog OTTA Anmual Survey for 2019,
7 See Smart Chtles Reporty see afvs UTLA o1g, “Positions: nfrastoacture,” ovailable of

¥ See id



To that end, the FCC’s pole attachment rules and regulations have proven successful o
promote deployment in the thirty siates subject 1o federal judsdiction over utility pole
attachments, and adopting them will promote deployment in West Virginia, The FCC’s pole rate
methodologies have proven fair and effective, and courts have held that they result in rates that
are just and reasonable for owners and attachers.” The FCC's “shot-clock” timelines for make-
ready, which the FUC recently streamlined,' help to remove unnecessary delay in the
attachment process. Further, West Virginia's adoption of the FCC's pole attachment regulations
will help to create a consistent framework from state to state, which in turn will help facilitate
broadband deployment. Neighboring Pennsvivania, for example, is also considering reverse-
preempiing the FCCs pole aftachroent junsdiction in 2 similar procesding to this, and has
praposed wholesale adoption of the FCC’s regulations and associated precedent !

Howsever, the Comynission is correct to note that there are some provisions of the rales
that conflict with existing West Virginia statute. For example, the Order notes the conflict
between venues for damages, suits for which may only be brought in circuit court according to
stafute, rather than the Commission ' Other examples include 3 requirement to file complaints
via the FCC's online complaint portal and a requirement that the FCOs Market Cagputes

Resciution Division handle primary jurisdiction referrals.

8 Bee Fod. Comms, Comum'n, fn the Maiter of Implementation of Section 224 of e Act: A National Broadband Plow
Jor Our Fuiure, WU Docket No. 07-243, Report and Ouder and Order on Reconsideration (Apitl 7, 201D at § 183 &
n 569 (listing cases in which federal couris found the cable mie to be fully compensatory” to pole owners and
conchidmg that “in viruaily ail cases the new telecom e will xecover a1 least an equivalent amount of coms™).

i Sua Fed, Comms. Comuy'n, fr the AMatter of doceleraning Wireline Broadband Deglovement io Infrastructure
Trvestment, Third Report and Order, WC Docket Ne, 17-84 (mleased August 3, 2018), and Fed. Cormms, Comm's,
Acceferating Wireless Broadbond Deployment by Removing Barriers fo Infrastructire Invesiment, Declaratory
Ruting and Third Report and Crder, WT Docleet Mo, 17-79 (released September 27, 2018},

U Sae, o g, Comments of CTIA on Notice of Proposed Ruleraking before the Pennsyivanis Public Utility
Commission, Docket Mo, L-2018-3002672 (October 29, 2013},

12 See Order at 3,



Although the Order notes that SB3 “does not authorize the Commission to adopt its own
rules. .. or to adopt only those sections of the FCC formal complaint rules that are consistent with
State faw,” " the inherent conflicts demand some sort of reschution, as suggested by the reguest
for comment in the Order. It is a well-cstablished tenet of stanitory interpretation that statutes
should be read to harmonize, when possible.'® Additionally, where the plain language crestes
condlicts, as it does here, courts look fo legislative intent in order to defermine the meaning of the
statte,

In this case, the Legislature could not have intended for the Commission to adopt rules
that are in conflict with West Virginia statuite, or contain provisions that make no sense. Instead,
CTIA contends the Legislature intended for the Commission, s the state’s expert agency on the
subject matter, to have discretion to adopt the FCC rles in a manner that harmonizes with the
existing nule and statute. For exarnple, as the Order points out, the FOC foemal complaint rules

YTy infer that this was the intent of the

require use of the FCO’s electronic filing system,
Legislature would create absurd {and impossible) results, as West Virginia pole complaints
cannot be submitted via the FOU's online portal. Similarly, as the state’s expert agency, the
Commission is empowered 1o determine a reasonable resolution of the 1ssue regarding damage

awards, and it would be reasonable to decide in favor of the fong-standing exclusive jutsdiction

of the cirouit cousts over damage swards.

Brd
Y See, e.g., Stalg ex rel Plosony, Vamey, 142 W Va 105, 109, %6 8B 24 72, 74 {1936 (holding that “where H is
possivle ta do 5o, it s the duty of the counts, in the constraction of statwies, to harmonize and reconcile laws, and fo
adopt that construction of 2 statutory proviston which harmonizes and reconciles it ywith other statutory provisions.”}
Y fee, o0, Ohio Comy Comen'n v, Manchin, 171 W.Wa. 552, 301 S.E.2d 183 (1983) (holding “the initial step in
such interpretative inguity [of a statoie] is fo ascontain legisiative @ient”™); Mate ex red. MeGmw v, Scotl Bunyon
Poptac-Buick, Inz., 198 W.Va 770, 777, 461 5524 516, 523 (1995).

1% See Order at 4.




Accordingly, the Cornmission should adopt the FCC's pole attachment rules and use iis
discretion as the expert agency to resolve any contlicts. CTIA also urges the Commission to
adopt the FCC’s interpretations of 1s rules as precedent, as well as any future changes o the
FCCs pole attachment rules, or future interpreiations thereof, on an automatic basis. CTIA
supports this approach becange it eliminates the poteniial vncartainty that a ndemaking at the
state fevel might canse, Automatic adoption rasans sach party gets one “bite of the apple” o
contest a rule at the FCC, and not another change at the state level. Keeping West Virginia
regulations congistent with the FCU regulations will also lessen the likelihood that there will be
redundani litigation over pole attachment regulations and the inferpretation thereof, creating
efficiency and ensuring fair application of a consistent set of rules, which will encourage
deployment. If the Commission reaches the conciusion that it cannot automatically adopt future
changes to the FCC niles due to conflict with West Virginia datute, the Commisgion could
alternately promulgate a rule requiting it 1o open a rulemaking to adopt new FCC rules within a
time certain. If there are no objections, the proposed changes conld become effective, and if there
are objections, the ordinary rulemakiong process could apply. It cannot be emphasized enough,
however, that consistency with the FCC regulations is important to promote regolatory certainty

and the efficiency that it creates. '

L



CTIA fooks forward to continuing fo working with the Coromission to achicve the goal of

making mfrastructure deployment more efficient in West Virginia,

CTiA
By Coungel
ffp”_.x"'.‘-» -\\; g //, ‘

R ?

David B. Hanna, Esg. {WVSE # 8813)
Hasna & Happa, PLLC

P.00. Box 3967

Charleston, WY 25338
dhannasvhaonalawnlic.com

July 15,2019



CERTIFICATE OF SERVICE

{, David B. Hanna, counsel for CTIA hereby ceriify that copies of the foregoing
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Ceneral Investigation into Adopting and } .
Emplementing Rules Governing Pole ) Case No. 19-0551-T-Gi
Attachments and Assumption of Commissipa )
Jurisdiction Over Pole Attachments }

COMMENTS OF CROWN CASTLE

Pursuant to the Public Service Commission of West Virginia's {$he "PSC”) June 4, 2019
Order {the “Order’™) in the ahove-captioned proceeding initlating a general investigation inte the
adoption of rules governing pole attachment procedures as required by W.Va Code § 31G-4-4,
Crown Castle Fiber LLC (“Crown Castle™) submits these comments regarding the adoption and
implementation of the Pole Attachment Act, which was codified at 47 US.C. § 224, and
attendant Federal Communications Commission (“FCC” or the “Commission™} regulations, 47
C.FR. §§ 1.1401-1.1425, and the FCC formal complaint procedures regarding pole stischments,
as required by W.Va, Code § 31G-4-4. Specifically, Crown Castle provides comments and
recommendations regarding how certain mm&anics of the FCLs formal complaint procedures
that are unique to the FCC aperations can be implemented In West Virginia, as weil as the P5C’s
new authority to adopt the FCC Rules that govern awarding damages and mﬁmds, 47CFR. §
1.723.

L BACKOROUND REGARDING CROWN CASTLE

Crown Castle is one of the country’s largest independent owners and operators of shared
telocommunications infrastructure, with more than 60,000 disributed antenna system (“DAS™)
and smail cell installations, and approximately 70,000 route miles of fiber. Crown Castie or it5

affifiates hold Certificates of Convenience and Necessity (“CCNs™) or their equivalent in 48

481 7953067y 3 L IDIET 1000210



states, Puerto Rico and the District of Columbia. Among other offerings, Crown Castle provides
telecommunications services via allachments to utility poles, reaking # umiguely qualified to
eomment on the issues raised in the instant proceeding,

Crown Castle was first geanted a CUN o provide interexchange and local
telecommunications services within the State of West Virginia by the PSC on September 4,
2014.1 Taday, Crown Castle provides telecommunications services over fiber optic lines that it
gither owns or has rights 1o use in West Virginia and has DAS and small cell networks operating
or in development 10 several communities in West Virginia. Crown Castie offers a host of
telecommunications services in West Virginda, including a variety of enterprise and wholesale
telecommunications services serving institutional, governmentzal, educational, and carrier
custorners via its fiber optic lines. Crown Castle currently has fiber deployed in at least two
counties in West Virginia, and is actively marketing w expand its footpring.

Thus, Crown Castle has a direct interest n this proceeding, as it provides
telecommunications services via facilities attached to witlity poles, underground conduits, and in
utility dghts-of-way
iL. THE PSC MUST ADOFT THE FCC DISPUTE RESOLUTION RULES

Newly-added Ssction 31G-4-4 of the West Virginie Code requires the PSC 1o adopt the
federal Pole Attachment Act fwhich is codified at Section 224 of the Communications Act of
1934, as amended), and the FCC regulations governing pole attachments, inclusive of the dispute
resclukion process incorporated by reference in those regulations. Presumably, the legisieture
mandated adoption of these rules and procedures because it recognized that the FOCs

procedures are specifically designed 1o create a streambined process that facilitates and expedites

! The PSC issued the order granting Crown Castle’s application for 3 CON on August 15, 2014,
which became final on September 4, 2014

481749855067 3 QIO (00210



dispute resolution. Undoubtedty, the fact that the legislature required adoption of the FOC rules
under the plain language of Section 31G-4-4 means the legislanwe intended for the PSC to adopt
the FUC rules, in thedr entivety. However, the BSC rasses guestions in the Order regarding how it
can implement some of the FCC rules that contain procedures, for example, that are "unigue to
FCC operations.”™

As discussed below, Urown Castle subrmits that the plain language of the statige requires
the PSC w adopt the FCC niles as written. Only in certain very Himited circumstances, can the
PSC not sirictly replicate aspects of the FCC procedures, Those limited circumstances exist
where the lanpuage of the FOC sule is clearly imtended 1o apply solely to FCOC proceedings (sach
as using the FCC electronic filing system). However, in those cases, the PSU nonetheless must
adopt regulations that follow the spirit and intent of the FOC rule, while adjusting the procedure
onily to the extent necessary to make the rule PSC-specific, Notwithstanding the foregoing, 315
clear that the PSC wili be required to update or overhaud some of its existing processes and rules

to comply with the mandate of the Legislature.

A. The Legisinture Mandated Adoption of Seetion 224 and the Speeifie FOC
Rules Because They Provide an Efficient, Effective Framework for the

Regulation of Pale Attachments
The FCC has approximately forty years of experience dealing with the complexities
swrrounding pole attachments and has developed appropriately tailored rules and regulations tha
provide an efficient and effective framework for regulation of pole attachments and resolving

disputes. Indeed, in July 2018, the FCC issued a Repost and Order creating an updated, uniform

2 Order at 4.
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set of procedural rules for formal complaint proceedings.’ The purpose was to “sireamiine ] and
consoliduatel] the procedural rules governing formal complaints.” (emphasis sdded).® Pole
attachment complaint proceedings ave govered by these rules, along with proceedings brought
against common carriers, and those concerning advanced communications services and
equipment.” According to the FCC, the revisions announced in the 2018 Formaf Complaini
Rules Order “build off the best practices and experience of this stafl” and “provid{e] greater
fransparency 0 parties involved in disputes before the agency.”™

Under the FOC's rules, cases are not assigned to an Adminisirative Law Judge ("ALJ")
Instead, they are typically resolved by the FOC on the written record and involve only a
complaint, answer, and reply, with sorme limited discovery and case mansgement procedures
bailt in.” While molions to dismiss are permitted, such motions will not suspend any other filing
deadlines under the rules unless staff issues an order suspending such deadlines, and the
Comnuission has taken the position that such motions are “ravely wartanted.”

This streamiined process adopted by the Commission was intended to eliminate the many
inefficiencies that occur in administrative law proceedings, which can involve protracted and

costly proczedings, extensive discovery, and trial-type hearings. The need for “simple and

Y In the Matier of Amendment of Procedvral Rudes Governing Formal Complaint Froceedings
Delegared to the Enf't Burean, Report and Order, 33 F.C.C Red, 7178 (2018) [hereinafter 26/8

Formal Complaint Rudes Order).

Yid a1

P47 CF.R. § 1.1404(a).

P BOC Streamlines Formad Complaing Processes, 2018 WL 3414798, at *1 {OHMSY July 12,
2018).

7 See 2018 Formud Complaing Bulfes Order, supra note 2, al §1.721.
Y47 CFR G LTA9Y; 2048 Formad Complaint Rules Order, 9 12-14.
4
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expeditions”® procedures io adjudicate pole attachment disputes has been a key component of
Section 224 since its inception. In the FUC Mavice of Proposed Rulemuaking that followed the
addition of Section 224 to the Communications Act, the FCC emphasized:

It is clear from Scction 224 and the Senate Committes Report that expeditious
consideration should be given 1o complaints and that the Commission should have
broad diseretion (o establish a simple procedure Tor evaluating complaints.
Typically, we would expect that these complaints can be resolved on the basis of
the filings. . . . Evidentiary hearings would be conternplated only in very
exceptional cases where other simpler procedures would not be appropriate. The
rules anticipate that the Commission would use the simplest and most expeditious
procedures appropriate to each case, consistent with the complexity of the case
and the importance of the issue involved. Further, Congress has given the
Commission authority (o esiablish guidelines for just and reasonable rates, lenns
and conditions for pole attachments, Once the Comimission has established such
%}aicieﬁines, it can apply them on a case by case basis without formal procecdings.

As noted by current FCC Chairman, Ajit Pal, inhis Statement accompanying the 20{8 Formaf
Complaint Rules Order, “[t}hese updates will simplify and expedite the process for handling

formal complaints that will both serve the public better and make more efficient use of staff

resources,” !
By adding Section 31G-4-4, the Legislanue clearly recogrized that the FCC’s simplified
progedures make i casier for attaching parties to oblain prompt relicf. It therefore mandated

adoption of the FOOs dispute resolution rules, and the PSC can, should, and must adopt these

rules in their eutirety, with rare modification, as discussed below.

Notice of Proposed Rulemaking, 68 F.C.C23d 3, 4-53 (1978},

04 at 67,
H2018 Formal Complaint Rules Order, supra noie 2, st #37.

k]
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B. The PSC Need Not Adapt Language that is Purely FOU-Specifie, Bu¢ Must
Adopt Ruldes That Achieve the Same Resslf

As the PSCs Order recognizes, the West Virginia Rules of Practice and Procedure
contained in 150 C.8.R. | {the “West Virginia Commission Procedural Rules™} are generally less
specific than the FCC's rules. The FOC rules also have provisions that differ and may
sometimes conflict with PEC procedures.

To the extent that the FCCO s rules ate mow specific, the PSC must adopt those rules as
mandated by the Legislature. However, the FSC can make minor modifications to those FCC
rufes involving purely logistical matters that are “unigue o FCC operstions.”  Nonetheless, 1o
the extent the PST alters the FOC rules, the PSC s rules must achieve the same reault, For
example, the PSCs Order points 1o FCC formal complaing rules requiring parties to utilize the
FCC's electronic fiing svsiem for most filings.'”? The PSC should aiter the language of the FCC
rules to reference its own filing sysiem. To the exient that the PSC currently only accepts hard-
copy filings for complaints, Crown Castle supposs the PSC adopting an electronic filing oplion.

Ancther example, would be 47 CF.R, § 1.721{1), which provides that "Pleadings shalt be
served on all partics o the procecding in accordance with § 1.734 and shali include a certificate
of service.”" Obviously, the PSCs rades do not have 2 *§ 1.734,™ but the PSC can and should
adopt Section 1.721(1), but change “§ 1.7347 to reference the rude number adopted by the PSC
when it adopts 47 C.FR. 1.734. Indeed, the PSC can and must adopt the substantive

requirements of 47 C.F.R. § 1.734, such as the mesns of service. Other non-substantive FCC

28ee 47 C.FR§8 1,731, L734.
Y47 CFR S LTI
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rules that may be altered 1o it into the PSCs procedural fiamework include rules regarding
filing fees, required copies, and the filing of confidential information. !

The PSC alse may omit the FOC Rules that do not apply 10 pole attachment complaints.
For example, 47 C F.R. § 1.724 applies only to complaints governed by Section 208(b) 1)} of the
Communications Act, which are complaints agatnst common carriers under a specific 3 month
time clock.t Thus, the requirements of 47 C.F.R, § 1.724, including matters such as pre-filing
notice, do not apply to pole sitachment complaints and are not relevant to the PSC's pole
attachment regulation. Similarly, 47 C.F.R. § 1.738 applies to complaints filed pursuant jo 47
U.S.C. § 27H{aAM6X B, which concerns procedures for Bell Operating Company provision of
fnterl ATA services, is unrelsted to pole sitachment regulation. And 47 C.F.R § 1.738
addresses how the FOC will deal with “primary jusisdiction referrals,” which are also unrelated
o pole attachment repudation,

However, for rules that are not faciaily inapplicable to pole attachment complaints or that
involve a mere substitution of the PSCs counterpart 1o an FOC reference, il the FCO process
differs from existing PSC process, the PSC must smend its procedures accordingly. Among
other things, the FCC’s rules lay out specific pleading requirements and provisions regarding the
format and content of formal complaings, answers, replies, and motions.'® Those specific
requirements have been developed by the FOC for a reason, and the Legisiature intended that the
PSC copy them. For instance, the FCC rules require defendants 1o answer a complaint filed

against them within 30 days afler service, and complanants must file a reply within tea days

M See id st §§ 1.722(k), 1,734,
47 U8.C. § 208(b)(1).
¥ 7, at 83 1.720-1.72%.
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thereatter. !’ The FOC s experience with pole aitachment complaint proceedings has shown that
these time frames provide defendants with sufficient time to “carefully and completely respond
o a complex fact-based formal complaint,” and also “provides patties with a full opporiunity io
address the answer and 1o engage in discussions 10 narrow the facts and issues in dispute.™® In
addition, the ruies require “executive level” pre-filing settlement discussions in all formual
complaint proceedings, and codify the FCC Enforcement Bureau's practice of providing stalf-
supervised mediation services to parties wishing to negotiate settiement of their dispute.”” The
rules also provide FOC staff with the authorily to order an initial status conference, and instilute
3 uniform 270-day shot clock for resolution of formal complaints {except for those complaints
already subject to a shorter deadline).®® Such requirements, in the FCCs experience, have
*significantly improved prospects for resolving [pole attachment] disputes quickly™ and have
been found (o be “an effective vehicle for refining the matters in dispute, addressing discovery
requests, and exploring settlement options.™' The PSC can and must adopt ail such rules.

The FOC rules also adopt 2 uniform approach (o discovery, thereby giving parties greater
certainty regarding the discovery process and available discovery mechanisms.” For instance, 2
complainant may scrve up o ten wiitlen interrogatories with a complaint; defendants may serve
up 10 ten with their answer; and complainants may serve five addittonal written interrogatories

with their reply.” Permission is not needed, but the panty requesting discovery must inchude an

7 7d. at §8 1.726(a), 1.728(a); 2048 Formal Complaint Rules Order, supra note 2, at §§ 5-6.
2018 Formal Complaint Rules Ovder, supra note 2, at 9§ 5-6,

BT CFER. §§ 172K, 1.737. 2618 Formal Complaint Rules Order, supra note 2, at ] 16-17.
W4T CER § 1133, 1.740; 2018 Formal Complaing Rules Order, sspra note 2, ay 99 18, 20-23.
2018 Formal Complaint Rules Order, supra note 2, 2195 16, 18,

47 CFR§ L.730: 2018 Fermal Complaint Rules Cvder, supra note 2, at§ 9.

3 i,
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explanation of why the wformation is relevant and not available from any other source.
Commission stafl has discretion to allow additional discovery, such as depositions and docament
productions,®!

In contrast, in West Virgioia, discovery i not specifically provided for in the context of
formal complaing proceediags, and “[t}he Commission will not resolve discovery disputes unless
a motion is filed seeking Commission action.™ The FCU's rules seek to avoid engaging in such
costly discovery motions, They provide for discovery in formal complaint proceedings and
permiis staff to “rule in writing on the scope of, and schedule for answering, any disputed
interrogatories . . "% As with the FCU procedures regarding pleadings, the FCCs enhanced
discovery mechanisms creale a strearalined, predictable process that facilitates namowing the
facts and issues in dispute.” Section 31G~4-4 mandates that the PSC adopt the precise
procedures and nes in the FCC s Rudes.

11, WEST VIRGINIA'S STATUTE GRANTS THE PSC AUTHORITY TG
CALCULATE REFUNDS AND DAMAGES

In the Order, the PSC seeks conunents on “the exient 1o which the Commission is
authorized to implement damage awards pursvant to 47 C.F.R. § 1.723.7% The PSC notes that
the West Virginia Supreme Court has in the past held that venue for damages is in the courts.™
However, Crown Castle believes that with Scction 310-4-4, the Legisiature has granted the PSC

authority to award refunds and damages,

H

23 yest Virginia Commission Procedural Rules § 150-1-13.8.6.
¥ 47 CF.R. § 1.730.

27 2018 Formal Complaint Rules Order, supra note 2, st 54 1, 9.
A Order at 4,

¥R a s,
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By granting the PSC authority, indeed, mandating the PSC to adopt the FCC's Rudes in
their entirety, Section 3 1G-4-4 inherently grants the PSC broad authority to caleulate refunds and
damages. First, subsection 31G-4-4(x) grants the PSC authodty, stating that the P5C “shall
possess and exercise regulatory jurisdiction over the provisions of this article.” Second,
suhsection 315-4-4(b) states that the PSC “shall adopt the rates, terms, snd conditions of access
to and use of poles, ducts, conduits, and rights-of-way as provided 16 47 U.5.C. § 224 and 47
£ FR.§ 11401 - 114157 Combined, these provisions grant the PSC authority sufficient o
engage in the same refund and damages caloulations as the FeC®

In general, a complainant in a formal FCC complaint proceeding may request damages
under Section 1.723 of the FCC"s rules.? Section 1.1407, goveming pole antachments, also
permits the Commission to “[olrder a refund or payment, i{ appropriate.™ While the FCC is
authorized to make an award of damages, it lacks enforcement powers. [Instead, “Seciion 407 of

the Communications Act provides & remedy in the federal district courts for the nonpayment of

3 a5 poted o the PSC's June 4, 2019 Order, on June {4, 2018, the United States Disirict Court
for the Southern District of West Virginia enjoined the enforcernent of Article 4 of West Virginia
Cade Chapter 31G. Sez Fromtier W. Virginia Ine. v. Justive, No. 2:1 TV 03560, 2018 WL
3B18174 (S.DW. Va. June 14, 2018). The Court narrowly held that because defendants did not
disputs plaintiff™s contentions as o whether Article 4 conflicts with the FOO's regulstory regime
governing pole attachmens, or whether it is preempted under the Supremacy Clause of the
Linized States Constitution, “there 1s no issue for this Court to determine” and as a result it “must
enjoin the enforcement of Article 47 and grant plaintiff’s motion for summary judgment. &4 at
€2 The Court then explained that “[sjubscquent developments or actions tsken by

the West Virginda Legislature or other appropriate entities could lead to the dissolution of the
injunction, however further action by this Court will have to wail until such developments have
occurred.” 4. The legistature did as much on March 3, 2019, when it passed Section 31(-4-4,
which mandates that the PSC adopt the provisions and practices of the FAA and FOC regulations
related to pole attechments, and certify 1o the FCC that the siate will regulate the rates, terms,
and conditions related to pole attachments.

HATCFR §1.7
47 CER § 11407,
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money by a common carrier as required by an FCC order.™ Thus, if 2 party refuses to pay the
demages ordered by the FCC pursuant to a formal complaint procesding, the party who prevasied
in the FCC action must petition the courts fo enforce the agency’s order.™ As the PSC notes in
the Ovder, in West Virginia, the authority of the PSC has historicaily been limited 0 “prescribing
rates and practices, to directing public corporations to comply with them and that if such
carporation refuses complisnce the injured party maust seek damages in a court of competent
jurisdiction.™

Thus, while neither the FCC nor the PSC has the power to enforce 2 damages award,
prioe 1o the enactment of Section 31G~4-4, the West Virginia PSC also lacked the ability to male
any finding of damages, or to order a refund. Indeed in its Order, the PSU points to two cases
from 1922 and 1960 that held that the suthority of the PSC is bimited to prescribing rates and
practices, and that aggrieved parties must seck damages from a court of competent jurisdiction.™
With the passage of Section 31G-4-4, however, the Legislature has effectively granted the PSC
the same authority held by the FCC, which is sufficiently broad to aflow the Comumission to
grapt requests by parties for damages and refunds.

Enforcement of an award of damages may still ultimately involve the prevailing perty

secking enforcement of the PSC’s award in court. In such cases, the findings of the PSC shouid

¥ Bee dutharity of the district courts io enforce the (ommunications Act and FCU orders—
Enforcement of FUU orders for the pavmernt of money, 9 Bus. & Com. Litig. Fed, Cts. § 97248
{dth ed.); 47 U.8.C. § 407 (“If a carrer does not comply with an order for the payment of money
within the tfime limit in such order, the complaimand, or any person for whose benefit such order
was made, may file in the district court of the United States . . . or in any State count of general
jurisdiction having jurisdiction of the parties, a petition setfing forth briefly the causes for which
he claims damages, and the order of the Comwnission in the premises.™}.

#* rg
B Corter v, Wiklis, 145 W. Va. 778, 783 (1960). See glso Wheeling Steel Corp. v. Pub. Serv.,
Commn, 110 8.E, 489, 491 {1922}

®id.

it
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serve as conclusive evidence of the legitimacy of the petifioner's clatms such that enforcement by
the courts would essentially be automatic.” The FOC rules also permit the Commission to order
a defendant to post a bond or deposit nfo an escrow account 8 ~a Sum equal to the amount of

damages which the Commission finds, upon preliminary investigation. is likely to be ordered

after the issue of damages is fully litigated, or some lesser surn which may be appropriate .. 7

Section 31G-4-4 now grants the PSC the same authorty by reference.

iY. CONCLUSION

Far the reasons discussed hersin, Crown Castle respectiully submits these comments and
recommendations regarding how the FCC's formal complaind rules can be implemented af the
state level in West Virginia considering that moany provisions are unique 1o FCC operations, as
well as the extent to which the PSC is authorized to implement damages awards pursuant to 47
C.FR.§1.723

‘.--Rﬁsg?e”ﬁali@ &sﬁ*nﬁ,&yd
E
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Assoriate General Tounsel
Rebecoa Huassey
Llility Relations Counsel
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2000 Corperate Drive
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T 47 U 5.C. § 407 ("Such suit in the district court of the United States shall proceed in all
respects iike other civil sults for damages. except that on the irial of such sulis the findings and
order of the Commission shall be prima forke evidence of the facts theremn siated . 7}
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CASE NO. 18-0551-T-G1
General Investigation inte Adopting and Implementing Rules Governing Pole Attachments
and Assnmption of Commission Jurisdiction Over Pole Attachments

Dear Ms. Graley:

I am writing on behalf of the members of the West Virginia Cable Telecommunications
Association (WVCTA). The Association’s membership comprises the largest providers of video,
broadband and advanced telecommumnications services operating in West Virginia,

WYVCT A has no initial comments to fie in this matter but we respectfully reserve the right to
file reply comments at the appropriate time, Thank you very much for yowr consideration.

Sincerely,
e e SN
I3 R X =
(A G,
LARNERATR PR e
Mark Polen
ixecutive Director

300 Zummers Stroet » Sufle 700 - Charfeston - West Vinginde - 25304
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Connie Graley
Acting Executive Secretary
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of West Virginia A2oAd PWOSUL 1R 2DAY EREL BEL wiy
201 Brooks Street
Charleston, WV 25301

Admitted o he Practics of Law in
Hinois, Michigan and New York

o

Re: General investigation into Adopting and implernenting Rules Governing Pole
Attachments and Assumption of Commission Jurisidiction Over Pole Attachments
{ase No, 18-0551-T-G1

initial Comments of ExteNet Systems, Inc.
(ear Ma, Graley:

Frnclosed for filing, please find an original and twelve [12) copies of the Initial Comments
of ExteNet Systems, Ing, in the above-captioned proceeding. Proof of Service upon the parties of
record is alse endosed.

if you have any guastions in this matter, please do not hesitate 1o contact me. | can be
reached at {530} 245-2064 or via e-mall at <hrashes@extenetsystems.com>,

Mery fruly yours,
‘J“.v-'} J
ey
gw-»- 5
Fﬁ; “Haran C. RBashes
Enclosures

co: Parties of Record

Extafet Systems, dng. (P alo-505-3800 - {F)E30-377-1332 3030 Warrenville Rd, Lisle L 60537
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 19-0551-T-GH
General Investigation into Adopting and
{mplementing  Ruies  Governing  Pole

o,y g N P '., ! i : ; -
‘aaahh{ne'ms an}d ) .Aaaumpmr of 1240 BHOML 17 2049 DMEC SE
Commission Jurlsdiction Over Pole
Attachmenis

INITIAL COMMENTS OF
EXTERET SYSTEMS, INC.

ExteMNet Systerns, Inc. (“FxieMet”), pursuant to the Public Service Commission of
West Virginia's (“*Cormrmission”} June 4, 2019 Commission Order initiating a general investigation
into the adoption of rules goveming pole attachment procedures as regqured by W.VA
Cobe §31G-4-4 (“Commission Order™), and 3 subsequent scheduling order issued on June 27,
2019, hereby respecifully submits the following comments and suggestions regarding the adoption
of mies goveming pole atachment procedures in West Virginia and the assumption of
Commission jurisdiction over pole attachments from the Federal Commurnications Commission
{“FCC™.
L INTRODUCTION

In the Telecommunications Act of 1996 (the “Act™), Congress granted the FCC the
obligation to “repulate the rates, terms, and conditions for pele attachments © provide that such
rates, terms, and conditions are just and reasonable, and shall adopt procedures necessary and
appropriate to hear and resolve complaints concemning such rates, terms, and conditions.”™!

However, “in any case where such matiers are regulated by a State,” Congress stated that FCC

47 1U.5.C. §224(b3(1).



jurisdiction shall not apply.” States that scught 10 exercise juriediction over pols attachments were
required to certify” o the FOC that they have promulgated “rules and regulations implementing
the State’s regulatery authority over pole attachments” and have a procedure in place o resolve
complaints within 180 days {undess the State’s rules and regulations for such complaings allow
additional time, but not more than 360 davs).! To date, fwenty states and the District of Columbia
have optad out of Coramission regulation of pole attachiments in their jurisdictions.” These states
are commonly referred to as “non-FOC states”

In the remaining states, including West Vieginia, where the FCC has jurisdiction over pole
attachiments, the FCC has developed a series of procedures developed through FCC Orders® and
generally codified in the Code of Federal Regulations.”

On March §, 2019, the West Virginia Lepislature passed Enrolled Substitute for Senate

Bill 3 {"8B3™). SB 3 was effective from passage and was signed 1nio law by Govemor Jim Justice

TATUS.C, 82244cK i

TATUS.CL 224000

47 U8, §2244033)

* The following jurisdictions have certified that they regulate pole attachments: Alaska, Arkansas,
California, Connecticut, Delaware, Disirict of Columbia, Kdaho, Hiinois, Kentucky, Louisiana,
Maine, Massachusetts, Michigan, New Hampshire, New Jersey, New York, Ohio, Oregon, Utah,
Yermont, and, Waslingion, WC Docket No. 10-101, Public Notice, 25 FCU Red 3541, 554142
{(WCB 20103,

¢ See primarily: In The Matter of Implementation of Section 224 of the Act, W Docket No. 07-
245; A National Breadband Plan for Our Futwre, GN Pocket No. 09-51 {Apeil 7. 2011 (*2011
FCC Pole Order™), aff d, Am. Elee. Power Serv. Corp. . FUC, 708 F.3d 183 (D.C. Cir. 2013y In
The Matter of Implementation of Section 224 of the Act, WC Docket No. 07-245; A National
Broadband $lan for Gur Future, GN Docket No. 09-31; FOC 15-151 (MNov. 17, 2015 ("I0i5 FCC
Pole Order™); and, In the Matter of: Accelerating Wireline Broadband Deplovment by Removing
Barmiers to Infrastructure Investment, WC 17-84; Accelerating Wireless Broadband Deployment
by Removing Bamiers to Infrastructure Jovestment, WT 17-79; FCC 18-1%, Apg. 2, 2018 (“Z2018
FCC Pole Order™).

747 C.F.R.§§1.1401 - 11425,

i



on March 27, 2019, §B3 added a new Section 4 to Chapter 310 of the West Virginia Code granting

the Commission regulatory jurisdiction over pole attachments.

[

B3 specifically required the Comniission to;

adopt the rates, terms, and conditions of access 0 and use of poles,
ducts, conduits, and rights-of-way as provided in 47 US.C. §224
and 47 CFER. §§1.1401 - 1.1413, inclusive, of the dispuie
resolution process incorporated by reference in those repulations
and any subsequert modifications or additions 1o the provisions of
the United States Code or Code of Federal Regulations provisions
referenced herein®

SB 3 further required the Commission to:

certify to the Federal Communications Commission that this state,
as evidenced by the enactmont of this article, hereby exercises
Jurisdiction  over the regulation of poke attachments. The
certification shall include notice that the State of West Virginia
herehy:

{1} Regulates the rates, terrns, and condivions related w pole
attachments; and

(2} I so regulating such rates, terms, and conditions, the
state has the authority (o consider and does consider the
inierests of the subscribers of the services offered via such
attachments, as well as the interests of the consumers of the
services.”
To the best of ExieMNet’s understanding and belief, the Commission has vet to ceriify to the
FOC that West Virginia “reguiates such rates, terms, and conditions”™ of pole attackunents. pucsuant

to47 CF R, §224(e)}2). His ExteMNet's understanding that this Cornmission has delaved doing 50

umtil it has conducted a “general ovestigation for the purpose of receiving comments and

YW, Va. Conk §31G-4-4(c).

il



recommendations about the adoption and implementation of pole attachraent rules as requited by
W.VA, CobE 831G-4-4 as discussed” in the Commission Order. 1
EL ABOUT EXTENET SYSTEMS, INC,

ExnteNet has a vital interest in whether this Commission or the FUC regulates the lerms and
conditions upon which ExteNet attaches to utility poles within the State of West Virginia and how
any such proceedings under such reguiations are conducted.

ExteNet designs, builds, owns, manages and operates indoor and outdoor distributed
network systems to help meet the growing demand for improved mobile and wireless broadband
coverage and capacity in key strategic markets across the United States — including many such
markets here in West Virginia. Distributed network systems bring wireless network elements such
as low-powered wireless antennas and access points closer 0 the user 1o ensure ubiguitous and
high-capacity wireless broadband connectivity., Utilizing distributed anfenna systems, romote
radio heads, smail cells, Wi-Fi and distributed core sofi-switching technologies, FxteNet enables
wireless service providers, enterprises and venues to betfer serve their subseribers, custorsers,
workers, residents, tenants and comrauniiies.

ExteNet owns and operates multi-carrier — often refrred {0 as “seutral-bost”™ — and
multi-fechnology distributed network systems to ensure multiple wireless seevice providers can
provide wireless telecommunication and eventually SG services in the most effective and efficient
manner.  Utlizing 115 neutral host facthities, ExteNet also provides the necessary pathways for
pravision of Heensed and/or imliconsed spectrum o the general public on a nondiscriminatory

basis. ExtelNet creates a scalable network design uiilizing ifs high-bandwidih fiber network

¥ Commission Ovder, p. 5.



ensure that wireless network densification needs of users and wireless service providers are maet
and can evolve over time as user demands dictate,

Typically, ExteNet installs distributed network systerns on existing utility poles, street
lights, and other existing facilities located in the public right-of-way. In addition, ExteNet attaches
its FxteMet owned backhau! fiber to these facilities and to conduit located in the public rights-of-
way. These utifity poles and conduit are often owned by the public utility companies under the
reguilatory jurisdiction of the Compmission. Non-discriminatory and equitable access to these
public utility company owned and controlled utility poles, conduit, and rights-of-way are essential
nod only to ExteNet but to all ielecommunications providers offering service to the people of West
WVirginia who are clamoring for additional wireless access and bandwidth.

A, ExteNet’s Authority to Querate in West Visvinia

This honorable Commission granted ExteNer a certificate of public convenience and
necessity (FCPON"Y to provide competitive facilities-based and resold (i) tocal exchange, (1)
aceess and {11} interexchange ielecommunications services throughout the State of West Virginia
on Neptember 5, 2018 in Case Mo, 18-0885-T-CN.

Based on the authority granted in its CPCN, ExteMet has been abke o negotiate pole
attachment agreemends with Appalachian Power Company, Monongahela Power Company,
Potomae Bdison Company, and Wheeling Power Company — each of which are public utilities
under the jurisdiction of this Commission. These agreements permit the placement of fiber,
antennae and wireless equipment on utility-owned poles within the public rights-of-way.

11, COMMIBSION JURIBSDMCTION

The new addition of Section 4 to Chapter 316 of the West Virginia Code, while granting

the Commission regulatory jurisdiction over pole attachments, Himited the methodology by which

the Commission may regulate such to “the rates, tenns, and conditions of access 1o and use of



poles, ducts, conduits, and rights-of-way  as  provided in 47 USC §I24  and
47 CF R, 8511401 - 11415, welusive, of the dispute resolution process incorporated by

reference in those regulations and any subsequent modifications or additions 1o the provisions of

the United Staes Code or Code of Federal Requdations provisions referenced herein”™'! Thus the

Commmission may not tilize its own pre-existing Rules of Practice and Procedure, as adopted by
the Commission in W.V A CoDE STatk R tie. 150, §1-1 ef seq.

The specifie sections of the Code of Federal Regulations that the Legislature ordered the
Comnission to adopt include the following, by heading:

1.i401 Furpose.

11402 Debinitions.

1.1403 Dty to provide access; modifications; notice of
removal, increase or modification: petition for temporary
stay; and cable operator notice.

1.1404  Complaint.

11445 File numbers,

1.1406  Dismissal of complains.

1.1407  Response and reply.

1.1408 Fee remistance; electronic filimg: service; number of
copies; form of pleadings; and proprictary materials.

1.1409  Commission consideration of the corpplaint.

1.1410 Remedies.

11411 Meetings and bearings.

.42 Enforcement.

11413 Forfeiture.

11414 State cestification.

1415 Other orders.

However, the Legislature, either intentionally or unintentionally failed to include the
following pertinent sections of the Code of Federal Regulations, inchuding those sections that
specifically establish a time table for review of pole access complaints.

1.14146 Irapantation of rates; modification costs.

i1.i417  Allocation of Unusable Space Costs,
11418 Use of presumptions in caleulsting the space factor.




1.1420  Timeline for access to utiity poles.

11422 Contractors for survey and makeready.

11424 Complaints by incumbent local exchange carviers.
1.1425  Review pericd for pole access complaints,

Tt is not elear from the Legislative History of SB 3% why the legislature limited the
appiicability of sections of the Code of Federal Regulations or reguired the Commission to uiilize
the FOC's procedures. Section 4 was added in the House after Senate passage of what was
originally only the Small Wireless Facilities Deployvment Act. On February 25, 2019, the House
Technology & Infrastructure Committee recommended an imitial amendment that would give the
Commission reverse preemption rights under 47 US.C. §224 and the right to regulate pole
attachments. Notably that amendment did not include the adoption of 47 CF.R. §81.1401-1. 14153
and would have given the Commission authority 1o promulgaie s own nules:

§31G-4-4. Public Service Commission jurisdiction; nudemaking,
enforcement.

{a} The Public Service Commission shall possess and exercise
regulatory jurisdiction over the provisions of this anticle. The
comimission shall admintster and adjudicate disputes relating to
the issues and procedures provided for under this article.

{b} The commission shall promulgate rules and regulations
necessary to effectuate the provisions of the article.

() The commission shall certify to the Federal Communications
Commission that this siate, as evidenced by the ¢nactment of this
article, hereby exercises jurisdiction over the regulation of pole
attachments, The certification shall include notice that the State
of West Virginia herehy:

{1} Reoulates the rates, terms, and conditions related to pole
attachments, and

(2} o so regulating such rates, tevms, and conditions, the state
has the auwthority to consider and does consider the inferests

2 Bee, West Virginig Legislature, Bill Status - 2019 Kegular Session, 8B 3 at
<htip/owww wylegislature gov/Bill_Status/bills_hustory cfie?INPUT=3& vear=2819& sessiontyp
e=RS>.



of the subseribers of the services offered via such
attachments, as well as the inieresis of the consumers of the
services.
Two days later, the House Judiciary Committee apparently recommended that the language that
now appears in Section 4 be adopted.'® This amendment and language, including the Limitation
on what sections of the Code of Federal Regulations should be adopted by the Commission, was
adopted by the House on March 2, 201917
The charge given wo parties wishing 10 comment in this proceeding includes:
IT IS THEREFORE ORDERED that the Commission opens a
general  investigation for consideration of comments and
recommendations about the adoption asd implemeniation of the
Pole Attachment Act, 47 USC. 8224 asd attendat FCC
regulations, 47 CFR. &§81.146G1-1.1423, and the Foderal
Commumicstion  Comomission  formal  complaint proceduyes
regarding pole attachments as requived by W.Va. Code §31(G-4-4.
In ExteNet’s opinion, without further action by the Legislature this Commission is enjoined
from adopting 47 CF.R. §§1.1416 through 1.1423. However, the Commission is required by

Section 4 to Chapter 331G to adopt and wncorporate 47 CF.R. §§1.1441 through 11413,

V. EXTENET URGES THE COMMISSION TO CERTIFY TO THE FCU AS SQON
AS POSSIRLE.

The new addition of Section 4 o Chapter 316 of the West Virginia Code, which was
etfective March 5, 2019, required the Commission to:

{¢} The corission shall certify to the Federal Communications
Commission that this state. as cvidenced by the enactment of this

5 See, West Virginia Legisiature, Bill Stanus - 2019 Regular Session, SH 3 at

<http/aww. wylegisiatire. gov/legisdocs/chamber/201 9/RS/com_amends/SB3%20HT {%20A
M%202-25 htm>,

M See, West Virginia Legislature, Bill Status - 2019 Regular Session, SH 3 at
<hittpriwww.owylegisiature. govilegisdoes/chamber/ 201 9/R8/com_amends/SB3%206HIUDNL20A
M%Z02-27%20_Lhim>.

B West Vieginia Legislature, Journal of the House of Delegates, 84" Legislature, pp. 1318~1332,
March 2, 2015,



article, hereby exercises jurisdiction over the regulation of pele
attachments. The certification shall include notice that the State of
West Virginia hereby:

{1} Reguiates the rates, terms, and conditions related to pole
attachments; and

{2} In so regulating such rates, terms, and conditions, the
state has the autherty to consider and does consider the
interests of the subseribers of the services offered via such
altachments, as well as the interests of the consumers of the
services.
As noted above, it i3 ExteNet’s understanding and belief] the Cormission has vet to certify
1o the FOC that West Virginia “regulates such rates, terms, and conditions” of pole attachments,
pursnant 16 47 CF.R. §224{c}2) and is waiting for the cuicornse of this wvestigation o do so.
ExteMet has concerns that if this Commission waits, attachers and pole owners could
hypotheticably end up inea protracted lepal imbo over any pole attachment disputes. ExteNet does
not auticipaic any pole attachinent disputes in the near future. However, if a pole attachiaent
dispute were 1o anse and ExteNet {or another attacher) were to file a complaint with the FCC, in
all Hkelihood, the pole owner would argue that this Comruission has jurisdiction under W.Va.
ConE §31G-4-4. Yei, in light of the Memorandam Opiuion in Frontier Wesy Virginia, fnc. et al.
v Governor Jins Justice, ef ol '® & can be argued that this Commission does nol have jurisdiction
“hecause the state of West Virginia failed 1o “satisfy statutory conditions for reverse preemption
of federal muthority, 47 U.S.C, §224 precludes West Virginia from reguiating the rates. tems, and
conditions of the pole attachments under ihe FCCs Jurisdiction. ™

Any poiential dispute, as envisioned above, would easily be precmpred if this Commission

would forthwith certify 1o the Commission that West Virginia “regulates such rates, terms, and

B No. 2:1 Tov-03560, Mem, Op. (8.1, W.Va. June 14, 2018).
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conditions” of pole attachments, pursuamt to 47 CER §224(ci2). as required by
W.Va, Code §31G-4-4{c}.  Foliowing certification, the Commission. through rthe instant
proceeding, and recommendations made therein. can request modification to Section 4 and or
interpret the Commission’s roles and obligations therein.

Y. RECOMMENDATIONS TO THE COMMISSION

In its Order, the Commission stated that

Because of the apparent conflict berween W. VA CoDE §8§31G-4-4
and 24-4.7 and cases decided thereunder, the Commission is
particularly wierested in comments regarding the extent to which
the Commission is authorized w implement damage awards
pursuant o 47 CF.R. §1.723. The Commission is also interested in
receiving comments and recommendations about how, in general,
the FCO formal complaint nudes can be implemented at the stale
fevel in West Virginia, considering that many of the provisions of
the FCU complaint rules are unique to FOO operations.

A, Imblementation of FOU Compleint Hules and Damages

The Supreme Court of Appeals of West Virginia has noted that,

The Public Service Commission was created by the legislature for
the purpose of exercising regulatory authority over public utilities.
is function is o require such entities to perform in a manner
desigoned t safoguard the wterests of the public and the wilities. its
primary purpose is to serve the interests of the public ... '*

As a credtion of the legislature, “ithe Public Service Comunission of Wed Virginia has no
inherent jurisdiction, power or anthority and can exercise only such jurisdiction, power and

=Y

authority as is authorized by sistute. In Section 4. the legislature very specifically stated that

the Commission

shall adopt the rates, terms, and conditions of access to and use of

poles, ducts, conduits, and oghts-ofrway as provided in

18 Hoggs v. Public Service Commission, 154 W Ve, 146, 154 174 5.1.2d 131 {W. Va. 1970}

W West Virsima-Citizen Action Group v, Public Sevvice Com'n of West Virginia, 175 W Va, 39,
43; 330 5.E.24 B49, (W, Va. [985).
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471080 §224 and 47 CFR. §1.1401 — 1 1415, inclusive, of the
dispute cesclution process incorporated by reference in those
regulations and any subsequent modifications or additions to the
provisions of the United States Code or Code of Faderal Regulations
provisions referenced herein.

There can be no dispute about what the legislature stated and ordered the Commission to
adopt.

Under the rules of sigtutory construction, where different siauses
speak to the same subject matter but contlict with one another, the
more specific stamte governs. The gencal nde of satutory
construction requires that a specific statute be given precedence over
# general starute relating to the same subject maiter where the two
cannot be reconciled.

The West Virginia Supreme Court bas long held that “[1]n the enactment of a statute the
Legislature must be presumed to have acted with full knowiedge of the provisions of all prior
statutes dealing with the same subject matter."?! Further the Supreme Court has held that “{ijn
constniing statutes, courts must presume knowledge on the part of the Legistature of the provisions
of the organic iaw of the state, relating to the subject-matter thereof, as well as of the principles of
the common law, and will not impute o that body any intention to obstruct or impede the operation
of vonstitutional provisions, ot to innovate upon the settled policy of the law.”** Thus it must be
presumed that when the legislature adopted Section 4, the legislature was well aware that the FCC
“dispute resolution process incorporated by reference m those regulations” included damages
under 47 CF.R. §1.723.

Th, the question that should be posed by this Commission is which stanute is more

specific., W.Va Cobt §24-4-7 provides, 1 part:

W gz ve Chevie V., TO0 S.E.2d 815, 821 (W. Va. 2010) (citations omitted).
N Srade v. Jackson, 120 W.Va. 521, 199 S E. &76, 5 mo. T{W. Va. 1935},
2 Webh v, Rirter, 60 W Va. 193, 194; 54 S.E. 484, (W, Va. 1906},

i



Any person, firm or corporation claiming to be damaged by any
violation of this chapter by amy public utility subject to the
provisions of this chapter, may make complaint to the commissiors,
as provided hercin, and bring suit in his own behalf for the recovery
of the damages for which such public utility may be liable under
this_chapter in any circuit court having jurisdiction. (emphasis
added).
it must be presumed that the legislature had a reason to give this Commission authority to
regulate the rates, terms, and conditions for pole attachments in Chapter 31G — Broadband
Enhancement and Expansion Policies and not in Chapter 24 ~ Public Service Commission. As
emphasized above, in W VA CoDE §24-4-7, the prohibition on this Commission awarding damages
is limited to liabilities “under this chapter” — Chapter 24 of the West Virginia Code. Thus, the
specificity of such resolves the conflict between Chapter 24 and Chapter 31G over the ability to
award damages in 2 proceeding regarding pole attachments. This Commission has the legal ability
and authority to award damages pursuant to W.VA, Cobt §31G-4-4,
ExteNet acknowledges the Commission’s concerns with how “the FCC formal complaint
rules can be implemented at the state level in West Virginia, considering that many of the
provisions of the FCC complaint rules are unique to FCC operations.”* Unfortunately, until the

Commission and parties have real life experience with such ExteNet demurs from opining on such,

B. Reguest for Legislative Action

ExteNet recommends that this Commission lobby and propose that the West Virginia
Legislature, in either a special session or in the next regular session amend Section 4 to incorporate
all of the applicable sections of the Code of Federal Regulations, as discussed above, and to allow

for variation from such.

23 Commission Order at 4.
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Recognizing the extensive nature of comments that contribute to an FCC declavatory ruding

and report and order, issues that are appropriate for nation-wide implemerdation may not always

fit the needs of Wesl Virginians. Customization of the FCU's rules and regulations should be
anticipated and this Conmmaission should advocate for the right 10 do se with the legislature.

ExteNet proposes that ai a minimem the legislature should be urged to adopt the following
redhing amendments,

$31G-4-4, Public Service Commission jurisdiction: rulemaking:
enforcement.

{a} The Public Service Commission shall possess and exercise
regulatory jurisdiction over the proviswons of this article. The
commission shall administer and adjudicate dispuies relating to the
issues and procedures provided for under this article.

{b} The commission shali adopt the rates. tenms, and conditions of
access to and use of poles, ducts, conduits, and rights-of-way as
provided nd7 U.S.C. § 224 and 47 CF.R. § 11401 ~ 314351 ,1425,
inchusive, of the dispute resolution process incorporated by
reference in those regulations and any subsequent modifications or
additions o the provisions of the United States Code or Code of
Federal Regulations provisions referenced herein,

ol Any party seeking g generally apnlicable deviation from those
rates. terms and condilions of aceess o and use of poles, ducts,
condutis and rights-of-wayv o the full extent nrovided for in 47
USC 8224 and 47 CF RS LA40) - 11425 may at any time
petition the Public Service Commission for a rulemaking proceeding
for such purnose pursuant o W, Ya, Code § 32%-3, ef sexr. The
Conunission shall. in its sole diseretion, by formal vote of #ts

members.  detenmine  whether o initigie such s rulemaking
progeeding.

fe¥d} The commission shall cerlify 10 the Federal Communications
Commission that this state, as evidenced by the enactment of this
article, hereby exercises jurisdiction over the regulation of pole



attachments, The certification shall include notice that the Sute of
West Virginia hereby:

{1} Regulates the rates, terms, and conditions related to pole
attachments: and

{2} In so repulating such rates, terms, and conditions, the
state has the authority to consider and does consider the
interests of the subsoribers of the services offered via such
attachments, as well as the interests of the consurners of the
sErvices.
However, ExteMet alsoe notes that most if not all of the issues raised in the Comurission
{heder would have been addressed if the lepisiature had adopted the House Technology &
Infrastructure Commitice initial amendment.™
Vi, CONCLUSION
ExteNet commends this bonorable Commission for taking the steps necessary to assert

West Virginisn control and jurisdicinon over the regulation of the rates, terms, and conditions for

pole astiachments and appreciates the opportunity (o submit the foregeing comments and

¥ See, supra at 8 and West Virginia Lepislature, Bill Status - 2019 Regular Session, SB 3 at
<htip:/fwww wvlegislature.gov/egisdoes/chamber 201 R S/com_amends/SBA%20HT 1%20A
MYB202-25. htm>.



suggestions. We look forward o working with the Commission to implement rates, terms, and
conditions for pole attachments m the State of West Vieginia/
Respectfully Submitted,

EXTENET %}f}IM 5, INC,

>

) ﬁ :
By: je&(“&\ (-:

Senior Counsel for Regulatory Affairs
Extelet Systems, Inc.
3030 Warrenville Road, Suite 340
Lisle. {1 60332
(630) 245-2064 — Office
{(734) 6509283 - Mobile

Dated: July 10, 2019 hrashes(@exutenctsysicms.com

3 Haran €. Rashes is not admitted to the practice of law in the Stase of West Virginia.
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Goverping Pole Attachments and Assumption of Commission
Jurisdiction over Pole Attachments

Doar Ms. Graley:

Enclosed for filing are the oripinal and {2 copies of the Joint Reply Uomments of Appalachian
Power Company, Wheeling Power Company, Monongahela Power Company, and The Potomac Edison
Company in the above-referenced matier,

Sincerely,
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Cieneral investigation into Adopting and
Implementing Rukes Governing Pole
Altachments and Assumption of
Commission Jurisdiction Over Pole
Attachments

JOINT REPLY COMMENTS OF APPALACHIAN POWER COMPANY, WHEELING
POWER COMPANY, MONONGCAHELA POWER COMPANY,
AND THE POTOMAC EBISON COMPANY

COME NOW Appolochian Power Company ("APCo™), Wheeling Power Company
(“WPCo™ (“collectively, the “"AEP Companics™), Monongahela Power Company (“Mon
Power™), and The Potomac Edison Company (“PE”™) (collectively the “FirstEnergy Companies™}
(ail four companies collectively, the “Companies™} and together respectfully submit their reply
comments in thiz General Investigation into Adopting and Implementing Rules Governing Pole
Atachments and the Assumption of Commission Jurisdiction Over Pole Attachments (“General
Investigation™).

L GENERAL COMMENTS

It appears that the commenting parlies either support the Public Service Coramission of

West Virginia {“Commussion”) assuming jurisdiction of pole attachmends from the Federal
o - il (6 ; SRV B . ! s
Communications Commussion (“FCC™) or at least do not objest,’ It also appears that a distinet

majority of commenters believe that the Commission has the autherity to deviate from FOCC rules

! Broadband Councif p. 2; Segra p. 12,



and should so deviate when appropriste.® A few commenters, such as Crown Castle and the
Broadband Enbancement Council, take a rigid view that the Commission is either forced or
should adopt the FCC rules withowt change” Bot most of the commenters recognize the
practicality and common sense of West Virginia having its own rules on pole attachmments if 1t s
going (o be the responsibie agency reguiaiing the subject matier. This is similar to the many
West Virginia state agencies that consider federal guidanoce in adminislering staie programs even
though formulating their own stale-speaific rules, e.g., the West Virginia Department of

Environmental Protection having 13 own environmental niles even though 1 Jocks w LLE. EPA
and its rules for guidance,

Pven aside from this, as noted in the Companies’ initial comments, there are certain
sections of existing West Virginia statutory law that expressly conflict with the FOC's current
pole attachment rules. Initial Comment of Companies, p. 7. As noted by ExteNet Systems i its
initial comments:

Under the rudes of statutory construction, where different glaiues speak to the
same subject matter but conflict with one another, the more spec ﬁ statute
governs, The general rule of statutory construction requires that a spectiic statue
be given precedence over a peneral statute refating o the same sub_; i matier
where the two cannot be reconciled. Inre Chevie V., 700 5B, 2d 815, 821 (WV

2010).

Here, the West Virgima legisiature’s express and specific siatutory pronouncements in
310G-4-1, 31G-4-2, 31(3-4-3, and eisewhere should govern the general language of 31G-d4-4
granting the Commission jurisdiction to regulale the rates, terms and conditions for pole

attachments,

2 Frontier p. 3, Staff p. 14, Segra p. 6.

* Por example Crown Castle stales: {1} the Commission must adopt the FCC rules as written including the FOOs
dispute resoiution rules p.2 — 3; (2) the PSC cannct have 1:354';' different than the FCU even though West Virginia is
granted the power to regulate the entirety of the subject, p. 6; and (3) West Virginia law on Commission jurisdiciion
on damages shouid be ignored, p. 9
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il COMMENTS ON_ SPECIFIC FCC RULES AND OTHER ISSUES

SHOULD BE PART OF A FULL RULEMAXING PROCEEDING

Some of the commenters, such as Slalf and ExteNet, made evaluations of specific
sections of the FCC s rudes to determine what FCC rules should and should not be adopted. This
is helpful te the process. The Companies believe the Commission needs to initiate a full
rulemaking 10 hear from all interested parties what the West Virginia rules should be and to elicit
specific regulatory language proposals for the rules. Many commenters have identified issues,
and the Cormmission should conduct such & full ralemaking proceeding to consider the issues
arpund pole attachments and draft regulatory language in & process that considers the FOC rules
but that ensures equitable treatment and practical workability from a West Virginia perspective,

I, IMPROVMENTS AND BALANCE TO THE FPOLE ATTACHMENT

RULES

Moreover, now that the Commission is charged with regulating pole attachments, the
analysis should go bevond a determination of which portions of the FCC Rules are consistent
with Commission current practice and West Virginia law. While the Companies support such an
upfront analysis, the Commission should not wholesale adopt FCO rules but should seek
comument on potential changes in Hight of the Commission’s regulatory responsibility and its
equirement to afford participants due process in rulemakings. Whelesale adoptien of FCC rules
would not be consistent with West Virgirna procedure on Commission rule-making (See: W. Va,
Code 24-1-7, 209A-1-3(b))  While the Wircless Association asserts that Permsyivania is
considering wholesale adoption as part of its teverse presmpticn {p. 3), the FirstEnergy
Companies asscrt, as a participant through affiliates in that case, that Pennsylvamia is vexry

unclear on that issue and that the electrie utilities in Pennsylvania are asserting that any siate



rules need to go through the Pennsylvania rule making process rather than being blindly adopted.
The Pennsylvania Commission has vet to rule.

While thers are many improvements that can be embodied o West Virginia rules, the
Compames and others noted n their initial comments several specific areas that could be

reviewed as part of a rulemaking. One issue that could be investigated and addressed by the

17

Commission is joint use agreements, which are the infrastructure cost sharing agreement
between clectric utilities and telephone companies pursuant to which the partics share space on
each other’s pole networks to reduce costs and avoid duplication of networks. The Companies
have jeint use agregments with Frontier and other incumbent local exchange carrier (MILEC™
telephone companies that have long been subject to the Comunission’s jurisdiction and should be
presumed fair and reasonable.

The FCCs current ILEC complaint rule suffers from at least three major flaws, First, the
rule presumes there is no difference beiween an HLEC joint user and a cabie television attacher,
Becond, the rule addresses only the rates that ILECs pay on eleciric uihly poles—mnot vice versa.
Third, the rule puts the burden on the electric wiihity o demonsirate that the existing joint use
agreement—many of which have been in place for decades——is just and reasonable. See Rule
1.1413{k).  In some respecis, the FCCO’s tilt toward favoring communication companies to the
detriment of eleciric utilitics is nol swprising as the FUCC rules are promuligated by a federal
comumunication agency without expertise or weal inferest in regulating or being responsible for
electric utihties and their poles. Mor is the FCC familiar with the particular circumstances of

e 3 . . v = oov L - .
West Virginia, making it inappropriate for blanket implementation of its rules.” Therefore, he

v

Companies ook forward to a more balanced approach for the future by the Commission,

“Segrap. 12
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Mareover, it can be a fiture that focuses on the particularities of West Virginia and the interested
partics in this state rather than applyving a one-size-tits-all national standard.

Y, EERTIFICATION

ExteNet raises a good queshon on whether the Commission should certify to the FCC as
soon as possible.” After discussion, the Companies belicve that the Comunission should certify
only after it is prepared o move forward with actual regulation, ExieNet wisely recommends
that the West Virginia Legisiature should adept changes to allow for varistion from the FCC

® The Companies agree and believe that certification should probably wait until after the

Rules.
2020 Legslative session fo determine if changes are made to the siatufory provisions., The
Companies again pledge to work with the Commission and interested parties on proposed

tegislation that would remedy the uncertaintios created by Senate B3l 3.

V. POLE ATTACMENT RATE EQUITY

As the Companies alluded {0 in theilr initial comments, there are many issues related ©
pole attachments, not the least of which 3 rate equily between the pole owners and pole
attachers, This is probably the most important issue to the electrics, at lsast insofar as financial
matters are concerned.  There are two specific aspects of this issue. First, as referenced above,
the Commission should continue to evaluate the jusiness and reasonableness of cost sharing
provigions it joiot use agreemends between eleciric utilities and ILECs on a case-by-case basis,
rather than through generally applicabie presumptions which are at odds with actual facts. In
short, the Comnussion should not adept FCC Rule 11413, Second, the Commission should
independenily detennine the appropriate rate formuia applicable to non-ILEC attachers. Though

gome states hat have reverse preempted the FCC’s pole attachment jurisdiction have utilized the

* Exieet p. 8.
¥ ExteMerp. 12,



FCC’s rate formula, other states have not. Further, the Commission may want o consider
whether the rate formula—and whatever other regalations it adopts—should be applicable o a
broader class of attaching entities than those covered by the FCCOs rules. The FCC’s rules apply
only to cable television companies and telecom carriers. Most notably. the rules do vot apply to
broadband-only entities {fike Google Fiber), which would frustrate the underlying purpose of
Chapter 311G {broadband enhancement and expansion),

If the Commission is concerned with promoting broadband deployment, protecting
electric infrastructure and enswring equitable cost sharing, the Conunission should not adopt the
FCC's rules without more careful review, consideration and opportunity for comment. The

Commission should initiale & new rulemaking for the purpose of evaluating these irmportant

WHEREFORE, the Companies respectfully request that the Comimission carefully

#1

consider the Comuments prosented by the Companies as part of this General Investigation.
Dated this 25th day of July, 2019
Respectiully sebmitted,
APPALACHIAN POWER COMPANY
WHEFLING FPOWER COMPANY

MONMONCGAHELA POWER COMPANY
THE POTOMAC EDISON COMPANY

By Counsel

(b O [ C \E‘_’“ e

William C. Porth (W State Bar #2843}

Heather G. Harlan (WV Siare Bar #8988)
Robingson & MeElwee PLLC

P, O Rox 1791

Charleston, West Virginia 25326




James R, Bacha

American Electric Power Service Corp.
1 Riverside Plaza

FPost Office Box 16631

Colurabus, Ohio 43215

Counse] for Appalachian Power Company and
Wheeling Power Company

) ""‘N ws?ff" -ﬂ"’{‘ép e
" Gary A Jag AT Stagh Bar #1855)
FirsiBoergy ¢ o\

5001 NASA Boulevard

Fairmont, WY 26554

Counse} for Monongahela Power Company and The Potomac Edison Company
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CERTIFICATE OF SERVICE

I certily service of Reply Comments of Appalachian Power Company, Wheeling
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John Conwell

Comeast Digital Phone
Senior Regulatory Affalre
7850 Walker Dirive
Greenbelt, MDD 2077

Mark Polen

LGCR Gov't Solutions

WY Cable Tolecommunications
Assn,

BB&T Square, Suite 700

300 Summers St

Charleston, WY 25301

Jacgueline Lake Roberts, Director
Consumer Advocats Div,

TO0 Union Building

723 Kanawha Blvd,, East
Charleston, WV 25301

West Virginia Cable
Telacormrmmicalions Assn. e,
3117 Summers Sireat
Charieston, WV 25301

Gordon P, Withiams, Ir.
Birch Commundeations, Ine,
Se. VP and General Counsel
115 Gateway Drive

hacon, 34 31210-1141

Don Hellwege

DehtaCom, LLC

dba: BarthLink Business

VI, Asst, General Counsel, Sex,
7037 Old Madison Pike NLW.
Huonisville, AL 33806-2107

Jaraes W, Moroszi

BOFE Commumications LI
President & CEQ

424 South 27t St., Suite 220
Pittshurgh, PA 152403

Damreli Maynard
Southeast Telephone, Ine,
President

274 Cazsidy Blvd, Suite 2
Pikeville, K'Y 41501-1559

Ron [reland, CEC

TMC Communieations
gbaTn-M Corprenications
820 State Street, 5 FL

Sapta Barbars, CA 931013207

Bradiey Lockhart

A& A Communications, LLC
{wner

PO Box 676

Panther, WV 24872




David B. Hamna, Esg.
Counsel, CTIA

Havma & Haona PLLC
PO Box 3987
Charleston, WV 25339

Williarg C. Porth, Esg.
Coungel, AEP

Fobinson & Molbwee PLLC
PO Box 1791

Charleston, WY 25336

Alexandra M. Shulz, Fsq.

Counsel, West Virginia Broadband
Enhencemant Council

Bowles Rice LLP

PO Box 1386

Charleston, WV 253251386

James V. Kelsh, Esq.

Counsel, West Virginia Broadband
Enhancerment Coungeil

Bowlestlice LLE

PO Box 1386

Chatleston, WY 25325-1386

Haran C, Rashes

ExteNet Systems, Inc.

Sr. Couvnsel for Regulatory Affurs
3030 Warrenville Rd., Ste. 340
Lisle, IL 60332

Kara 8. Eafon, Hsg.
Crown Castle Fiber LLC
2000 Corporate Drive
Cancnsburg, PA 18317

Steven Hamula, Eag.
Lamos Networks, L1LC
dba: dba Segra

Assoriste General Coumnssl
1200 Greenbricr Strest
Charlestorn, WV 25311

Foseph I Starsick JIr,
Associate General Counsel
Southeast Region

Frontier Comypunications
1560 MacCorlle Ave., S E
Chardeston, WV 25398

Jobu R, MoGhes, Jr, Exqg.

Counsel, City of New Mantdnsville,
City of Philippi and Craig-
Bowtount Electric Cooperative
Kay Casto & Chaney PLLC

PO Box 2031

Chatleston, WV 25327

Robert R. Rodecker, Esq.

Counsed, City of New Martinsville,
City of Philippi and Cralg-
Betetourt Electric Cooperative
kay Casin & Chaney PLLC

PO Box 2031
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Acting Executive Secratary

Public Service Commission of West Vieginia
201 Brooks Street, PO, Box 812

Charleston, WV 23323

Re:  Case Mo, 19-0551.T-G1
General Investigation into Adopting and Implementing
Rules Governing Pole Attachments and Assumplion of
Commussion Jurisdiction over Pole Attachments

Pear Ms, Graley;

Enclosed for filing on behalf of Lumos Networks LLC dba Segra and Lumos Networks of
West Virginia Inc. dba Segra (collectively “Segra”) in the above-captionad proceeding, please find
an original and twelve {12) copies of the “Re;siy Comments of Segra™.

A copy of this document has today been served upon all Parties of Record via United States
First Class Mail and upon Commission Staff via hand delivery.

if you any questions regarding this filing, please feel free to contact me at your earliest
ConvErence,
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STEVEN HAMULA (SR#4380)

Associate General Counsel

Lumos Networks LLU dba Segra and

Lumos Metworks of West Virginia Inc, dba Segra

SH/s
oo Parties of Becord



THE PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 18-0551-T-CGl
eneral Investigauon inte Adopting and
Implementing Rules Goveming Pole
Attachiments and Assumption of Commission
Torigdiction over Pole Attachments

[ty

REPLY COMMENTS OF SEGRA

i, Iniroduction

Overall, the majority of commenters in this procesding support the Commission’s nitial
adoption of the FCC’s existing pole attachrnent regulations for application in West Virginia.' In
so doing, these comumenters, fike Segra, recognize that investment in and timely deplovment of
broadband services in West Virginia will almoest certainly foster economic growth and
technelogieal innovation.  Up to now, broadband has been the vehicie driving the development
of innovative services and capabilities such as the cloud, smart homes and communities, distance
vocanion and education, rural healthcare and telemedicine, as well as contribuling fo law
enforcement and national security applications. In the future, broadband will no doubt serve as
the precursor for the technologies of the future, such as 3G, and the applications that will rely on
5G speeds and latency.

However, some parties — as reflected primartly in the joint mnitial comments fled by the

+ :

slectric power companies’ ("EPCs™) — appear to be trying to use this general investigation

Ly

proceeding 10 obialn vet another opporiurity to advocate for positions already thorgughly

! See, initial Comments of Proptier WY at pp. 3-4; Comments of Crown Castle ai p. 3; Initiad Cormments of ExteNgt
Systems al p. 8; Comments of CTHA avp. §; [itial Commnents of Broadband Enhancement Council at p. 4; Staff
buitigl Comments at p. 1;

*Joiw Initial Comments of Appalachian Power Company, Wheeling Power Compary, Monongabela Power
Company & The Potomac Edison Company.



considersd by the FCC. In this regard, expediting broadband deplovment docs not seem 1o be
their primary motivation. Instead, the EPC’e comments {ocus on reasserting their own parochial
positione rather than in improving badly needed breadband access for consumers in West
Virginia. The EPC s effort to circumyvent the FUC s curvent pole attachment rules are varied, but
they share the common trait of promoting an unsiable regulatory climate while creating state-
specific bareiers to deployment that would make West Virginia less attractive to broadband
invesiment — the exact opposite of the result 8B 3 intended to achieve.

ir order to continue to move forward in a reasonable timefrarse with the deployment of
facilities necessary to deliver broadband services, competitive providers like Segra require the
placement of facilitics on poles owned by other entities who oftentiross have a business incentive
to eithar delay Segra’s pole attachment applications or otherwise make pole access burdensome.
in an effort 1o combat the difficuities faced by broadband providers seeking access to pole
sttachments, the FCC has done an admirable job in both the 20/ ¢ Pole Attachmen! Crder’ and
most recently in the 2018 Wireline Infraspuciure Order® of adopting regulations intended to
accelerate the deployment of eritical broadband facilities. [t iz thus vitally importent in the
context of the instant proceeding that the Commission do no harm o the thoughtful work already

ng its own pole attachment regulations in West

&

completed by the FOC when ultimately adoptin
Virginia.

il THE COMMISSION SHOULER ADOPT THE FCOOS EXISTING RULES AND
ANY UPDATES THERETO RELATIVE TO THE REGULATION OF POLE
ATTACHMENTS IN WEST VIRGINIA

S implemaniasion ef Seciion 224 of the Act; A Notienal Broadband Fios for Gur Fature, Report and Offfm‘ and Order
on Reconsideration, W Docket No, 37-245, GN Docket No, (9-51, 26 FCC Red 5240, 5252, paras. 22-23 (2011
(1201 Pole Anachment Order™).

Y Aecelerating Wireline Broadband Deployment by Removing Borviers 1o infrastruciure lavestment Acceleraling
Wireless Broadhand Deployment by Removing Barriers to Infrastructure Tavestmens, Third Repore and Grder aru’
Decmmms v Ruling, WC Docker Ho. 17-34 ar{i ‘W““ Docket Mo, 17-7%, released August 3, 2018,

i ags Tor sovirublic/atachments FOC- 18- P AL pdi (72018 Wireline Infrastructyre Order™),

B



As Segra noted in is initial comments, the simplest and most expedient way for the
Comimission to assume jurisdiction over pole attachments from the FCC s to move forward with
its recommendation to adopt all of the FCC’s rules by reference, including any subsequent
updates thereto. Segra’s proposal will allow the Commission to take advantage of the FCO's
“fully vetied” regulations, minimizing disruption to attachers thereby providing predictability
and uniformity necessary o promeie investment in broadband facilities, This proposed approach
would likewise conserve valuable Commission resources by removing the need o develop pole
attachment rules from seraich and would promote efficiency by sllowing providers and pole
owners that do business 1n more than one state to resolve disputes under a single set of rules.

Thus, Segra strongly opposes any recommendation thal the Commission initially deviate
from the current FCC rules in order to re-litigate issues that have already been extensively
considered by the FCC, For example, the EPCs cite current make-ready deadlines and the abiliny
of attachers to utilize a contractor o complete make-ready it such deadlines are missed,
overlashing, the Onancial implBcations assooiated with remedying pre-existing vielations on
poies, and the rates to be charged to ILECs as 1ssues currently being challenged by the EPCs in
federal court.” Similarly, the BPFCs continually referenced safety concerns as justification for the
Commission reconsidering some of the issues that the FCC has already addressed ®

The Conunission should reject this attempt (o revisit and/or water down the FCC s rules
by claiming that the FCC either did not properiy consider oy was not capable of considering their
electrical safety and reliability concerns. In fact, In its 2018 Wireline Infrastructure Order, the
FOC made clear that 1t listened to and carefully considered the arguments of the EPCs and

adjusted its rules accordingly. There is simply no beneflt gained by letting the EPCs reargue

*EPCs fnitial Comments a
¢ BPCs Initial Comments 3

i



these matters again w the inslant procesding or by altering the FCCU’s rules at the oufset to make
it more difficult for attachers fo operate in West Virginia.
Simifarly, make-ready completion and the provisions contained within the FCO’s current

regulations sllowing for the utilization of contractors (o perform one-touch andior seifthelp
make-ready work in certain circumstances are not issues of first impression, and the FCC did not
ignore them. The FOC has already considered these same arguments and inserted safeguards into
its rules spectfically 1o address slectric utilities” concerns about safety and equipment integrity
for seif-help work performed 1o the eleciric space.

Avcording to the FOC, “[wle recogoize the valid concerns of utilities regarding the
importance of safety and squipment wntegrity, particularly n the clectric space, and we fake
several steps 1o address these imporiant issues.”’ The FOC set appropriate guidelines, including a
90-day period {133 for larger requests} for the electrie uiility to complete work before the “self-
help™ remedy is triggered and other safeguards relating tw© con‘i.ract()r guadifications and the like
that specifically address wilities™ safety and reliahility concems.®

in addition, the FCOC noted “the utility will have full contral over the contractor pre-
approval process and therefore will be able to require that contractors who wish to be placed on
the wtility approved list adhers o utility protocols for working in the eleciric space, even when
the contractor s retained by a third-party communications attacher,” and further that “utilitie
may prevent seif-help from being invoked by completing make-ready on time.”” Thus, the

Commission should not permit the EPCs to reargue those issues in the context of the instant

proceeding.

72618 Wireline Infrastruciure Order § 99
Fld.
“id.



Sirnilarly, the EPCs seem to object to the FCC's findings that wtilities cannot require prior
approval for “overlashing 1% However, the FCC was only “codify[ing] our longstanding policy
that utilities may nof require an attacher to obtain its approval for overlashing,” and its holdings

were already “[cjonsistent with [FCC] precedent.”'! To address the EDCs’ concerns, however,

1
L

(L

the FCC added a new requirement that “zllows utilities to establish reasonable advance notice
requirements.” ™ The PCC considered and rejected the eleciric utilities” arguments for wtility pre-
approval, finding that “iplre-approval is not curmently required, and the record does not
demonstrate that significant safety or reliability issues have arisen from the application of the
current policy. Rather, the record refleets that an advanee notice requirement has been sufficient
to mddress safety and reliability conecerns, as it provides utibities with the opportunity 1o conduct
any engineering studies or inspeclions either prior 1o the overiash being completed or after
completion,”H

In seeking the Comunission’s review in the context of the instant proceeding, the EPCs
also fail to roention the significant benefits of the FCC's rule on overlashing. The YCC found
that “the ability 1o overlash often marks the difference between being able to serve a customer’s
broadband needs within weeks versus six or more months when delivery of service s dependent
on a new attachment,” and that by adding the reasonable advance notice safeguard, “we seck to
promote faster, less expensive broadband deployment while addressing important safety
converns relating ¢ overlashing.™™ In short, the FCC has already reasonably considered and
addressed the TPC s concerns on overlashing, and there 1s no reason o further deprive West

Virginia of this imporiant option to accelerate broadband deployment.

WEPC’s Initial Comments atp. 9.

Y2018 Wirsline Infrastructure Order a1 % 315,
¥ g,
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The EPCs also noted that the rule changes accompanying the FCC's 2018 Wireline
Infrastructure Order are currently on appeal or subject to petitions for reconsideration, implving
that the Commission should not adopt these rudes wuntl they are settled and all appeals
exhausied.” The Commission should reject these arguments and adept the FCU miles as
currently effective, even if legal appeals are still pending. As the Commission is aware, FCC
and federal court proceedings can take years fo complete and a very high standard would have to
be mei for either the FOC or a federal sourt o stay cules pending an appeal. As a resull, any
rides af the center of such legal chalienges will likely remain effeciive while these proceedings
play cul. Simply put, West Virginda cannot afford to lose time by deviating from the current
FCC regulations at this crucial moment in the deployment of next generation broadband
facilities. Even if the Commission ultimately adopted FCC's rules subject o legal challenge
later, the potentially lengthy lag prior to acual hmplementation could set back broadband
investment and depleyment in West Vieginia to a point at which it may never fully recover.

Furthermore, if anyv changes to the existing FCC rules resull from a successful legal
appeal, the automatic adoption recommendation Segra has protfered i its initial comments will
ensure that those changes becorne affective in West Virginia at the same time that they take
effect at the federal level. The Commission should thus adopt the corrent FOC pole alitachment
rutes in their enlirety as part of this proceeding or a subsequent rulemaking. Any fulure changes
1o those rules, whether via FOO action or because of court action, should be automatically

adopted and neplemented by the Commissien.

ot Indtial Comments of Appatachian Power Company, Wheeling Power Company, Monongahela Power
Company & The Potomac Ediscn Company atg, 8



.  The Dispute Regolution Process Before the Commission Should Net Be Made More
Bifficult For Attachers

Segra addressed the issue of dispule resolution in depth in its initial comments, noting
that the Commission should resolve disputes within the 180-day shot clock ser forth in the FCC
rules, cspecially for disputes involving pole access.  Moreover, Segra encouraged the
Comunission to take action faster than the FOC if possible, and to offer allernative dispute
resclution options such as a 30-day mediation window running concurrently within the shot

clock i an effort to resolve pole attachment dispufes in an expedited manner. To the extent it
wishes 1o offer creative dispute resolution options, however, the Commission will have to
consider what works best based on the nature of the dispute.

That being said, the Commission should resist any arguments 1o use a dispuie resolution
process, whether culled from the FOU's rules or the Commission’s own procedural rules, to
make it more difficult for attachers to operate 1n West Virginia. For example, the Commission
Staff seemed 0 go back and forth on the requisite tmeframes for resolving pole attachment
disputes. Ultimately, Staff concladed that the language contained In 47 U.S.C § 2240} 3XB)Y{),
in conjunction with the language contained in 47 C.F.R §1.405(e), provided ample authority for
the Commission to reconcile the FCC final action deadlines with (s curtent case processing &0
iong as final action on the case oceurs by day 360 from the date of fifing of the complaint.**

Because the timely resolution of pole attachment related disputes is critically importang,

4]

egva does not believe that the aforementioned 360-day Gmelrarse s reasonable especially for
pole access relafed complaints.  Accordingly, Segra strongly encourages the Commission io
adopt the FCCs shot clocks, including the most recent changes from the FCC's July 18, 2018

procedural rules order, and adapt uts infernal complaint processing procedures fo fit the

% Sraff fnitia! Comments at p. 18,



parameters of these shot clocks. In this regard, it should be noted that 47 US.C. § 224(c¥(D), as

3

it relates to the doctrine of reverse preemption, requires the Comumission fo make ceriain

commitments ag to the timeliness of its complaint resolution

State shall not be considered to regulaic the rafes,

{3) For purposes of this subsection, a

terms, and conditions for pole attachment
{A) unless the State has issued and made effective rules and regulations implementing the

State’s regulatory authority over pele attachments; and

{B) with respect to any individual matier, unless the State fakes final action on a

complaint regarding such matter—

{1y within 180 days after the complaint is filed with the State, or
{if)y within the applicable period prescribed for such final action in such rules and
if the prescribed period dees not extend bevond 360 days after the filing

reguiations of the State,

of such complaint.
Consistent with this federal statufe, the FCCU s regulations further provide for jurisdiction
to potentially revert back to the FCO if the state does not meet the statutory deadline in any
individual case. Specifically, 47 CF.R, § 1.1405 provides In pertinent part that
Y Wotwithstanding any such certification, junisdiction will revart to this Commission
the state takes final action on g complaint regarding

34}

ot to any individual matter, unless t

v

with tespen

such maiter:
{1y Within 180 days after the complaint is filed with the state, ot
{2y Within the applicable penods prescrived for such fnal action in such rules and

lations of the state, if the preseribed period does not extend bevond 360 day cr the filing

of such complaint.

2



of pole attachment

has also adopted shot clocks for its own resoluton

the FCC &
T, PP = = =
complaints, which are set forth in the regidations that Segra wges the Commission 1o adopt. In
ot clock o decide complaings alleging dendal

November 2017, the FCC established a 180-day
Thereafter, in July 2018, the FOC cstablished that a 270-day shot clock applies to

1414 and 47 C.FR. § 1.740, respectiully

of aceess.” T
poie attachment complaints alleging unjust and unreasonable rates, terms, and conditions
West Virginia should

Theze shot clocks are codifled 5t 47 CFR
fecant

At a minimuam,

the Comnuission’s processing of complaints In
However, these federal shot clocks rep

mespond with these federal shot clocks
maximurm processing timeframes. [n all formal complaint situations, the Coramission should
amplaints more guickly than the FCC, Indeed, in order o promete

enideavor to resolve these co
administrative efficiency, Segra would recommend that the Commission simply adopt a 180-day

H ‘: oyt = Ay 81 v,
shot clock for the processing of all pole zitachrment related complaints in order to provide a hetter

dispute resolution environment in West Virginia

Y.,  Yhe Commissien should adopt only those provisiens of the FCC's Pole Attachment

Regulations that actually apply te the process necessary for selting rates, terms and

conditions of pole altachments

enly aware, Segra and Frontier have not giways seen eve o eve
s requirements as they

As the Coramission is
However, Frontier’s analysis regarding SB

specifically, Frontler siated that the

1

on many regulatory issues
doption of the FCO’s current pole attachment regulations seems logical and should
I A

relaie to the g
the Commission,
-'4 i ﬁ‘i ‘;U(‘}'i a mannee as o

be given due considerstion by
interpr

i West Virginia Code §
esults, and adopt the FCC's current pole attachment regulation

(D

Commission could reasonably

avold so-cabled “absurd™

T fw the iqa., oy of Aceeleraiing Wireling Broadband Deploymers By Removing Barriers To infrasirucire

rgepment, Report and Order, Declaratory Ruling, and Further Motice of PFroposed Rulemaking, 32 FCOC Red 11128,
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E 32, para, 9 {2017}
equ, Report and Order, EB Dockel No, 17-245, Relsased July 1§, 2018
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specificaily applicable to the actual substantive process for setting rates, terms and conditions for
attachments. '

In this regard, Frontier pointed out the FCC's pole attachment regulations contain

cedural requirements thet are applicable only o the FCC, but not to the Commission. For
example, 47 CFR S 1.14040c} requires that a pole attachment complaint “contain 3 statement
that the State has not certified to the FCC that it regulates the rates, terms and cenditions for pole
attachmenis.” Similarly, Frontier pointed out several other areas within the FCC regulations that
clearly would not be applicable in West Virginia such as the FCC Staifl issuing rulings on
discovery disputes or requiring parties to pole attachment disputes 1o vlilize the FCCs electronic
filing svstem for the submission of filings. 2

Thus, Frontier asserted that the Commission should reasonably inferpret Section 4 to require
the adoption of only those provisions of the FCCs pole attachment reguiations that actually
apply to the specific process for setting rates, terms and conditions of pole attachments in West
Virginia, and not the purely procedural rules applicable only 1o the FCC's pariicnlar

.
procedures !

In the furtherance of this effort, Frontier provided as Exhibit A to its initial
comments a redlined version of the FCU's cumment pole attachment regulations (47 CFR
§1.1401 - § 1.1415) that identifies those regulations that Froniier maintains may be implemented
under existing West Virginia statutory laws and estabiished Comimission procedures and strilces
those inconsistent therewith.”

After having reviewed Frontieo's Exhibit A redline, with one exception, Segra is of the

omition that Fronter's promosad modifications to the current FCC pole attachment repulafions is
Y prop

“ Initial Comments of Frontier at p. 2
T atp. 3

Hpd,

1. at pp. 3-4 and Bxhibit AL
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fopical and consistent with the legislative fntent of 8B 3, West Virginda statulory law, and the
Commission’s established procedurss.  The lone exception would be Fronmticr's proposed
delefion of §1.1405(D(1) and {2), which allows {or jurisdiction over an individual complaint to
ravert back 1o the FOC if this Commission failed to take action within the prescribed timeframes,
Otherwise, Segra would recommend that the Commission adopt Frontier’s proposed
maodifications n this proceeding or i a future rudemaking proceeding.

Y. Conclusion

In moving forward with the pole attachment nilemaking required by 58 3, Segra urges
the Commission to maintain uniformity to the extent reasonably practicable by adopting the FCC
existing rules -- excenting thoae portions of said rules cither not procedurally applicable to the
Commission or ciearly at odds with the Commission’s statutory requirements - ogether with the
automatic adoption of future changes once approved by the FOCC, Proceeding in this maoner will
create a consistent, predicable, and siable regulatory environment in West Virginia that will
make 11 more attractive for broadband investment and innovation.

Insofar as dispute resolution is concerned, the Commission should adopt a process at least
as fast and efficient as the shot clocks carrently contained in the FCC rules while striving {o
resolve such disputes complaints more quickly thau the FCC. Additionally, Segra believes tha
the Commission should also consider other alternative or supplemeniary dispute resolution
options that could potentially expedite or improve the Commission’s dispute resolution process

relative 1o pole attachments. The adoption of Segra’s recommendations herein will greatly

advance continued broadband deployment in West Virginia,

il



Respectfully subnitted this 257 day of July, 2019,

Lumog Networks LLC dba Segra and
LumosNetworks of West Virginia Ine, dba Segra

By Counsel,
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E-mail: stevehamulai@seem.com
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CERTIFICATE OF SERVICE

[, Steven Hamula, counsel for Lumos Networks LLC dba Segra and Lumos
Networks of West Virginia Inc. dba Segra do hereby certify that copies of the foregoing

document have been served upon the following parties of record by First Class United

States Mail, postage prepaid, on this 25th day of Fuh 2(&19

John R. McGhee, Jr. Esquire
.0, Box 2031
Charleston, WV 25327

David B. Hanna, Esquire
F.G. Box 3967
Charleston, WV 25319

Haran C. Rashes, Esquire
3030 Wamenville Road
Suite 340

Lisle, IL 60532

Joseph 1. Starsick, Jr., Esguire
Frontier Communications
1500 MacCorkle Ave., 5.E.
Charleston, WV 25396

James V. Kelsh, Esquire
Alexandra M. Schultz, Esquire
P Box 1186

Charlesion, WV 25325-1386
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Steven Halnula

Christopher Howard, Esquire
Public Service Commission
P.O, Box 812

Charleston, WV 25323

Williaro C. Porth, Esguire
Heather G. Harlan, Esquire
P.O. Box 1791

Charleston, WYV 25326

Kara S. Eaton, Esquire
Eobhert Millar, Esquire
Crown Castle

2000 Corporate Drive
Canonsburg, FA 15317

Mark Polen, Executive Director
WVOTA

300 Summers Street

Suite 700

Charleston, WV 25381
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Public Service Commission

231 Brooks Sireet, PO, Bax 812
Charieston, West Virginia 25323

Phone: {304] 2400300
Fax: {304} 340-0835

Connie Graley
Acting Executive Secrefary
Public Service Commission
PO Box 812
Charleston, WV 25323
RE: ©CASE NGO, 19-0851-T-G1
General Investigation into Adopting and Implementing Rules

Governing Pole Attachments and Assumption of Commission
Jurisdiction Uver Pole Antachments

Diear Ms. Graley:

Enclosed are an original and twelve (12) copies of the “STAFF REPLY
COMMENTS” to be filed in the above-refercoced proceeding.

A copy has been provided 1o the parties of record by ULS, mail.
Sincerely,

Linda 8. Bouvetic
WY State Bar 1.0, No. 5828

And

Chris Howard

WV State Bar No. 8688
LSB/¢s
Frolosures

HiLBouvette T ASESD I 2-0351-T-GNSaff Beply Comments
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PUBLIC SERVICE COMMISSION
OF WEST VIRGIRIA
CHARLESTON

CASE NO. 19-0551-T-G1

General Investigation into Adopting and
Implementing Rules Governing Pole Attachments
And Assumption of Commizsion Jurisdiction

Over Pole Attachments

STAFF REPLY COMMENTS

On or before July 15, 2019, ten responses (o the Commission’s request for Intiial
Comments in the instant case were received. The responses came from the West Virginia
Broadband Council; ExteMNet Systems, Inc.; West Virginia Cable Telecommunications
Association; Appalachian Power Company, Wheeling Power Company, Monongahela
Power Company and The Potomac Edison Company (Joint filing); Lumos Networks LLC
dba Regra and Lumos Networks of West Virginia, Inc. dba Segra {joint filing}; Crown
Castle Fiber LLC,; City of New Martinsville, City of Philippi and Craig-Botetourt Electric
Cooperative (joint filing); Frontier West Virginia, Inc, and Citizens Telecommumnications
Company of West Virginia, dba Frontier Communicaiions of West Virginia (joint filing);
CTIA-The Wireless Association; and the Staff of the Public Service Commission.

Most of the Initial Comments recognized thal the Commission could not
reasonably adopt the FCC Rules and FOU procedural rules wholesale bul sugpested the
Commission exercise its discretion in adopting those rules that aligned with the

Commission’s existing  Procedural Rules. Others were more emphatic that the statute

required the full adoption of the FCC Rules and the FCC procedural rujes.  Siaff
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discusses each filing in turn and then makes s final recommendation. (Please note:
Reference hersinbelow to the "FCC Rules”™ refer to the rules set forth in 47 CFR
§§1.1401-1.1415 and reference 1o the “FOC procedural rules” refer to the rules set forth
ind7 CFR. §§1.720-1.740

SUMMARY OF STAFF REPLY COMMENTS

The Commission 18 not expected to adopt wholessle the FCC Rules and FCC
procedural rules, but iz required to adopl those rules that do not conflict with the

Commission’s ¢xisting Procedural Rules and statuies.  Siaff acknowledges that

uniformity in pole attachment regulation across the states is necessary for the rapid
expansion of broadband services throughowt West Virginia and the United Statss,
Therefors, the Commission should minimize deviations from the FCC Rules and FCO
procedural rules to the extent possible to maintain that uniformity. However, Staff
gontends that the FCC provedural rules allow flexibilily in the timelines to resolve
complaints, either through hearings or mediation,

SUMMARY OF INITIAL COMMENTS

West Virginia Bropdband Ceuncll (Conncily, The Council noted that “[ijmproving

the reach and quality of broadband is absolutely vilal to West Virginia’s efforts o attract
and retain businesses and residents.” (Ipitisl Comments, p. 1) It claimed that 8B 3
provides a known framework which encourages parties to resolve their disputes or be
subject 10 the FCC substantive and procedural rules. The Council determined that
adoption of the FCC substantive and procedural rules was workable in West Virginia and
that damage claims could be referred to the appropriate circull court to avoid conflicts
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with W.Va. Code §24-4-7. The Council eraphasized that [ufniform practices and a local
dispute resolution forum create an gasc in doing business....” (Initial Comments, p. 3.}

The Council took the position that the statute does not allow the Commission io

apply its Procechural Rules to a pole attachment dispute but that the Commission is
obligated to adopt a separate set of procedural rules for pole atfachment cases. The
Council recognized that certain modifications to the FCC Rules and FCC procedural rules
must be made, such as chiminating the provisions giving Staff the authority to resolve
discovery disputes and adopting its surrent procedure of issuing writien decisions rather
than oral rulings. Since the Commission does not have a “Market Disputes Resolution
Division™, it could utifize its mediation services to perform the pre~filing mediation role
required wnder the FCC Rules and FCOC procedural rules. The Council also found
acceptable the Commission’s current practice of requiring all filings to be in paper form,
acknowledging that the Commission could revert 1o electronic filing at a later date.

As for damages, the Council noted that the Conmmission was not the only forum
available to an injured party. Resort to an appropriate circuit court is always an option.
it opined that the Commission’s referral of damage claims to a circuit court could not be
challenged except by someone with an active case before the Commission, a rare
aconrrence.

ExteMNet Svstems, Ing, ExieNet took the position that the “Commission may not utilize

its own pre-existing Rules of Practice and Procedure as adopted by the Commission in
W.va CODE STATE R. tit. 150 §1-1 ef seq.” (Initlal Comments, p. 6.3 It noted that
the Legislature failed to require adoption of all the FCU Rules relating to make-rcady
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pole attachment cases, namely, the provisions set forth in 47 CF.R. §1.1416-1.425 in
passing SB 3, and further noted that the Commission was enjoiped from adopting those
provisions without further legislative action. {Initial Conwnents, p. B) ExteNet
recommended that the Commission certify to the FCC as soon as practicable its ahility (o
regulate make-ready pole access to avold aftachers and pole owners ending up on a
protracted logal limbo concerning which agency has jurisdiction over the dispute.
ExteNet contended that since the prohibition on damages awards was contained in
Chapter 24, it would not apply to damages awsarded under Chapter 31G and the
Commission has legal authority to award damages under W.Va. Code §31G-4-4.
ExteNet declined to address the issue of conflicts between the Cormission’s current
complaint process and the FCC complaint process. It further recommended that the
Commission pursue legislation allowing it to adopt the provisions set forth in 47 CFR.
§1.1416-1.425 and proposed language to amend W, Va, Code §31G-4-4, accordingly.

West Virginka Cable Telecommunications Association {(WVCTAY The WVCTA

declined to file Initial Comments but reserved the right to timely file Reply Comments.

Anpalachizn Power Compangy, Wheeling Power Combpany, Monongabela Power

Company and The Polomac Fdison Company (joint fling) (he “Electric

Cs}mpfmies”). The Electric Companies supported the granting of jurisdiction over make-
ready pole access to the Commission because they felt the Commission would give
greater consideration of their electric distribution safety and reliability concerns and the
interests of the West Virginia ratepayers in sefting rates, The Electric Companies also
took the position that the Commission did not have to “adopt wholesale the FOC Rules
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without change” but recomwnended that the Comumission seelk clarification from the
Legistature in the 2020 reguiar session. In fact, the Electric Companies will be seeking a
cost recovery mechanism for the “middle mile” or interrpediate broadband services in the
2020 legisiative session and will include a request for clarification of W.Va, Code §31G-
4-4,

The Eiectric Companies took the position that the Legislature did not intend for
the Commission o duplicate cxisting foderal regulations sinee nothing would be gained.
They noted that no other state has been directed by its legislature to adopt wholesale the
FCC Rules without change. The Electric Companies stated that the Cornmission may use

its existing Procedural Rules as a “framework for hasdling complaints, discovery,

hearings, briefings, and other procedural matters.” (Initial Comments, p. 5.3 They noted
that it would be condusing o have two separate sets of procedural rules. They also claim
that a wholesale adoption of the FCC Rules would limit the Commission’s jurisdiction
since it addresses only rates for ILEC attachments on electric vtility poles ~ it does not
address “rates for clectric utility attachments on ILEC poles or access by cither party to
the other’s poles,” jurisdiction it already has and exercises. (Initial Comments, p. 6.}

The Electric Companics contend that the Commission should adopt meke-ready
pole aceess roles following its normal rulemaking procedure, subject to comments from
stakeholders and affected parties, 1o “ensure fundamental fairness and due process for
West Virginia stakeholders.” {(Initial Comments, p. 7.3 The Electric Companies
supported their position by stating that a specific stale statute should conirol over the
broad and vague fanguage set forth in W Ve, Code §31G-4-4, especially with regard to
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damages and contracts between two public utilities. The Electric Companies also noted a
number of inconsistencies between W.Va Code §310, ef seq. and the FUU Rules
regarding payment of make ready costs, timeline to perform make ready work and the
express prohibition for others working in the electric supply space.  The Electric
Companies noted that they had filed extensive comments with the FCC during its
rulemaking, and some of the Electric Companies later challenged the FCC Rules in a
courl proceeding,.

The Flectric Companies expressed their concern that the FCC Rules focus on the
communication industry expansion while de-emphasizing electric safety and reliability.
Finally, the Electric Companies noted a number of additional concerns they believe the
Commmission should consider in approving final rules. (Imitial Comments, p. 11},

Lemes Metworks LEIC dbs Segra and Lumos Networks of West Virginia, Ine, dba

Segra. Segra took the position that the Commission can act only in accordance with its
current adminisirative and statutory capabilitics, meaning it cannot and should not adopt
those FCC regulations that would be inconsistent with the Conunission’s current rules.
Segra cxpressed concern that the Commission could not timely resolve formal complaints
between uiilities under Hs existing procedural framework because it does not decide
jssues on paper, but requires an opportunity for a hearing and a writlen decision with
findings of fact apd conclusions of law, It also expressed concern that the Commission
was understaffed to handle the potential increase in workload once it certifies o the FCC
that it would assume jurisdiction for pole attachment cases. It recomimended that the

Commission take its time in processing these cases until it “gains more real world
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experience in the handling of such complainfs.”
Segra emphasized that regardless whether the Commission continued to use ifs

Procedural Rules or adopted the FCC procedural rules, it must comply with the 180 day

‘shot clock’ processing requirement, It also recommended that the Commission adopt a
streamlined mediation process to resolve pole attachment cases guickly. It
recommended a 30-day mediation window begianing with the filing of a complaint.
Scgra did not believe that the Commission’s inability to award damages to be a great
concern sinee parties can appeal to the appropriate circuit court. His  final

recommendation was for the Commiission to temporarily postpone the adoption of any

provision that conflicts with its Procedural Rules and attempt to have W Vg, Code §31G-
4-4 amended in the 2020 legislation session to climinate the conflicts. The Comwnission
should adopt those FCC “rules currently in effect that do not substantially conflict with
its own administrative capabilities and statutory requirémnents.”  (Initial Comments, p.
11} That will ensure certainty for both the aftachers and pole owners that pole
attachments will be governed by the same rules used by a majority of the states.

Segra also suggested that the Commission consider customization of its pole
attachment rules and procedures in the future, to include provisions conceming pole
replacements.

Crown Castle Fiber LLC, Crown Castle takes the position that the Commission is

required to adopt the federal Pole Attachment Act and the FCU regulations governing
pole attachments, including the FCC procedural rules. R claims that the Legislatore

recognized that the FCC Rules and FCC procedural rules have steamlined the make-
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ready pole attachment process and expedites dispute resolution. (Initial Comments, p. 2.}
Crown Castle stated that only in certain Hmited circumstances could the Conunission
deviate from: the FCC Rules and FOCC procedural rales.

Crown Castle claims that the Commission must adopt the more specific FOC
Rules over its general rules but can make “minor modifications to those FCC rufes
involving purely logistical matters that ate ‘unigue to FCC operations.’”  {Initial
Commends, p. 6.3 Any alterstion to the FOC Rules must achieve the same result. It also
clairaed that the Commission must adopt the substantive provisions of Section 47 CE.R.
§1.734 such as the means of service, The Commission must adopt the specific pleading
requirements and provisions regarding format and content of formal complaints, answers
and other pleadings because the Legislature intended for the Commission (o copy them.
The FCC developed its rules based on its experience in regulating pole attachment cases,
experience that the Commission should rely on in adopting pole attachment rules.

Crown Castle also takes the position that the Commission has the suthority to
award refunds and damages under W. Va, Code §31G-4-4. By passing this provision, the
Legislature granted to the Conumission the same authority held by the FCC.

Cltv of New Martinsville, City of Philiopi and Crais-Botetourt ¥lectric Cooperative

(jointly) (Cities). The Cities acknowledge that the Commission retains jurisdiction over
municipally-owned and operated electric utilities except in the ares of rate regulation.
{Initial Comments, p. 3.) The Ciles’ concern is that any disputes regarding pole
attachments on its municipally-owned poles would not be subject to W.Va, Code §31G-

4-4 since 47 U.S.C. 224 specifically excludes “any person who is cooperatively

g



organized, or any person owned by...any State” with State being defined as any political
subdivision, agency or instrumentality thereof. (Initial Conunents, p. 4, 8.3 The Cities
recommended that thc. Commission inclide in any rules it adopts regarding pole
attachments, a statement that the elecivic ofilities currently exemipt from the Pole
Attachment Act and the FOC Rales and FCC procedural rules will remain exempt under
the Commission’s pole atiachment rules.

The Cities also raise an issue of whether SB 3 would pass constitutional muster
since the purpose and effect of W.Va, Code §31G-4-4 were not adeguately set forth in the
title to SB 3. While the bill stated that the purpose was to give the Commission
jurisdiction over makc—wéady pole access it failed to state that the Commission would be
required to adopt the FUC Raules and FCOC procedural rules and that the Commission’s
complaint process would be supplanted by the FCC complaint process.

Finally, the Cities noted that the time periods for the resolution of complainis
shonid be adopted by the Commission snd that the Commission may now have
jurisdiction to award money damages under W, Va, Code §31G-4-4,

Fromtier West Virginfa, Ine. and Citizens Telecormmmunications Company of West

Virginia, dba Frontier Communications of West Virginia (oint filing) (Frontier).

RN

Frontier claims that the Commission docs not have to adopt the FCC Rules and
procedural riles i full, stating that the Commission is only required to “adopt the raves,
tersns, and conditions of eccess to and use of poles, ducts, conduils, and rights-of-way as
provided in” the FCC regulations. (Tuitial Comments, p. 2, emphasis in the original )

The Comumission is not required to adopt any FCC Rule or FCC procedural ruke
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that “does not specifically address the setting of pole attachment rates, terms, and
conditions.” {/d) Frontier believes this more narrow reading of the statute is far more
reasonable than one that required the wholesale adoption the FUC Rules and FCC
procedural rules. It suramarized its position by stating that the Comumission should adopt
onty those provisions of the FCC Rules and FOC procedural rules that “scrually apply to
the specific process for setling rates, terms and conditions of pole attachments,..” (Initial
Comuments, p. 3, emphasis in the original.} Frontier provided a redlined version of the
FCC Rules and FCC procedural rules, identifying those rules that the Comrmission should
adopt.

Finally, Fronticr noted thai the limiled remedies agvailable in  attachment
procesdings do not include damage awards. 47 CF.R. §1.1407. Those remedies are
currently within the Commission’s authority and have been used by the Commission fora
nurnber of years.

CTIA — The Wireless Association, CTIA recommended that the Commission use its

discretion as the expert agency to identify those FCC Rules and FCC procedural rales
that do not conflict with existing West Virginia statuies and adopt them to handle pole
attachment dispute cases. CTIA noted the importance of streamlining and facilitating the
expansion of broadband services in West Virginia. The FCC Rules and FCC procedural
rules have been successful in promoting broadband expansion in the states regulated by
the FCC. CTIA claimed that the FCC pole rate methodology was fair and effective and
supported by the courts as being just and reasonable for owners and attachers, The
FCC's thmelines ensure the siream-lined bandling of cases and removes unnecessary
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delay.  Standardization of West Virginia's pole attachment rules with surrounding siates
will encourage broadhand expansion.
CTIA noted that the Commission was concerned with certain conflicts between its

Procedural Rules and the FCC Rules and FCC procedural rules. CTIA noted a “well-

established tenet of statutory interpretation that statutes should be read to harmonize,
when possible.” (Initial Commenis, p. 4.} CTIA noted further that when the “plain
tanguage creates a conflict.. .courts look to legislative intent to determine the meaning of
the statute,” {Id.}

CTIA staied that the Legislature could not have intended for the Commission to
adopt rules in conflict with West Virginia statutes or rules that make no sense. CTIA
contended that the Legiskature intended that the Conumnission, as the expert agency, use its
discretion fo adopt the FUC Rules and procedural rules in a manner that “harrconizes
with the existing rule and statote” CTIA recommended that the Commission adopt the
FCC Rules and FCC procedural rules, using its discretion to resolve any conflicts. It
further recomunended that the Commission adopt future updates to the FC{ Rules on an
avtomatic basis, since those affected by the updates will have had an opportunity to
comment and challenge them at the FCC level. CTIA ended with an admonition that
“consistency with the FCC regulations is important 1o promoie regulatory certainty and
the efficiency that it creates.” (Initial Comments, p. 5.}

Siaff Final Comments. Suaff is in agreement with the majority of the Initial Comments

filed by the parties that the Commission is not expected to adopt wholesale the FCC

Rules and procedural rules, but that it is required to adopt those rules that do not conflict
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with the Commission’s existing Procedural Rules and statutes.  Staif acknowledges the

concern expressed by CTIA in particular that upiformity in pole attachment regulation
across the states is necessary for the rapid expansion of broadband services throughout
West Virginia and the United States. Therefore, the Commission should mupimize
deviations from the FCC Rules and FCC procedural rules to the extent possible to
malifain that uniformity but refain the ability to set timelines o ensure cxpedited
resolution of complaints, either through hearings or mediation,

Staff suggests that the Conundssion initiate & rule-making proceeding using the
recommendations set forth in its Initial Comments and in Frontier’s Initial Comments as
to which FCC Rules and FCC procedural rules should be adopted. The parties to the
proceeding will then be able to provide comment on the actual proposed pole attachment

rules.

However, the Commission must nole thal some parties {ook the position that
procedural rules. The Commission’s final rules may be challenged on the basis that the
specific rules identified by the Legislature in W. Vs, Code §310-4-4 were not adopled
wholgsale.

CONCLUSION

The Commission should initiate a rulemaking with proposed pole attachment rules
based on the Staff recommendations set forth in s Initial Comments. The parties can
then identify sdditional provisions that should be added or deleted and provide support

for same. The Commission should minimize deviations from the FCC Rules and FOC
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procedural rules o the extent possible to mainfain uniformity with the FCC Rudes in
effect in surrounding states. Finally, the Commission should specifically adopt timehines
that will ensure expedited resolution of complaints, either through hearings or mediation.
The Commission should also pursue legisiation in the 2020 Hegular Session 1o clarify the
issues raised in the Initial Comments.

Respeetfully submitted this the 25™ day of July 2019,

STAFF OF THE PUBLIC SERVICE
COMMISSION OF WEST VIRGINIA

By Counsel,
, ey
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LINDA S. BOUVETTE
Staff Attomey
WV State Bar No. 5926

AND
CHRIS HOWARD

Staff Attorney
WYV State Bar No. 86388



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 19-0551-T-GE

General Investigation into Adopting and
implementing Rules Governing Pole Attachments
And Assumption of Commission Jurisdiction
Over Pole Attachments

CERTIFICATE OF SERVICE
I, Lindz 8. Bouvette, Counsel for the Public Service Commission of West
Virginia, do hereby certify that a copy of the foregoing "STAFF REPLY COMMENTS”
has been served upon the following parties of record by First Class, United States Mail,

postage prepaid, and by electronic mai! correspondence, this the 25th day of July, 2019

John Conwell Jacqueline Lake Roberts, Director
Senior Regulafory Affairs Consumer Advocate Division
Comeast Phone of West Virginia, LLC 70¢ Union Building
dba: Comeast Digital Phone 723 Kanawha Boulevard, Bast
7850 Walker Drive Charleston, WV 25341

Greenbelt, MD 20770
West Virginia Cable

Mark Polen Telecommunications Association Inc.
West Virginia Cable 117 Summers Street
Telecommunications Association Charleston, WV 25301

LGCR Government Sohutions

BBR&T Sgusre, Suite 700 Gordon P. Williams, Jr.

308 Summers St Sr. VP and General Counsel
Charleston, WV 23301 Birch Communications, Inc.

115 Gateway Dirive
Macon, GA 31210-1141
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Don Hellwege
VE, Asst. General Counsed, Sec.

DeltaCom, LLC

dha: FarthLink Business David B. Hanna, Esq.

7037 Old Madison Pike N.W. Counsel, CTIA

Huntsville , AL 35806-2107 Hamna & Hanna PLLC
PO Box 3967

James W, Morozzi Charleston, WV 25339

President & CEO

DOE Commuumications LLC William C. Porth, Esq.

424 South 27th Street, Suite 220 Counsel, AEP

Pittsburgh, PA 15203 Robinson & MeBlwee PLLC
PO Box 1791

Darrell Maynard Charleston, WV 25326

President

Southeast Telephone, Ine. Alexandra M. Shulz, Fsa.

274 Cassidy Blvd Suite 2 Counsel, West Virginia Broadbhand

Pikeville , KY 41501-1559 Enhancement Couneil
Bowles Rice LLP

Ron Ircland PO Box 1386

CEO Charleston, WV 25325-1386

TMC Communications

dba; Tri-M Communications James V. Kelsh, Esq.

824 State Street, § FL Counsel, West Virginia Broadband

Santa Barbara , CA 93101-3207 Enhancement Council
BowlesRice LLP

Bradiey Lockhart PO Box 1380

Owner Charleaton, WV 253251386

A & A Communications, LLC

PO Box 676 Haran C. Rashes

Panther, WV 24872 Senior Counsel for Regulatory Affaire
ExteMNet Svstems, Inc.

Joseph 1. Starsick Jr. 3030 Warrenville Road, Ste. 340

Associate General Counsel Southeast {isle, IL 66532

Region

Frontier Communications PHONE: Gary A. Jack, Esq.

15300 MacCorkle Ave., S E Senior Corporate Counsel

Charleston WV 23390 Monongahela Power Company

5001 NASA Boulevard
Fairmont WV 26554



John R. McGhee, b, Esq.
Associate General Counsel
Lumos Networks, LLC
1200 Greenbrier Street
Charleston WV 25311

Robert R. Rodecker, Esq.

Counsel, Kay Casto & Chaney PLLC
PO Box 2031

Charleston WV 25327

Steven Hamula, Esq

Counsel, Kay Casto & Chaney PLLC
PO Box 2031

Charleston WV 23327

Kara 8. Eaton, Esq.
Crown Castle Fiber LLC
2000 Corporate Drive
Canonshurg PA 158317

.

Linda S. Rouvette
WV State Bar LD No. 5926



P304 Chase Tower » 707 Virginia Street East » Charleston, WY 25301
& 3 £ Mailing Address: P.O. Box 2837 » Charieston, WY 25327
s Telephone (304) 345-8900 » Fax (304) 345-8900
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------------------------------------------------------- PELT E-Muail: rrodecker@nyoasio.com

Afforneys at Law

July 25, 2019

Ms. Connie Graley
Acting Executive Sacretary
Pubilic Service Commission
of West Virginia
201 Brooks Strest
Charleston, West Virginia 2831

RE: CASE NQO. 16-058581-T-Gi
General Investigation inlo Adopting and
implementing Rules Govemning Pole Atachments
and Assumption of Commission Jurisdiction Over
Pole Attachments

Dear Ms. Graley:

Enclosed hergin for fling In the above-referenced matter, please find the original
and twelve {12) copies of Reply Comments on Behalf of the City of New Martinsville, City
of Philipp{ and Craig-Botetount Electric Cooperative {sollsctively, the "Public Systems").

As evidenced by the Cerlificate of Service allached thersfo, & copy of the
document is being served upon all parties on the official service list.

Sincerely,
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; fs f & f‘. . \\s? A Q{-.
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Hobert R. Rodecker
WV State Bar No., 3145
anclosure
acc:  David White
Jeremy Drennen
Shawn MHildebrand
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PLBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 18-0581-T-GI NS PN G e L
General Investigation into Adopting and TORNAR EYE(
implementing Rules Governing Pole Attachments
and Assumption of Commission Jurisdiction gver

FPole Aflachments

REPLY COMBMENTS ON BEHALF OF
CITY OF NEW MARTINSVILLE, CIVY OF PHILIPP]
AND CRAIG-BOTETOURT ELECTRIC COOPERATIVE

Now come the Cify of New Martinsville, City of Philippi and Craig-Botelourt Electric
Cooperative (hereinafler referred o collectively as "Public Systems”), by counsel, and
submif Reply Comments in the above.referanced procesding pursuant o the
Commission Crder enlered Juns 27, 2018,

CnJduly 15, 2018, the Public Systems submilted comments which were infended (o
make clear that, f the Commission adopts the FCC rules as required by the enactment of
the revisions to Ardicle 4 of Section 316G by Senate Bili 3 ("SB 37), they want the
Commission to establish that such rules will not apply to them. The Public Syslems
believe that any effort to apply the FOU rules to the Public Systems would result in the
elimination of thelr exemption to such rules that is eslablished by 47 U.S.C. §224{a). As
stated in the Public Systems’ Initial Comments, their concern slems from prior experience
whera the Commission, on s own, has elected ic make rules applicable 10 other electric

utilities, applicable o the Public Systems, although not required by statule. The Initial



Comments filed by a number of other partiss provides further basis 10 support the
appropriateness of this concem.

Those comments to which the Public Systems respond below, all indicats a
willingness o cede fo the Commission an authonly io disregard statulory language
without providing legislative or decisional support for their positions.  The Public Systems
do not want 10 be subject to the FCC rules regarding pole attachments and do not want
the Commission to adopt the FCO rules and make them applicable to the Public Systems

without specific authority therefor.

Reply Comments

In iis June 4, 2018 Order ("June 4 Order”), the Commission raquested comments
and recommendations about the dispute resolution process required by the revisions {o
the West Virginde Code crested by the enactment of §31G-4-4. Among other things,

§31G-4-4 requires the Commission o

{a) . . .administer and adiudicats disputes relating to the issues
and procedures provided for under this article.

and,

{by. . . adoptthe rates, terms, and conditions of access to and use
of poles, ducts, condulls, and rights-ofway as provided in 47
U.S.C §224 and 47 CF.R §§1.1401 ~ 1.1415, inclusive, of the
dispute resolution process incorporated by reference in
those regulations and any subsequent modifications or
additions o the provisions of the United States Code or
Code of Federal Reguiations provisions referenced herein,

{Emphasis added)



Numerous parties that filed initial Comments on July 15, 20158 commented on the
fact that at least part of Code §316G-4-4 Is inconsistent with the Commission’s currert
practice regarding pole attachment disputes. While there does not appear 1o be a
consensus of how the Commission should work within the constraints placed upon # by
the legislation, a number of parlies suggest a plecaemea!l approach to a rule making

pracedure.

Siaf Comments.

The Staff of the Conwnission recognizes that the Commission's own Procedural
Rulas are inconsistent with the FCC's rules and counsels the Commission as follows;

The Commission should not adopt FCC procedursl rudes that conflio with
the Commission’s Procedural Rules; nor any FOO procedural nies for
which the Commission does not currently have the physical capability to
implement such as an slectronio fling systam. Vo require the Commission
o adopt all of the FOO procedural rules would require the Commission o
violate four soparats stabutory provisions - withow! @ specific ntent
sxpressad by the Legislaturs that it intended to repesal them as aresult of iz
passags of 88 3.1

Thereafiar, the Staff discusses the conflict babween the Commission’s rules and the FCC
ruies and recommends that the Commission disregard centaln aspects of the FOC rudes

specifically referenced in Code §31G8-4-4(b)*

* Staff Intial Comments at 2.

z E.gq. Siaff initial Comments at 10 ("Staff Recommends thal the damages saction of the
FCO procedural rules [47 CFR. §1.723] not be adopled as part of the Commission's rules
governing make-ready pole access™); and, at 14 ("Only those portions of the FOC Rules that are
consistent with the Commisaion's current practice should be adopted.”™



The only support for deviation from the provisions of the FOC rules providsd by the

Staff is a reference to language in the decision of Bellsouth Telecommunications LLG v,

Louisvilie/deflerson County Melo Government ef af,,  Civil Action No.3:18-cv-124-DUH,

August 18, 2017 which provides, in part, that the reverse-preemption provision of 47
U.8.C. §224 deprives the FCC of jurisdiction in that slate; and thus, the FCC cannot
challenge the Commission’s rules.  However, the Belisouih case did not involve statuiory
language that required the Kentucky reverse-presmption action fo adopt the FCC
regulations and any subseguent modifications or additions to the federal statutes

and rules as required by the enactiment of Code §316-4-4{h).

Commenis of AEP Companies and FirstEnergy Companies.

The AEP Companies and the FirstEnergy Companies {"the Companias”) support
the Commission’'s assumption of jurisdiction over pole attachments from the FCC but
suggest that SB 3 be amended in 2020 and stale thal they “do not believe the
Commission is regquired under the language of W.Va, Code §316-4-4 {Section 31G-4-47)
to adopt wholesale the FCO rules without change"‘s Like the Staff, the Companies,
without providing support for their asserlion, state that *[ithe Commission can and should
deviate from FCC Rules and Policies” with regard to procedural and substantive

regulatory matters set forth by 88 3.°

4 id at 4.



Commaenis of Frontier Communications.

Frontier Communications {“Frontier”) beligves the reguirement of Code
§31G-4-4({b} thai the Commission adopt the FCO rules regarding pole aftachments,
ineluding the FCC procedural rulss, can be reasonably interpreted to avoid absurd resulis
and conciudes that §31G-4-4 is consistent with existing West Virginia law and

regulations.®  As with the recommendations of Siaff and the Companies, Frontier

proposes selective aditing of the FCC ruies.

Comments of Seygra,

Lumos Networks, LLC dba Segra and Lumos Networks of West Virginia inc., dba
Segra {collechvaly “Segra”) recognizes the inconsistencies betwsaen the Commission's
Procedural Rules and the FCO's rules but belimves that the Commission can only act in
accordance with its current administrative and statutory capabiities.” Segra takes the
position that “whers thers is clear and obvious conflict with the FCC's current dispute
resolution and damage award regulalions, the Commission may wish to consider
tamporarily postponing  the adoption of permanent rules in those areas. | 7 No

support is provided for piecemeal adoption of the FCC rules.

s initial Comments of Frontier West Virginia inc and Citizens Telecommunications
Company of Waet Virginia, d/b/a Frontier Communications of Wast Virginia, at 4-5.

¢ initiat Comments of Segra at 6.

7 i at 10.



CONGLUSION
Ag stated in their Initial Comments, whatever is sveniually decided by the

Commission with regard o the adoption of the FOU rules, the Cormmission should make

clear that such rules do not apply to the Public Systems.

Respeaciully submitted,

CITY OF NEW MARTINSVILLE

CITY OF PHILIPPI
CRAIG-BOTETOURT ELECTRIC COOPERATIVE

By Counsel
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E-mail:  modeckerikavoasio.com
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PUBEIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE N}, 19-0851-T-(G1
General Investigation Inio Adopting and
Implementing Rules Governing Pole Attachmenis and Assuraption of Conunission
Jurisdiction Over Pole Attachments

REPLY COMMENTS OF FRONTIER WEST VIRGINIA INC. AND CITIZENS
TELECOMMUNICATIONS COMPANY OF WEST VIRGINIA, D/B/A FRONTIER
COMMUNICATIONS OF WESY VIRGINIA

I Inroduction

Frontier West Virginia Inc. and Citizens Telecommunications Company of West Vieginia,
dibfa Frontier Communicarions of West Virginia {collectively, “Fronties™) reiterate theis
appreciation of the opportunity to camn;ent on the Commission’s implementation of West V:irginga
Code § 31G-4-4 ("Section 47). While there exisis some variation on the specifics, all of the initial
comiments agree generally that the Comrnission has the authority under Section 4 to adopt those
FOO's regulations implementing the federal Pole Attachiment Aet, 47 ULS.C. § 224 (“PAA™), that
specificadly apply 1o the substantive process for setting the rates, terms, and conditions for

attachments and to award refunds in pole attachment proceedings.! And only one set of comments

! See, e.g. Comments of Crown Castle, pp. 3, 6-7, 9-12 (setting forth when the Commission may deviate from the
FOO's PAA regulations and addressing sis swthority to award refunds): fnitial Commenits of the West Virginia
Broadband Enkancement Council, p. 4 {“the PSC should adopt the FCC Rales fargely as is, with only a few
madifications 1o reflect staffing structural diffevences between the PUC and PYC7), Siaff Initial Commenis, pp. 16 -
27 {(addressing the FCC pole attachment regulations that the Compaission’s Stalf belivves the Commission should
adopt); frétial Commenis of Segra. p. 11 (the Commission “should move forward with the adoption of all of the FLC's
rules currently in effect that do not substantively conflict with its own sdministrative capabilities and statutory
reguirements” ) Inifial Commenis of CTIA, p. § ("the Cornmission should adopt the FCC's pole attachment rales and
use e diseretion ac the expert agency to resoive any conflicts” between the PAA and existing West Virginia law);
Joint infiial Comments of Appalachian Power Company, Wheeling Power Company, Monongahela Power Company,
and the Patomac Edison Company, p. 3 ("the Companigs support the Comymission’s assertien of full jurisdiction over
pole atachments™); nitial Comments on behalf of City of New Martinsvilte, ity of Philippi and Cralg-Boretourt



[

— those filed by the State’s investor-nwned power companies — suggests that the Commission can
and should deviate from the FOCU s substantive PAA reguia‘?_ions.j As explained below, however,
the Power Companies’ position on this peint lacks merit.  Instead, Section 4 sets fonth the
Convvission’s jurisdiction over pole attschment and requires i 1o adopt the FCOC s substantive
PAA regulations.
i1 Discussion

In its Inital Commends, Fronter explained the Commission should reasonably interpret
Seciion 4 as requiring that it adopt those provisions of the FOC™s PAA regulations that actually
apply 1o the specific sabsfantive process for setting rates, terms and conditions of pole
attachments.” On this point, 2ll commenters agree that the Commission has the avthority to take
such action.® Indeed, only the Power Companies have suggested that “on substantive matters, the

Commission can and shouid deviate from FCC mles™

{n acmality, Section 4 allows for no such
deviation.
“The Public Service Commission has no jurisdichion and no power or authority except as

conferred on it by statute.”® Here, Section 4 provides, inrelevant part, that the Commission “shall

adopt the rates, terms, and conditions of access 10 and use of poles, ducts, conduits, and righis-of-

Electric Cooperative, . 9 (recognizing the Commission's authority under Secton 4 o adopt the FOC's PAA
reguiations but noting that those regulations should not apply 1o municipalities and cooperarives). ExreNet Systems,
Inc. also recognizes the Comenission’s anthority (o implement Section 4. However, its comments reference the FCC's
PAA reguiations that were tn effect prior to Getober 4, 2018, not the FCU's current PAA vegulations. Initial Comments
of ExteNet Systesms, Inc., pp. 6-B. As a result, ExteNei mistakenly states that the Comsmission is preciuded from
implementing certain PAA regulations ~ specifically, 47 CFR.§8 11416 — 11425 - that ave no Jonger in effect. fd
2 joing Initial Comments aof Appalachizn Power Company. Wheeling Power Company, Monongakels Power Company,
and the Potomoe Edison Compony {“Power Companies Joint Inittal Comments”™), p. 3-6. Appalachian Power
Comgpany, Wheeling Fower Company, Monongahels Power Company and the Potomac Edisos Company are
collectively referrad to as the “Power Companies.”

3 fnitial Commaents of Frontier West Virginia Inc. and Citizens Telecommunications Company of West Vieginia, pp.
2-3,

* Jee n. 1 above.

5 Power Companies Joint Initiad Comments, p. 4.

& Sraff Inizial Commenis, p. 3 (quating Wilhite v, Public Serv, Commission, 149 S.E.2d 273, 281 (W Va. 195663},

2
&



way as provided in 47 VSO 8224 and 47 CFR.EE1 1401 - 1141577 As the Staff noted, and
Fromtier agrees, "{aldoption of the (FOCs] actaal muke-rendy pole access rales s relatively
straightforward and meets the fegisiative intent as expressed o the bill.™

lgroring the express lunguage of Section 4, the Power Companies cluim that the
Commission shoudd deviate from the FOCs PAA regulations and refuse adopt the vule governing
complainis by incombent local exchange carders (“TLECs™) set forth at 47 CFR. § 114137
According 1o the Power Companies, adoption of this rule “would have the effect of reducing rather
than expanding the Commission's jurisdiction because the FCC rule only addresses rates for ILEC
atiachments on electric atility poles: it does not address rates for electric wtility attachments on
ILEC poles or access by either party to the other’s poles.”!? This assertion simply lacks merit.

Utilizing 47 C.FR. § 1.1413 to determine whether an incumbent local exchange carrier is
being charged just and reasonable pole atiachment rates neither reduces nor negaies ihe
Commission’s authority under W. Va, Code § 24-2-6 to determine that public convenience or
necessity require one nality to be allowed to utilize another wiility’ s poles along a sueet or highway
or 1o set just and reasonable terms and condiiions for such use. Indeed, wheo the Siaff reviewed
47 CFR. § 1.1413, it properly concluded that "[tjhe provisions of this section appear reasonable,
do not conflict with the Commission’s existing rules and should be adopied by the Commission, ™!
Accordingly, the Commission can and shonld implement the FCC's PAA regulations that
substantively address the rates, terms, and conditions for pole attachments, including 47 CFR. §

£.1413,

TW. Va. Code § 31G-4-4¢h) (emphasis added).
¥ Stoff Initial Comments, p. 4.

% Power Companies Joint Comments, pp. 3-8,
B, p 5.

W Sueglf Fnitinl Comments, p. 20,



Otherwise, the Conmmiission has the freedorm o maintain the fusctienal (electronic filing,

=

et} aspects of its established administrative processes. Various parties have varying degrees of

specificity as g how to accomplish this end or simifur ends ~ Frontier has even offered a redlined

Lot}
version of the FOC s rules - but this end can indeed be accomplished.

i, Conclusion

A

As set forth above and in Prontier's Initiad Commenis, the Commuission need only exercise
its authority under Section 4 to adopt those FOU PAA regulations setting forth the substantive
process for setting the rafes, tenms, and conditions for attachments, otherwise leaving the
Commission free to maintain its established ministerial and operational functions. Exhibit A

Frontier’s Initial Comments illustrates how steaightforwardly doing so can be accomplished.

Respectiully submitted,

FRONTIER WEST VIRGINIA INC. AND CITIZENS
TELECOMMUMNICATIONS {oMpany oF Wesy
YVIRGINIA, D/B/A FRORTIER COMMUNICATIONS OF
WEST VIRGINEA
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Joseph 1. Starsick, Jr. (WV State Bar #3576)
Associate General Counsel

Frontier Communications

1500 MacCorkle Avenue, 5.E.

Charleston, West Virginia 25314

{304} 344-0303

Joseoh Starsick @ FTR.com

Atterney for Frontier West Virginia Inc. and
Citizens Telecommunications Company of West
Virginia, d'b/la Frontier Conmunications of West
Virginia




CERTIFICATE OF SERYICE

T hereby certify thar a copy of the foregoing fndie! Cenitineiity of the Frontier West Virginiv
b J = = il ]

e and Citizens Teleconmmpticaiions Company of Wesr Virginia, dfbvda Frostier Commugiicationy
of West Virginia was served npon the following parties of record this 257 day of July, 2009, vig

elecironic frunsmission, hand-debveey oy first-chass U.S, mail, postage prepaid.

Linda Bouvelile, Esquire
Chris Howard, Esquire
Public Service Commission of West Vuginia
201 Brooks Street Charleston, WYV 25323
Counsel for Biaff

John Conwell
Comeast Phone of West Virginia, LLC
dba: Comcast Digital Phone
Senior Regulatory Affairs
TR0 Walker Drive
Greenbell, MD 20770

Mark Polen
LOCER Government Solutions
West Virginia Cable Telecommunications Association
BR&T Square, Svite 700
300 Summers 5t
Charleston, WV 25301

Jacqueline Lake Roberts, Director
Consumer Advocate Division
700 Union Building
723 Kanawha Boulevard, Hast
Charleston, WY 25301

West Virginia Cable Telecommunications
Association Inc.
117 Summers Street
Charleston, WV 25301



Gordon P Williams, Jr
Birch Cornmunications, Inc.
Ar. VP and General Counsel

{18 Gateway Drive

Muacon, GA J1210-1144

Don Hellwege
DeltaCom, LEC
dba: Earthiink Business
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James W, Morozzd
DOE Communications LLC
President & CEQ
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Darret} Maynard
Southeast Telephone, Ine,
Presudent
274 Cassidy Blvd Suite 2
Pikeville, K'Y 41501-155¢

Ron Ireland
THEC Communications
dba; Tri-M Copnpunications
CEO
R20 State Street, 5 FL
Santa Barbara, CA 83101-3207

Bradley Lockhart
A & A Communications, LL.C
Owner
PO Box 676
Panther, WV 24872

David B, Hanaa, Esg.
Counsel, CT{A
Hanna & Hanna PLLC
PO Box 3987
Chazleston, WV 25339
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Adexandra M. Shulz, Esq.
{ounsel, West Virginia Broadband Enhancement Council
Bowies Rice LLP
PO Box 1386
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James V. Kelsh, Esg.
Counsel, West Viginia Broadband Enbancement Couneil
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Haran . Rashes
ExteNst Systems, Inc.
Senior Counsel for Regulatory Affairs
3030 Wanenville Road, Ste. 340
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Martinsburg, Weet Virginia 25401

125 Granville Square
Suite 400
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Parkarsburg, West Vinginia 28184
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ATTORNEYS AT LAW

800 Quarriet Streel
Chadeston, Waest Virginia 2531014

Fost Office Box 1388
Chadesion, Waesl Virginia 253251385
{304) 347-1400

winwr bowlasice com

Faly 25, 2019

o

Sauthpointe Town Center
1800 Mazin Street, Suite 200
Lanonsiuay, Pennsylvanie 15017

£217 Chapline Strest
Wiasling, West Virginis 28003

450 West Jubgl Eardy Drive, Sufte 130
Winchastar, Virginis 226801

E~Maii Address:
ikelshidbowlesrice.com

HAND DELIVERY

Public Service Commission of West Virginia

201 Brooks 8,

Charleston, West Virginia 25301

Dear Ms. Graley:

Case No. 19-0351-1-Gi

9 EYEC SEC DIV

Enclosed herein for fling on behalf of the West Virginia Broadband Enhancement
Council {*Council”), please find the original and twelve {12} copies of the “"Reply Comments of the
West Virginia Broadband Enhancement Council’ inthe above-referenced matter.

Showuld yvou have any question regarding this filing, please do not hesitate to contact

me.

Yours very naly

Qe VAW,

fi{mes . Keish
"f (FVEB #6617

JIVE/dim
Enclosures
£os Service List

11139856.1



PUBLIC SERVICE COMMISSION

WEST VIRGINIA
CHARLESTON
CASE NO. 19-0358-T-61 W WhoO2F INE ERED SEC

General Investigation into Adopting and
Implementing Rules Governing Pole
Attachments and Assumption of Commission
Jurisdiction Over Pole Attachmosnts

REPLY COMMENTS OF THE
WEST VIRGINIA BROADBAND ENHANCEMENT COUNCIL

Ingreduction

Based upon the responses to the Public Service Comniission’s (“Comynission”) June 4,
2019 Order, it appears that all of the entities that filed Initial Comments are in favor of the
Comrnission acquiring jurisdiction of pole attachments In West Virglrda, However, the degree to
which the entitles support adopting and implementing the Federal Communications Comymission
(“FCC”) repulations varies. Although some believe more puidance is needed from the Legislature
to implement West Virginia Code § 31G-4-4, the Council believes that the existing legislation is
legally adequate for the Commission to implement the substance and procedural structure of the
FOC regulations, with limited changes to reflect differing staffing structures between the FCC and
the Commission, and the different posture of a filing at the Conunission as conypared (o one at the
FCC.

Addressing Procedural Discrenancies in the Dispute Resolution Process

The Council’s position regarding potential procedural discrepancies generally aligns with
those expressed in the Initial Comments of Fromtier West Virginia Inc. and Citizens
Telecommunications Company of West Virginia, &/b/a Frontier Conmunications of West Virginia

{collectively, "Frontier™), Crown Castle Fiber, LLC (“Crown Castle™), and ExteNet Systeros, Inc.



{“ExteNet™). The Council believes that the Commission should adopt the FCC’s procedural rules,
as directed by V. Va Code § 31G-4-4, and simply exclude those portions that would vield an
absurd result in the state regulatory context. The Councll generally agress with Frontier’s
argument that “the {Cormmission should reasonably interpret Section 4 to adopt only those
provisions of the FCC's PAA regulations that actually apply to the specific process for setting
rates, terms and conditions of pole attachmenis — not purely procedural rules applicable only to the
FCC's peculiar procedures.”™ To this end, the Council also generally agress with Fronder's
suggested chanpes to the FOC regulations for adoption by the Commission.?

The Council disagrees with the contention of the Staff of the Commission
that the Commission’s Rules of Practive and Frocedwre, 150 W. Va, Code R. Serfes 1
(“Procedural Rules”) are “applcable to ail matters before the Convmission,” and therefore it
should adopt only the FOU rulkes that “do not cocflict with applicable statutes and the
Commission’s Procedural Rules”® The Comumission has dozens of sets of State rules, inchuding
sets of rudes with their own procedural parameters, such as the Rules Governing Siting Certificates
Jor Exempt Wholesale Generators, 150 W, Va, Code R, Sexnies 30, and the Rules Governing the
Transporiation of Natural Gas, 150 W. Va. Code R. Series 16, both of which contain procedural
requirsments and deadlines which differ from those in the Procedural Rules. 1t is fair to infer from
Senate Bill 3 that the Legislature anticipated the Conwnission would adopt 4 separate set of State
Raules for pole attachment mattess, sather than to shoehom the FCC Rules into an existing set of

Siate Rules administered by the Commission. The Commission should bllow the same model

b See Fromter Inkdal Comments at 3,
I See Frontier Inttial Commeyts, Exhibi A.
3 Zep Staff Inttial Comments at 10,

1 See Staff Initial Comments a1 13,

b2



with the pole attachment rules it adopts from the FCC, As noted in the Council’s Initial Cornments,
application of the new set of Pole Attachment Rules is not expecied 0 create much of a2 burden for
the Commission. urthermore, using the FCC's well-defined and efficient procedures eliminates
uncertanty for interstate businesses looking to enter West Virginia,

Minor administrative tweaks will allow the Commission to adopt the FCC Rules in
substance and spirit, despite differences in terminology or titles. For example, under the FCC
Rules, FCC Staff may make oral rulings on discovery disputes at status conferences, whereas, at
the Commission, only the Commissiocners or an Administrative Law Judge may resolve a
discovery dispute, which is accomplished through & written order. The Commission can adopt the
spirit of the FOC rules by allowing Administative Law Judges, rather than Commission Staff, o
make rulings on discovery maticrs.  Furthermore, the differences between the FCCO's
administrative practices and the Comimission’s administrative practices related fo elecironic filings
are frivial, The Council encourages the Commission to begin ascopting electronic pleadings and
filings generally, as many courts and agencies around the country have already done, however that
is not a critical issug for the Commission’s adoption of pole attachment rules consistent with the
FCC Rules.

The Commission exists to premote the public interest, not to rigidly adhere o its
established practices, By adopting the FCC Rules, the Commission will proreote uniformity of
practice, therehy encouraging interstate broadband providers o enter West Vieginda with
eonfidence and promote maore robust and extensive broadband zervice in West Virginia,

Addressing the Commigsion’s Ability to Award Bamages

Some of the entities who filed Initial Comuments, including the Comnission Staff, belleve
that adopting the FCC reguiations allowing the Commission to award damages conflicts with

existing West Vivginia law, However, the Couneil’s position more closely aligns with that of

3



ExtzMer.® The prohibition against the Commission awarding damages applies only to violations
of West Virginig Code Chapter 24.° In contrast, the legislation conternplated here concerns
Chapter 31G of the West Virginia Code. As noted by ExtelNet, the West Virginia Supreme Court
of Appeals has long held that, “[iin the enactment of a atatute the Legislature must be presumed to
have acted with fiull knowledge of the provisions of all prior statutes dealing with the same subject
matter.”’ Therefore, when the Legislature enacted W Va Code § 310G-4-4 specifically requiring
the adoption of 47 C.F.R. § 1.723, the Legislature understood was it was doing and did not intend
10 “innovate upon the settled policy of the law.”

The Couneil’s position also aligns closely with that of Frontier. Even if the prolubition
against awarding damages did apply to matters under Chapter 31G, there is no confliot with West
Virginia law because although the FCC regulations do refer to “damages.” a closer reading of the
FOC Rules shows that these are not conventional, civil Htigation darnages, but rather more limited
monetary relief in the form of refunds.” As noted by Frontier,

[Thhe FCC's PAA regulations expressly preciude any damages
awards in aftachment proceedings. Instead, 47 C.F.R. § 11467 sets
forth the Hmited remedies availabie in such proceedings, which
only include: {a) the termination of the ungust or unreasonable rate,
terrn, or condition: {b) the substitution in the pole attachument
agresment of the just and reasonable rate, texm, or condition as
established by the Commission; and (¢} the issuance of 2 refund or

payment representing the difference between the amount paid under
the unjust or unreasonable rate, torm, or condition and the ameunt

% Sea FxteNet Initial Comments ai §2,

& ¢ Any person, firm oy corporation claiming to be damaged by any violation of this chapter by any publis
utifity subject to the provisions of this chapter, may make complaint to the commission, as provided herein, ardf bring
suit in his own hehaif for the recovery of the damages for which suck public wiility may be liable yader this chapier
in any circuit court having jurisdiction.” W. Va. Code § 24-4-7 (ernphasis added),

T ExteNet Initial Comments 1t 11 {oiting Siave v Jacksow, 120 W, Va, 521 (1938)),
& PxieNet Initial Comments at 1} {ciiing Webb v, Rier, 60 W. Va. 183 {1506
Y47 CFR.§ 11407%{a).



that would have been paid under the just and reasonable rate, term
or condition, as established by the Commission.

See Frontier [nitial Comments at 4 {emphasis added). It is already well established under Wesi
Virginia law that the Commission is authorized to award refunds. '

Furthermore, the FUC Rules allow the bifurcation of pole dispuie cases. in Phase [, the
FCC determines whether a violation bas occurred. If a violation is found, damages are assessed
in Phase L' Thismodel is easily replicable in West Vizginia without viclating existing state law.
The Commission has jurisdiction and authority to determine whether a violation has ocourred and,
if & violation 1s found, the complaining party may seck damages in clrcuil court.

Longlusion

Some of the entities that submitied Initial Comments expressed the opinion that the FCC
Rules should not be adopted where the FCC Rules do not fully comport with existing West Virginia
law or Commission procedures. However, the Legislature clearly intended that the Commission
adopt the FCC Rules and procedures to create uniformity between West Virginia practices and
federal practices, thereby encouraging more inferstate businesses {o enter West Virginia with
confidence, Inxeviewing all of the comments that are filed, the Councll ueges the Comumission to
keep foremost in its mind the critical importance of expansion and improvement of broadband to
West Virginia’s economic future. I exiating West Virginia rules and procedures are allowed to
remain in place of FCC rules and procedures, this will create uncertainty, discourage investment
aud expansion of broadband in the State, and defeat the purpose of adopling the FOC regulations

.

as mandated by . Vo Code § 31G-4-4. The challenges presented by the Legislature’s direction

W See W, Va, Code § 24-2-4a(b); W. Va. Code § 24-2-4a(d), W. Va. Code 8¢, R, § 150-2-33.7.1, McElhinney
v. W Va. Pub, Serv. Comm’s, 214 W, Va, 454, 457-58 (2003); Swie ex rel. Chesapeake & Potomar Tel Co. v
Astnwortin, 100W. Va. 547, 3571 (1993},

HATCFR. L7234



to the Commission that it adopi the FCC Fules can be met, and should be met prompily, to promoie

the economic vitality of the Siate,
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Before the
PUBLIC SERVICE COMMISSION OF WEST VIRGINIA

(reneral Investigation into Adopting and
Implementing Ruoles Governing Pole
Attachments end Assumption of Conmission
Turisdiction over Pole Attachments

Case No. 18-0551-T-(G1

S Mol St S Nomat” S

REFLY COMMENTS OF CT1A

CTIA respectiully submits its reply comments in response to the Public Service
Commission of West Virginia’s ("Commission’s”) Commission Order {"Order”) entered June
4% 2019 in the above-captioned docket.

The overarching theme amongst vearly all the initial comments in this proceeding is that
while Senate Bill 3 (“SB3™) tnstructed the Commission to adopt the Federal Comunications
Commission’s (“FOCS™) pole attachment rules in their entirety,” the plain language of the bifl,
apparent fegislhative inteni, and canons of statutory construction all strongly suggest that where
adoption of certain sections would lead to illogical ot unwiorkable resulis, 1t is the substance of
those rules, rather than the procedure, that the Commission should foous on.

As demonsirated by Frontier in 1ts initial comments, the FCC rules can be adopted almost
completely by the Commission, with only minor procedural deletions to prevent conflicts and
absurd results * CUTIA therefore reiterates its belief, as stated 1n (s initial comments, that the

Commission shonld adopt the FUC s rules and associated interpretations, as well as future FCU

P See West Virginia Code § 31G-4-4.

2 Bee, .z, Initial Comments of Frontier Wesat Virginia Inc, and Citizens Telecommunications Company
of West Virginia, d/b/a Frontier Commaunications of West Virginia, Cage No, 19-0551-T-Gl (July 15,
2019) at Appendin A

-

f



amendments (o its nules, to the extent they do not conflict with existing West Virginia statute,
and use its discretion as the expert aganey to resolve any conflicts ?

In that vein, the Commission should reject interpretations, such as that of Appalachian
Power Compuny ef 2l (the “Blectric Companies”),* which go beyond the Commission’s
authority by straying from the key points of the FCO s rules the Legisiature specifically
mandated: fe., their rates, terms, and conditions.

Ag discussed in Commission Staff s comments, SB3 clearly requires the Commission to
“adopt the 1ates, terms and condifions of access 10 and use of poles, ducts, conduits, and rights-
of-way as provided in 47 U.S. Code §224 and 47 CF R §§1.1401-1.1415..7 and the “dispute
resolution process incorporated by reference in those regulations.”™ Purther, Staff makes it clear
that the Commission’s authority is limited 1o that granted to it by the Legislature, and “3B 3 |
limits the Commission’s authonity” over the substantive portions of the FCC’s roles - namely,
the “rates, texms, and conditions” of pole attachments ®

In spite of SB3’s very plain language, the Electric Companies suggest that the
Commisgion somehow has the authority to pick and choose which FCC rules to saplement, For
example, appacently the Electric Companies believe that the Comumission should consider re-
allocation of pole aitachment costs,” ignoring the plain lasguage of SB3 which explicidy ordered

the Commission to adopt the FCC’s pole attachment rate methodologies.

¥ See Comments of CTIA, Case No, 18-0551-T-GL {July 15, 2018} at 1.

¢ See Joint Cornments of Appalachian Power Company, Whecking Power Company, Monongahela Power
Campany, and the Potomac Bdisor Company, Case No. 18-0551-1-GE (July 135, 2019} (“Eleatric
{ompanies Comments™).

* See Staff Initial Comments, Case Mo, 19-0551-T-GE (Raly 15, 2019) ("S1aff Comments™) at 2.

$Seeld at 3.

7 See Bloctric Companics Comments at 11

o



The Electric Companies are flatly incorrect when they state that “it would not have made
sense for the West Virginia Legisiapire to direct the Commission to regulate pole attachments,
but af the same time Looit that jurisdiction in & way that would merely duplicate the existing
federal regulations.”™ SB3 clearly does pust that on its face. Because the Commission is 2
creature of the Legislature, as discussed by Staff)” the Legisiature can Lmit the Commission’s
jurisdiction in any way it pleases. The Legislature’s degire that the Comupission, and pot the
FCC, should have juriadiction over pole attachment complaings in West Virginia Is in no way
inconsisient with the Legislature’s acknowledgement that the FCCs rates, tevms and conditions
for pole attachments have proven fair and efficient and, as dictated by SB3, must be adopted by
the Conunission.

Evenif] as the Electric Companies note, some of the FCC orders and regulations are
under review, ' the PCC roles as they are today must be the foundation on which the
Commission builds its vuleg in conformance with statuie. Furhermore, the vast majority of FCC
pole attachment rules have already passed muster before courts of competent junsdiction, up {o
and including the Supreme Court.”! CTIA opposes any gutting and relitigation of the FCC's
wholly appropriate regime addressing the rates, terms, and conditions of attachment, whick — o
addition to being flatly against the Legislature’s instroctions - is only likely 1o produce the same
resulis while wasting all parties” time and resources.

In the intersst of encouraging deplovment by keeping the Commission’s jurisdictional

transition fo as short a fime as possible, CTLA recomemends that the Commission open 2 formal

Yidoat s

¥ See Staff Comments at 3, cifing Wilhite et of, v, Public Service Comymission, g7l 148 8 E 24273, 150
W Ve 747 (1966}

¥ Sze Fiectric Companizs Comments at 8210,

Usee e, Arlington v, Fed. Comme n Coramyn, 359 U.S. 290 (2013), Arn, Blening Power Sery. Coip v,
Fed, Comme'n Comm'n, 708 F. 3d 183 (D.C. Cix. 2013), cert. denied, 134 8, Ct 118 2Q013).




rulemaking as soon as reasonably practical, preferably with preliminary draft rules for
consideration, so that interested parties can offer concrete, specific suggestions for consideration
and Commission adopiion,

By {ouasel
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David B, Hanna, Esq (WVSH # 8813)
Hanna & Hamna, PLLC

PO Box 3967

Charleston, WV 23339
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I David 8. Hanna, counsel for CTIA hereby certify that copies of the foregoing
Reply Comments of CTIA, have been served upon the following, by first class United
States mail, postage prepaid, this 25™ day of July 2019;

Jacqueline Lake Roberts, Director
Consumer Advocgis Division

700 Union Building

723 Kanawha Boulevard, East
Charleston, WV 25301

VIA HAND DELIVERY
Chris Howard, Esqa.

Linda Bouveile, Bsg

Lagal Division

Public Service Commission
204 Brooks Strest
Charleston, WY 25301

. /
DAVID B, HANNA
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Fuly 25, 2019

Public Service Commission of West Virginia
Atin: Executive Becretary

301 Brooks Sueet

Charleston. WV 25301

Re:  Reply Comwmesis of Crown Castle Fiber LLC, Cave No, 19035171

bl WY 92U eI

Dear Executive Secretary:

Om behatf of Crown Castle Fiber LLC ("Crown Castle™), enclosed hevein for Hiling are an
original and (welve (12} L‘Oplﬂ of Crown Castle's Reply Comments for case number §9-0551-T-
Gl 1 hereby cerufy thay service has been made on all other parties included on the case service
fist for this proceeding.

I¥ yous have any questions. please fee] free to contact me at your earkiest conveniencs,

Sincerely, ;wan,;; i
i

Kara S. 8467 (WVa Bar No, 12470

P Robert Millar, Associate Geveral Counsed
Rebecca Hussey, Utility Relations Counsel

Atiorneys for Crown Castie
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BEFORE THE =

PUBLIC $ERVICE COMMISSION OF WEST VIRGINIA o

CHAREESTON, WV ==

3

o

In the Matter of } =

G I Investigation into Adopti d ) W

ieneral Invesiigation into Adopting an , . b

lnplementing Rules Governing Pole ; Case No. 19-0551-1-G >
Attachments and Assumption of Commission )
lurigdiction Over Pole Attachunents 3

REPLY COMMENTS OF CROWN CASTLE

AR R Sitaitciony)

Pursuant to the Public Service Commission of West Virginia's (the “PSC" or
“Commission™ June 4, 2019 Order {the “Order™ in the sbove-<captioned procesding initiating a
general investigation intw the adoption of rules goveming pole atachment procedures as required
by W.Va. Code § 31G-4-4, Crown Castle Fiber LLU ("Crown Castie”™} submiis these Reply
cormments addressing the issues raised by other commenters regarding the adoption and
implementation of the Pole Altachment Act (“PAA”}, which was codified at 47 US.C. § 224,
and attendard Federal Cornmunications Commission ("FCC"} regulations, 47 CF.R. §§ L1401
{.1425, and the FCC formal complaint procedures regarding pole attachments, as required by
W.Va. Code § 31(3-4-4.

i INTRODUCTION

On July 15, 2019, Crows Castle submitied its initial Comments and recommendations
regarding how the FCC's formal complaint rules can be implemented at the state level n West
Virginia considering that many provisions are unigue 1o FCC operations. It also weighed Inas o
the extent to which the PSC is authorized (o implemerd damages awards pursuant 10 47 CFR. §
1.723,

Eight other parties also submitied comments. In general, many of the other pasties were

in agreement with the substance of Crown Castle’s commoents regarding the Legisiature's

44045683508 v. 2 DI OIFTI-Q006210




requirements. Several of those pariies agree that under Section 31 God-4 of the West Virginia
Code, the Commission must adopt the PAA and FCUC rules and regulations governing pole
attachments, inchusive of the dispute resolution rules and damages provisions contained therein.
However, a minorify of commenters put {orth arguments that are incongruent with the
Legislature’s directive. For instance, some argue that the Commission is not required to follow
the FOC s nules and that the Commission should either substantively change the FOC nles on, in
sorne cases, ignore them aliogether. As discussed below, those arguments conflict with the plain
language of Section 31G-4-4 and, pursuant (o the legisiative directive, may not be followed,

Overall, it is clear that the PST will be reguired 10 update or amend some of Lis existng
processes and rules to comply with the mandate of the Legislabure. Although change is not
always seamless and will Lkely involve a period of adiustment for alt parties, the FCO's rules are
fime-tested. and the Legislature presumably mandated that the PSC adopi them because they
provide for an efficient, iniform framework for the regulation of pole sttachments.
{8 THE PSC MUST ADOPT THE FOU DBSPUTE BRESCLUTION RULES

As Crown Castle discussed in its opening Comments, newlyv-added Section 31G-4-4 of
the West Virginia Code requires the PSC to adopt the federal PAA (which is codified at Section
224 of the Communications Act of 1934, as amended), and the FCC regulations gmrcming pole
atiachments, inclusive of the dispute resolution process incorporaied by reference in those
regulations.! Numerous other parties recognize the same point.” For instance, the West Visginia
Broadband Enbancement Council’s Comments state that the statute “requires the PSC 1o adopt

the dispute resolution process in the FCC Rules” and that “[the statutory language does not give

FCrown Castie Coaes. at § 1L

t See, e.g., West Virginia Broadband Enbancement Council Cmts, at 3; Frontier Cmis, st |5
CTiA Cmis, at 1; City of New Martinaville, City of Philippi, and Craig-Botetourt Eleciric
Cooperative (eollectively, “Public Systems™) Cmis, at 4. 13; ExteNet Systems, Inc. Cmits. at 8.

‘)
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the PSC he option of applying the PSC Rules to & pole attachment dispute.™ Likewise, the
Public Systems’ Comments recognize that Section 31(G-4-4 “establishes 2 new avenue for
apecific types of cases and specifically requires the Commission to adept the FCC's dispute
resolution rufes. As & result, the prior case law, as well as the Commission’s complamd
procedure, is being supplanted inthe case of pole anachment disputes involving heretofore FCC
jurisdictional electric utilities,™

However, a minority of commenters argue that the Commisston i not required to follow
the FCC s rules, and that the BSC should either substantively change FCT rules or, in some
cases, ignore them altogether. Crown Castle addresses specific arguments below. However, the
issue is resoived unequivocally by the plain language of Section 31G-4-4. The statute provides
the PSC “shall adopt the rates, terms, and conditions of access o and use of pales, ducts,
conduits, and rights-of-way as provided in 47 U.S.C. § 224 and 47 CF R, § L1401 - 11415,
inclugive, of the dispute resclution process incorporated by reference in those regulations and
any subsequent roodificntions or additions. . . " The bangnage is mandatory, stating that the
Commission “shall adopt™ The language is not voluntary. It does not say the Commission
“may” adopt the rules.

The statute is also specific and explicit in identifying the regulations that the Legisianue
raquires the Cormigsion to adopt and implement. The Legislature identified the specific federal
statutory and rule sections it was requiring the Commission 1o adopt. The statate requires
adoption of the rules in 47 C.F.R.§ {.1401-1.14185, and the statute explicitly states the

{egislature requires the adoption of the “dispute resolution process incorporated by reference in

3 West Virginia Broadband Fahancement Council Cmis. at 3.

* Public Systems Crats. at 13,

FRA-I58E-93G1v. 2 CLDIRTIN02 1



those regulations.”™ Section 1.1404{a) of the FCC’s rules siates that “Pole attachinent complaint
proceedings shall be governed by the formal complaint rules in Subpart E of this part, §§ 1.720-
1.740, except as otherwise provided in this subpart J.*® Thus, when the Legislature explicidy
stated that the PSC must also adopt the complaing progcedures “incorporated by reforence in those
regulations,” it was explicitly referencing the incorporation by reference of Sections 1.720-
1.740.7 Pinally, Section 31G-4-4 also plainly siates that the PSC must adopt “any subsequent
modifications or additions to the provisions of the United States Code or Code of Faderal
Repulations provisions referenced herein,”

The language of Section 31G-4-4(b) is unambiguous and, therefore, must be
irplemenied as plainty stated, withowt amendment based ou what soree parties argue the
Legistature must have aciually intended. In many cases, those argumsnts reflect the cormmenting
party s dispieasure with the substance of what the Legisiature required, However, any
disagreement with the Lepislature requires amendment by the Legislature. The PSC cannot re-
write the stafute.

Aa The PSC Must Adopt FCC Dispute Resolution Rules, With Rave Exception

In its opening comments, Crown Castle discussed how Section 31G-4-4 mandate§

adoption of the FUC dispute tesolution rules in their entirety, with rare exception.” Other

*'W.Va Code § 31G-4-4(b).
%47 CFR. § 1.1404¢a).

? Although Crown Castle agrees with many of Frontier’s comuments, to the extent that Frontier
does not acknowledge the statuie’s explict requirement o adopt the FUC dispute resolution
procedures, Crown Castle belisves Frontier's discussion s inacourate. See Frontier Cmis. at 2,

 W.Va Code § 310-4-4(b).
? Crown Castle Cmts, at § 1.5,

ABAO0-R88-050 1w 3 (HBZRTIR00210



commenters recognize the same point.’® However, some coramenters suggest that the PSC has
maore fatitude to depart from the FCOs dispiste resolution rules, either in part or even entirely.
As discussed above, generally, those comments conflict with the plain language of the statute,
Crown (astle addresses some of the more specific arguments below,

For example, Stafll argues that the PEC cannot adops the FOC dispute resolution rules
because to do so would “vielate four (4} starutory provisions.”!! Staff also argues that having a
separste procedure for pole attachment disputes would be an “absurd resuit” that it claims was

2

“cleatly not the lepisiative ntent.” * S0ails assertions are erroneonus.

First, adoption of a specific, expedited procedure for pole attachment disputes that differs
from the procedure for other types of disputes before the PSC is not an “absurd result™. Indeed,
it is a highly logical result. Certain types of disputes may require sxpedited procedures, such as
in this case, where time is of the essence because the Legislature has explicitly expressed the
policy and intent to promote the rapid deployment of broadband. ™ Morcover, there is no
practical reason why the PSC cannot bave different procedures for different disputes. Such a
scheme is not uncommon, particularly where cerlain issues can and should be resalved on an

expodited basis.™* As Swff notes, the Legislature was well aware of the fact that the PSC has a

current set of procedures. Thus, the Legislatue’s intert was clearty to requize a change.

® See, ¢.g.. West Virginia Broadband Enhancement Council Omits. at 4-5; Frontier Cmits, at 1.2,
1 Geaff Crots. at 4.

12 .

B Va. Code § 31G-1-1{1}

M See, eg, 2LCFR.§ 56.110and 45 CF.R, § 46,110 (FDA and HHS regulations allow
institutional Review Boards o review cortain categories of research through an expedited
provedure); 39 CFR. § 955,43 {providing for expedited and acerlerated procedures for Postal

Service Board of Contract Appeals regarding disputes under g certain monetary threshold); 15
C.F.R.§ 7688 (Bureay of Industey and Sccusily provides expedited Heensing procedures for

5

!
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Second, adoption of the FCC rules would not violate West Virginia law. As a threshold
rmaiter. i is entirely possible for the Legishature w grant the PSC authority in Section 31G-4-4
for pole attachments that may be differcat from the authority granted {or limits on the F5C’s

authority) set forth in other statutory provisions. For example, Staff argues that the FCC rules

7Y Y, Seetion 24-4+7 does aot “prohibit” the PSC from cver essessing damages. Nothing

in Section 24-4-7 prohibits the Legislamre from granting the PSC authority in a separate
provision to assess damages in 2 particular class of cases, 4s is the case here, As Sl points ou,
“when 1wo statutes are inconsistent and there is conflict, the latter statute in time prevaiis.™
Thus, the Iatior in time statite in this case, Section 31G-4-4 controls 1o grant the Commission
new authority, even if it may conflict with prior statutes, Likewise, there i3 no “confiict”
betwaen W.Va. Code § 24-7-1 providing the Commission general nilemaking authority to adopt
rules of procedure and the latter adoption of § 310-4-4{b} In which the Legislature specifies
specific procedures for a particulsr class of cases.

On other issues where Stafl argues there s a conflict, for example the imposition of filing
fees, as Crown Castle and other commenters noted, the Commission can omit such pon-
substantive provisions.!” Such a nou-subsiantive “condlict” between the FCC’s rules and the

Commission’s avthority is not greunds for wholesale rejection of the clear statutory requirement

10 adopt the FCC’s pole attachment dispute resolution procedures.

reviewing and processing license applications for the export of an eligible iter: to a non-
controtled country within statutory time Jimits),

1% Saff Cmits. at 5,
¥Id a8,

7 Crown Castie Cmits. at 6-7; West Virginia Broadband Enbancement Council Cmts. at 4-5;
Frontier Crots. at 1-2.

4850-2568-0508 v 2 MO3RVE-ODR (G



Third, S1aff™s assertion that 47 C.FR. § 1.735 is an opening Tor the Commission to
completely reject all of the FCCs dispute resofution procedures is incorrect.’® Section 1.735(a)
provides that the FCC “may issue sueh orders and conduct its proceedings as will best conduce
to the proper dispatch of business and the ends of justive”? Swaff sugpests that the Commission
could use Section 1,733(a) to either adopt a General Order or i cach individual pole complaint
vase?” adopt an order stating that the Commission will utilize its Procedural Rules.? b other
words, Staff suggests the Commission use Section 1.735(2) as a loophole 1o evade the
Legisiature’s mandate to follow FCC procedures.

Sectton 1.735(a} is not 50 broad as Staff suggest. Section 1.735(a) alivws the
Commissiog some discretion in the conduct of its procesdings, but it cannot plausibly be read to
mean that the Commission may completely disregard all of the formal complaint procedures that
the Legistature specifically mundated that the Commission adopt. To argee as much would kead
to an absurd result in which the Commdssion “adopis™ the FCC's dispute resolutions rules from
47 CF.R.§8 L720-1.740 only 1o then use one of those rules, § 1.735, 10 bypass all of the others

and, in 5o doing, ipnore the Legislature’s clear directive snd the plais language of Section 316G~

1% Sgaff Cmts. at 14-16.

Ra7CERR §1.735a)

** There appears 1o be some confusion regarding the involvement of “make ready” and “pocess”™
in pole attachment disputes. Although Article 4 of Chapter 31 G 1s entitled “make-ready pole
gecess,” not every dispute regarding pole attachments involves make ready or access. Some
digputes may involve only the annual rate, for example. Other disputes may involve whether a
particular erm or condition of attachment is just and reasonable.

4 Graff Cmts. at 14, From a purely practical perspective, Staff's suggestion would not work on a
case-by-case basis because the case would be initiated by the complainant filing & complaint
under the pole attachment dispute procedures, which would assume certain substantive
requirements {e.g., under the FCC rales, the complaint must set forth the party’s entire case and
proof), only to then have the Commission declare that the rules and assumpiions will not apply.

~
Ed
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4-4.3 Moreovey, that some of the FUC s rules allow some level of “flexibility” or “discretion”
in processing cases cannot logically be interprated as an invitation to the Comnission to
completely ignote Section 310G-4-47s explion divective in favor of relaining the current practices
and procedures that the Legistature clearly indicated it must give up.

. The Commission Cannot Re-Write The FOC Rules

Drespite the plain language of Section 31G-4-4, several parties argued that the
Conunission should change the subsiance of the FCC s rules, Those arguments are mistaken and
fundamentally conflict with the samte. As demonstrated above, the plain language of Section
31G-4-4(k) explicitly requires the Commission {o adopt the FOC rales, and any fatore
amendment thereto, The gtatute leaves no room for the Commission o alter the wubstance of the
FCOs rules, which the Legislature clearly intended the PSC o specifically foliow.

The comments from the slectric utilities™ are entirely erroneous and must be disregacded.
Their comments are not responsive 10 the Conunission’s Order, bud rather, are targeted at
attacking the substance of the FCC's rules. In addition 1o being wrong factually, jepally and as a
public policy matiee, the Electric Utilities” comments are trrelevant. A

The Legislature has clearly stated that the Comenission is required to adopt the FCC’s
rules, in their entirety, The Electric Utiities’ argument appears to recognize this, but posits that
they are going to seck legisiative change ™ However, the Electric Utilities’ hopes for future

legisiation are not grounds for the Commission o disregard the plain language of Section 31G-4-

22 Bae W.Va, Code § 31G-4-4 {stating the Commission “shall adopt the rates, terms, and
gonditions of agcess 1o and use of poles, ducts, conduits, and rghts-of-way as provided in 47
US.C § 22 and 47 CF R § 1.1401 - 11413, inclusive, of the dispute resolution process
incorporated by reference in those regalations . . )

¥ appatachian Power Company, Wheeling Power Company, Monongshela Power Company,
and the Potomac Edison Company (collectively the “Flectric Utilities™).

H plectric Utilities Cmts. &t 3.
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4(b) mardating the adopiion of the FCC's pole rules, lncluding dispute resolution procedures. ™

The Electric Utilities argue that the sole purpose of Section 31G-4-4 was o “transfer repulatory
authority from the federal level to the state [evel. ™ Bat that argument mischaracierizes and
maccurately minimizes the plain language of Section 314G-4-4. Fust, there is no such indication
of irtent. To the contrary, the Legislature’s explicitly states that the “primary goal” of Chapter
311G is to promote the expedited deployment of broadband Internet communications. Section
31G-1-11) states “ig is the primary goal of the Governor, the Legislature and the citizens of this
state, by the vear 2020, o make every municipality, commnmity, and rural area in this state,
border 1o border, accessible (o Internet communications through the expansion, extension and
general availability of broadband services and technology.™ Section 310-4-4 grants the
Commission regulatory authority over pole attachments, as set forth in Chapter 310, Article 4,
specifically to facilitate the “primary goal” of expaditing buemet deployment, The Legislature
clearly mandated adoption of the FCC's pole attachment rules because they provide specific
timelines for deployment by pole owners and also expedited dispute resolution procedures. As
Crown Castle demeonstrated in its opening comumers, in Jufy 2018, the FCC issued a Report and
Order ercating an updated, uniform set of procedural rules for format complaing proceedings. ™

The purpose was 10 “sireaniinef] and ronmsolidatef] the procedural rules governing formal

7 The Blestric Usilities assertion that the language of Section 31G-4-4(b) is “vapue™ is
untenable. As discussed above, Section 31G-4-4(b} Is explicit and clear, identifying specific
sentions in the C.E.R. that the Legisiature requires be adopted. The statwe is not remotely vague.
* Blectric Uilities Cnats. a1 5.

W Va Code § 31G-1-1{1 1

& It the Muatier of Amendmers of Procedural Rufes Governing Formal Complaint Froceedings
Deleganed to the Enft Bureaw, Report and Order, 33 F.C.C, Bed, 7178 (2018) [hereinafler 2018
Formal Complaind Rufes Order}.
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complaints.” (sinphasis added}.?® By adding Section 31G-4-4, the Legislature clearly recognized
that the FOC's simplified procedures make it easier for attaching parties to obtzin prompt relief,
The Legisiature, Eherefore, mandated adoption of the FCC s dispute resolution rules, and the PSC
can, should, and must adopt these rules in their entivety, with rare modification, as discussed
below,

Similarly, S1affs suggestion that the Commission can alter the substance of FCC rudes
conflicts with the language and intent of Section 31G-4-4. For example, Staff suggests that
“some flexibility” should be permitted for Staff 1o alter the FCC's well-established pole rate
formulas® At a minimum, $taff's position conflicts with the plain langaage of Section 31G-4-
4(b). The assertion is also based on a false promise; specifically, Staff reference the “true cost”
of attachment and wanting the abifity to ensure ratepayers are not “subsidizing™ the services
provided by the attachers. But the FOC s formula, which has existed for decades, recovers the
cost of attachments and does not provide a subsidy. Instead, it has survived many challenges,
and been upheld as recovering the aciual costs imposed. As repeatedly found by the FCC and
courts, the FCC's fully aliocaied rent formula more than fully compensates pole owners for the

cost of accommodating pole attachments.®! In its 2011 Pole Order, the FCC again refected

¥idoaty 1.
¥ Syaff Cots. at 19-20.

W See, ey, AEP v, FCC, 708 F.34 183, 189 (D.C. Cir. 2013) (citing Llabama Power Co. v, FCC,
313 F.Ad 1357, 1370-73 (4 h Cie, 2002 (YA ny implementation of the (FUC cable pole
attachment rate] (which provides for much more than marginal cost) necessarily provides just
compensation.”ys; dmendmerd of Commission’s Bufes & Policies Governing Pole Attachments,
Consolidated Partial Order on Reconsideration, 16 FCC Red 12103, 99 15-25 (2001 ) Tremon
Cable TV, Ine. v, Missouri Pub. Serv. Co., PA-S1-0037, 9 4 (rel. Jan. 25, 1983 ("Since any rate
within the range [1.e., marginal cost 1o Cable Rate forraula] assures that the wtility will receive at
least the additional costs which would not be incurred but for the provision of cable attaclunents,
that rate witl not subsidize cable subscribers at the expense of the public.™). This fact was
recognized by Congress when it enacted the 1578 Pole Attachment Act. See 5. Hep, No, 95-380,
at 86 (197, reprinied in 1978 USCC AN I0S, 124 (1977 Semaie Repori™; (“CATY offers an

19
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arguments claiming that its updated rental rate formula would cause utility rafe payers to
subsidize non-utiiity attachments. The FOC explained:

The new telecon rate is compensatory and is designed so that utilities will nothe
crosg-subsidizing attachers, a3 it ensures that utilities will recover more than the
incretnental cost of making sttachmenss. The record provides no evidence
indicating that there is any category or type of costs that are caused by the
attacher that are not recovered through the new telecom rate.™

We find no evidence in the record that supports the utilities’ assertions that the
lower-bound telecorn formuly resulis in rates so low that i forces electric
ratepayers to subsidize third-party attachment rates. Under economic and legal
principles, a given service is not subsidized by other services if the rate for the
service produces revenues that cover all of the costs caused by the service. In this
case, neither the firm that provides the given sevvice and other services, nor the
cusiomers of those pther services, are made worse off by the firm incurring costs
to supply the service, The given service {e.g., access 10 poles) does not subsidize
other services {e.g., electric serviee} If its rate produces revennes that cover the
incremenis! costs of providing the senvice.¥

Irt short, the FCC yules do oot make subscribers subsidize pon-utility services. The Legislature
undersiood this and did not intend o allow the Commission or Staff o abandon and re-invent
aver forty years” worth of FCC expertise and experience,

‘The Electric Utilities” argument thai adoption of the FCC regulations in total is
inconsistent with the Commission’s broad authority and could upser existing contracts previously

approved by the Commission is unsupported and irrelevant.™ First, the Electric Utilities cite no

income-producing use of an otherwise unproductive and ofien surplus portion of the plant.”) The
United States Supreme Court upheld the Cable Bate in 1987, FUC v, Florida Power Corp, 480
1.5, 245 (1987},

32 fn re Implementation of Section 224 of the Aet, FOC 11-80, 26 FCC Red. 52409 182 (2611}

¥ 7d aty 184 (citing Alabama Fower Co. v. FCC, 311 F.3d at 1370, See also William J. Baumol
and Dhetrich Fiacher, Super Fairness: Applications and Theory, Ch, ¢ (1986}, Gerald R,
Fauthaber, Cross-Subsidization: Pricing in Public Exterprises, 65 Avi. ECON. REV. 366, 966-77
(1975

3 pleetric Utilities Cmits. at 7.
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factual or other support for their assestion.” Second, in any event, any existing agreemert
governing sttachment of cable or telecommunications facilities to utility poles is already sabject
o the FCC's pole attachment rales, If a current pole atiachment agreement would be “upaet” by
the FCC's sules, then the agreement already is unlawful

The Eleciric Utilities” srgument that the FOC's rules confliet with the make ready cost
recovery in Section 31G-4-1 is also inaccurate.’® The Electric Utilities argue that Section 31G-4-
I requires @ new endrant i pay “all make ready costs,” and that Sections 1,141 1{d¥4) and
L4 E5(h) of the FOCU7s rules relieve the new attaching party of certain cosis. Section
1341 H{d}4} of the FCC s rules provides that a utifity company may not charge a new attacher
“t0 bring poles, attachments, or third-party equipment into compliance with ¢urrent published
safety, reliability, and pole owner construction standards guidelines if such poles, attachments, or
third-pany equipment were out of compliance because of work performed by a party other than
the new attacher prior © the new attachment.™ Section 1.1415(b) does not deal with costs a1
all, but rather provides that a wtility cannot deny an attacher the sbility to overlash due to
preexisting viclations caused by snother atfaching party, or require that sew overlashing party 1o
fix preexisting violations caused by other attachers.® Those FCU mles, which revognize the
axiomatic proposition that a new attaching party should not respoasible for fixing violations
caused by other parties, do not condlict with Section 31G-4-1, Section 31G-4-1(3) provides that

“Make Ready Costs” means the costs incwred by an Attacher associated with the

ransfer of the facilities, antenna, lines or equipment of 2 Pee~Existing Third Party

User, undertalcen by an Attacher to enable attaclment fo the utifity pole or simiiar
structure. Make-Ready Costs that are to be paid by an Attacher include, without

¥ 1d.
% Electric Utilities Cmts. at 7-3.
47T CER § 1A
I a § 1 1415(b).
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Timiration, alf costs and expenses 1o relocate or alier the attachments o faciiities

of any Pre-Exasting Third Party User gs may be necessary {0 aocommodane an

Attacher s otiaciment ¥
Seetion 31G-4-1(3) inclhudes the same concept as provided in the FCC s rules. The attacher is
oaly required to pay ¢osts to relocate or alter pre-existing attachments “as roay be necessary to
accommadate an Attacher’s attachment.™ Fixing a pre-exisiing violation of standard safety or
engineering rules is not “necessary 1o accommaodate” the new attaching party’s attachment,
Rather, a pre-existing violation should have alresdy been correciod at the cost of the panty
causing the vielation: it was necessary to correct viodations regardiess of any new attachment.

Maoreover, if Section 31G-4-1(3) conflicts with federal rules, it is presmpted an
unenforceable,

C. The PSC Need Not Adope Langnage that is Purely FOC-Speeific, But Must
Adept Rules That Achieve the Same Result

Crown Castle agrees with the position of other parties that “the PSC should sdopt the
FCC Rules largely 8s is, with only a few modificatiens. . . ™! As Crown Castle explained in s
opening Comments, (o the extent the FCC’s niles are more specific than the West Virginia Rules
of Praciice and Frovedurs contained in 156 C.S.E, | {the “West Virginia Commission Procedursl
Rules™), the PSC still must adopt those rules, as mandated by the Legislature, While the
Commission can make limited modifications to those FCU rules involving purely logistical
rmatters that are “unique 1o FCC operations,” any alieration of the FCC s rules must endeavor to

maintain the rules’ purpose, The clearest example of this is nules referencing the FCC's

B i,

¥ West Virginia Broadband Enhancement Coungil {nts. at 3. See alse Froatier Cmis, at 1-2
{(“Section 4 does not require that the Comamission adopt the FOU's peculiar procedural rules in
toio . . . por must the Commission adopt cules that, both on their face, may apply only 1o the
FOC, not this Commission.”).

ARN-ASEER 50 v 2 O HOIRT LA L



electzonic fling system. ¥ The Commission can abier the language of the FOC rules to refergnce
it own filing systam, gt 10 the exignt it currently only accepts hard-copy filings for complaings,
it should also consider adopting an elecironic fiing option.

For rules that are not facialiy inapplicable to pole attachment complaints or that involve s
mere substitution of the PSC’s counterpart o an FCC reference, however, the FCC developed
specific pleading requirements for a reason, and the Legistaiuee ndended for the PSC 1o copy
them. This includes rules related to the time of answers and teplies™; “executive level” pre-
filing settlement discussions™; the provision of staffesupervised mediation serviges™; initial
status conferences™; and the institution of 2 uniform 270-day shot clovk for reselution of formal
complaints.*’ In the FCO s experience, such requirernents have, among other things,
“significantly improved prospects for resolving [pole sttachment] disputes quickly” and have
been found to be “an effective vehicle for refining the matters in dispute, addressing discovery

requests, and exploring settfement options. ™

Crown Castle also agrees with the West Virginia Broadband Fohancement Couneil’s

Compens that a “principal value” of the FCC ndes is that they “allow]] the parties 1 work out

2 Gee 47 CLERL 85 1,731, 1.734.

1334, a0 §§ 1.72608), V.728(); In the Maiter of Amendment of Procedwral Rules Governing
Formal Complaint Proceedings Delegated 1o the Enft Buredn, Report and Order, 33 F.C.C. Red,
TVI8 (2018 [hereinafler 2018 Formal Complainm Rules Order}, &t *H 36,

H4TCER. § 1.723¢g); 2018 Formal Complaim Rudes Ovder, supra note 43, at § 16,
T 47 CFR. § 1.737; 2618 Format Complaint Rules Order, supra note 43, at 9 17,

# 47 C.FR. §1.733: 2018 Formal Complaint Rules Order, supra note 43, at 9 18.
47 CFR. § 1740, 2018 Formal Complaint Rules Order, supre note 43, at 9% 20-23,
#2018 Formal Complaing Rules Order, supra note 43, st 99 16, (&

{4
184045682501 v.2 01387100210



disputes knowing the FCC substantive and procedural rutes will apply in the event the dispute is
not resolved consensually.™™ The PSC can and must adopt all such rules,

Additionally, the FCC rules adopt 2 uniforr approach to discovery, thereby giving
parties greater certainty regarding the discovery process and available discovery mechanisms.™
in conirast, in West Virginia, discovery is not specifically provided for in the context of formal
complaint proceedings, and “[tjhe Commission will not resolve discovery disputes unless a
mwotion is filed seeking Cornmission action.™ The FCC's rules seek 1o avoid engaging in such
costly discovery motions.” As with the FUC procedures regarding pleadings, the FCC's
enhanced discovery mechanisms create a stneamlined. predictable process that facilitates
narrowing the facts and Issues in dispute.™ Section 31 G-4-4 mandates that the PSC adopt the
procedures and rules in the FCC™s Rules.

I,  ADOFTION OF THE FCOS “DAMAGES” RULE WOULD NOT CONFLICT
WITH WEST VIRGEINIA LAW

The PSC’s Order expressed concern regarding “the apparent conflict between Section
31G-4-4 and 24-4-7 and cases decided therennder,” and in particalar, how this confliot affeots
their ghility 10 implement damages swards under Rule 1.723.7* Crown Castle explained in its
initial Comements that the Legislature granted the PSC suthority to award refunds and damages

through its passage of Section 31G-4-4, which mandates that the PSC adopt the provisions and

¥ West Virginia Broadband Exnhancerment Council Cmits, at 2,

47 CER. 8 LT30; 2008 Formal Complaint Rules Order, supra note 43, at 9 9,
1 West Virginia Commission Procedaral Rules § 150-1-13.6.6,

P See, ep, 47TCFR § 1LTI0

3} 2018 Farmal Complaing Rules Order, supra note 43, at 948 1, 9.

M Order at 4.
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practives of the PAA and FOC regulations related to pole attachiments.® Therefore, under the
FCO's Rules as adopied by the PSC, a complainant in a formal FOC complaint proceeding may
request damages under Section 1,723, and the Coraraission may “{olrder a refimd or payment, if
anppropriate” pursuant fo Section 11407, The West Virginka Broadband Enhancemernt Courncil
agrees.>

Although prior case law’” held that the Commission’s authority under the then-existing
statutes was limited to prescribing rates and practices, “thosc cases were decided under a
different paradigm,” and Section 31G-4-4 “supplanied™ that case law and the PSC’s compiaing
procedures.” While enforcement of an award of damages may still ultimately involve the
prevailing party seeking enforcernent of the PSC's award incourt,” in such cases the findings of
the PEC should serve as conclusive evidence of the legitimacy of the petitioner's claims such that
enforeernent by the courts would essentially be sutomatic.™ There is no confiict, as the statute

now grants the PSC the same authority as the FOC with respect to “damages™ awards,

¥ Crown Castle Conts. at § 1L

% West ¥irginia Broadband Enhancement Council Crnts, a8 2,

57 See Carter v, Willis, 145 W, Va. 779, 783 (1960% Whealing Sieel Corgp, v, Pub. Serv. Comm'n,
110 5.E. 489, 491 (1922)

55 Pubdic Systems Cmis, at 13; see afse ExteMet Systems, Inc. Omits, at 12 (¥ This Commission
Ay

has the legal ability and authority fo award damages pursuani o W.VA. Code § 31G-4-4.

* See Authoriy of the diserict courts to enforce sthe Communications Act and FCC orders—
Enforcement of FOC orders for the paymesi of moneyp, § Bus. & Com. Litig Fed. Cis. § 97:48
{4th ed.); 47 U.S.C. § 407 {“If 2 carrier does not comply with an order for the payment of money
within the time limit in such order, the eomplainant, or any persen for whose benefit such order
was raade, may fife in the district court of the United States . . . or in any State court of general
jurisdiction having jurisdiction of the parties, a petition setting forth brisfly the causes for which
he claims damages, and the order of the Commission in the premises.”).

S 47 £18.0. § 407 (“Such suit in the district court of the United States shall proceed in all

respects like other civil suits for demages, except that on the irial of such suiis the findings and
order of the Commission shall be prima focie evidence of the facts therein stated .. 7).

16
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iv., CONCLUSION

Crown Castle respectfully submits these reply comments and recommendations regarding
how the FCCs formal complaint rules can be implemenied at the siate level in West Virgima
considering that many provisions are umque to FCU operations, as well a3 the extent 1o which
the PSC is authorized (o implement damages awards pursuant to 47 CFE. § 1.723,

Hespectfully submitied,
U ;‘ R ;_‘,--_.‘
.'rw;}“‘ [l E\. ,;{n‘m"""-w-
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Kara S. _?:f:étdn % ,} Bar No. 12470)
Robert 3liag
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conditions of access 10, and use, of poles, ducts, conduits, and rights-of-way as provided in the
FCC regulations.

The WVCTA submits these reply comments in this matter. While the WVCTA is
generally supportive of the position taken by Stsff in its conments, Sta¥f does appear to propose
one change with regard to pole rental rates that would be inconsistent with the statutory
provision that “[¢]he commission shall adopt the rates, ferms, and conditions of access o and use
of poles, ducts, conduits, and rights-of-way as provided in 47 U.S.C. § 224 and 47 CFR. §
3140111415, . . 7 See W.Va. Code §31G-4-4{b}. Specifically, in ils comments to sections
1.1406 {complaint consideration), 1.1408 (imputation of rates; modification of costs), 1.1409
{allocation of unusable space costs), and 1.1410 {space factor presumptions}, Statt contends that
the Comavdssion must ensure that the pole rate formmulas do not result in pole owners’ ratepayers
subsidizing the services being provided by the attachers.  See Staff Inital Comments, pp 19-20.
In these sections, Staff indicates that it wants “sorse fexibility in the formulas” for calculating
rates 1o ensure that such sobsidization does not socur. &

The FCC’e rate formulas adopted pursuant to 47 US.C § 224 fully compensate pole
owners for costs associated with accommodating a pole aitachment. The Cable Formula has been
well-vetted over the past several decades at both the federal and state levels and repeatedly found
by regulstory agencies and by the courts, ineloding the 1.8, Supreme Court, to produce rates that

are just, reasonsble and fully compensaiory to the wiility.® Moreover, attachers are required to

2 e, e.g., Implemeantction of Secion 224 of the Act, Report and Order on Reconsideration, 26 FCC Red $240, 9
130-131, 181 201 1) #2011 Pols Order™), aff'd, dmerican Elect. Power Serv. Carp.v. FOC, T8 F A4 183 (DG,
Cir. 2013 (“AEP v. FCO™), cert. demied, 134 5. Cr 1B {2013}); 2011 Pole Order 184 ("W find no evidence in
the record that supports the ntilities’ assertions that the [FCC rate] resulfs in vates so low that i forces eleciric
TRtepayers (o subsidize third-party attachment rates... The given service (8.¢., aecess ko poles) does not subsidize
oiher services {e.g., electric sorvice) if i1s rate produces revenues that cover the incremental gosts of providing the
service.”™); fu re Amendmem of Commission s Bules and Policies Governing Pole Attachments, Consolidated
Partial Order on Reconsideration, 16 FCT Red, 12803, §§ 1525 (2001 (2001 Reconsideration Order™), FOC v,
Florida Powey Corp., 480 UK, 245, 25354 {1087} {finding that it could not be “seriously argued, that 2 rate

2



pay “make-ready” costs a8 a condition to attaching to a pole. Make-ready costs consist of all the
pole owners’ costs associated with making space available on a pole, including the cost of
changing out the pole if that is necessary. Once the atfacher pays make-ready costs, the pole
owner 18 fully compensated for any incremnental costs cavsed by the attachment. The annual pole
rent — which provides pole owners a rent representing a proportional share of all its annual costs
of ownership - is on top of the make-ready charges. As a result, the pole owner is often better off
with sttachments and there is ebsolutely no subsidy.” Adopting the FCC formulas is eritical to
incentivize new construction o encowrage cable and broadband deployment, particularly in rurst
areas. They do not, as suggested by the staff, serve as a subsidy for the attachers’ service. The
Staff*s concerns about utilitv ratepayers subsidizing atiachers so as lo justify flexibility
fornuila rates are simply unfounded and contradicted by all available evidence.

hmplementation of the FCC niles is mandated by W.Va, Code §31G-4-4 and does not
allow any flexihility for the raie formulas, as sought by Staff, Adoption of the FCC’s rules by
the Commission, in fact, will promote the kind of regulatory predictability and uniformity that

encourage providers” investinent in and deployment of broadband networks.

providing for the recovery of fully allocated cost, including the cost of capital, is confiscatory.™); dlebama Power
Co v, £CC, 311 F34 1357, 1363, 1370 (4 1% Civ. 2002y; Detrodt Edison Co. v. Michigan Public Serv. Comm'n,
Mos, 203421, 203480, ship op., 5t 3-4 (Mich, Ct. App. Nov. 24, 1598}, affirming Connonegrs Power Co., Detroit
Edison Co., Setting Just and Reasonable Rates for Attackmenis to Utility Poles, Ducts and Conduits, Case Nos. U-
019741, U-010818, U-01083 1, Opinion and Order (Mich. Pub. Serv. Comm'n Feb, 11, 1997}, appeal denisd, 461
Mich, 853, 607 N.W.24 386, 1999 Mich. LEXIS 3252, 1999 WL 711854 (Mich ), In the Marter of Treston Cuble
TV, Inc. v, Missauri Public Serv Ca., PA-B1-0037, 9 4 (rel, Jan. 25, 19853 {“Since any rate within the range assures
that the utility will receive at least the additional costs which would not be incurrad but for the provision of cable
sitachments, that rate will not subsidize cable subscribers gt the expanse of the publie.™.

% See Alnbama Cable Televom Ass nv, Alahama Power Co., 16 FOC Rod V2209, §58 (2001) (*The {FCCY s cable
rate formula, ogether with pavment of make-ready expenses, provides compensation that exoveds just
compensation. In instapces wheve siiachers pay the costs of 3 roplacement pole, the artacher aciually increases tha
utility’s asset vales and defers scme of the costs of the physical plant the utifity would otherwise be required o
construct as part of its core service."}.
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