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47 USC 224: Pole attachments
Text containg those laws in effect on Qoicher 8, 2018
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Effactive Date

§224. Pols attachments

{a} Definitions

As used in this section:

{13 The term "utility” means any person who is a local exchange carvier or an eleciric, gas, water, steam,
or other public utility, and who owns or controls peles, ducts, conduits, or rights-of way used, in whole or in
part, for any wire communications. Such tarm dogs not include any raiiread, any parson who is cooparatively
organized, or any person ocwned by the Federal Government or any Stata.

{2} The term "Federal 3overnment® means the Governmient of the United Stales or any agency of
ingfrumentality thereof.

{3} The tarm "Stale” means any State, teritory, or pogsesaion of the United Slakes, the District of
Columbia, or any polilical subdivision, agency, or inglrumenialily thereof,

{4) The tarm "pole attachment” meaans any attachment by a cable felevizion system or provider of
telecommunications service to 3 pole, dust, conduit, or right-of-way owned or controliad by g utifity,

{§) For purposes of this saclion, the term "talecommunications carriar” (a2s defined in section 153 of this
title) does not inciude any incumbent {ocal exchange camier as defined in section 251(h} of this title.

{b} Authority of Commission to reguizie rates, terms, and conditions; enforcement powers;

promuigation of regulations

{1} Subject o the provisions of subsection {¢) of this section, the Commission shall requizte the rates,
tarms, and conditions for pole altachments o provide that such rales, lerms, and conditions are just and
reasonable, and shali adopt procedurss necaessary and appropriate to hear and resolve complaints
concarning such rates, terms, and condifions. For purposas of enforcing any determinations resulting from
complaint procedures established pursuant fo this subsection, the Commission shall take such action as i
deems appropriaie and necessary, including issuing cease and desist orders, as authorized by section 312
{0y of this title.

{2} The Commisgion shail prescribe by rule renulations to carry out the provisions of this section,

{c} State regulatory authority over rates, terma, and conditions; preemption; cerdificstion;
sirpumsiances constituting State regulation
(1} Nothing in this seclion shail be construed 10 apply to, or to give the Commission jurisdiction with
respect to rates, terms, and condifions, or access 10 poles, ducts, conduits, and rights-of-way as provided In
subsaction (), for pole attachmenis in any case where such matiers are regulated by a Siale.
{2) Each State which regulates the rates, terms, and conditions for pole attachments shall certify to the
Commission thal-
(A) it regulates such rates, terms, and congitions, andg
{B) in 50 regulating such rates, lewns, and canditions, the Slate has the authorily to consider and does
consider the interests of the subscribers of the services offered via such attachments, as well as the
interests of the consumers of the wility services,

{3} For purposes of this subsection, a State shal! not be considered (o regulate the rates, terms, and
conditions for pole atlachmenis-
{A) unless the State has issued and made effective rules and regulations implementing the State's
regulatory authority over pole attachments; and
{8} with respect o any individual matier, unless the State takes final action on a complaint regarding
such matter-
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{iy within 180 days after the complaint is filed with the Stale, or
{iiy within the applicabie period prescribed for such final action in such rules and regulations of the
State, if the prescribed pariod does not exiend beyond 380 days after the filing of such compiaint.

{d) Determination of just and reasonable rales; "usable space” defined

{1) For purposes of subsection (b} of this section, a rate is just and reasonable if if assures a ulility the
recavary of not less than the addifionsl costs of providing pole attachments, nor more than an amount
detarminad by multiplving the percentags of the tolal usable space, or the percentage of the total duct or
conduit capacity, which is acoupied by the pole attachment by ihe sum of the operating sxpenses and actual
capital costs of the ullity stiributable o the entire pale, dust, condult, or right-of-way,

{2} As used in this subsection, the term "usabia space” means the space above the minimum grade iavel
which can be used for the atiachment of wires, cables, and associated sguipment,

(3} Thia subsection shall apply o the rate for any pole attachment used by a cabie television system solely
to provide cable service, Until the effective date of the reguiations required under subsection {e}, this
subsection shall also apply 10 the rate for any pole atlachment used by a cable systern or any
telecommurnications carder {do the extent such carier is not a parly o a pole attachment agreement) {o
provide ary telecommunicstions service.

{e} Reguiations governing charges; apportionment of costs of providing space

{1] The Commission shall, no iater than 2 vears after February 8, 1986, prescrive regulations in
accordance with this subsection tn govem the charges for pole attachmeants used by lelecammunications
carrars 1o provide telecommunications services, when the parties fail 1o resolve a disputs over such
charges, Such regulations shall ensure that a utility charges just, reasonable, and nondiscriminatiory rates
for pole atlachments.

12 A utility shall spportion the cost of groviding space on a pole, duct, conduil, or right-cl-way ather than
the usable space among entities so that such apporticnment eguals two-thirds of the costs of providing
space other than the usable space thal would be allocated to such entity under an equal apporticnment of
stch costs among ail attaching entiities.

{3) A utifity shail apporiion the cost of providing usable space among ali entities according to the
percentage of usable space requirad for sach entity.

{4) The regulations requirad under paragraph (1) shall becoma sffactive 5 years after February B, 1386,
Any increase in the rates for pole attachmants that result from the adoption of the reguiations required by
ihis subseciion shall be phased in equal annual increments over a period of 5 years baginning on the
effective date of such regulations.

{f) Nondiscriminatory acCess

(1) A utility shail provide & cable television sysiem or any telecommunications carrier with
nondiscriminaiory access to any pole, duct, conduit, or right-ol-way owned or conirolled by it

{2} Notwithstanding paragraph {1}, a ulility providing electric service may deny a cabie television system
ar any telscommunications carrier access to its poles, ducts, sonduits, or rghts-of-way, on & non-
discriminatory 1 basis where there is insufiicient capacity and for regsons of safely, ralighility and ganerally
applicable enginesaring plrposes.
{g) imputation to costs of pole attachment rate

A ytility that engages in the provision of telecommunications services or cable services shall imputs to #s
costs of providing such services (and charge any affiliate, subsidiary, or assockale company engaged inthe
provision of such services) an equal amount to the pole atachiment rate for which such company would ba
liable under this section.

{h) BModification or alteration of pole, duat, candulf, or right-of-way

Whenevar the owner of a pole, duct, conduit, or righi-of-way intends to modify or alter such pele, duct,
conduit, or right-of-way, the owner shall provide written notification of such action to any entity that has
obtainad an attachment to such conduit or right-of-way so that such entity may have a reasonable
opporiunity to add to or modily iis exisling attachmant. Any antity thal adds to or medifies s exigling
attachment affer receiving such naotification shall bear a proportionate share of the costs incurred by the
owner in making such pole, ducl, sonduit, or right-of-way accessible.

i) Cosis of rearvanging or replacing attachment
An entity that obtains an atfachment to g pole, conduil, or righi-of-way shall not be required to bear any of
the costs of rearranging oF replacing its attachmant, if such reamangement or replacement is required as a
rasult of an additional attachment or the modification of an existing attachment sought by any other antity
including the cwner of such pole, duct, conduit, or right-ofway}
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Llune 15, 1934, ch. 852, title #, §224, as added Pub. L 85-234, §8, Feb. 21, 1878, 02 Biat. 35 ; amended
Pub. L §7-2h8 Htie | 8106, Sept. 13, 1982, 86 Stat 1001 ; Pub. L. 88-549, §4, Oct. 30, 1884 98 Siad.
2801 ; Pub, L 103414, title 11§, §304(a)7), Ol 26 1894, 108 Stat, 4287 ; Pub. L. 104103, fitle Vil, §703,
Feb 8 1898, 110 Siat. 149 3

AMENDMENTS

1896-Subsac, {a)(1). Pub. L. 104104, §703(1}, inserted first sentenca and struek out former
first sentence which read as follows: "The term 'utility’ means any person whose rales or
charges are regulated by the Federal Government or a State and who owns or controls polas,
ducts, conduits, or rights-of-way used, in whale or in part, for wire communication.”

Subsec. {(a)4). Pub. L. 104104, §703(2), inserted "or provider of telecommunications
senvice” after "systam”.

Subsec. (aX{5). Pub. L. 104~104, §703(3), added par. {5}

Subsec. (){1) Pub, L. 104104, §703(4), inserted ©, or access to poles, ducts, conduits, and
rights-of-way as provided in subsection ()" after "conditions”.

Subsec. (CH2}B). Pub, L. 104104, §703(5), substituted "the services offerad via such
attachmeants” for "cable television services”.

Subsec (d¥3). Pub. L. 104104, §703(6), added par. (3}.

Subsecs. {g)to (). Pub. L 104-104, §703(7), addad subsecs. (g} t¢ {i}.

1594-Subsec. (b}(2). Pub. L. 1035414 substituted "The Conmunission” for "Within 180 days
from February 21, 1978, the Commission”.

1984-Subsec. (C){3). Pub. L. 88-54% added par. {3}.

1882-Subsec. (e}, Pub. L. 37-259 struck oul subsec. (g} which provided that, upon exgiration
of S-year period that began on Feb, 21, 1878, provisions of subsec. (d) of this section wouid
cease to have any effect.

EFFECTIVE DATE OF 1984 AMENDMENT S

Amendment by Pub. L. 98-548 sffective 80 days afier Oct. 30, 1884, except where otherwise
expreasly provided, see section 8{a} of Pub. L. 88-549, set out as a note under section 521 of this
title.

EFFECTIVE DATE

Section effective on thirtieth day after Feb. 21, 1878, see seclion 7 of Pub. L. 85234, set cut
as an Effective Date of 1878 Amendiment note under section 152 of this title,
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47 USEC 228: Telephone operator services
Taxt contains those laws in effect on Ooloher 8§ 2019

From Title 47-TELECOMMUNICATIONS
CHAPTER S-WIRE OR RADIO COMMUNICATION
SUBCHARTER H-COMMON CARRIERS
Part |-Common Carrier Regulation
Jump Tos
Source Lredit
Reoferences In Text
Amsndments
Miscellaneous

§228. Telephone operator services

{a) Definitions
As used in this section-

{1} The tanm "access code” means a sequanca of numbers that, when dialed, connect the caller lo the
provider of operator services associsted with that sequence.

(2} The term "aggregator’ means any person that, in the ordinary course of #s operations, makas
teiephones available to the public of to transient users of its premises, for interstate telephone calls using
a provider of operator services.

(3) The term "call epiashing” means the transfer of a telephone call from one provider of operator
services to another such provider in such & manner thal the subsequent provider is unable or unwilling to
determine the location of the origination of the call and, because of such inabiity or unwillingness, Is
pravented from billing the call on the basis of such iccation.

{43 The term "consumer” means a person initlating any interstate telephone call using operator sarvices.

{5} The term "equal access" has the maaning given that term in Appendix B of the Medification of Final
Judgment entered August 24, 1882, in United States v. Western Eleciric, Civil Action No. 820182 (United
Siates District Court, Bistrict of Columbia), as amended by the Court in its orders issuad prior o Oclobar
17, 1880

(&) The {erm "equal access code” means an access code that allows the public to oblain an equal
access connediion to the carmier associated with that code.

(7Y The {erm "operalor servicas” means any inferstate telecommunicstions servics initinted from an
aggregator location that includes, as a componant, any auiomatic or five assistance 10 a consumer io
arangs for billing or completion, or both, of an interstate telephone call through a method other than-

{A automatic cormpietion with billing to the telephone from which the call criginated; or
{B) completion through an zccess code usad by the consumer, with billing to an account previously
established with the carrier by the consurmer.

{8} The term "presubscribed provider of operator services” means the interstate provider of operator
sarvices 0 which the consumer is connected when the consumer places a call using a provider of
oparator services without disling an access code.

{5} The tenm "provider of operator services” means any common carmier that provides operator services
or any other persan determinad by the Commission {o be providing operator servicas.

{b} Requirements for providers of operator services

{1} In general
Beginining not {ater than 80 days after October 17, 1950, sach provider of operator sarvices shall, at a
fRinimume-
{A) idertify itself, audibly and distinctly, to the consumaer at the beginning of sach telephons call and
beforg the consumer inours any charge for the call;
{E) permit the consumer o terminate the telephone call at no charge before the call is connectad;
{C) disclose immediately 1o the consumer, upon request and at no charge 1o the consumear-
{1 & quiote of its rates of charges for the call;
(i) the mathads by which such rates or charges wili be coliecled; andg
{iif) the methods by which complainis concerning such rates, charges, or collection practices will be
resoived,
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(D ensure, by contract or tanifi, that each sggragator for which such provider is the presubsceribed
provider of cparator sendces (s In compliance with the reguirerments of subsection (&) and, i applicable,
subsection {e)(1};

(B} withhald payment (on a beation-by-location basis) of any compensation, including commissions,
to aggregators if such provider reasonably believes that the aggregsator ) is blocking access by means
of "850" or "800 numbers to intersiate commaon carriars in violation of subsection (1B or (i is
blocking access to gqual access codes in viclation of rules the Commission may prescrioe under
subsection {e3{1);

{Fy not bill for unanswered telephone calls in arsas where egual acoess s available

{G} not knowingly bill for unanswerad telephong calis whare equal socess is not available;

{Hi not engage in call aplashing, unlass the consumar requasts {o be fransferred to anather provider
of operator services, the consumer is informed prior o incurming any charges that the rates for the call
may not refiect the rates from the actual originating location of the call, and the consumer than consents
10 ha ransferrad, and

{1} except as provided in subparagraph (H), not bil for a call that does not reflect the location of the
grigination of the call.

{2} Additional requirements for first 3 years

in addition to mesting the requirermnents of paragraph {1), during the 3.year period beginning on the date
that is 80 days after Cotober 17, 1990, each presubscribed provider of operator services shall idantify
itseff audibly and distinctly to the consumer, not only as required in paragraph (13(A), but aiso for a second
time hafore connecting the call and hefora the consumer incurs any charge.

{c} Requiremenis for aggregaions

{1} In general
Each aggregator, beginning not later than 90 days after October 17, 1936, shall-
(&) post on or near the telephong instrument, in phain view of consumers-

(i} the name, address, and oli-free telephone number of the provider of operator services;

(i} & written disclosure that the rates for all operator-assisted calls are available on request, and
that consumars have a right to obtain access to the interstale common carrisr of their choice and may
contact their preferred interstaie common carriers for information on accessing that carrier's service
ysing thal ielephone; and

(i} the name and address of the enforcement division of the Common Carrier Bureay of the
Cammission, iowhich the consumer may direct complainis regarding operator services;

{8) ensure that each of iis elephones presubscenbed {0 a provider of operator services allows the
consumer to use "B and "8950° access code numbers to oblain access to the provider of operator
services desired py the consumer, and

{C} ensure thal no charge by the aggregator o the consumer for using an "BO0" or "850" ancess code
number, or any other access code number, is greater than the amount the aggregator charges for calls
placed using the presubscribed provider of cperator services.

{2} Effect of Biate law or regulation

The requirements of paragraph {1H(A) shall not appiy 1o an aggregator in any case in which State law or
State reguiation requires the aggregator to take actions that are substantially the same as those required
in paragraph (134},

{d} General riemaking required

{1 Rudemaking procesding
The Commission shall conduct a rulemaking proceeding pursuant (o this subchapler to presorbe
raguiations o
{A) protect consumers from unfair and deceplive practices relating to their use of operator services o
nmlace interstate telephone calls; and
{B) ensure that consumers have the opportunity 1o make informed cheices in making such calls.
{2} Contents of regulations
The regulations prescribed under this seclion shall-
{A) contain provisions to implemant each of the requirements of this section, other than the
reguiremnants established by the rulemaking under subsection (e} on access and compensation; and
(B} contain such other provisions as the Commission determines necessary to canry out this seation
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and the purpeses and policies of this saclion,

{3} Additional requirements to be implemented by regulations
The regulations prescribed under this saction shall, at a minimum-
{A) astablish minimum standards for providers of eparater sarviess and aggregators 1o use in the
routing and handling of emargency telephone calls; and
(B) astablish a policy for requiring providers of operator services to make pudlic infoermation about
recent changes in cperator services and choices available to consumers in that market.

{e) Separaie rulemaking on access and compensation
{1} Access

The Commigsiont shall require-
(A} that each aggregatorn ensure within 2 reasonabis ime that each of its telephones presubscribed o
a provider of aperator sevices aliows the consumar 1o oblain access io the provider of oparator
services desired by the consumer through the usa of an equal actess ondse; or
{2 that &l providers of operator services, within a reasonable time, make available to their customers
a "$50" or "BO0" access code number for use in making operator servicas calls from anywhere in the
United States; or
{C) that the requirements described under both subparagraphs {A) and (B} apply.
{2} Compansation
The Commission shall consider the need 10 prescribe compensation {other than advance payment by
consumars} for owners of competitive public pay telephones for calls routed to providers of opsrator
servicas that are other than the presubscribed provider of operatnr services for such {elephones. Whhin 9
muonths after Octobar 17, 1980, the Commission shall reach a final dacision on whether to prescribe such
cornpensation,

{f) Technological capability of equipment

Any equipment and software manufactured or imporied more than 18 months after Ociober 17, 1984, and
instailed by any agoregator shall be technologically capable of providing consumers with access o interstate
providers of operator services through the use of equal access codes.

o} Fraud
in any proceeding to carry cut the provisions of this seclion, the Commission shall reguire such actions or
MEAsUres as Are NECEsSaTY 10 ansure that aggregators are not exposed 0 undue sk of fraud,

{h} Determinations of rate sompilance
{1} Filing of informational fanff

(&) In general

Each provider of oparator services shall file, within 80 days after Octobar 17, 1894, and shall
mainizin, update regularly, and keep open for public inspection, an infermational tariff specifying rates,
terms, and conditions, and including commissions, surcharges, any fees which are collected from
consumers, and reasonable estimates of the amount of traffic priced at each rate, with respect to calls
for which cperator services are provided. Any changes in such rates, terms, or conditions shall be filed
no later than the first day on which the changed rates, terms, or conditions are in effect

{B) Waiver authority
Tha Commission may, afler 4 yvears following October 17, 1880, waive the reguirements of this
paragiaph only if-
(i} the findings and conclusions of the Commission in the final report issued under paragraph (3B
{iii} state that the regulatory obiectives specified in subsection {d{1)}{A} and (B} have been achigved;
and
{iiy the Commission determines that such waiver will not adversely affect the continued
achisvement of such reguiaiony objectives.

{2} Review of informational tariffs
if the rates and charges filed by any provider of operator services under paragraph (1) appear upon
review by the Commission o be unjust or unreasonabie, the Commission may reguire such provider of
oparator services io do either or both ¢f the following:
{A) demonstrate that its rates and charges are just and reasonakle, and
{B) announce that it mies are available on request at the baginning of each call,
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{3) Procesding required

{4} In general

Within 80 davs after Ootober 17, 18390, the Commission shall initiate a procesding o delermine
whather the regulatory objectives specified in subsestion {d}{1){A} and (B) are being achieved. The
procesding shall-

{i} monitor operator service rates;

(i} determing the exient fo which offerings made by providers of operator senvicas s
improvements, in temas of service quailty, price, innovation, and ather factors, over those avsilable
before the antry of new providers of cperator senvices into the market;

{iif) report on {in the aggregate and by individuai provider) operator service rates, incidence of
service comiplaints, and service offerings,

(v} consider the effect that commissions and surcharpes, billing and validation costs, and other
costs of doing businass have on the overall rates charged fo consumers; and

(v} monitor compliance with the provisions of this section, including the periodic placemant of
elephone calls from aggregator locations.

{8) Reporis

{i} The Commission shall, during the pendency of such proceeding and nat later than 5 months after
its commeancement, provide the Congress with an interim report on the Cornmission's activities and
grogress o date.

{if) Not later than 11 months after the commencement of such procseding, the Commission shall
report to the Congress on s interim findings as & result of the proceading,

{iil) Not later than 23 months afier the commencement of such proceeding, the Commission shall
subrnit a final report to the Congress on its findings and conclusions.

{4} implementing regulations

(A} In general

Unless the Commission makes the determination described in subparagraph (8], the Commission
shall, within 180 days afler subrissian of the report required under paragraph {3} B, complete 8
ruiemaking procesding pursuant to this subchapter to establish regulations for implementing the
reguirements of this subchapter {and paragrapbs {1} and (2} of this subsection) that rates and charges
for oparator services he just and reasonabls. Such reguiations shall include limitations on the amount of
commissions or any oiher compensation given 1o aggregators by providers of operator service.

{8} Limitation
The reguirement of subparagragh (&) shall net apply if, on the hasis of the procesding under
paragraph (314, the Commission makes (and includes in the report required by paragraph {(3XE)ED) a
factual determination that market forces are securing rates and charges hat amee just and reasonable, a3
svidenced by rate levels, cosis, complaints, servica quality, and other relevant factors.
{i} Statutory construction
Nathing in this section shall be construad to aller the ohiigations, powers, or duties of common carriers or
the Cornmission under the other sections of this chaplar,
{Juns 19, 1834, ch. 6852, title H, §226, as added Fub. L. 101435, §3, Gob 17, 1980, 104 Siat 987 ;
amendead Pub. L. 101855, §4, Nov. 15, 1580, 104 Stat. 2780 Pub. L 102-538, ttle li, §2407, Oot. 27,
1992, 106 Stat. 3543 ; Pub. L, 103414, title 11 §8303(a){10), 304{a)(8), Cct. 25, 1504, 108 Stat. 42894
4287

HEFERENCES IN TEXT

This chapter, referred to in subsec. {1}, was in the original "this Act”, meaning act June 19,
1834, ch. 852, 48 Stat. 1084 | known as the Communications Act of 1834, which is ciassified
principally to this chapter. For compiete classification of this Act to the Code, see section 808 of
this tithe and Tables.

AMENDMENTS
1984-Subsec. ()2} to (4}, Pub. L. 103414, §303(a)(10). redesignated pars. (3) and (4} as (2}
and {3), respectively, and struck out heading and text of former par. (2). Text read as foliows:
"The Commission shall initiate the proceeding required under paragraph (1) within 80 days after
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October 17, 1880, and shall prescribe regulations pursuant o the proceeding not iater than
210 days after Qctober 17, 1880. Such regulations shall take effect not later than 45 days after
the daie the regulations are prescribed.”

Subsac. {&)(1). Pub. L. 103414, §304(a)}{8), struck out "within 9 months aRler Oclober 17,
19907 after "The Cornmission,” in intraductory provisions.

19382-Subsec. (d)(4HA). Pub. L. 102-538 inserted "and aggregators” after "operator services”.

1g80-Subsac. (b)(1). Pub. L. 101-555, §4{a), substituied "90 days” for "30 days",

Subsec. (B} 1) Pub. L. 101555, §4(b), struck out subpar. {J) which read as follows: "not
bill an interexchange tslaphone call to a billing card number which-

(i) s issued by ancther provider of operator services, and

(i) permits the identification of the other provider,
unless the call is billed at a rate not greater than the other provider's rate for the call, the
consumer requasts a spacial service that is not avaiiable under tariff from the other provider, or
the consumer expressly consents {o a rate greater than the other provider's rate”

Subsecs. ()2}, (K1), (h}{1)(A). Pub. L 101555, §4(a}, substituted "20 days" for "30 days",

CONGRESSIONAL FINDINGS

Pub. L. 101435, §2, Cct 17, 1880 104 Stat. 986 | provided that: "The Congress finds that-

“{1} the divestiture of AT&T and decisions allowing open entry for competitors in the
talaphone markstplace produced a variety of new services and many new providers of
existing telephong services;

"2} the growth of competition in the telecommunications market makes it essential to
ensure that safeguards are in place to assure faimess for consumers and service providers
alike,

"3} a variety of providers of operator sarvices now competa to win contracts to provide
cperator services to holels, hospitals, airports, and other aggregators of telephone business
from consumers;

"{4) the mere existence of g variely of service providers in the operator services
marketplace is significant in making that market competitive only when consumers are able io
make informed choices from among thoge service providers;

“(5) howeaver, often consumers have no choicas in sslecting a provider of operator
services, and often attempls by consumers to reach their preferred long distance carrier by
using a telephona billing card, credit card, or prearranged accsess code number are dlocked;

"8} a number of Biale regulatory authordies have taken action to protect consumers
using intrastate operator services,

"7y from January 1888 through February 1280, the Federal Communications
Commission recaived over 4,000 complaints from consumers about operator services;

{8} thosa consumers have complainsd that they are denied access 1o the inferexchange
carrier of their choice, thatl they are decsived sbout the identity of the company providing
pperator seivices for their calis and the ratss being charged, that they lack information on
what they can do to complain about unfair treatment by an operator service provider, and that
they ars, accordingly, being deprived of the free choice sssential {o the operation of a
competitive markst;

*{S) the Commission has testified that its actions have been insufficient {o correct the
probiems in the operator senvices industry to date; and

*{10} a combination of industry self-regulation and governmeant regulation is reguired o
ensure that competitive oparator services are provided in a fair and reasonakble manner”
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47 USQ 251 Interconnection
Text containg those laws in effect on Ooloher 8, 2019

From Title 47-TELECOMBMUNICATIONS
CHARTER 5-WIRE OR RADID COMMUNICATION
SUBCHAPTER H-COMMON CARRIERS
Part li-Development of Competitive Markets
Jump To:
Source Credit

§251. Iinterconnection

{a} General duty of telecommunications sarriers
Each fslecammunications carrier has the duty-
{1} to interconnect directly or indirectly with the facilities and gguipment of other telecommunications
carriers, and
(23 not o install nstwork {eatures, funclions, or capabilities thal do not comply with the guidelines and
standards astablished pursuant to saclion 255 or 268 of {his title.

{h) Obligations of all local exchanges carriers
Each local exchange carrier has the following duties:

{1} Resale
The duty not to prohibit, and not o impose unreasonable or discriminatory condilions or limilations on,
tha resale of its islecommunications senvices.

{2} Number portability
The duty to provide, o the axtent technically feasible, number porfability in accordance with
reguiremenis prescribed by the Commission.

{3 Drialing parity

The duty to provide dgialing parity 1o competing providers of elephone axchangs ssrvics and telephons
1ol service, and the duty o permit all such providers (o have nondiscriminatory acoess o ielephone
muurnbers, operator services, directory assistance, and directory listing, with no unreasonable dialing
deiavs,
{4} Acuess to righis-of-way

The duly to afford access o the poles, ducts, conduits, and righis-of-way of such carrer o compsting
providers of telecommunications services on rales, larms, and conditions thal are consisient with section
224 of this title,

{8} Reziprocal compensation
The duty to astablish reciprocal compensation arrangemaents for the transport and termination of
telecommunications.

o) Additional obligations of incumbent local exchange carriers
in addition to the dutiss contained in subsection (b}, each incumbeant iocal axchange carrier has the
following dutias;

{1} Duty {0 negotiate
The duty to negotiaie in good faith in accordance with section 252 of this title the particular terms and
conditions of agreements o fulfill the duties described in paragraphs (1) through (§) of subsection (b} and
this subsection. The requesting telecommunications carrier also has the duty o negotiste in goad faith the
terms and conditions of such agreamaents,
{3} interconnaction
Tha duly lo provide, for the facilitiss and equipment of any requesting telecommunications carrier,
intarconnaction with the jocai exchanges carriar's nebwork-
{A} for the transmission and routing of telephone exchange service and exchangs access,
(B at any technically feasible point within the carrer's natwork;
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(CY that is at least equal in gualily 1o that provided by the local exchange carer to iisef orto any
subsidizry, affiliate, or any other party fo which the carrier provides interconnection; and

() on rates, terms, and conditions that are just, reascnable, and nondiscriminatory, in accordance
with the terms and conditions of the agreement and the requirements of this section and section 252 of
this title,

{3} Unbundisd access

The duty to provide, to any requesting tslecommunications carier for the provision of a
islecommunications service, nondiscriminatory access fo nelwork alements on an unbundied basis at any
technically feasibie point on rates, terms, and conditions that are just, reasonabie, and nondiscriminatory
in accordance with the terms and conditions of the agreemeant and the requirernents of this section and
sacion 252 of this title. An incumbent incal exchange carrier shall provide such unbundled network
slements in a manner that allows requesting carriers to combine such elements in order {0 provide such
telecommunications service,

{4) Resale

The duty-

{A) to offer for resale al wholasale rates any tslecommunications service that the carrier provides at
retail to subscribars who are not telecommunications carriers; and

{8) not fo prohibit, and not to impose unreasonable or diszriminatory conditions of imitations o, the
resale of such telecommunications service, excep! that a State commission may, consistent with
reguiations prescribed by the Commission under this section, prohidit a resedier that obtains at
wholesale rates 8 {slecommunications service thal s available al retal only to a category of subscnbers
from offering such service to a different category of subscribers,

{5} Notice of changes

The duty to provide reasonable public notice of changes in the information necessary for the
transmission and routing of services using that local exchange carrier's faciiilies or networks, as well as of
any other changes that would affect the interoperability of those facilities and networks.

{&) Collocation

Tha duly o provide, on rates, terms, and conditions that are just, reascnable, and nondiacriminatory, for
physical coliocation of equipment necessary for inferconnaction or access to unbundled network elemenis
at the premises of the local exchangs carier, except that the carder may provide for virtual coliccation i
the local exchange carier demonstrates o the Stste commission that physical collocation Is not practical
for technical reasons or because of apace [imitations.

id} implementation

{1} In general
Within 8 months afler February 8, 18886, the Commission shall complete all actions necessary 1o
establish regulations to implement the requirements of this section,

{2} Access standards
In determining what network elemants should be made available for purposes of subsection (¢){3}, the
Commission shall consider, at a minimum, whather-
{A) access to such nebwork slements as are groprietary in nature is necassary, and
{B} the failure 10 provids access to such network elements would impair the ability of the
tetecommunications carrier seeking access o provide the services that it seeks to offer.
{3) Presgrvalion of Btate access regulations
In prescribing and anforcing reguiations to implement the requiremeants of this section, the Commission
shall not preciude the enforcement of any regulation, order, or palicy of & Slate commission that-
{A) establishes access and interconnaction obligations of local exchange carrars;
{B) is consigtent with the reqguiremeants of this section; and
{C) doas not substantially prevent Implameantation of the regquiremants of thiz section and the
purposes of this part,

{2} Mumbering administration

{1} Commission authority and jurisdiction

The Commissien shall creaie or designate one or more imgarntial entities to administer
telecommunications numering and o make such numbers available on an equilable basis, The
Commission shall have exclusive jurisdiction over these portions of the North American Numbering Plan
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that periain to the United States. Nothing in this paragraph shaill preclude the Commission from
delegating o State commissions or othar entities all or any podion of such jJurisdiction.

{2} Costs

The cost of establishing telecommunications numbering administration arrmngements and numbsy
portability shall be bormne by all telecommunications carders on a competitively neutral basis as
determined by the Commission.

{3} Universal emergency lelephone number

The Commission and any agency or eniity to which the Cormmission has delegated authorily under this
subsection shall designate B-1-1 as the universal emergency telephong number within the United Stales
for reporting an emargency to appropriate authorities and reguaesting assistancs. The designation shall
apply to both wireline and wireless talephone service. in making the designation, the Commission (and
any such agency or entity) shall provide appropriate transition periods for areas in which 8-1-1 is notin
use 38 an emeargency telephone number on Qctober 28, 19889,

if) Exemptions, suspensions, and modifications
{1} Exemption for certain rural telephone companies

(A} Exemption

Subsection {¢) of this agetion shall not apply t0 2 rural telephone company untll i) such company has
raceived a bona fide request for interconnection, services, or network elements, and (i) the Siate
commission detarmings {under subparagraph (B} that auch request is not unduly aconomically
burdensome, is technically feasible, and is consistent with section 254 of this title {other than
subsactions (bY7) and {1HD) therenf),
(B} Siate tarmination of exemption and implementation schedule

The party making a bona fide request of a rural lelephone company for interconnection, services, or
network elements shall submit a notice of its reguast 1o the State commission, The Stale commission
shall conduct an inguiry for the purpose of determining whethear to terminate the exemption under
qubraragrapﬁ (A}, Within 120 days after the State commission recseives notice of the request, the Stale
commission shall terminate the exemplion if tha request is not unduly economically bJ"densome is
technically feashle, and is consistent with section 254 of this title (cther than subseciions ({7} and {c)
(1D} thereof), Upon termination of the exemption, a State commiasion shall establish an
implemeantation schedule for compliance with the request that is consistent in ime and manner with
Commission reguiations,

(€] Limitation on exemplion

The exemption provided by this paragraph shall not apply with respest 1o & request under subsection
{c) from a cable operator providing video programming, and seeking {o provide any telecommunications
service, in the area in which the rural telephone company provides video programming. The limitation
containad in this subparagraph shall not apply to & rural telephone company that is providing videe
programming on Fabruary 8, 1996,

{2} Suspensions and modifications for rural carriers

& local exchange carner with fawer than 2 percent of the Nation's subscriber tines instalied in the
agarenate nationwide may peiition 2 State commission for a suspension or modification of the application
of a requirement or requiremants of subsection (b} or {2} 1o telephong exchange seivice facilities specified
in such petition. The State commission shall grant such petition to the axtent that, and for such duration
ag, the Siate commission delermines that such suspension or modification-

{A} is necessary-

{1y o avoid a significant aoverse economic impact on users of islecommunications services
generally;

*’ii) Eo ;avs::id impnc;'na & rsquiremem that is unduif eco! mmically bsj*densame: or

{B) is consistent with the public interest, convenience, and necessity.

The State commission shall act upon any petition filed under this paragraph within 1380 days afler
receiving such pelition. Pending such action, the State commission may suspend enforcemeni ¢f the
requisment or requirements o which the pelition applies with respect to the petitioning camer or carrisrs.

fai Cantinued enforcemeni of exchange access and interconnaciion reguirements
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On and after February 8, 1968, each local exohange carrier, o the axtent that it provides wireline services,
shail provide sxchange aoccess, information access, and exchange services for such access io
interexchanga carriers and information sarvice providers in accordance with the same aqual access and
nendiscriminatory intarconnaction restrictions and obligations {inciuding reeipt of compensation} that apply
o such carder on the date immediately preceding February 8, 1896, under any court order, consant deores,
of regulation, arder, or policy of the Commission, untl such restrictions and obligations are sxplicidly
supersedsd by requistions prescribed by the Commission after February 8, 1888, During the period
baginning on February 8, 1988, and until such resirictions and obligations are so superseded, such
restrictions and ohiigations shall be enforcaable in the same mannegr as reguiations of the Commissian,

{h} “incumbent local exchange carvier” defined

{1} Definition
For purposes of this section, the term 'incumbient iocal exchange carrer™ means, with respect to an
area, the local exchange carrer that-
{Ay on February 8, 1988, provided telephong exchangs service in such arsa; and
{B}{i) on February 8, 1998, was deemed to be a member of the exchange carrier asseciation pursuant
to section 89.601{h) of the Commission's regulations {47 CF.R. 88.604(h)); or
{il} ia @ person or antity that, on or after February 8, 1996, became g successor or assign of g
rmamber described in clause ().

{2} Treatment of comparable carriers as incumbents
The Commission may, by rule, provide for the reatmant of g local exchange carrier {or class of
category thereof) as an incumbent Incal exchangs carrier for purposses of this ssction -
{A} such carrier ocoupias a pusition in the markeat for elephone exchange service within an area that
is comparable to the position ccoupied by a carnier described in paragraph (1)
{B} such carrier has substantially replaced an incumbent local exchange carrier described in
paragragh (1) and
{CY such treatrment is consistent with the public interes!, convenience, and necessity and the
purposes of this section.
{i} Savings provision
Mothing in this section shall be construad 1o limit oF othanwise affect the Cormmnission's authority under
section 21 of this fills.
{June 19, 1934, oh, 8§62, title i, §251, as added Pub. L 104104, title |, §101a), Feb. §, 1888, 110 Sat. 81,
ameanded Pub. L. 106-81, §3{a}, Oct, 26, 1898, 113 Sat. 1287 )

AMENDMENTS
1999-Subsec. {(e3(3). Pub. L 108-81 added par. {3}
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FLECTRONIC CODE OF FEDERAL REGULATIONS

a~-GFR data s currert as of Sspltember 30, 2018

Title 47 — Chapter | — Subchaptar A —» Parl 1 -+ Subpart J

Title 47: Telecommunication
PART 4 PRACTICE AND PROCEDURE

Subpart J—FPole Attachment Complaint Procedures
Contenis

81,1401 Purpose.

511402 Definifions,

811403 Dty o provide scesss; modifications, notice of ramosal, increase or modification; patition for temparary slay, and
saple speraty notics,

§1.1404  Pole attachment complaint proseedings,

54,1408 Dismisasl of pole sftachmaeant complants for lack of jurisdiction.

§1.1406 Commission consideration of the complamt.

51,1407 Remedies.

11408 Imputabion of rates; modification oosls,

§$1.1400  Allncation of Unusabie Space Costs

11410 Use of nresumplions in calculaling the spacs fackorn,

£1.1471 Timaling for access to utility poles.

§1.14712  Contraniors 1oy survey and make-ready.

§1.1412 Compizints by incumbent local exchangs cariers.

81,1414 Raviaw period for pole attachment complainis.

§1.1415  Oremriashing.

SOURGE: 43 FR 36064, Aug. 15, 1978, unless otherwize noled.
£ Back o Top
§1.1401 Purpose.

The rules and reguiations contained in subpart J of this part provide complaint and enforcement procedures to ensure that
telecommunications cariers and cable sysiem oporators have nondisoriminatory access (o uiility poles, ducts, conduits, and
rights-of-way on rates, tarms, and conditions that are just and reasonacle. They alse provide complaint and enfarcement
procedures for incumbent local exchange carriers (as defined in 47 U.8.C. 2540} to ensure that the rates, terms, and
canditions of their access 1o pole atfachmenis are just and reasonabia,

[33 FR 44838, Sept. 4, 2018)
& Backtio Top
£1.1402 Definitions.

{a) The term Wty means any person that s a oeal exchangs carrier or an elecide, gas, water, steam, or other public
utility, and who owns or controls poles, ducts, conduits, or rights-ofway used, inwhale or in part, for any wirs communizations.
Such term does net includes any raiiroad, any person that is cooperatively arganizad, or any person owned by the Federal
Government or any Staje.

{h} The term pole atfachment msans any attachment by a cable television system or provider of telecommunications
senvics o a pals, duct, conduit, or right-of-way cwned or controtled by a utility.

() With respact to poles, the term vsable space means the space on a ullity pole above the minimum grade level which
can ba used for the altachmeant of wires, cabias, and associsted eguipmeant, and which mciudes space occupied by the ulility.
Wit respect to sondult, the term usable space means capadity within a condult system which is avallable, or which could, with
reasonatie effort and expense, be made available, for the purpose of installing wires, cable and associated equipment for
{elecommunications or cable services, and which includes capacity ccoupiad by the wility.

td} The term complaint means 2 filing by & cable television system operator, 2 cable television system asscciation, 3 utiiity,
an association of wilities, a telecommunications carrier, of an assodiation of telecommunications carriers alleging that it has
been denied access to a ulility pale, duct, conduit, or right-of-way in violation of this subpart andfor that a rate, term, or congdition
for a pole attachment i3 not just and reasonable. it alse means a filing by &n incumbent local exchange carer {as defined in 47
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LL8.C. 251¢h)) or an assodation of incumbent focal exchange camers alleging that a rate, term, or condition for a pole
attachmant is pot just and reasenakie.

{e} The term complainant means a cable television system operator, a cable television system association, a uiility, an
assoniation of utiities, g islecommunications carriarn, an associztion of telscommunications carriers, an incumbent local
axchange carier (as defined in47 U.8.C. 251{h)} or an assockation of incumbent local exchange cariers who files a complaint,

I The term defendant means g cable television systern operator, a utility, ar a lelecammunications carrer against whom a
compiaint is filed.

{0} The term Sfafe means any State, territory, of possession of the United Stalss, ths District of Columbia, or any poiitical
subdivision, agsnay, or instrumentslily thereof,

(R} For purposes of this subpan, the term efecommunications camier means any provider of telecommunications senvices,
excapt that the term does not indude aggregaions of telecoramunications sanices {as dafined in 47 U.S.C. 228) or incurmbent
locat exchange camiers {35 defined ind7 U S G 2510

{i} The term condud means a struckure containing ane o maore ducts, usually placed in the ground, in which cables or wires
may be installed,

(I} The term conduff system means a collection of ane or more conduils together with their supporling infrastructure.
(k) The term oucf maans 2 single enclosed raceway for conductors, cable andior wire.

{1y With raspact 0 poles, the tenm wnusebie space means tha space on a utility pole below the usable space, including the
amount raquired to set the depth of the pole.

{m} The term affaching entity includes cable system operators, telecommunicetions carriers, inoumbent and cther insal
sxchange carmers, ulilities, governmental entities and other sntities with 2 physical attachment {6 the pole, dusd, conduit or right
of way. 1 does not include govarnmental entifies with only ssasanal attachments o the pole

{1} Tha {erm inngr-duct meang 3 ductlike racewsy smaller than 3 dust that is insered into a duct so that the duct may
carry mulfiple wires or cables.

(0] The term make-ready means the modification or replacement of & ullliity pole, o of the lines or equipmeant on the utility
pole, to sccommedate additional fadilities on the utility gole.

(2) The term complex make-ready maans transfers and work within the communications space that would be reascnably
iikely to cause a service outage(s) or faclity damage, indluding work stuch as gplicing of any communication attachment or
relocation of existing wirgless sttachments. Any and ali wireless aciivities, including those invelving mobilg, fixed, and point-ig-
point wirgless communications and wirgless internet service providers, are to be consilered complex.

(@) The term simple make-ready means make-ready where existing attachments in the communications space of 8 pols
could be transferred without any reasonable expectation of a sorvice outage or facility damage and doas not reguire spiicing of
any existing communication sttachment or refocation of an existing wirsless attachment.

{r} The term communicalions space means the iower usable space on a utility pole, which typically is reserved for low-
volitage commurications aquipment.

[43 FR 36084, Sug. 15, 1878, as amended at 52 FR 31770, Aug. 24, 18987, 61 FR 43024, Aug. 20, 1996, 61 FR 46618, Aug. 29, 1998, 63
FR 12024, Mar. 12, 1988, 65 FR 31251, May 17, 2000, 66 FR 24580, June 29, 2001, 76 FR 26638, May 9, 2011, 83 FR 44838, Sept. 4,
2018, 83 FR 46838, Bept. 14, 2018]

& Backin Top

§1.1403 Duiy to provide accass; modificationsy nofice of removal, increase or modification; petition for famparary
stay; and cable operalor notice.

{a) A ulility shall provide a cable television system or any glecommunications carrier with nondiscriminatory access o any
pole, duat, condui, or right-of-way owned or controfied by it. Notwithstanding this obiigation, & ulility may deny & cable television
sysigm of any telecommunications carrier access o iis poles, ducls, conduits, or righis-of-way, on a non-discriminatory basis
whera there is insufficient capacily or for reasons of safety, refiability and generally appiicable angineerdng pumposss.

{0} Requasts Tor access 10 a UHILY's poles, ducts, conduiis of tghis-of-way by ¥ telacommunications carmer or cable
oparator must be inwilting. if access is not granted within 45 davs of the request for ascess, the utility must confirm the denial
in writing by the 45th day. The wility's denial of access shall be specific, shall include all relevant svidencs and information
supporting its denial, and shall explain how such evidence and information relate {0 a denial of access for reasons of iack of
capacily, safety, raliability or enginesring standards.

{C) A ulility shall provide a cable ielevision system o telesommunications camar no less than 80 days written nofice prior
o
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{11 Remuval of faciiities or termination of any sendce to those faciiities, such remaval or termination arising out of a rate,
term or condition of the cable talevision system operator's or telecommunications carrier's pole attachment agreement;

{2) Any increase in pole altachment rates; or

{3 Any modification of facilities by the utifity other than make-ready noticed pursuant io§1.1411{e), routine maintenance,
of modification in responsa to emergancies,

{d} A cable television systemn operaior or telecommunications carmier may file a "Pelition for Temporary Slay” of the action
cantained in & notice received pursuant 1o paragraph (¢} of this saction within 15 days of receipt of such nofice. Such
submigsion shall ot be considersd unlass | inciudes, in concise tarms, tha relief sought, the reasons for auch relief, including &
showing of ireparable harm and lkely cessation of cable television service or telecommunication service, a copy of the notice,
and certification of service a8 requirad by §1.1404{). The namead may fils an answer within 7 days of the date the Petition for
Temporary Stav was fied No further filings under this section will be sonsidered unless requesied or authorized by the
Commdasion and no extensions of time will be granted unless justified pursuant to §1.48.

(e Cable operators must notify pole owners upon offering telecommunications services.

[61 FR 45618, Aug. 29, 1996, as amended 2t 83 FR 12025, Mar. 12, 1998, 76 FR 73847, Dec. 12, 2014; 83 FR 44830, Sept. 4, 2018, 83
FR 45836, Sept, 14, 2018]

& Backto Top
§1.4404 Pole aftachment compiaint proceadings.

{a) Pole aftachment complaint procesadings shall ba governed by the formal complaint rules in subpart E of this part,
B§1.720-1. 748, except a3 otherwise provided in this subpart J.

b The complaint shall be accompaniad by a cetification of service on the named defendant, and each of the Federal,
State, and local governmental agencies that reguiate any aspect of the services provided by the complainant or defendant.

{c} in a case where il is claimed that a rate, term, or condition is unjust or unrsasenable, the complzint shall contain g
statement that the State has not certified to the Commission that it requlates the rates, terms and conditions for pole
giizchmenis. The complaint shall include a siatemant that the wility & not owned by any raifroad, any personwhois
cooperatively organized or any parscn owned by the Federal Government or any Siate.

{dy The complaint shall be accompanied by a coby of the pole attachment agreement, If any, betweaen the cabie talevision
system operator or telecommunications carrier and the utility, If there is no present pole attachment agreement, the compiaint
shall contain:

(1) A statement that the utility uses or controls poles, ducts, or conduits used or designated, in whole or In part, for wire
canmmunication; and

(2} A statement that the cahle television system operator or telecommunications carrier currently has aftachments on the
aales, ducts, conduits, or vighis-ofway.

(2) The compiaint shail state with specificity the pole attechment rate, term or condition which is claimed 1o be unjust or
unreasonable and provide ail data and information supporiing such caim. Bata and information supporting the complaint
{inciuding all information necessary for the Commission to apply the rate formulas in §1. 1408 shouid be based upon historical
or original cost methodology, insofar as possible. Data should be denved from ARMIS, FERC 1, or other repors filed with state
or federal requiatory agencies {identify sourcel. The complainant shall also specify any other information and argument relied
upor to attemipt to astabliah that = rate, tgrm, or condition is not just and rezsonable.

(fy A utitity must supply & cable television system operator o telecommunications carvier the information reguired in
paragraph (g} of this saction, as applicanle, along with the supporting pages from its ARMIS, FERC Form 1, or other report to a
regulatory body, and cafculations made in connaction with these figuras, within 30 days of the request by the cable television
system operaior or telecommunications carrier.

() If any of the information and daia required in paragraphs {8} and {f} of this section is not provided io the cable television
system Gperalor ar telecommunications carrier by the LYy upah reasonabie reguast, the cabie television systern oparator or
telecommunications carier shall include a statement indicating the steps taken to obtain the information from the utility,
including the dales of ali requests. No complaint filad by a cable television system operator or telecommunications garder shall
he dismissed whare the utitty has failed to provide the information required under paragraphs (e} and {) after such reasangbie
request,

[83 FR 44832, Sept. 4, 2018]
£ Back o Top

§1.1408 Dismissal of pole sttachment complainds for lack of jurisdiction.
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{a) The complaint shall be dismissed for fack of jurisdiction in any case where s suitable cerlificate has been filed by &
State pursuant to paragraph (o) of this section. Such certificate shall be conclusive proof of lack of jurisdiction of this
Cormmission. A compiaint alleging & denigl of access shall be dismissed for iack of jurisdiction in any case where {he defendant
or & State offers proof that the Stale is regulating such access matiers. Such proof should include a citation to stale laws and
regulations governing aocess and establishing a procedure o resolving access complainis in g state forum. A complaint
against 2 utitity shall slso be dismissed if the wility doss not use or control poles, ducts, or conduits usad or dasignaled, in
whale or in part, for wire communication or if the ulility does not meet the arilera of §1.1402(8).

(1) 1twiil be rebuttably prasumed that the state is not regulating pole altachments if the Sommission does nol receive
padification from a state that:

(1} ltreguiates rates, tarms and condiions for pole altachrents:

{2} In 30 reguiating such rates, tenns and conditions, the state has the authority o consider and does consider the interests
of the consumers of the sarvices offered via such atfachments, as well as the interests of the consumers of the ulility sendoes;
and

{3} It has issued and mada effective rules and reguiations implementing the state's regulatery authorily over pols
attachments {inciuding 2 specitic mathodology for such reguiation which has been meade publich availsble in the state).

() Upon receipt of such certification, the Commission shall give public notice. in addition, the Commission shail compile
and publish from tme o time, 8 listing of states which have provided certification.

{d} Upon receipt of such cerlification, the Commission shall forward any pending case thereby affecied to the stale
reguiatory authority, shall so notify the partias involved and shall give public notice thereof.

{e) Certification shall be by order of the state regulatary bedy or by a person having Iswiul delegated autherity under
provisions of state faw io submit such certification. Said person shall provide in writing & statemant that he or she has such
authority and shall cite the Iaw, regulation or other instrument conferring such authority.

{} Motwithstanding any such certification, jurisdiction will ravett (o this Commission with respect 16 any individual matier,
uniess the stale takes final action on a complaint regarding such matien

{13 Within 180 days aftter the compigint is fled with the state, or

{2y Within the appiicable pericds prescriped for such final action in such rules andg regulations of the state, if the prescribed
pariod dogs not extend beyond 360 days afier the filing of such complaint.

[83 FR 44839, Sext, 4, 2018
£ Back e Top
§1.1408 Commission sonsideration of the complaint,

(&} The complainant shall have the burden of establishing & prima facie case that the rate, term, or condition is not just and
masenavle or that the danial of accsss violates 47 U.S.C. 224(f). If, however, a ulilly argues that the proposed rate 5 lower
than its incrementat oosts, the wility has the burden of astatlishing that such rate is below the statutory minimum just and
reasenatle rate. In a case involving & denial of access, the utility shail have the burdan of proving that the denial was lawtu,
once a wima facie case is establishad by the complainant.

(b} The Comnission shall determing wheather the rate, term or condition complaingd of is just and reasonable. For the
ourposes of this paragraph, a rate is just and reasonatde F it assures a alility the recovery of notf less than the sdditional costs
of providing pole attachments, nor mora than an amount determined by muitiplying the percentage of the tolal usable spage, or
the perceniage of the tolat duct or conduit capadity, which is occupied by the pole attachment by the sum of the operating
expenses and actual capital costs of the utility attributshle 1o the entire pole, duct, condult, or right-of-way. The Commission
shall exciude from astua! capital costs those reimbursements received by the wiility from cable opearators and
tslecommunications carriers for non-recurming costs,

(¢} The Commission shall deny the complaint if it determines that the complainani hes not established a prims facie case,
or that the rate, erm or condition fs just and reasonable, or that the denial of access was lawful,

(¥ The Commission will apply the foliowing formutas for detarmining 3 maximum just and reasonable rate:
{1) The fellowing formula shall apply 1o attachments fo poles by cable operators providing cable services. This formula shail

also apply io sftachments {o poies by any telecommunications carrier (fo the sxtent such carrer is not 3 party 1o a pola
attachmant agreement) or cable operator providing telecommunications saervices until February 8, 2001

htips:/iwww ectr. gov/ogi-binfext-1dx"SID=¢c 1136e42d1 1defBd 7317590844 703 7 &me=true...  10/2/2019



2CFR — Code of Federal Regulations Page 5 of 13

o . O My Tea e
. T £
Kate £ B Pole Thage Bk

Wiene

Hwew >

Speees Tonin od M Aftard) 101
- P
S

gad (rakde Ponck

Vigw or downioad POF

{2y With respect tp attachments o poles by sny felgcommunications carrier or cabie aperator providing t2lscormmunications

services, the maximum just and reascnable rate shall be the higher of the rate yielded by paragraphs () 2)() or (d)(2)(H) of this
section.

(i} The lollowing formula applies to the axient that it yislds a rate higher than that yielded by the applicabls formula in
paragraph {d} 23} of this section:
Rate = Space Factor x Cost
Where Cost
i Servics Areas where the number of Altaching Enfides is 5 = 0.88 « {Ne{ Cnat of 2 Bare Pola » Carrying Charge Rata)
in Servics Aress where the sumbsr of Altaching Entities s 4 = {56 x (Net Cosi of @ Bare Pole » Garrying Charge Rals)
in Service Arasg where the number of Attaching Entities is 3 = .48 x {Net Cost of 2 Bare Fole # Tanrying Charge Rate)
in Senvics Aress where the number of Altaching Enfities is 2 = .31 x (Net Cost of 2 Bare Pole » Ganying Charge Rate)

in Service Areas whare the number of Atlaching Entities is not a whole number = N » (Net Cost of 3 Bare Pole » Carrying Charge Rate), whara Nis
interpolated from the cost allocaior associated with the nearest whole numbers above and below the numer of Alteching Entities.
Lo g . i
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{ii} The following formula applies t the extent that it yialds & rate higher than that yislded by the appiicabie formula in
paragraph ((20) of this saciion:
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{3} The following formuta shall apply o attachments (o conduit by cable operaiors and ielecommunications carrers:

y TreEag
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simplified as:

Slaxnnw &
Yor oo Bam 5 of bae

Viggew o dowrioad PL
{4} i ne inner-duct is installed the fraction, "1 Duct divided by the No. of Inner-Ducts™ is presumed tobe ¥
(e} A price cap company, or a rate-of-retum carrier elscting to provids service pursuant to §61.50 of this chapter, that opis-

ot of part 32 of this chaptar may caleulate attachment rates for iis poles, ducts, conduits, and rights ofway using either part 32
accounting data or GAAP accounting data. A company using GAAF accounting data to compute rates o atiach o its poles,

ducts, conduits, and rights of way in any of the first teelve yesrs after opting-cut must adiust {increase or decrease) its annually

computed GAAP-based rales by an implementalion Hate Difference for oach of the remaining years in the pericd. The
implementation Rate Uifference means the difference between attachment rates calculated by the carrier under part 32 and
under GAAP 33 of the last il year preceding the carrier's initial opting-out of part 32 USOA accounting reguiremants.

[63 FR 4484C, Sept. 4, 2018, as armended at 83 FR 67121, Dec. 28, 2018]
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§ Badkto Top
§1.1407 Remedigs.

{z) If the Commission determines that the rate, term, or condition complained of is not just and reasonable, it may prescribe
& just and reasonable rate, term, or condition and may:

{1} Teminate the unjust and/or unreascnable rate, term, or condition;

2} Subsiitute in the pole aftachment agreement the just and reasonable rate, lem. or condition established by the
Cormmission, andfor

{3} Order a refund, or payment, if appropriate. The refund o payment will normaily be the diiference batween the amount
paid under the unjust and/or unreasonabls rate, term, or condition and the amount that would have besen paid under tha rate,
term, or condition established by the Commizssion. plus irterest, consistent with the appiicable statute of limitations.

{61 Ifthe Commigsion defermines fhat access 10 a pole, duct, conduit, of right-ofway has bean Unfawiully denled or
delayved, § may order that access be permitted within a spedified tme frame and in accordance with specified rates, terms, and
condifions.

[83 FR 44841 Sept 4, 2011 €]
% Backw Top
§1.9408 Impulation of rates; modification costs.

{a) A utility that engagas in the provigion of ielecommunications services or cable senvices ehall impute o its costs of
providing such services {and charge any affiliate, subsidiary, or assocdate company engaged in the provision of such senvices)
an equal amount to the pole attachment rate for which such company wouid be iable under this section.

(b} The costs of modifving 3 facility shaill te bome by all parties that obiain access {0 the facility as a resuli of the
madification and by all parties that directly benefit from the modification. Fach parly described in the preceding sentence shall
share proportionately in the cost of the modification. A parly with a presdsting attachment to the modified {aciity shall be
deemed 1o directly benefi from a modification if, after receiving notification of such modification as provided in subpart J of this
part, it adds fo or modifies s attachment. Notwithsianding the foregoing, a party with 8 preexisting atiachment to & pole,
sonduit, dust or right-ctway shall not be required to bear any of the costs of rearranging or replacing its attachment if such
rRarrangerent of replacement s ngcessitated solely as a result of an additional attachment or the modification of an existing
attachment sought by another party, If a parly makes an aftachrent 1o the fagility after the complstion of the modification, such
party shail share proporicnatsly in the cost of the madification if such modification rendered possible the added altachment.

161 FR 43025, Aug. 20, 1805; 61 FR 45515, Aug. 29, 1995. Redesignated at 83 FR 44841, Sept 4, 2018|
% Back to Top
511408 AHocalion of Unusable Space Costs.

{a) With respect {o the formula referenced in §1.1406({d}{2}, & utility shall apportion the cost of providing unusable space on
a pole so that such apportionment equals two-thirds of the costs of providing unusable space that would be allocaiad to such
entity under an aqual appoionment of such costs among all aftaching entities.

{b} All attaching entities attached o the pole shal be counted for purposes of apportioning the cost of unuszhie spase.

{cy Utilities may use the foliowing rebuttable presumptive averages when calculating the numbear of atisching enfitias with
respect it the formula referenced in §1.1408{d}{?}. For non-urbanized service areas (under 56,000 popuiation), a prasumptive
avorage number of gitaching eniilies of three. For urbanized service areas (80,000 or higher population}, @ presumptive
average number of altaching entities of five. If any part of the ulilily's senvice area within the siate has a designation of
wrbanized (50,060 ar higher population) by the Buresu of Census, United States Departmaent of Commerce, then ail of that
setvics area shall be designated as urbanized for purposes of determining the presumptive average number of altaching
entitias.

{d} A utility may astabiish its own presumptive average number of attaching entities for its urbanized and non-wbanized
service area as follows:

{13 Each utility shall, upon reguast, provide all ailaching entities and &l entities secking accaess the mathodalogy and
information upon which the utilities presumptive average number of attachars is based

(2} Each ulilily is required o exercige good faith in esiablishing and updating its presumptive average number of attachers.

{3} The presumptive average number of aliachers may be challenged by an atiaching enilty by submitting information
demenstrating why the utility's presumplive average is incorrect. The attaching entity should aise submit what it believes should
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be the presumptive average and e methodelogy used. Where a complete inspection is impractical, a statisticatly sound survey
raay be submitied.

{4) Upon successful challenge of the existing presumptive average number of altachers, the resuiting data determined shall
be used by the utility as the presurnplive number of atiachers within the rate formula.

B3 FR 12028, Mar. 12, 1888, as amended at 66 FR 34881, June 29, 2001, Redesignated and amendad 3t 83 FR 44841, Sept. 4, 2018]
% Back o Top
81,1410 Use of presumptions in calculating the space fackor,

With respect to the formulas referenced in 81.14084d)(1) and (d}(2), the space occupiad by an affachment is presumed in
be one foot. The amount of usable space s presumed o be 13.5 fest. The amount of unusable space is presumed (0 be 24
fael, The pole height is presumad to be 37.5 feel These presumplions may be rebutied by either party.

{83 FR 44841, Sept, 4, 2018)

£ Backto Top

§1.1411 Timeline for access to utility poles.
{a) Definitions.

{1} The term "attachment” means any attachmant by a cabie telavision system or provider of telecammaunications sarvice o
& pole owned or controfled by a ulility.

{2} The term “new attacher” means a cable television system or islecommunications carrier requesting to attach new or
upgraded faciiities to a pole owned or controlied by 5 utility,

{3} The term "axisting attacher” means any entity with equipment on a utility pole.
{by All ime fimits in this subsection are to be calculated according fo §1.4.

(v} Application review and suneey—(1) Application complefengss, A utllity shall review & new attacher's atfachiment
application for compietenass before reviewing the appiication on its merifs. A new attacher's altachment application is
considered complete i il provides the utility with the information necessery under fis procedures, as specified in 8 masler
service agresment or in reguirements that are evailable in wiiting publicly al the time of subwnission of the application, o begin
to survey the affected poles,

{1y A utility shall determine within 10 businesa days after receipt of a new atfacher's attachment application whather the
application is complate and notify the aitacher of thal dacision. Hf the utility does not respond within 10 business days after
receigt of the appiication, or if the utility rejects the application as incompiete but falis to specily any reascns in iis response,
then the application is deemed complete. If the utllity timely notifies the new atlacher that its aftachment application is not
compieia, then it must specify all reasons for finding i incompleate.

{3 Any resubmitted application need only address the ulility's reasons for Snding the application incomplete and shall be
deemed complete within 8 business days after iis resubmission, unkess the ulilily specifies to the new atfacher which reasons
ware not addressed and how the resubmitted appiication did not sufficiently address the reasans. The new attacher may follow
the resubmission procedurs in this paragraph as many fimes as it chooses se long a8 in each case it makes a bona fide atempt
0 carrect the reasons identified by the ulility, and in each case the deadiine set Torth in this paragraph shalt apply o the utiiity's
reaviany.

(2) Applicaiion review on the merits. A utliity shall respond {o the new attacher either by granting access ar, consistent with
§1.1403(h), denying access within 45 days of receipt of a complete application {o altach faciities to e wiility poles (or within 0
days in the case of iarger orders as described in paragraph () of this section}, A wility may not deny the new sttacher pole
aceess based on a presxisting violation not caused by any prior altachments of the new attacher,

(3 Survey. () A alility shall coraplate 2 survey of poles for which access bas been requested within 45 days of receipt of 2
complete application to attach facilities {o its ulilily poles {or within 80 days in the case of larger orders as descrbed in
paragraph {1} of this section).

{iy A utility shall permit the new sttacher and any existing attachers on the affecied poles to be present for any fisld
inspection conducted as part of the utilily's survay. A utility shall Use commercially reasonabile efforts to provide the affected
attachars with advance nolice of noi less than 3 business days of any keld inspection as part of the survey and shall provide the
date, time, and location of the survey, and name of the confractor performing the survey.

{iHi} Whare 2 new attacher has conducted a survey pursuant to paragraph ({3} of this section, a uillily can slect to satisty
its survey obligations in this paragraph by notifying affected altachers of is intant o use the survey conducted by he new
attacher pursuant fo paragraph (J{3) of this section and by providing a copy of the survey £o the affected attachers within the
time penod sat forth in paragraph {o){2)0} of this section. A utility relying on a survey conducted pursuant to paragraph (13} of
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this section to satisfy all of its obligations under parageaeh (CH3KH of this section shall nave 15 days to make such a notification
to affected attachers rather than & 45 day survey pariod,

(0} Eglimate, Whare a naw atiachars raguast for aceass is not denied, a utility shall preseni to & new attacher a detailed,
itemized estirnate, on a pole-tyv-pole basis where requested, of charges to perform all necessary make-ready within 14 days of
providing the response required by paragraph (¢} of this section, or in the Sase where a naw attacher has performed & survey,
within 14 days of receipt by the utility of such survey, Where a pole-by-pole eslimate is requested and the utility incurs fixed
costs that are net reasonably calcuiable on a pols-by-pole basls, the wility present charges on a per-job basis rather than
present a pole-by-pole estimate for those fixed cost charges. The wility shall provide decumentation that is sufficient io
datarmine the basis of all estimated charges. including any projected material, labor, and other relsted costs that form the basis
of iis astimate.

{1} A utility may withdraw an outstanding estimate of chargses o perform make-ready work baginning 14 davs after the
estimate is prasented.

{23 A new aftacher may accept a valid estimate and make payment any time afler receipt of an estimate, except it msy not
accapt afior the estimale is withdrawn.

{3} Final invoice: Afier the ulility completes make-ready, if the final cost of the work differs from the estimate. it shalt provide
the new allacher with = detalted, temized final invoice of the actual make-ready charges incurred, on a pole-by-pole basis
where requestad, to accommaodate the new attacher's attachment. Where a pole-by-poie estimale is requested and the utility
incurs fixed sosts that are not reasonably caloulable on a pole-by-pole basis, the utility may present charges oh a per-job basis
ratiar than present a pole-by-pole involce Tor those fixed cost charges. The uillity shall provide documeantation that is sufficient
to determing the hasis of all eslimated charges, including any projectad material, labor, and other redated costs that form the
basis of s estimate.

(&) A utiliy may niot charge a new aitacher 1o bring poles, atiachmants, or third-paity eauiphment into compilance with
current published safety, refiabiiity, and pole owner construction standards guidelines if such poles, attachimenis, or third-party
aguipment ware out of comphiance bacause of work performed by & parly other than the new attacher prior o the new
attachment.

{g) Make-roady. Upon receipt of payment specified in paragraph (d){(2) of this section, a utility shall notfy immediatsly and
in writing all known entities with existing atiachments thet may be affected by e make-ready.

{1} For atachments in the communications space, the notice shall
(i} Specify where and what make-ready will be performad,

(31 Sat g date for completion of make-ready in the communications space that is no laler than 30 days after nolification is
sent {or up to 75 days in the case of larger orders as described in paragraph (g} of this section).

(i} State that any entity with an sxisting altachment may modify the attachment consistent with the spacified make-ready
befora the date sef for complation.

{iv} State that if make-ready is not complsted by the completion date set by the wility in paragraph {8}{1}3{} in this saction,
tha new attacher may complels the make-ready spacified pursuant fo paragraph (81(1){) in this section

(v} State the name, {elephona number, and emall address of a person to contact for more information ahout the make-
ready procedurs,

(2} For altachments above the communications spacs, the notica shall
(i} Specify whare and what maka-raady will be performed.

(i} Set a3 daie for compistion of make-ready thal s no later than B0 days sfter notification is sent (or 138 days in the case of
farger orders, as described in paragraph (@) of this section).

(i} State that any entity with an exigting attachment may modify the attachment consisteni with the spacified maka-ready
before the date sat for completion.

{iv} State that the utility may asserd its right 1o 15 additionat days to complele maka-ready.

{v} State ihat ¥ make-raady Is not compieted by the compistion date set by the utility in paragraph (2301 in his section
{or, if the utility has asserted its 15-day right of conired, 15 days later), the new altacher may complets the maks-ready specified
pursuant to paragraph {(2{ 1)} of this saction.

{vi} State the name, t=lephone number, and email address of a person to contact for more information sbout the make-
ready piocsdurs,

hitps:/fwww.ectr. goviegi-binfext-ldxTSID=c1£36e42d1 1delBd731 75908c44 b3 78me =t 10/2/2019



eCFR — Code of Federal Regulations Page D of 13

{33 Once & ulility provides the notices describad in this section, it then must provide the new attacher with & copy of the
natices and the existing aftachers’ contact information and address where the utifity sent the nalices. The new attacher shall be
reaponsible for coordingting with existing attachers to shoourage their completion of make-ready by the dates sef forth by the
utility in paragraph (8} 1)) of this section for communications space attachments or paragraph (&)(2)(i} of this section for
attachments above the communications space.

() A utility shall complete its make-ready in the communications space by the same dates set for existing attachers in
paragraph (e} 1)) of this section or its make-ready above the communications space by the same dates for exisling altachers
i paragraph (el 2 of this section {or if the utiity has asserted its 15-day right of controt, 15 days later).

{9} For the purposes of complianca with the tme pericds in this section:

{1} A utility shail apply the timeiing described in paragraphs () through (8) of this saction {o all reguests for sttachment up
o the lesser of 300 poles or §.5 percent of the utility's poles in a state.

{23 A utillity may add 15 days o the survey period described in paragraph {c) of this section 1o larger arders up 1o the lesser
of 3000 poles or § percent of the wtility's poles in 2 state.

{3) A utility may add 45 days o the make-ready periods described in paragragh (&) of this section 1o larger orders up o the
fessar of 3000 polas or 5 percant of the utliity's poles in 2 state.

{4} A utility shall negotiate in good faith the timing of 2l requests for attachment larger than the lesser of 3000 goles ar &
parcent of the uliih's poles in a siate.

{5} A utility may treat multiple requests from a singie new atiacher as one reguest when the reguests are filed within 30
days of ong another,

{h} Devialior: from e time Kmits speciffed in this section. (11 A utility may deviale from the time limits specified in this
section hefore offering an estimate of charges if the parties have no agreement sgecifying the rates, terms, and conditions of
attachment.

(2} A utility may deviate from the ims limits specified in this section during serformance of make-ready for good and
sufficient cause that renders # infeasible for the utility to compiete make-ready within the time fimits specified i this section. A
utiiity that so deviates shall immediately notify, in writing, the new attacher and affecied existing attachers and shall identify the
affectad polag and include & deailad axplanation of ihe r2ason for he deviation and a new complation date. The utiity shall
geviate from the tme limits spacified in this section for a peried na longer than necessary {0 complele make-ready on the
sifected poles and shall resume make-ready without discrimination when it returns to routine operations. A utilily cannot deiay
completion of maks-ready becauss of a presxisting violstion on an affected pole not caused by the new attacher

(3} An existing attacher may deviate from the time limits spedified in this saction during performance of complax make-
ready for reasons of safety or servics interruption that renders i infeasible for the axisting attacher to complete compiex ragke-
ready within the time limits spacified in this section. An existing attacher that so deviates shall immediately notify, in writing, the
new aitacher and other affecied existing attachers and shall identify the affected poles snd include a detailed explanation of the
Basis for the deviation and & new cornpletion date, which in ne event shiall extend beyvond 60 davs from the date the notice
described in paragraph {831} of thie seclion is sent by the ulility {or up o 105 days in the case of larger orders described in
paragraph {g) of this section). The existing attacher shall deviate from the time limits specified in this section for a period no
longer than necassary to compiete make-ready on the affected poles.

(i) Selfhelp remedy—{(1} Surveys. if g utiity fails to complete a survey as specified in paragraph ({3 of this section,
than & new attacher may conduct the sunvay in place of the ulility and, as specified in §1.1412, hire a contractor to complete a
SUTVey.

{i} & now attacher shall permit the afected utilify and axisting attachers o be prasent for any fisld inspection canducied as
part of the new atiacher's survey.

{ii} A new attacher shall use comimercially reascnable efforts to provide the affected ulilily and existing atizchers with
advance nolice of not less than 3 busingss davs of a field inspection as part of any survay it conducts. The notice shall include
the date and time of the survey, a descrintion of the work involved, and the namea of the contracior being used by the new
attacher.

{2} Make-ready. Hf make-ready is not complels by the date specified in paragraph (e} of this saction, then a new atiacher
may conduct the make-raady i place of the utility and existing attachars, and, as spedified in §1.1412, hire 8 contractor to
complete the make-raady.

{iy A new stiachar shall permit the affected wiilily and existing atfachers to be present for anv maka-ready. A new attachsr
shall use commergially reasonable efforis to provide the affected utilfity and exisling altachers with advance notice of not less
than 5 days of the impanding make-ready. The nofice shall inciude the date and time of the make-ready, a desoription of the
work involved, and the name of the contractor being used by the new altacher.
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{ii} The new attacher shall notify an affected ulilty or existing attacher immadiately if make-ready damageas he squipment
of a utiity or an existing stiacher or causes an cutage that is reasonably lkely to interrupt the service of a utility or existing
attacher. Uipon receiving notice from the new attacher, the utility or existing attacher may aithar

{A) Complate any necessary remedial work and bill the new attacher for the reasonable ¢osts relafed to fiving the damiags;
ar

{8} Require the naw attacher 1o fix the damage af its expense immediately follpwing notice fram the ulifity or existing
attacher,

(i) A naw attacher shall notify the affectad utility and existing sffachers within 16 days sfler completion of make-ready on a
particular pole. The notice shall provide the affecied utllity snd existing sttachers st least 80 days from receipt in which ta
inspect e make-ready. The affected utility and existing attachers have 14 days after complation of their inspection to natify the
rew attachaer of any damage or code viglations caused by make-ready conducted by the new attacher an their equipment. if the
wlility or an exdisting attacher notifies the new attacher of such damage or code viclations, then the ulilily or existing attacher
shall provide adequate documentation of the damage or the code violations. The ulility or esasting attacher may either coniplete
any neoessary remedial work and bill the new attacher for the reasonable costs relaled 10 fxing the damage or cods vielations
or reqquire the naw attacher to fix the damags or code violations at ils expenss within 14 days following notice from the ulility or
existing attachar.

{3} Pole repiacarnants. Sei-heip shall not be available for pole replacements.

{fy One-foueh make-ready option. For attachmenis invalving simple make-ready, new attachars may elect to proceed with
the process described in this paragraph in iew of ihe altachmen! process described in paragraphs {o) through (fy and () of this
sechon.

(1Y Attachment appiication. ) A new attachaer glecting the one-touch make-ready process must eledt the one-louch make-
ready process in writing in its attachmant applivation and must identify the simple make-ready that it will perform. |t is the
ragponsitifity of the new atiacher to ensure that s contractor defermines whather the make-ready reguesied in an altachment
application i3 simpie.

(i} The ytitity shall review the new stfachers aftachment application for completeness bafore reviewing the apglication on
its merits. An attachment application is considered compiete if i provides the vility with the information necessary under its
procedures, s specified in 2 master service agreemant or in publich-raleased requiramants at tha tme of submission of the
apptication, to make an informed decision on the appiication.

(A} A utitity has 10 business days after receipt of a new attacher's attachment application in which to determine whether the
application is complete and notify the attacher of that decision. I the utility does not respond within 10 business days aftsr
receipt of the application, or if the utility rejects the appiication as incomplate but falis to specify any reasons in the application,
then the application is deemed completa.

(B} If the utility imely notifies the new altacher that s attachment appiication is not complete, then the vty must specify
ali seasons for finding # incomplete. Any resubmitted application need only address the utility's reasons for finding the
application incomplete and shall be deemed complete within § business days after its resubmission, unless the utility spacifies
o the new attacher which reasons were not addressed and how the resubmitted application did not sufficiently addrass the
reasons. 1he applicant may follow the resubmission procadurs in this paragraph as many times as i chooses solong asin
ezch case it makes a bona fide altempt to correct the reaaons identifiad by the ulility, and in each case the deadline set forth in
this paragraph shall apply 10 the olilily's review,

{23 Applicalion review on the ments. The ulility shall reviaw on the merits 2 compiele application requesting ena-iouch
maka-raady and respond o the new atischer either granting or denying an application within 15 days of ihe uijiity's receipt of a
complate application {or within 30 days in the case of larger orders as desoribed in paragraph (g} of this section).

{i) if the ulility denies the application on Hs merits, then s decision shall be spacific, shall indude all relevant evidence and
information supporting its decision, and shall explain how such evidenes and information refate t¢ a denial of access for
reasons of lack of capacily, safety, reliability, or ehginesring standands,

{iy Within the 15-day application raview pariod {or within 30 days in the case of larger orders as described in paragraph (o)
of this section), a wtility may object {o the designation by the new altacher's contraclor that cerlain make-ready is simple. ths
Liility objscts to the contractor's determination that make-ready is simple, then itis deemed complax. The uliiity's objection is
final and determinative so long as it s specific and {n writing, includes all relevant evidenss and information supporting is
decision, made in good faith, and explaing how such evidence and information refata to a datermination that the make-ready is
not simple.

3

} Sunveys. The new attasher is responsible for all surveys required as pan of the one-ouch make-ready process and
shall use

g confractor as spacified in §1.1412(0).
{i) The new attacher shail permit the ulility and any existing altachers on the affected polas to be present for any feld

inspection conductad as part of the new aftacher's survays. The new asittacher shall use commercially reasonable efforts to
provide the utility and affected edisting attachers with advance notice of notless than 3 business davs of a field inspaction as
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padt of any suivey and shall provids the date, time, and location of the surveys, snd name of the contractor performing the
SUNVEYS.

(i) [Feserved]

(&) Make-ready. If the new attacher's atachrment application s approved and i { has provided 18 days prior written notice
of the make-ready io the affectad utility and existing altachers, the naw aittacher may proceed with makeready Using a
contractor in the manner specified for simple make-ready in §1.1414{1).

{iY The prior written notice shalt include the date and time of the make-ready, a dJescription of the work invaived, the name
of the contracior being used by the new aitacher, and provide the sffected wiility and axisting altachers a reasonabls
apportunily 1o be present for any make-ready.

{ii} The new altacher shall notify an affected utility or existing aftacher immeadiataly if make-ready damages the equipment
of a Lty oF an exisiing attacher or causes an ouiags that is reasonably flkely o interrupt the service of a uiity or existing
attacher, Upon receiving nolice from the new attacher, the utility or existing sttacher may either

(A Complete any necessary remedial work and bl the new attacher for the reasonable costs related to fiding the damags:
or

(B} Reguire ihe new atlacher to fix the damage at ite sxpense immediately fuilowing notice from the utility or existing
aftacher.

(i} in perdorming make-ready, i the new altacher or the uliiity determines that make-ready classified as simple is complex
then that specdific make-ready must be halted and the determining party must provids immediate notice to the ather party of its
determination and the impacted polas. The affecied make-ready shall then be qovemned by paragraphs {d) threugh (i} of this
saction and the utility shall provide the notics required by paragraph (¢} of this section as soon as reascnably practicable.

(5} Fostonake-ready frmeline. A new atiachar shall notify the affected wtility and existing attachers within 15 days after
compiation of make-ready on 2 particular pole. The natice shall provide the afiected utility and existing attachers at least 90
days from receipt in which to inspect the make-ready. The affected utility and existing altachers have 14 days aller completion
of their inspaction to notify the new attacher of any damags or code viclations caused by make-ready conducted by the new
attacher on their aguipment. if the wiility or an existing attacher notifles the new attacher of such damage or code violations,
then the utiiity or sxisting attachar shall provide adeguate documentation of the damage orthe sode vinistions. The utility or
axisting siacher may sither complete any necessary remedial work and bill the new attacher for the ressonable costs related o
fixing the damage of code violations of require the new attacher 1o fix the damage or code violations at s expense within 14
davs following notice from the utility or axisting attacher.

[78 FR 28840, May 9, 2011, Redesignsted and amends! 3t 83 FR 44841 Sept. 4, 2018, 83 FR 45838, Sept. 14, 2018]
L Back o Top
§1.1412 Contractors for survey and make-ready,

(8) Confractors for seif-hgip complex and above the comemunicalions space make-ready. A utility shali make available and
keep up-ic-date & reasonably sufficlent list of contractors & awtharizes to pecform self-help surveys and make-ready that is
compiex and self-help surveys and make-ready that is above the communitationg space on its poles. The new attasher must
use 5 contractor from this list to perform self-nelp work that s complex of above the communications space. New and axisting
atiachers may request the addition o the list of any contractor that meets the minimum gualifications in paragraphs {¢)(1)
through (8} of this sectien and the ulility may nof unreassnably withhold s consent.

(b Contractors for simple wark, A utility may, but is not required to, keep up-to-date a reasonably sufficient jist of
contractors it authorizes to perform surveys and simple make-ready. If a utility provides such a list, then the new aftacher must
choose a confractor from the st to perform the work. New and exisiing attachers may request the addition to the list of any
portractor thal meets the minimum guaiifications in paragraphs (C)(1) through (&) of this saction and the utility may not
unreasonably withhald s consent.

(1) if the utility doss not provide a list of approved contractors for surveys or simple make-ready or no utility-approved
confracior is available within 2 reasonable time period, then the new aftacher may choose its own qusiified contractor that
meats the requirements in paragraph () of this section. When choosing a contractor that is not on a ulilibe-provided list, the new
attacher must certify to the utility that its contractar meets the minimum gualifications descrined in paragraph (<) of thig section
when providing notices required by §1.1411E D, 230, D30, and {4}

{21 The ulilily may disquaiify any contractor chosan by the new attacher that is not on a utilily-provided list, but such
disquaiification must be based on reasonabie salety or relisbility concemns related to the contradiors failure to meet any of the
rimimum qualifications described in paragraph (€ of this seclion or o mest the utility's publicly available and commarcially
reastnabie safety or reliability standards. The utility must provide notice of its confracior objection within the notice periods
providad by the new attacher in §1. 18 TH{THED, DG, (H3HD, and (K4 and in its objection must identify at least ane
availabla qualified contractor.

https://www ecir.gov/egi-binftext-idx ’SHD=c1136e42d 1 1def0d 7317550844 7h3 Tdome=tru...  10/2/2019



eCFR — Code of Federal Regulations Page 120113

(o3 Contracfor minimum gualification requirements. Utilities must ensure that confractors on a utility-provided list, and new
attachers must ensure that contractors they select pursuant {0 paragraph {1} of this section, meet the following minimum
raqpirsments:

{1} The contractor has agraed to follow published safety and operational guidelines of the ulility, if available, but
unavailable, the contractor shall agree o follow Nationsl Electrical Safety Codz (NESC) guidetines;

{2} Tha contracior has acknowladged that it knows how to read and follow licensed-enginesred pols designs for make-
ready, if required by the utility;

{3} The contractor has agreed to follow all local, state, and federal laws and regulations including, but not limited {o, the
rules regarding Quaiified and Compstent Persons under the requirements of the Oooupational ang Safety Health Administration
{(D8HA) ruiss;

{4} Tha contracior has agreed 10 meet or excead any uniformiy spplied and reasonabie safety and retianility thrashoids set
by the wiility, If made available; and

(8) The coniracior is adequately insured or will establish an adequate performance bond for the make-ready it will perform,
inciuding work it will perform o facilities owned by existing aftachers,

{d) The consulling representative of an slectric wWility may make final determinations, on a nondiscriminatary basis, where
there is insufficient capadity and for reasons of safely, reliability, and genaerally appiicable engineening purposes

[76 FR 268640, May ¥, 2011, Redesignated and amendad at 83 FR 44842, Sept. 4, 2018; 83 FR 48839, Sapt. 14, 2018]
% Back ic Top
81,1413 Complaints by inoumbent local exchange carriers.

(2} A complaint by an ingumbent local exchange carrier (as defined in 47 U.8.C. 261(h}} or an association of incumbent
locat exchange carriers allsging that it has been denied access 1o a pole, duct, conduil, or right-of-way owned or confrolied by a
local exchange camier of that a utifity's rete, term, or condition for & pole atiachment is not just and reasonatle shal foliow the
same complaint procedures specified for other pole altachmeant compilaints in this part.

(b} In campiaint procesdings challenging utility pole attachment rates, terms, and conditions for pole attashment contracts
entered into or ranewad after the affective date of this section, there is 2 presumption that an incumbent local exchangs carrier
(o an association of incumbant local exchange cardars) is simitarly siluated to an attacher that is & telecommunications carrier
(as defined in 47 Y.B.C. 254{a){5)) or & cable felevision systermn providing lelecommunications services for purposes of
obiaining comparable rates, terms, or conditions. In such complaint proceedings challenging pole aftachment rates, thereis 2
presumption that incumbent iocal exchange carriers (O an association of incumbent iocal exchange carisrs) may ha chargsd
no higher than the rate detarmined in accordance with 81.1408{s} 2. A utility can rebul either or both of the two presumptions
in this paragraph (b} with dear and convincing evidencs that the incumbent local exchange canler recaives benefits under Hs
oole attachmant agreemant with a utility that materially advantages the incumbant local exchangs carrier over othar
telecommunications carriers or cable felevision systems providing telecommunications services on the same poles.

iB3 FR 48840, Sept. 14, 2018]
% Back o Top
§i1.1414 Review period for pole attachment complaints.

(8) Poie aceess compdainis. Except in exiraordinary droumsiances, final action on a complaint where a cable ielevision
systern opertor or provider of telecomimunications service claims that it has been denied aocess to & pole, duct, conduit, or
right-of-way owned or controlled by a utiiity should be axpeciad no fater than 180 days from the date the complaint is filed with
ihe Commission. The Enforcement Bureau shall have the discretion 10 pause the 180-day review perioad in situalions whare
actions outside the Enforcement Bursauw's control are responsible for delaving review of a pale access complaint.

(o) Ofher poie alfechment complainis. All other pole affachment complaints shall be governed by the review perod in
§1.740.

[83 FR 44842, Sept. 4, 2018]
£ Back o Top
§1.1418 Overlashing.
{(a} Prior appraval A utility shall not require prior approval for
{1} An existing attacher that overlashes its exisling wires on a polg; or

{23 For third party overlashing of an existing attachment that is conducted with the permission of an existing atfacher,
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(b} Freexisting vinistions. A utility may not prevent an attacher from overlashing because ancther existing attacher has not
fixed a preexisting viclation. A utlity may not require an axisting attacher that overlashes its existing wires on a pole to fix
preexisting violations caused by another existing aliachar,

ie] Advance hofce. A ulility may require no maore than 15 days’ advance notice of plannad overlashing. W & utility requires
advance notice for overiashing, then the uiiity must provide existing atiachers with advance wiitten natice of the notice
reguirement or include the nofice requirerment in the attachment agreemsnt with the existing altacher. if after receiving advance
notice, the utility detarmines that an averlash wonld craate a capacity, safely, reliability, or engineering issua, it must provide
spedific decumentation of the lesue to the parly sesking fo overlash within the 15 day advance notice period and the party
seeking to overiash must address any idenfiad issues tefore continuing with the ovarlash sithar by maodifying s proposal or by
explaining why, in the party's visw, a modification is unnescessany. A wlility may not charge a fee {o the party saeking to ovarlash
for the utility's review of he proposed overlash,

{dy Cverashers’ responsitdlly. A parly that engages in overiashing is responsible for its own equipment and shall ensure
that it complies with reasonable safety, reliability, and engineering practicss. If damage to a pols or eiher existing attachment
rasults from overiashing or overlashing work causes safely or engineering standard violations, then the gveriashing party is
rasponaibie at its expense for any NECessary repairs,

(&) Fost-overfashing review. An ovariashing party shall notify the affected ulility within 15 days of completion of the
overlash on @ particular pols. The notice shall provids the affecied uiility at teast 80 days from receipt in which (o inspect the
overlash. The ulliity has 14 days after completion of its inspection to notify the overiashing party of any damags or cods
violations to its eguiprent caused by the overlash. If the utliity discovers damage or code viclations caused by the overlash on
enuipment belonging o the ulility, then the utility shall inform the overlashing pany and provide adequate documentation of the
damage or oode violations. The ulility may either complete any necassary remsdial work and bill the overlashing party for the
reastnable costs related to fixing the damage or code vielations of reguire the overlashing parly to fix the damags or code
viclations at its expense within 14 days following notice from the ulilily.

(B3 FR 46840, Sept. 14, 2018}
4% Backio Top

Meed assistanee?

htips://www.eclr.goviegi-bin/text-idx 781D 36e42d1 1 def0d 7317590844703 T&me=tru...  10/272019



CC PROCEDURAL RULES



eCFR — Code of Federal Regulations Page 1 of 11

ELECTRONIC CODE OF FEDERAL REGULATIONS
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Tite 47 — Chapter | - Subchapier A — Part 1 — Subpart £ — Subject Group

Title 47 Telecommunication
PARY -PRACSTICE AND PROCEDURE
Subpart E—Compiainte, Applications, Tanfis, and Heports invoiing Common Carvlars

FORMAL COMPLAINTS
§1.738 Purpose.

The foliowing procedurat rules apply 1o format complaint proceadings under 47 LL5.C. 208, pols attachment compiaint
procesdings under 47 U.5.C. 224, and advanced communications services and equipment formal complaint proceedings under
47 U.5.C. 255, 817, and 618, and part 14 of this chapier. Additional rules relevant only to pale attachment comglaint
proceedings are providad in subgart J of this part,

[B3 FR 44832, Sept. 4, 2018
§1.721 General pleading reguirements,

Formal complaint proceedings are generally resclved on g writken record consisting of @ complaint, answer, reply, and joint
statemeant of stipuiated facts, disputed facts and key lenal issues, along with ali asscciated evidencs in the record. The
Commission may aiso require of permit other written submissions such as briefs, proposed findings of fact and conclusions of
law, or agther supplemeniarny documanis of pleadings.

{3} Al papers filed in any proceading subject (0 this parl must be drawn in conformity with the requirements of §§1.48, 1.50,
and 1.5,

(b} Plaagings must be clear, conise, and direct. All matters concarning a claim, defense or requested remedy, including
damages, shouid be pleaded fully and with spscificity.

(¢} Pleadings must contain facts which, if true, are sufficient to constitle a vinlation of the Act or a Commission regulation
or order, or a defense to an alieged violation.

(@) Averred facts, claims, or defenses shall be made in numbered paragraphs and must be supported by relevant evidence.
Tne contents of each paragraph shall be limited as far as practicabie to 2 sistemant of 5 single set of circumstances. Bach
claim founded on @ separate ransaction or occurrance and sach affitmative defenge shall be separalely slaled o fadiiitate the
cigar presentation of the matters set {orth. Assertions based on information and belief ars prohibiied unless made in good faith
and accompanied by & deciaration or affidavit explaining the basis for the party's balief and why the pardy could not reasonably
asceriain the facts from any other source.

(2} Legal argumenis must be supporied by appropriate statutory, judicial, or administrative authority.

{f Cpposing authorities must be distinguished.

{g) Copies must be provided of all non-Commission authoriiies relied upon which are not routinely available in nationat
reporting systems, such as unpublished dedisions or stip opiniens of courts or adminisirative agenciss. In addition, copias of
state guihorities relied upon shall be provided.

{h} Fartizs are responsible for the continuing acouracy and compteteness of all information and supperting authority
furnished in a pending complaint proceeding. Information submitted, as wall as relevant legal suthorities, must be current and
updated as necessary and in @ imely manner before a decision is renderad on the merits of the complaint,

{i) Specific reference shall be made 10 any tanf or contract provision relied or in support of a olaim or defenge. Copies of
relavant farifls, contracts, or rafevent portions that are referred o or relied upon in a complaint, answer, or other pleading shal
be appended fo such pleading.

() Pleadings shall ideniify the name, address, telephone number, and email address for althar the filing party's attorney or,
whare a party is not represented by an atiomay, the filing parly. Fleadings may be signed by a party's atfomey.

(k) Ail attachments shalf be Rates-stampad or otherwise numbered sequentially. Parlies shall oite to Bates-stampad page
numbers in their pleadings.
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{I} Pleadings shail be served an all pariies to the proceeding in accordance with §1.734 and shall indude & centificate of
senvice.

{m) Each pleading or ether submission must contain & written verification that the signatory has read the submission and,
ta the best of his or har knowiedge, information and beliet formed after reasonable inquiry, it is well grounded in fact and is
warranted by existing law or a good faith argument for the extension, medification or reversal of existing law. and that i is not
iterposad for any improper gurpose, such as to harass, cause unnscessary delay, or needlassly increase the cost of the
proceading. If any pleading or other submission s signed in violation of this provision, the Commission may upan maotion ar
upon its own inftative impose appropriate sanctions,

{rm) Parties may petition the staff, pursuant to §1.3, for & waiver of any of the rules governing formal complaints. Such
waiver may be granted for good cause showd.

{o) A compdaint may, on reguest of the filing parly, be dismissed without prejudice as & matler of right pricr 1o the adoption
daie of any final action taken by the Commission with respect io the complaint. A request for the return of an initiating doctimeant
will b regarded as a request for dismissal.

(p} Amendments of supplements fo complaints to add new claims or requests for refief are prohibited.

{q} Fallure to prosacute & complaint will be cause for dismissal.

(ry Any document purporting to be a formal complaint which does not state a cause of aclion under the Communicalions
Act, or a Commigsion regulation or order, will be dismissad. In such case, any amendmant or supplement to such document will
be considered a new filing which must be made within any applicable stefutory imitations of actions.

(3} Any other pleading that does not conform with the requirements of the applicable riles may be desmed defactive. In
such case the Commission may strike the pleading or request that specifisd defects be norrected and that proper pleadings be

fiied with the Comimission and servad on all parties within 3 prescribad time as 3 condition to haing mads a part of the record in
the procesding.

{t) Pleadings shall be construed s0 35 tode justics.

{1} Any party that fails to respond o official correspondence, a request for additional infarmation, or an order or directive
from the Commission may be subject to approprigte sanciions.

[83 FR 44332, Sept. 4, 2018]
§1.782 Formiat and content of complaints,
A formal complaint shail contain:
(@) The name of each compizinant and defendani;
{b} The oocupstion, address and telephone number of each complainant and, to the extent known, esch defendant;
{c) The name, address, telephorne number, and email address of complainant’s atforney, if represented by counsel,

{c} Citation to the section of the Communications Act or Commission regulation or order alleged to have been violated;
each such alieged violation shall be stated in a separate count;

{2} Legal analysis relevant to the claims and arguments set forth therain;
(f) The relief sought, including recovery of damages and the smount of damages clamed, if known;

(g} Cerlification that the complainant has, in good faith, discussed or atternpled to discuss the possibility of setflement with
sach defendant prior 1o the filing of the formal complaint. In digputes belween businesses, associations, or other organizations,
the certification shall inciude 3 statement that the complainant has engaged or attempted 0 engage in executive-level
discussions concerning the possitility of sefttement. Exacutive-level discussions are discussions among representatives of the
pariies who have sufficient authority to make binding decisions on behall of the entity they represeni regarding the subject
matter of the distussions. Sudch cetificalion shalt include a statement that, prior i the filing of the complaint, the comiplainant
notified each defendant in writing of the allegations that form the basis of the complaint and inviled a response within a
reasonable pericd of fime. A refusal by & defendant {o engage in discussions confemnpiatad by this rule may conatitute an
wyeasonable practice under the Act, The certification shall also include a brief summary of afl additional steps taken 1o resoive
the disputa prior {o the filing of the formal complaint,

{(m A statement explaining whether a separate action has been filed-with ihe Commission, any count, or ather government
agency that is based on the same cigim or same set of facts, inwhole or in part, or whethar the complaint seeks prospective
refief identical 1o the refiel groposed or a1 issue in a notice-and-comment rulemaking proceeding that is concurrantly before the
Commission;

() An information designation containing:
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{2 The Commission may, in ils diseretion, end adiudication of damages by adopting & demages computation method or
formula. In such cases, the parties shall negotiate in good faith to reach an agresment on the exact amount of damages
pursuant to the Commission-mandated method or formuia, Within 30 days of the release date of the damages order, parlies
shafl submit jointly to the Cormmission either.

{1} A statement detailing the parties' agreement as to the amount of damages,

{2} A statemant that the parties are continuing to negetiate in good faith and a reguest that the parties be given an
exiension of ime to continus negotiations; or

{3} A statement detailing the basas for the continuing disgute and the reasons why no agreement can be reachad.

(1} In any proceading to which no statufory deadiine apgplies, the Commission may, in {5 discretion, suspand ongoing
damages precesdings 1o provids the parties with fime to pursus settlemeant negotiations or mediation under §1.737.

[87% R 44832, Sept. 4, 2018]
§1.724 Compiaints governad by section 208{b}{1) of the Ac¢t

{a) Any pardy that intends to file a complaint subjent to the E-maonth deadling in 47 1.S.C. 208{b) 1) must comply with the
pre-complaint procedures balaw. The Enforcament Bursad's Market Disputes Resolution Divisian will not orocess complaints
subject to the Somonth deadline unfess the filer compliag with these procedures.

{b} A pady seeking to file a complaint subject to 47 U.8.C. 208(bX1} shall nolify the Chief of the Market Disputes
Resolulion Division in writing of its indent {0 file the complaint, and provide @ copy of the lstter [o the defendant. Commission
staff will conveng 8 conferance with both pariies ag soon as practicable, During that conferencs, the staff may disouss, among
othar things:

{1} Scheduling in the case;

{2} Narrowing factual and legal issuas in disputs;

{3} information exchange and dissovery necessary to adiudicate the dispute;

{4} Entry of & protactive order governing confidentisl material, and

{8} Preparation for and scheduling 2 mandatory setfement negotiation session at the Gommission.

(o) Staffwill endicaeor o compleds the pre-complaint process as expaditicusty as possible. Staff may direct the parties to
exchange relevant information during the pre-complaint period,

{83 FR 44832, Sept. 4, 2018]
§1.728 Joinder of complainanis and causes of action.

{&) Two or more compiainants may join in one compiaini if their respective causes of action are against the same
defandant and concern substantially the same facts and alleged violation of the Communications Act or Comminsion regulation
oF order.

() Two or mare grounds of complaint invoiving sunstantiaily the sama facts may be included in one compiaint, but should
be separately stated and numberad.

[B3 FR 4483Z, Sspt. 4, 2018)
§1.726 Answers.

{z)y Any defendant upon which a copy of a formal compiaint is served shall answer such complaint in the manner prescibed
urdar this sedtion within 30 calendar dave of service of the formal complaint by the complainant, unless otherwise directed by
the Cammission.

{h} The answer shall advise the compiainant and the Gommission fully and completely of the nature of anv defense, and
shall respond specifically to ali material sllegations of the coraplairt. Every effort shall be made {0 narrow the lasues in the
anawar, The defendant shall sizte condlsely its defense to sach olaim asserted, admit or deny the averments on which the
complainant refies, and state in detail the tasis for admiffing or denying such averment. General denials are prohibited. Denials
based on information and belisf are prohibited urdess made in good taith and accoempaniad by a declaration or afficavit
explaining the basis fur the defendant's belief and why the defendant could not reasonably sscertain the facts fram the
caomplainant or any other scurce. If the defendart is without knowledge or information suficient to form @ belief as to the truth of
an averment, the defendant shail so state and this has the effect of a denial. When a defendani intends in good faith to dany
ordy part of an averment, the deferdant shall specify so much of it as is frue and shall deny orly ihe remainder. The defendant
may deny ths allegations of the compdaint as specific denials of either dasignated avermenis or paragraphs.

https://www.ectr. gov/egi-bin/tent-1dx 78ID=6 LacfD4abe 77286c321 70ee5alaf! NBodme=tru..,  10/7/2019
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{z) The answer shall include legal analyais relevant ta the claims and arguments sat forth therein.

{d} Averments in & compaint or supplemental complaint fled pursuant o §1.723(d) are deemed to be admitted when nat
denied in the answer.

(&) Affirmative defenses to allegations in the complain shall be speciiically captioned as such and presentsd separately
fram any denials made b acoordance with paragraph (4} of this section.

(5 The answer shall indude an information designation sontaining:

{11 The name and, If known, the addrass and telephone number of cach individuat likely 1o have information relevant in the
proceading, slong with the subjects of that information, exciuding individuals otherwise identified in the complaint, answer, or
exhibits thereto, and individuais empioved by another party; and

{2) A nopy-—or a description by categony and lecation-—of all relevant doouments, slactronically stored information, and
tangible things that the disclosing pady has in its possession, custedy, or oontrol, excluding documents submitted with the
complaint or answer,

(g} Failure lo file an answer may be deemed an adnission of the material facts alleged in the complaint. Any defendant that
fails to file and serve an answer within the fime and in the manner prascribied by his part may be desmed in defauit and an
order may be entsred against such defendart in acoordance with the allegations sontained in the compliaint,

{83 FR 44832, Sept. 4, 2014]
§1.727 Crose-complainis and counterclaims,

Cross-compiaints seaking any relief within the jurisdiction ¢f the Commiasion against any parly {complainant or defendant)
o that procaading are prohibited. Any claim that might otherwise meet the requirements of a cross-complaint may be fled es a
separate complaint in accordanacs with §8§1.720 through 1.740. For purposes of this subpart, the term “cross-complsint” shait
include counterclaims.

[83 FR 44832, Sept. 4, 2018)
§1.728 Replies.

{8} A compiainant shail file and serve & repiy within 10 calendar days of senvice of the answer, unless olherwise directed by
the Commigsion. The reply shall contain siatements of relevant, material facis and legal arguments that respond to the factual
ategations and legai arguments made by the defendant. (ther allegations o arguments wilt not be consideras by the
Comnission

{by Faiture 1o reply will not ba deamed an admission of any aliegations contained in the responsive peading, except with
raspect o any affimalive dsfense sel futh therein. Fallure 1o reply 10 an affirmative defense shall be desmed an admission of
such affrmative defense and of any facts supporting such affitmalive defense thai are nol specifically contradicted in the
compiaint.

{c) The reply shall include legal analysis relevant to the daims and arqumants set forth theain

{d} The reply shall include an information designation containing:

(1} The nams and, if known, the address and telephone number of each individual likely to have information relevant to the
sroceeding and addressed in the raply, along with the subjects of that information, excluding individuals otherwiss identified in
the complaint, answer, reply, or exhibils therate, and individuals smpioyed by another party; angd

{2} A copy—or a descriplion by category and location—of ali relevant documents, slechronically stored information, and
tangible things that the disclosing party has in iis possession, custody, or control that are addressed in the reply, excluding
documeants submitied with the complaint or answer.

[83 FR 44837, Sept. 4, 2018]
81.72% Motions.

(a) A request far a Commission order shall be by wriften motion, stafing with particudarity the grounds and authority
tharefor, including any supporiing legal analysis, and setting forth the relief sought

(k) Motions to compel discovery must contain a certification by the moving party that a good faith atiempt to resclve the
discute was mads prior io filing the motion,

(<} Motions seeking an order that the allegations in the complaint be made more definite and certain are probibited.

{ch Motions io dismiss all or part of a compiaint are permitted. The filing of a motion to dismiss does not suspend any olher
filing deadlines under the Commission’s ruies, unloss staff lssues an order suspending such deadiines.

kttps:/www.ectr. gov/egi-bin/text-idy 7SID=61 0cf94abe77296¢3217%e5a0af 1 f8c&me=tru...  10/7/2019
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{8} Oppositions to motions shall be filed and served within § businass days after the motion is served. Oppositions shall ba
imitad to the specific issues and sllsgations contained in the motion; when a motion is incorporated in an answerio a
complaint, the oppasition to such motion shall not address any issues presented in the answear that are not alsa specifically
raised in the motion. Fallure 10 oppose any motion may constitute grounds for granting the motion.

{0 Mo reply may be filed to an opposition to 8 motion, except under direction of Cemmission stalf,
(B3 FR 44532, Sept, 4, 2018]
§1.730 Discovery.

{a) A complainant may fie with the Commission and serve on a defendant, concurrantly with iis complaint, up 1o 10 written
interrogatories. A defendant may fle with the Cornmission and serve on a complainant, concurrently with its answer, up to 10
written | interrogatories. A compiainant may fila with the Commission and senrve on 3 defendant, concuirently with #s reply, up to
five additiona! written inferrogatories. Subparts of any interrogatory will be courted as separate interrogatories for purposes of
compliance with this imit. Interrogalores filed and served pursuant to this procedure may be used 1o seek discovery of any
rion-privileged matter that is relevant to the material facis in dispute in the pending precseding. This procedure may not be
ampiovad for the purpose of delay, harassmant, or obtaining information that is beyond the scope of permissible inguiry refated
10 the material facts in dispute in the gproceeding.

(&} Interrogatories filed and served pursuant to paragraph (a} of this section shall contain an explanation of why the
information sought in each interrogatory is both necessary fo the resclution of the dispute and not availabie from ary other
SOUrCE.

() Unless otherwise directad by the Commission, within seven calsndar days, a responding party shall fite with the
Commission and serve on the propounding mr‘o; any apposition and objections fo inlerrogatories. The grounds for objecting o
an interrogatory must be stated with specificity. Unless otherwise directed by the Commission, any interrogatories to which no
cpposition or objection is raised shall be answered within 20 calendar days.

{d)} Commission staff shall rule inwriting on the scope of, and scheduie for answering, any disputed interrogatories basad
upon the justification for the interrogatorias propeny filed and served pursuant to paragraph (&) of thig section, and any
objections or eppositions thereto, properly fled and served pursuant to paragraph (o) of this section,

{e} interrogatories shall be answerad separately and fully inwiiting under catlh or affirmation by the party served, or if such
party is a public or private corporation or parinersnip of association, b'v' any officer ar agent whe shall furnish such information
as is available {o the party. The answers shail be signad by the parson making them, and the sttomey who obiects must sign
any ohjections. The answers shaill be filed with the Commission and served on the propounding party,

(f} The Commission, in its discretion, may allow additional discovery, including, bul nol imited o, document production
andfor depositions, and it may madify the scope, means and scheduling of discovery in light of the needs of a particular case
ard the requiremeants of applicabie staiutory deadines.

{g) The Commission may, in its discretion. reguire parties to provide documants to the Commission in a scanned or other
glactronic format that

(1) indexes the documents by usehll ideniifying information; and
{2} Allows staff to annotate the indax so a5 1o make the format an efficient means of reviewing the documents.

(") A propounding party asserting that a responding pariy has provided an inadequate or insufficient response toa
discovery request may file 3 motion to compe! within ten days of the service of such responsa, or as otherwise diracted by
Somnussion staff, pursuant to the requirements of §1.728

{83 FR 44832, Sept. 4, 2018]
§1.731 Confidentiality of infonmation produced or exchangsd.

(&) Any information preduced in the courss of a formal complaint proceading may be dasignated as confidential by either
party 1 ths= proceading o 2 third party if the party belioves in goad faith that the materials fali within an axamption o disclosure
contained in the Freedom of Information Act (FOIA), § U.S.C 582831} through (8}, and under §0.45% of this chapter. Any pany
asserting confidentiality for such materials must:

(1) Clearly mark sach page, or portian thereof, for which a confidential designation is clgimed. The party claiming
cenfidentiality should restrict its dess--"naﬁ sns 1o encompass only the spedific information that it asserts is confidential. If &
confidential designationis hail@ngﬂi he party ﬁla:rnir-g confidentiality shall have the burden of demonstrating, by 2
preponderance of the evidence, that the materials designated as confidential fall under the standards for nondisclosure
enunciated in the FOIA and that the designation is narrowly {aifored to encompass only confidsntial information.

{2} File with the Comrnission, using the Commission's Electraonic Comment Filing System, a public version of the materigis
that redacts any confidential information and clearly marks each page of the redected public version with a haadar stating

httpsi/forww.ectr goviegi-binftext-ide 751D=61 ecfP4ahe77296¢32 1 79¢eSabaf 1 f8c&me=tru...  10/7/2019
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“Fublic Version.” The redacted document shall be machine-readable whenever techiically possible. Where the document to be
filed electronically containg metadats that is confidential or protected from disclosure by & legal privilege (including, for example,
the aftorney-client privilege], the filer may remove such mefadaia from the document bafore filing it elecironically.

{3) File with the Secrstany's Office an unredacted hard copy version of the materials that containg the confidential
infermation and cleariy marks each page of the unredacted confidential version with & header stating "Confidential Version.”
The uredacted version must be fled on the same day as the redacted version.

(%) Serve one hard copy of the filed unredadied malerials and one hard copy of the filed redacted materials on the attomey
of record for sach party o the proceading, o, whera a parly (s not represented by an afforney, each party io the proceeding
either by hand delivery, overmght delivery, or emalf, {ogether with a proof of such senvics in accordance with the requiramentis
of §81.47{(g) and 1.734(1}.

{b) An attorney of record for a parly o & party that recefves unredacted materials marked as confidential may disciose such
materials solely to the Tollowing persans, anly for use in prosecuting or defending a party to the complaint action, and only {o the
axient necessary to assist in ihe prosecution or defense of ihe case:

{1} Supnort personnel for counse! of record representing the parties in the compiaint action,

{2} Officers or employees of the receiving parly who are direclly involved in the prosecution or defense of the case,

{3} Consullants or expert wilnesses retained by the parties; and

{4} Cowrt reporters and stenographers in acoordance with the lerms and conditions of this seclion.

{c} The individuals identified in paragraph (b} of this section shall not disclose information designated as confidential o any
persen who ig not suthonzed under this section to receive such information, and shall not use the information in any activity or
furiction ather than the prosscution of defense in the case before the Commission. Each such individual who is provided access

o the information shall sign a declaration or affidavit siating that the individua! has personally reviewed the Commission's mles
and understands the brnitations they imposs on the signing party.

{d) Partizs may make copies of materials marked confidential solely for use by the Commissizn or persons designated in
paragraph b of this section. Each party shall maintain a iog recording the numbear of copies made of all confidential material
and the persons 1o whom the copies have been provided.

f@) Trie Commission may adopt a protective order with further restrictions as appropriate.

0 Upon termination of & formal complaint proceeding, inchuding sl appeals and petitions, the parties shal ensurs that all
originais and reproductions of any confidential materials, along with the log recording persons who received coptes of such
materiats, shall be provided o the producing party. In addition, upon final termination of the proteeding, any notes or other work
product derived in whole or in part from the confidential matertais of an opposing or third party shall be dastoyed.

[83 FR 44832, Sapt. 4, 2018}
81.732 Other required written submissions.

{z} The Commission may, in iis discretion, requira the parties {o file brials summarizing the facts and issues presentad in
the pleadings and other record evidence and presenting relevant legal authority and anaiysis. The Gommission may fmit the
scope of any briefs 1o cortain subjedts or jssues, Unless otherwise dirscted by the Commission, all briefs shall includs sl legal
and factual claims and defsnses previouely set forth in the complaint, answer, or any other pleading submitied in the
procesding

{0) Claims and defenses previously made but not reflecied in the briefs will be deemed abandonad.

{c} The Commission may require the parties 10 submit any additionat information it deems appropriate for a full, fair, and
expeadilious resciution of the procseding.

{83 FR 44832, Sept. 4, 2018}
$1.733 Siatus conference.

(a} in any compiaint procseding, the Commissien may, in its discretion, direct the attorneys andfor the parlies to eppear
before it for & status conference. A status conference may include discussion off

(1} Simplification or narrowing of the issuas;
{2} The necassity for or desirahility of additional pleadings or evidentiary submissions,

{3 Obtaining admissions of fadt or stipulations batween the parties as o any or all of the matlers in contioversy,

{4} Seltlernent of gl or some of the mallers in controversy by agreement of the parties;

https:/Awww. el goviegi-bin/text-idx I8ID=61ecf4abe 77296321 79ce5alall fBekme=tru...  10/7/2019
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(8 Whether discovery Is necessary and, i 8¢, the soope, tvpe, and schaedute for such discovery,

{6} The schadue for the remainder of the case and the dates or any further status conferences; and
{7} Such othar matters that may aid in the disposition of the complaing

(b)) Farties shall mest and confer prior to the initial stafus conference to discuss:

{i} Settlement prospects;

{i} Discaveary;

{iii} lssuss in dispute;

{iv} Schadules for pleadings;

{v} Joirt statement of slipulated facts, disputed facts, and key legs! issues; and

{2) FPartigs shail slbmit a joint statament of all proposals agreed to and dispules remaining as a result of such mesting to
Commission staff on a date specified by the Commission.

{c} in addiion to the inflal slatus conference referenced in paragraph (8) of this section, any party may alse request that a
conference e held at any time afigr the complaint has bean filed.

{d) Duiring a status conferance, the Commission stalf may issue oral rulings periaining to 8 varisty of matters relevant 1o the
conduct of 2 formal complaint proceeding including, infer glia, procedural matters, discovery, and the subimission of anefs or
other evidentiary matsrials.

(e} Status conferences will be schadulad by the Commission sialf at such time and place as i may designats to be
conducied in person of by telephons conference oall.

{fi The failure of any attomey or party, following reascnatile notice, to sppear at & scheduled conference will be deemed a
waiver by that party and will not praciude the Commission staff from conferring with those parties or counsel presant.

{83 FR 44832, Sept. 4, 2018
§1.724 Fae remitiance; slectronic filing; coples; servies; separate filings against mulliple defendants.

(2} Complaints may net be braught against multiple defendants unless they are commaonly owned or controlled, are allegad
o have acted in concert. are alieged to ba jointly lable o complainant, or the comiaint concams cammon guestions of law or
fact. Complaints may, however, be consofidaled by the Commission for disposition.

{b) The complainant shall remit segarately the correct fee electronically, in acoordance with part 1, subpart G {320 §1.1108
of this chaepter} and shail file an original copy of the complaint using the Commission's Electronic Comment Filing System. Ha
complain is addrassad against mulliple defendants, the complainant shall pay a separaie fes for sach additional defendant.

{0} The complainant shadt serve the complaint by hand delivary on either the named defendant or one of the named
defandant's registered agents for service of process on the same date that the complaint is filed with the Commigsion in
actcordance with the requirements of paragraph (b) of this saction.

(d} Upon receipt of the complaint by the Comimission, the Commission shall prompily serd, by email 1o each defendant
named in the complaint, netice of the filing of the complaint. The Commission shall additionally send by email, 1o alf parties, &
scheduls getaliing the date the answer and any olher applicabie pleading will e due and the date, tims, and iccation of the
initial status conferance.

{e) Parties shall provide hard copies of &l submissions (o staff in the Enforcement Bureau upon request.

{fy All subsequent pleadings and briefs flad in any formal complaint proceading. as weil 85 all letters, documents, or ather
writter submissions, shall be filed using the Cammission’s Electronic Comment Filing Svstermn, exeluding confidential material as
sat forih in §1.731. In addition, &l pleadings and briefs filed in any formal complaint procaeding, as welt as all letters,
documents, or ofher written submissions, shail be served by the filing party on the atiorney of recard for each pary 1o the
proceeding, or, where a parly is not representad by an attormey, each party {o the procesding either by hand delivery, ovemight
daiivery, or email, together with a proof of such sarvice in accordance with the reguirements of §1.47(g). Service is deamed
affective as follows:

{1) Service by hand defivery that is deliverad 1o the ofice of the reciplent by 5:30 p.m., local time of the recipient, on a
business dey will be deemed served that day. Service by hand delivery that is deliverad to the office of the recipiant after 53¢
p.m., iocal ime of the recipient, on & business day will be deemed servad on the following business day;

{2} Service by overmnight delivery will be desmed served the business day following the day it is ascepied for ovarnigh
defivery by a reputable overnight delivery service; or

https:iwww, el goviegi-binftext-ida 75ID=61ectB94abe 77286321 79ccallaf]l fe&me=tru... 10/7/2019
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{3} Service by emall that is fully transmitiad o the office of the racipient by 5:30 pom., local time of the recipient, on g
business day will be deemed served that day. Service by amaill that is fully ransmiiied {o the office of the recipient after 5:30
oo, local time of the recipient, on & buginess day will be deemed senved on the foliowing business day.

{0} Supplemental coruplaints filed pursuant o §1.723 shall conform to the requirements set forth in his section, excapt that
the complainant need not submit & filing fes.

83 FR 44832, Sept. 4, 2018, as amended at 84 FR 5§18, Mar. 11, 2018}
§1.735F Conduct of proveedings.

(&) The Commission may issue such orders and condudt its procesdings as will bast conduce 1o the proper dispatch of
business and the ends of justics.

{) The Commission may decide gach complaint upon the filings and information before it, may reguest additional
infarmation from the parties, and may require one of mors informal meetings with the parties to darify the issues or to consider
saitiernent of the dispuie.

[83 FR 44332, Sept. 4, 2018]
§1.736 Acceierated Dockel Proceedings.

{a} With tha excaption of complaint proceadings under 47 U.S.C. 285, 817, and 819, and part 14 of this chaptar, parties o
a farmal complaint procesding against & common cammier, of a pole aftachment complaint proceeding against & cable television
system operator, & utility, or a telecommunications camier, may requsst inclusion on the Accelerated Decket. Procesdings on
the Accelerated Docket must be conduded within 80 days, and are tharefors subject to shorter pieading deadiines and other
maodifications to the procedural rules that govem formal complaint proceedings.

(b} A complainani that seeks inclusion of @ proceeding on the Acceterated Dockst shall submil a reguest o the Chief of the
Enforcement Bureau's Market Disputes Resclution Division, by phons and in wriling, prier to filing the complaini.

(¢} Within five days of receiving service of any formal complaint against a common carriar, of a pols attachment complaint
against 8 cable television system oparatorn, a ulility, or a lelecommunications carrier, & defendani may submil a requast sseking
inclusion of the proceading on the Accslsraied Docket 1o the Chief of the Enforcement Bureau's Market! Disputes Resolution
Division. The defendant shall submit sush request by phone and in writing, and contemparanaously transmit a copy of the
written request io all parties to the procsading.

(& Commission stalf has disoretion to decide whaethar a complaint, or porfian of 2 complaint, is suitatle Tor inclusion en tha
Agcelerated Docket,

{2} In appropriate cases, Commission stafl may require that the parties participate in pre-filing setlemeant nagoetiations or
mediation under §1.737.

) the parties do not rescive their dispute and the matter is accepted for handling on the Accelerated Docket, staff will
astablish the scheduds and process for the proceeding,

(o) 1T it appears at any time that a procseding on the Acsceleraled Docket is no longsr appropriate for such treatmsnt,
Commission staff may remove the mabier from the Acceierated Docket either on its own metion or &t the requast of any parly,

{h} In Accelerated Docket prossedings, the Commission may conduct a miniirial, or & trial-type hearing, 35 an alternative fo
daciding & case on a written record. Minitrials shail take piace no later than hatween 40 and 45 days after the filing of the
compiaint. A Commission Administrative Law Judges (ALY or staff may preside at the minitrial.

{3 Applications for review of staff dedsions issued on delegated autharity in Accslerated Docket proceedings shal comply
with the filing and service requirements in §1.115(=){4}. in Accelerated Docket proceedings which raise issues that may notbe
dacided on delegaiad authority (see 47 ULS.G. 1BB(S(1); 47 GFR 0.331(c)), the: staff decision will be 3 recommandsed decision
suliect to adoption or modification by the Commission. Any parly o the proceeding hat sesks modification of the
recommended decision shall de so by filing comments chalienging the decision within 15 davs of its release. Opposition
commernts, shall be filed within 15 days of the comments challenging the dedision; reply commants shall may be filed 10 days
thereafier and shall be limited to issues raised in the oppositicn comments.

() If no party fles comments challenging the recommended decision, the Commigsion will Bsue its decision adopting or
madifying the recommended decision within 45 days of its relsase. f parties W the procesding file comments tn the
recommended decision, the Commission will issus its dedision adopting or modifving the recommended decision within 30 days
of the flling of the final comments.

83 FR 44832, Sept. 4, 2016}
§1.737 Mediation.
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{#) Thes Commission encourages parties to attempt to saitle or narrow thair dispules. To that end, staff in the Enforcement
Hursau's Market Disputes Resalution Division are available to conduct mediations. Staff will determine whether 2 matter is
appropriate far mediation. Participation in mediation is generally voluntary, but may be required as a candition for inciuding a
matter on the Accelerated Docket,

{b) Parties may requast mediation of a dispuis before the filing of & complaint. After a complaint has bean filed, parties may
reqguesi mediation as iong as a procesding is pending beforg the Commission.

{c} Parties may raquest madiation ty: Calling the Chisf of the Enforcement Bureau's Market Disputes Resolution Division;
submitting 3 written request in a lettar addressed (o the Chief of the Market Disputes Resolution Civisiory or including 2
madiation requestin any pleading in a formal complaint proceading, ar an informal complaint proceeding under 1,717, Any
patty recuesting mediation must varify that i has attempted o contast all other parties 10 detarmine whether they are amenabls
try mediation, and shall siate the response of sach party, if any.

{d} Staff will sohedule the mediation in consultation with the parties. Staff may request written siatemants and other
information fram the parties to assist in the mediation.

{&} in any proceading to which o statulory deadiing applies, staff may, In R disoration, hld 8 case in abevance pending
mediation.

() The parties and Commission staff shall keep confidential all written and oral communications prepared of made for
purposes of the mediation, including mediation submissions, offers of compramise, and staff and party commenis made during
the course of the mediation (Mediation Commurnications). Meither staff nor the parties may use. disclose or seek to discloss
Mediation Communications in any proceading pefore the Commission {inciuding an arbitration or a formal complaint proceeding
involving the instant dispute) or before any other tribunal, unless compeliad to do so by law. Documents and information that
are othenwise discoverabie do not become Madigtion Communications merely hecause thay are disclosed or discussad dunng
the mediation. Uniess otherwse direcied by Commission staff, the axistence of the mediation will not ba treated as confidential.
A party may reguest that the existence of the mediation be treated as confidential in & case where this facl has not previously
biean publicly disclosed, and staff may grant such & request for good cause shown.

{g) Any party or Commission stall may ierminate & mediation by nolifying other participants of their decision to terminate.
Staff shall promptly condinm in writing that the mediation has ended. The confidentiality rules in paragraph () of this section shall
continus t© apply to any Madiation Communications. Further, unlsss otherwise directed, any staff ruling requiring that the
existenca of the mediation be treatad as confidential will continue to apply after the madiation has endsed.

thy For disputes arising under 47 U.S.C 255, 817, and 614, and the advanced communications servioss and eguipmeant
rules, paties shall submit the Reguest for Dispute Assistance inacoardance with §14.32 of this chaptsr.

[83 FR 44837, Sept. 4, 2018}
§1.738 Complaints filed pursuant (o 47 0.3.0. 271{dHEME).

{a) Where a compiaint is filed pursuant 1o 47 4.8, C. 271{a){8)(B;, parties shall indicate whather thay sre willing o waive
the 20 day resclution deadiine contained in 47 U.5.C. 271{d}8)B} in the iollowing manner:

{1} The complainant shall so indicate in both the complaint itself and in the Format Compiaint Intake Form, and the
defendant shall so indicate in its answar, or

(2) The partiss shali indicate their agresment 1o waive the 80 day resolution deadline to the Commission staff &t the initial
status conferance, 1o be held in accordance with §1.733.

() Reguests for waiver of the 80 day resciution deadiine for complaints fied pursuani to 47 LS. 37 10U (B) will not he
enteriained by the Commission stafl subseguent {o the initial siatus conference, absent a showing by the complainant and
defendant that such waiver is i the public interest,

83 FR 44837, Sept, 4, 2018}
§1.739 Primary Jurisdiction referrals.

(@) Any party fo & case involving dlaims under the Act that bas been refarred to the Commission by a court pursuant to the
primary jurisdiction dociring must contact the Market Disputes Resolution Division of the Enforcement Bureay for guidance
before filing any plsadings or atherwise proceading befars e Commission.

{by Based upon an assessment of the proecedural history and the nature of the issuss involved, the Market Disputes
Resolution Division will determine the procedusal means by which the Commission will handle the primary juriadiciion referral.

(<} Faiiure to contact the Market Disputes Resobution Division prior to filing any pleadings or othenwise procesding before
the Cormmission, of failure to abide by the Division's determinations regarding the referral, may result in dismissal,

[B3 FR 44837, Jept. 4, 2Q18]

https:/Awww_ectr.gov/egi~bin/text-idx YS1D=61eciabe 772960321 T9eelalaf fic&me~tru...  10/7/2019



eCFR - Code of Federal Regulations Page 11 of 11

§1.740 Review period for section 208 formal complaints not governad by section 208{bj{1) of the Act.

{3} Except in extragrdinary cicumstances, final action on 3 formal complaint filed pursuant to section 208 of the Adt, and
not governed by section 208{b)(1), should be expected no later than 270 days fom the date the complaint s Blad with the
Commizgion.

(1} The Enforcement Bureau shall have the discretion (o pause the Z70-day review period in situations where actions
autsice the Sommission's control are respensibie for unreasonshly delaying Commission review of a complaint referenced in
paragraph (a) of this section.

[83 FR 44337, Sept. 4, 2018]

Mead gssistenoe ¥
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