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TITLE 110
 INTERPRETIVE RULE
STATE TAX DEPARTMENT

SERIES 13AC
REDUCED SEVERANCE TAX RATES FOR THERMAL OR STEAM COAL 


§110‑13AC-1.  General.

	1.1.  Scope.  ‑‑  This interpretive rule explains and clarifies the July 1, 2019 reduction in the severance tax rate on the gross value of thermal or steam coal, as defined in W. Va. Code § 11-13A-3(c).  This interpretive rule also clarifies the minimum amount that will be available each year for distribution to coal producing counties pursuant to §11-13A-6a of the West Virginia Code.

[bookmark: _Hlk6231047]	1.2.  Authority.  ‑‑  W. Va. Code §11-10-5.

	1.3.  Filing Date.  ‑‑  September 11, 2019.

	1.4.  Effective Date.  ‑‑  October 11, 2019

[bookmark: _Hlk6231424]§110‑13AC‑2.  Interpretive Note.

[bookmark: _Hlk6471345]	This interpretive rule shall be read together with the Severance Tax statutes (W. Va. Code § 11-13A-1 et seq.) and legislative rules (W. Va. Code St. R. §110-13A-1, et seq.) previously promulgated by the Tax Commissioner.  The definitions, policies and procedures provided in W. Va. Code St. R. §110-13A-1, et seq. are equally applicable to this interpretive rule.  Should there be an inconsistency between the promulgated legislative rules and this interpretive rule, the legislative rules shall control, except to the extent the legislative rules do not reflect the amendment to the Severance Tax laws enacted in H.B. 3142 (2019), which is addressed in this or another rule promulgated by the Tax Commissioner as provided in § 29A-3-1, et seq. of the West Virginia Code.

§110‑13AC‑3.  Definitions.

	Unless a specific definition is provided in this section, terms used in this rule are defined as provided in W. Va. Code § 11-13A-1, et seq. and legislative rule W. Va. Code St. R. §110-13A-1, et seq., unless the context in which the term is used clearly requires a different meaning.  The following terms shall have the meaning ascribed herein and shall apply in the singular as well as in the plural.

	3.1.  Coal.  --  The term "coal" means and includes any material composed predominantly of a solid, brittle, stratified, combustible carbonaceous rock formed by the decomposition of vegetation, containing varying quantities of the elements of carbon, hydrogen, oxygen and nitrogen.  "Coal" includes but is not limited to peat, lignite, bituminous, anthracite and various intermediary forms of coal.

[bookmark: _Hlk6409145][bookmark: _Hlk6400311]	3.2.  Thermal or steam coal.  --  The term “thermal or steam coal” means coal sold for the purpose of generating electricity.  For coal to qualify as thermal or steam coal, the coal must be sold by the taxpayer claiming the reduced severance tax rate either directly to an electric power company for the purpose of generating or producing electricity or by using services of a broker to sell to an electric power company for the purpose of generating or producing electricity.  

	3.3.  Electric power company.  --  The term “electric power company” means a company engaged in the business of manufacturing, generating, supplying, or manufacturing, generating and supplying electricity for light, heat, or power to consumers or for its own use.

	3.4.  Sale.  --  The term "sale" includes any transfer of the ownership or title to property, whether for money or in exchange for other property or services, or any combination thereof.

	3.5.  Broker.  --  For the limited purposes of this Rule, a “broker” is an agent who sells goods or property for a principal, or a person who functions as an intermediary between two parties in order to arrange or negotiate an agreement or contract.  A broker may also acquire title to or ownership of the goods or property and resell those goods or property to a third-party.  References in this Rule to sales of coal to an electric power company include sales by the producer of the coal made directly to the electric power company or to the electric power company through the services of a broker where the broker is: (a) acting as agent for the producer of the coal or (b) where the broker has purchased coal from the producer and is reselling it to an electric power company. 

	Sales from a producer to other entities, such as third-party sellers, marketers, processors, or blenders, may be considered a sale to a broker under this rule, when those entities take title of the coal from the producer, sell the coal to an electric power company to be used in generating or producing electricity, and those entities provide an attestation of that sale as set forth in section 110-13AC-6 of this rule.

[bookmark: _Hlk6238839][bookmark: _Hlk6471598]§110‑13AC‑4.  Reduction of Severance Tax Rates on Thermal or Steam Coal.

[bookmark: _Hlk6472298][bookmark: _Hlk6474508]	4.1.  Effective July 1, 2019, the rate of tax imposed by W. Va. Code §11-13A-3 on the gross value of thermal or steam coal is reduced over the next three years for a total reduction of two percent by July 1, 2021:

[bookmark: _Hlk6238864]		4.1.1.  On and after July 1, 2019, the tax rate is 4.3% of the gross value of thermal or steam coal produced;

[bookmark: _Hlk6238897]		4.1.2.  On and after July 1, 2020, the rate is 3.7% of the gross value of thermal or steam coal produced; and,

		4.1.3.  On and after July 1, 2021, the rate is 3% of the gross value of thermal or steam coal produced.

	4.2.  The reduced tax rate includes the .35% Severance Tax imposed for the benefit of counties and municipalities under W. Va. Code §11-13A-6.

[bookmark: _Hlk6474867]	4.3.  The severance tax attributable to thermal or steam coal is included in amounts of coal severance tax imposed under W. Va. Code §11-13A-3 that is reallocated and dedicated for the benefit of the coal producing counties under W. Va. Code §11-13A-6a.

	4.4.  The tax rates provided in Section 4.1 of this Rule do not apply to thin seam coal taxed under W. Va. Code §11-13A-3(g) when it is sold to an electric power company.  The applicable rate of tax will continue to be either 1% or 2% depending upon the thickness of the seam of coal from which the coal was produced.

[bookmark: _Hlk10534622][bookmark: _Hlk10535637]	4.5.  Thermal and steam coal receiving the reduced rates in this section is subject to the annual minimum severance tax imposed under W. Va. Code §11-12B-3.  However, thin seam coal taxed under W. Va. Code §11-13A-3(g) is not subject to the minimum severance tax. 

§110‑13AC‑5.  Accounting for Sales of Thermal or Steam Coal.

[bookmark: _Hlk16662305]	5.1.  The determination of whether the gross proceeds of sale are considered to be from the sale of  thermal or steam coal in order to qualify the gross proceeds of sale for a reduced rate of taxation will be made based upon the coal sales contract and whether the coal is sold to an electric power company for the purpose of generating or producing electricity.

[bookmark: _Hlk12540497][bookmark: _Hlk12613139][bookmark: _Hlk6407968]		5.1.1.  Taxpayers eligible for the reduced severance tax rates for thermal or steam coal are those taxpayers who sell coal to an electric power company, either directly or through the services of a broker, for the purpose of generating or producing electricity.  The sale to the electric power company must occur on or after July 1, 2019, in order to be eligible for the reduced rates.

[bookmark: _Hlk16662514]			5.1.1.a.  If the coal is sold by the producer of the coal to a broker, who resells the coal to an electric power company for use in the production or generation of electricity, the producer will be eligible for the reduced thermal or steam coal rates when the broker provides an attestation to the producer that the coal has been resold to an electric power plant as set forth in section 110-13AC-6 of this rule.

[bookmark: _Hlk16602606]			5.1.1.b.  If the coal is sold by the producer of the coal to a third-party seller, marketer, processor, blender, or any other entity, other than an electric power company, either directly or through the services of a broker, the coal may be eligible for the thermal or steam coal reduced rates, provided that the coal is ultimately sold to an electric power company for use in the production or generation of electric power.  To the extent the third-party seller, marketer, processor, blender or other entity is behaving as a broker and can attest to the producer that the coal is ultimately sold to an electric power company as set forth in section 110-13AC-6 of this rule, the producer may qualify for the reduced rate for thermal or steam coal.

			5.1.1.c.  In the case where there have been other intermediary sales, the coal may still be eligible for the reduced rate if it is ultimately sold to an electric power company for the purpose of generating or producing electricity and each party in the series of sales has provided the verifications and information described in section 110-13AC-6 of this rule. 

[bookmark: _Hlk6407866]		5.1.2.  In the case of coal, the term "production of coal" includes all activities and values arising from the severance or extraction of coal and ordinary processing activities, including cleaning, breaking, sizing, dust allaying, treating to prevent freezing and loading for shipment.  When any of these activities are performed, the value added to the coal shall be considered gross value attributable to the owner of the coal taxable under the severance tax.

[bookmark: _Hlk12880291][bookmark: _Hlk16587399][bookmark: _Hlk6408346]				Accordingly, if a taxpayer, such as a blender or processor, purchases raw coal and engages in the activities of cleaning, breaking, sizing, dust allaying, treating to prevent freezing, loading for shipment or such other activities that are defined as being production activities in W.Va. Code §11-13A-1, et seq. or the Legislative Rule, that taxpayer may be eligible for the reduced rate on steam or thermal coal if that taxpayer sells the coal to an electric power company, on or after July 1, 2019, either directly or through the services of a broker, for the purpose of generating or producing electricity.  If the coal is sold to any other entity, other than an electric power company, either directly or through the services of a broker, the coal is not eligible for the thermal or steam coal reduced rate.  The producer of the raw coal would not be eligible for the reduced rate of tax because the producer did not sell the coal to an electric power company.

		5.1.3.  Examples.

			5.1.3.a.  Coal Company A produces bituminous coal which it sells to an electric power company, either directly or through the services of a broker, for the purpose of generating or producing electricity.  When the sale is made after June 30, 2019, the gross value of the coal sold will be taxed at the reduced rate specified in section 110-13AC-4 of this rule.

[bookmark: _Hlk12949931]			5.1.3.b.  Coal Company B produces bituminous coal which it sells to a third-party company that processes the coal, and later sells the processed coal to an electric power company for use in generating electricity.  This third-party company cannot attest to Coal Company B how the coal will be used or sold.  Coal Company B pays severance tax computed at the 5% rate of tax on the gross value of the raw coal it sells to the processing company. The processing company pays severance tax on the value added to the coal by the coal processing process. The processed coal is sold after June 30, 2019, by the processing company to an electric power company for use in generating electricity.  The value added to the coal by processing will be taxed at the reduced rate specified in section 110-13AC-4 of this rule.

			5.1.3.c.  Coal Company C produces thin seam bituminous coal that it sells to an electric power company for use in generating electric power.  The tax rates provided in section 110-13AC-4 of this rule do not apply to this thin seam coal sold to an electric power company.  The applicable rate of tax will continue to be either 1% or 2% depending upon the thickness of the seam of coal from which the coal was produced.

			5.1.3.d.  After July 1, 2019, Company D, a coal producer, contracts with Company E to have E extract the coal and deliver it to Company F who crushes, cleans and loads the coal for shipment.  Company D then sells the coal to a broker acting as a third-party reseller, who later sells the coal to an electric power company.  The broker attests to Company D that the coal has been sold to an electric power plant for the purposes of generating electricity.  In this instance, Company D would report and pay tax the reduced rate specified in section 110-13AC-4 of this rule, without any deductions for payments made to E and F.

[bookmark: _Hlk16662577][bookmark: _Hlk12541030][bookmark: _Hlk16588739][bookmark: _Hlk16588532]			5.1.3.e.  Company G, a coal producer, extracts the coal and sells the coal to Company H for $20.00 a ton without any attestation as to how the coal will be used or sold.  Company H crushes, cleans and sells the coal to Company I for $30.00 a ton.   Company I, a coal broker who has taken title or ownership of the coal, blends the coal with other purchased coal, loads and freeze treats the coal.  The coal is ultimately sold on July 15, 2021, for $35.00 a ton to an electric power company for purposes of generating or producing electricity.  Company I provides an attestation to Company H that the coal was sold to an electric power company.  Company G reports and pays tax on $20.00 a ton, under the 5% regular severance tax rate.  Company H reports and pays tax on $10.00 a ton, the value added by processing, at the reduced rate specified in section 110-13AC-4 of this rule; and Company I reports and pays tax on $5.00 a ton, at the reduced rate specified in section 110-13AC-4 of this rule.

[bookmark: _Hlk16594675]			5.1.3.f.  Company J, a coal producer, extracts the coal and sells the coal to Company K for $20.00 a ton.  Company K crushes and cleans the coal.  Company K then uses the services of a coal broker, Company L.  Company L takes possession of the coal, but it does not take title or ownership of the coal.  Company L blends the coal from Company K with other coal and negotiates a sale of the blended coal to an electric power company.  The blended coal is ultimately sold on July 15, 2021, for $35.00 a ton to an electric power company for purposes of generating or producing electricity.  Company K provides Company J with an attestation that the coal was sold to an electric power company for the purposes of generating electricity.  Company J reports and pays tax on $20.00 a ton, under the reduced rate specified in section 110-13AC-4 of this rule.  Company K reports and pays tax on $15.00 a ton, the value added by processing, at the reduced rate specified in section 110-13AC-4 of this rule without deduction for any payments made to Company L.

			5.1.3.g.  Company M, a coal producer, has a long-term sales contract with an electric power company that was negotiated in 2017.  The sales contract provides for sales of thermal coal to the power company with deliveries in 2018 and 2019.  Deliveries of coal made after June 30, 2019, will be eligible for the reduced rate specified in section 110-13AC-4 of this rule.

[bookmark: _Hlk16663566]			5.1.3.h.  Company N, a coal producer, extracts the coal and sells the coal to Company O for $20.00 a ton.  Company O crushes, cleans and sells the coal to Company P for $30.00 a ton.   Company O provides an attestation that the coal has been sold to Company P.  Company P, a coal broker who has taken title or ownership of the coal, blends the coal with other purchased coal, loads and freeze treats the coal.  The coal is ultimately sold on July 15, 2021 for $35.00 a ton to an electric power company for purposes of generating or producing electricity.   Company P provides an attestation to Company N and Company O that the coal was sold to an electric power company.  Company N reports and pays tax on $20.00 a ton, at the reduced rate specified in section 110-13AC-4 of this rule.  Company O reports and pays tax on $10.00 a ton, the value added by processing, at the reduced rate specified in section 110-13AC-4 of this rule; and Company P reports and pays tax on $5.00 a ton, at the reduced rate specified in section 110-13AC-4 of this rule.

	5.2.  When natural resources are severed for sale at a future date, payment of the severance tax with respect to the severed natural resource is delayed until the point in time when the taxpayer recognizes gross income under the taxpayer's method of accounting.

[bookmark: _Hlk6401301]		5.2.1.  Whenever coal is severed prior to the date on which the rate at which thermal or steam coal is subject to tax changes, but the taxpayer does not recognize gross income under the taxpayer's method of accounting until after the effective date of the new rate, the gross income so reported will be taxed at the rate in effect during the period in which the gross income is recognized and reported and not at the rate in effect at the time the coal was severed from the ground.

		5.2.2.  Example  --  Company A uses the cash method of accounting.  Company A, a coal producer, extracts coal in June 2019, but sells that coal to an electric power company for purposes of generating electricity on July 15, 2019, and, therefore, does not recognize gross income from that sale until after the 4.3% tax rate for thermal or steam coal becomes effective.  That producer would be able to claim the 4.3% tax rate on the steam coal.

	5.3.  Thermal and steam coal receiving the reduced rates in this section is subject to the annual minimum severance tax imposed under W. Va. Code §11-12B-3.

		5.3.1.  Example  --  After July 1, 2019, Coal Company A produces coal and sells it to an electric power company for use in generating electric power.  The producer will be able to claim the 4.3% tax rate on the steam coal.  The coal is also subject to the minimum severance tax under W. Va. Code §11-12B-3.  A producer who pays minimum tax is allowed that payment as a credit against the severance tax, but only after other allowable credits have been applied, and the credit cannot exceed the severance tax due.  No credit is allowed against the additional severance tax imposed for the benefit of the counties and municipalities under W. Va. Code §11-13A-6.

		5.3.2.  Example  --  Coal Company B produces thin seam bituminous coal that it sells to an electric power company for use in generating electric power.  The tax rates provided in section 110-13AC-4 of this rule do not apply to this thin seam coal sold to an electric power company.  The applicable rate of tax will continue to be either 1% or 2% depending upon the thickness of the seam of coal from which the coal was produced.  Thin seam coal taxed under W. Va. Code §11-13A-3(g) is not subject to the minimum severance tax.

[bookmark: _Hlk6474798]§110-13AC-6.  Records.

	6.1.  Any person having a right or claim to the reduced rate on thermal or steam coal must maintain adequate records to show that the coal was ultimately sold to an electric power company for the purpose of generating or producing electricity.  On audit, the taxpayer should be able to provide invoices, sales contracts, and bills of receipt documenting the vendor name, purchaser’s name, the invoice date, and invoice amount.  For purposes of determining whether certain coal is “thermal or steam coal” within the meaning of W.Va. Code § 11-13A-3, the taxpayer is not required to submit documentation with its severance tax return regarding sulfur content, ash content, or British thermal unit value, etc., for specific coal sales.

[bookmark: _Hlk12545687][bookmark: _Hlk12545579][bookmark: _Hlk12545767]		6.1.1.  Where coal is sold directly to an electric power company for purposes of generating or producing electricity, the taxpayer must retain in its records the bill of sale or invoice showing the tons sold and the sale price of the coal sold for the purpose of generating electricity.

		6.1.2.  Where coal is sold to an electric power company for purposes of generating or producing electricity by using the services of a broker or another entity and there has been an intermediary sale, the taxpayer must retain in its records: (1) the bill of sale or invoice showing the tons sold to the broker or intermediary, and the sale price of tons sold to the broker or intermediary; and (2) an attestation from the broker or intermediary stating the number of tons sold to an electric power company or, in the case of successive sales, the number of tons sold to another broker or intermediary.  The attestation should state the cost of those specific tons paid by the broker or intermediary to the producer or taxpayer for the purchase of those specific tons for which the reduced severance tax rate is claimed; and (3) an attestation from the broker or end user of the taxpayer’s coal that the specific batch of coal for which the reduced severance rate is claimed was sold to an electric power company and consumed in the generation or production of electricity.  In the event the broker or intermediary and coal producer are affiliates, the broker must also provide documentation that the end user is in fact consuming the coal for the purposes of generating or producing electricity.

[bookmark: _Hlk16662374]		6.1.3. In the case of successive sales, or multiple successive sales, between one broker or intermediary and another broker or intermediary where the ultimate sale to the consumer of the coal is a sale to an electric power company for purposes of generating or producing electricity, each party in the series of sales must provide the verifications and information described in this subsection. Failure to provide such verifications and information will result in denial of the special tax rate.
	6.2.  In order that the Tax Department may verify that the taxpayer was eligible for the reduced rate for steam or thermal coal upon audit, a taxpayer claiming a reduced rate must retain the appropriate books and records supporting its claim for at least three (3) years, or for so long as the taxable period remains open for assessment or refund, whichever is greater.

	6.3.  Taxpayer’s failure, upon request of the Tax Department, to produce records showing that coal upon which the reduced severance tax rate imposed by § 11-13A-3 was used to generate or produce electricity, may result in the coal being taxed at the 5% rate.

[bookmark: _GoBack]§110-13AC-7.  Minimum amount available for dedication under W. Va. Code §11-13A-6a.

[bookmark: _Hlk7765943][bookmark: _Hlk6475591][bookmark: _Hlk6475763][bookmark: _Hlk6410240]	7.1.  Pursuant to W. Va. Code §11-13A-6a, 5% of the tax attributable to the severance tax on coal, including thermal and steam coal, is dedicated and distributed for the use and benefit of the coal producing counties, as set forth in that Code section. Effective July 1, 2019, and thereafter, W. Va. Code §11-13A-6a requires that the portion of the severance tax on coal imposed by §11-13A-3 that is dedicated and distributed for the use and benefit of the coal producing counties under §11-13A-6a shall be not  less than the amount distributed for the fiscal year beginning July 1, 2018. 

	7.2.  This provision sets forth a minimum pooled dedication amount, which is to be distributed to eligible coal-producing counties based upon the formula set forth under W. Va. Code §11-13A-6a.  While the pooled amount to be dedicated and available for distribution in any year will not fall below a minimum amount, the amount any one county may receive will still be determined based upon the formula under W. Va. Code §11-13A-6a.

[bookmark: _Hlk7593569]	7.3.  After July 1, 2019, the minimum amount available for distribution will be $11,975,088.09.  This amount is based upon the amounts actually distributed on July 24, 2018, which was $3,214,709.89, on October 19, 2018, which was $2,908,186.50, on January 17, 2019, which was $3,461,091.33, and on April 22, 2019, which was $2,391,100.37. 

	7.4.  During the fourth and final quarterly distribution made in each fiscal year, the Tax Department will determine whether the minimum amount for distribution and dedication, as set forth in subsection 7.3, should be used or whether 5% of the tax attributable to the severance tax on coal, including thermal and steam coal, dedicated under W. Va. Code §11-13A-6a to the coal producing counties, has exceeded the minimum dedication and distribution amount:

[bookmark: _Hlk7181194]		7.4.1.  For each of the first three quarterly distributions made in each fiscal year, the amount allocated to each coal producing county will be determined by dividing the total amount of money in the Coal County Reallocated Severance Tax Fund available for distribution in the quarterly period preceding the distribution by the total number of tons of coal mined in this state during the preceding quarter; and then multiplying that quotient by the number of tons of coal produced and reported for that particular county in the preceding quarter.

		7.4.2.  For the final quarterly distribution made in each fiscal year, the amount available for distribution to the coal producing counties shall be the greater of:

[bookmark: _Hlk7593616]			7.4.2.a.  The total amount of tax remitted and placed in the Coal County Reallocated Severance Tax Fund in the preceding quarter divided by the total number of tons of coal mined in this state during the preceding quarter; and then multiplied by the number of tons of coal produced and reported for that particular county in the preceding quarter; or

			7.4.2.b.  The minimum total amount of distribution, which is $11,975,088.09, less the total amount of each of the three distributions for the three previous quarters, divided by the total number of tons of coal mined in this state during the preceding quarter; and then multiplied by the number of tons of coal produced and reported for that particular county in the preceding quarter.

		7.4.3.  However, in no fiscal year may the proceeds dedicated to the coal producing counties exceed the sum of $20 million pursuant to W. Va. Code §11-13A-6a.

	7.5.  This section and the minimum amount of dedication to the coal producing counties set forth under W. Va. Code §11-13A-6a do not apply to the dedication or distribution of the additional tax on coal for the benefit of counties and municipalities under W. Va. Code §11-13A-6.
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