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Agency: Department of Administration Title Number: 148
Rule Type: Procedural Cite Authority: 5-5-6

STATEMENT OF CIRCUMSTANCE
AND BRIEF SUMMARY

The proposed procedural rules are being promulgated as a result of
Senate Bill 476 that passed the Legislature during the 2008 regular session. The
proposed rules outline the procedure to be used when employees seek payment
for their unused sick leave. The rules are new, therefore, strike throughs and
inserts are not included.
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SERIES 21
PROCEDURE FOR PAYMENT OF UNUSED SICK LEAVE TO EMPLOYEES

§148-21-1. General.

1.1. Scope. - These procedural rules shall set forth the procedures for payment to
eligible employees for accrued and unused sick leave.

1.2. Authority. - W.Va. Code §5-5-6
1.3. Filing Date -
1.4. Effective Date -

§148-21-2. Definitions

2.1. “Application Date” - means the date the employee’s application is certified by
the Head of the Spending Unit for which he/she is employed.

2.2. “Certified Application” - means an Application for Payment of Unused Sick
Leave that has been certified by the Head of the Spending Unit for which the employee
works certifying: that the employee is an eligible employee; the number of unused sick
leave days available for which the employee may be paid; the employee's current annual
salary; and the number of sick days the employee would have remaining after
compensation for available unused sick days.

2.3. “Eligible Employee” - means any regular full-time employee of the state or any
spending unit of the state who is eligible for membership in any state retirement system of
the State of West Virginia or other retirement plan authorized by the state who was hired
prior to the first day of July, two thousand one, and who has accumulated at least sixty-five
days of unused sick leave. Shall also mean any full-time faculty member as defined in
section one, article eight, chapter eighteen-b of the code who is an employee of a state
institution of higher education, the Higher Education Policy Commission or the West
Virginia Council for Community and Technical College Education. An employee originally
hired before July 1, 2001, who separates from employment and is reinstated after July 1,




2001, shall be treated as a new hire and shall not be an eligible employee, unless they are
reinstated within twelve calendar months and qualify for restoration of all leave pursuant
to Title 143, Series 1, Section 14.4(e) 2. of the Rules of the West Virginia Division of
Personnel (143 CSR 1-14.4(e) 2. )

2.4. “Finance Director’- means the Director of the Division of Finance for the
Department of Administration.

2.5. “Secretary’ - means the Cabinet Secretary for the Department of
Administration.

2.6. “State Spending Unit” - means any state office, department, agency, board,
commission, institution, bureau or other designated body authorized to hire employees.

§148-21-3. Employee Application Procedure

3.1 Any Eligible Employee wishing to be paid for their unused sick leave shall
complete the application form established by the Department of Administration and submit
it to the head of their spending unit or his/her designee.

3.1.a. Said application shall include the following information:

1) The date on which the employee began employment with the State of
Waest Virginia, the employee’s years of service and the spending unit
with which the employee is currently employed.

2) The number of unused sick days for which the employee is requesting
payment.

3) The number of unused sick days the employee has accumulated.

4) The current annual salary of the employee seeking payment for unused
sick leave.

5) The number of sick days the employee would have remaining after
compensation for available unused sick days.

§148-21-4. Spending Unit Certification

4.1. The authorized representative of the spending unit for which the employee
works shall review the employee’s application for payment of unused sick leave. The
authorized representative shall verify the eligibility of the employee and the number of
unused sick days available for the employee requesting payment to the head of the
spending unit.




4.2. The head of the spending unit shall then certify to the Secretary that the
employee requesting payment for their unused sick leave meets or does not meet all
eligibility requirements. The head of the spending unit must also certify to the Secretary the
number of unused sick leave days the employee has available for which he/she may be
paid, the employee’s annual salary, and the number of sick days the employee would have
remaining after compensation for available unused sick days.

4.3. The Secretary shall receive all applications for payment of unused sick leave
accompanied by certification by the head of the spending unit for which the employee
works certifying that the employee is eligible, the number of unused sick days the
employee has available, the employee’s current annual salary, and the number of sick
days the employee would have remaining after compensation for available unused sick
days.

§148-21-5 Cabinet Secretary Authorization

5.1. Upon receipt of the certified application, the Secretary shall make a
determination as to whether to approve or disapprove the Application for Payment of Sick
Leave based upon the facts and evidence provided to him/her.

5.2. Inthe event that the Application for Payment of Sick Leave is disapproved by
the Secretary, the Secretary shall advise the employee in writing that their Application was
denied and setting forth the reasons for said decision.

5.3. In the event that the Secretary determines that the certified Application for
Payment of Sick Leave should be approved, the Secretary, or his/her designee, shall meet
with the employee seeking compensation and enter into the established contractural
agreement to repay the funds received if the employee leaves employment prior to sixty
months from the date of receipt of the funds. Once the contractural agreement has been
entered into by the employee, the Secretary shall approve the Application.

5.4. The Secretary shall process all certified applications for payment of unused
sick leave which have been approved according to the application date.

5.5. Following approval, the Secretary shall provide the original Application for
Payment of Unused Sick Leave to the Head of the Spending Unit for which the employee
works with a copy to the Finance Director. The Head of the Spending Unit shall direct
his/her payroll clerk to confirm with the Finance Director that funds are available in the
State Employee Sick Leave Fund within ten (10) days. If funds are available, the payroll
clerk for the spending unit shall provide the funds to the employee and request the Finance
Director to reimburse the spending unit for the funds from the State Employee Sick Leave
Fund.




§ 148-21-6 Payment Procedure

6.1. Payments shall be made to employees who have met all certification
requirements only once per year on either the pay day immediately following the first full
pay period in July or the first full pay period in December as long as funds are available in
the State Employee Sick Leave Fund. The employee shall be paid at a rate equal to one
quarter of their usual rate of daily pay as set forth in W.Va. Code §5-5-6.

6.2. The West Virginia State Auditor shall include the funds received from the
employee as wages on the employee’s tax form but shall establish a separate code to
reflect that the income is non-pensionable. Any payment for unused sick leave may not
be a part of the employee’s final average salary computation.

6.3. Inthe event that the State Employee Sick Leave Fund has insufficient funds
to pay the employees who have applied for payment in a fiscal year, then the employees
who do not receive payment are eligible for payment in the next fiscal year without being
required to reapply. Funds shall be paid in order according to the “application date”, unless
the employee chooses to withdraw the application prior to the next fiscal year. The Finance
Director shall maintain the approved applications until such funds are available for
payment.

6.4. The employee who has been paid for their unused sick leave shall not be
permitted to reacquire any sick leave days for which he/she received payment.

6.5. The Secretary, or his/her designee, shall direct the Head of the Spending Unit
to deduct from the employee’s sick leave balance the number of sick leave days for which
the employee was paid. The Head of the Spending Unit shall verify to the Secretary or
his/her designee the number of days that were deducted from the employee’s sick leave
balance.

§148-21-7. Repayment of funds

7.1. Priorto an employee receiving payment for unused sick leave, they must first
contract with the Department of Administration and agree to reimburse the fund for the
amount exchanged plus twelve percent per annum if the employee elects to separate from
employment within sixty months of the date of the exchange. Said contract shall be
established by the Department of Administration and available for review by the employee
prior to being required to endorse said contract. Separation from employment does not
include death or retirement.

7.2. The Secretary shall pursue collection of the obligation either by itself or by
contracting with a collection agency. The contract entered into by the employee requesting
payment for sick days shall set forth the methods of collection that the Department of
Administration may pursue, including but not limited to, withholding funds from the
employee's salary.




7.3. The State Auditor shall be responsible for monitoring the employees who get
paid for leave and then separate employment with the State of West Virginia. The Auditor
shall notify the Secretary when an employee who received payment for unused sick leave
separates from employment so that the Secretary may pursue collection of the obligation.

§148-21-8. Record maintaining and reporting

8.1. Each spending unit shall maintain an accurate record of sick leave for every
individual employed in that spending unit. Said record should be kept up to date and
available to the Secretary upon request.

8.2. Each spending unit shall provide the Secretary, or his/her designee, a report
of all sick days taken and all sick days accumulated for every employee in their unit by the
last day of June of each fiscal year. Said annual report shall also identify the total sick
leave days available to each employee.

8.3. The Secretary, or his/her designee, shall maintain sick leave records for all
spending units.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Procedure for Payment of Unused Sick Leave to Employees
Type of Rule: [ 1Legislative [ |Interpretive [ X ]| Procedural
Agency: Department of Administration

Address: 1900 Kanawha Boulevard, East

Building 1, Room E-119

Charleston, WV 25305

Phone Number: 304-558-3392 Email: donna.m.lipscomb@wv.gov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.

The adoption of the proposed procedural rules will have no fiscal impact on the State of West Virginia.
The procedural rules simply outline the procedures to be followed when employees wish to be
bompensated for their unused sick leave as authorized by the WV Code. To determine the fiscal impact
b the Statutory provisions, please see the attached fiscal note filed during the legislative session.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal Current Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(use “_“) (use 65_“)
1. Estimated Total Cost 0.00 0.00 0.00

Personal Services

Current Expenses

Repairs & Alterations

Assets

Other

2. Estimated Total
Revenues

Rule Title:




Rule Title: Procedure for Payment of Unused Sick Leave to Employees

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

See attached fiscal note filed during the legislative session.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date: 5/30/405

Signature of Agency Head or Authorized Representative

/P@ ) k:jé/(?éddﬁb %/
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Agency: Public Employees Insurance Agency (PEIA)
Date Requested:01/31/2008 CBD Number: Version: Bill Number: Resolution Number:
Time Requested:06:31 PM  2008R1728 Introduced SB476

CBD Subject. SICK LEAVE CASH IN PROGRAM

FUND(S)
2180

Sources of Revenue
Special Fund

Legislation creates:
Neither Program nor Fund

Effect this measure will have on costs and revenues of state government.

The purpose of this bill is to allow for the purchase of unused sick leave of State employees once per year.

While the note attached to the bill states that the purchase of unused sick leave will be restricted to employees hired
prior to July 1, 2001, there are no restrictions stated within the bill that would preclude any State employee from applying
for and receiving payment for unused sick leave. If it is the intent of the bill sponsor to restrict this buy-out then a specific

amendment to the existing language would need to be included.

The following costs and potential return on the reduction of the unfunded Other Post Employment Benefits (OPEB)
liability are based solely on the bill as it presently exists. The presumption is that all those employees hired prior to July
1, 2001 that have a sick and annual leave conversion benefit and wish to sell the unused sick leave will do so
immediately. The reduction to the OPEB unfunded liability is only applied to FY-09 because all those having a retirement
leave conversion benefit will have sold theirs the first year it is offered. The cost exposure for FY-09 also includes those
employees hired after July 1, 2001, that will have accumulated enough sick leave to sell it and will wish to sell down to
the 50 day limit. The following years show the cost of buying sick leave from employees hired after July 1, 2001, that will
sell the unused sick leave as soon as they are eligible to do so (five years of service and at least 60 days of accumulated
sick leave);

Fiscal Year Cost Exposure Reduction of OPEB Unfunded Liability

FY-09 $15,579,517.00 $30,443,000.00
FY-10$% 3,917,614.00
FY-11 $ 6,001,939.00
FY-12 $ 8,879,140.00

Totals $34,378,210.00 $30,443,000.00

Based upon this calculation the State would see a net loss for providing this benefit of $3,935,210.00 in the first four
years. Continuing the buy-out program after that date would result in increasing pay outs to post July 1, 2001 employees
without a reduction in the unfunded OPEB liability.

Should the bill be amended to match the intention stated in the Note of the bill then the expected cost exposure would
be reduced to $13,154,852.00 with a reduction of the OPEB unfunded liability remaining at the quoted $30,443,000.00.

Fiscal Note Detail
Over-all effect

I

http://www.legis.state.wv.us/Fiscalnotes/FN(2)/fnsubmit_recordview1.cfm?RecordID=200... 5/30/2008
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| Fiscal Year |
2008 2009 i

Effect of Proposal Increase/Decrease|/Increase/Decrease '(::Js:::,T:ﬁ;'
(use"=") (use"=") Implementation)
[1. Estmated Total Cost || 0 0] g
| Personal Services|| o 0] g
l Current Expenses 0| o[’ 0]
Repairs and Alterations 0 o ]
Assets] 0 0] q
| Other]| q l q
2. Estimated Total 0 0 0

Revenues

3. Explanation of above estimates (including long-range effect):

Memorandum

Person submitting Fiscal Note:
Chip Myers

Email Address:
CLIFFORD.M.MYERS@WV.GOV

Technical concerns:

The bill does not match the intention of the bill as stated in the accompanying note because there is no language that
will limit the sell out provision to just those persons employed prior to July 1, 2001.

Special Issues:

1. Administsrative cost associated in the verification of accumulated sick leave, eligibility of the employee for the buy
out and the subsequent processing of payment within the individual agencies and the Auditor's Office would be
substantial.

2. There is a concern that by placing a computable value on sick leave that it could now be viewed as a property right
and therefore a vested benefit. An example would be that if an employee having 150 sick days were terminated on May
1, that terminated employee could weli convince the courts that it was his/her intention to cash in that sick leave that
year and should therefore be paid its full value. If the courts should grant this it would be just a matter of ime before any
employee leaving employment from the State of West Virginia would be provided payment for the remaining sick leave
balance upon separtion just as annual leave now is.

3. As was noted by the Division of Personnel in their Fiscal Note response, it is our assumption that many of those
that would take the buy out at .25 on the dollar would either be those that knew they were leaving employment with the
State: would not have converted the benefit at retirement because of other benefit opportunities; or were in dire financial
straits and would be the least likely to properly prepare for a retirement that was years down the road.

http://www legis.state.wv.us/Fiscalnotes/FN(2)/fnsubmit_recordview1.cfm?RecordID=200... 5/30/2008




