RESPONSE TO COMMENTS
38C.S.R. 2F
Groundwater Protection Rules for Coal Mining

The WV Department of Environmental Protection (DEP), Division of Mining and
Reclamation (DMR) commenced the public comment period for proposed legislative rule
38C.S.R. 2F on June 7, 2019. The public comment period concluded on July 9, 2019 after
satisfying the minimum 30-day period. A public hearing was held at the DEP Headquarters
located at 601 57 Street SE, Charleston WV in the Coopers Rock Conference Room on July 8,
2019 to accept oral and written comments regarding the proposed revisions to legislative rule 38
C.S.R 2F. Anycomments received after this time are considered ex parte communications and
cannot be considered in accordance with WV Code Chapter 20A Article 3.

Written comments were received regarding proposed revisions to rule 38 C.S.R. 2F.
Some of attendees present at the public hearing provided verbal comments. The full comment
can be found 1n the public hearing transcript, also part of the formal rulemaking record.

There were no changes made to 38 C.S.R. 2F as a result of the comments.

SB 635amended §22-30-24 by adding subsection (g) which states “ The secretary shall
promulgate for review and consideration by the West Virginia Legislature in the regular
session of the Legislature, 2020, legislative rules to incorporate the relevant provisions of this
article in the Groundwater Protection Rules for Coal Mining, 38 CSR 2F, for tanks and devices
located at coal mining operations”. Theretore, WVDEP is proposing to incorporate the relevant
provisions of §22-30 by making the following changes to 38-2F-3.1

38-2F-3. Groundwater Protection Plans and Practices for Coal Mining Operations.

3.1. Hydrologic and water quality protection practices established under the authority of W. Va.
Code §22-11 e W. Va. Code $22-3 or W. Va. Code §22-30 and the legislative rules promulgated
thereunder, were enacted in part to protect groundwater and are hereby incorporated by reference
into this rule.

Comment 1. It scems to set out that authority for oversesing compliance with ASTA would be
shared between DMR and DWWM, potentially providing for additional capacity and efliciencies for
oversight and enforcement — but it will require dehiberate and thoughtful coordination and accountability.

Agency Response. Senate Bill 635 directs the agency to “incorporate the relative provisions of this article in
the Groundwater Protection Rules for Coal Mining, 38CSR2F, for tanks and devices located at coal mining
operations”. The agency incorporated the entirety of WV §22-30 into 38CSR2F-3 by reference. Dueto the
variety of tanks that may be located on coal mining operations this will meet SB 635 direction to ““‘incorporate
all relative provisions”. The agency realizes there will be a transition period of working with WV DWWM
concerning required training and proper inspection procedures.
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Comment 2 A full traming program for DMR inspectors on ASTA requirement and procedures.

Agency Response. Division of Mining and Reclamation (DMR) has begun discussion with DWWM
conceming training requirements and has begun to place personnel into initial training courses offered for
AST inspectors. This will continue as appropriate.

Comment 3 Effective and timely communication systems between DMR, DWWM and the
AST program.

Agency Response. DMR and DWWM have begun discussion on training, inspection, and
record keeping conforming with DWWM AST procedures. DMR will continue to

communicate and coordinate with DWWM concerning all aspects of the AST program.

Comment 4 Clear procedures for how violations are documented and addressed when
detected by DMR staft for the AST program.

Agency Response. DMR i1s in discussion with DWWM on development of coordinated
documentation of inspection and violation records.

Comment 5 Adequate oversight of DMR inspectors from the AST program.

Agency Response. DMR personnel have begun accompanying DWWM AST inspectors on coal mining
operations to observe inspection procedures. DMR has historically conducted Multi-media Inspections
with other WVDEP divisions/programs where appropriate.

Comment 7 Regular evaluation among DMR and DWWM of the all of'the points listed above.

Agency Response. Evaluation by WVDEP program managers will continue and Multi-media Inspections
will aid m the evaluations.

Comment 7 Technical error on the notice of filing of this rule to the Secretary of State; it stated SB 635 amended
22-30-14, but SB 635 actually amended 22-30-24.

Agency Response. 'The comrect cite will be included in the rule package to be submitted.
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M. Charles §. Sturey

Division of Mining & Reclamation

West Virginia Departrnent of Envirenmental Protection
UL 57 Straet SE

Charieston, WV 25204

Submitted via slectronic matl osturev@wedap.org

Re: Comments on Propssed Revisions to State Groundwater Protection Rules for Coal

Mining Qperations {38 CSR 2F}

Dear Mr. Rlurey:

Pursuant to the notice published by the West Virginia Degartment of Environmental
Protection WV DER), the West Virginia Coal Association WVCA} offers the following comments
and obsarvations regarding the agency’s proposed revisions to the state's Groundwater
Protection Rules for Coal Mining Cperations {38 CSR 28},

WVCA is a non-profit state coal trade assaciation representing the interests of the West
Virginia coal industry on policy and regulation issues before various state and federal agencies
that regulate coal extraction, processing, transportation and consumption. WVUA's general
members aecount for 98 percent of the Mountain Stale’s underground and surface production
of both thermal and metallurgicat coal. WVCA also represents associate members that supply
an array of services to the mining industry in West Virginta. WVCAs primvary goal is tu enhangs
the viability of the West Virginia coal industry by supporting efficient and environmentally

responsible coal removal and precessing through reasonable, eguitable and achievable state



angd federal poiicy and regilation. WWYCA is the largest siate coal trade a%sociation inthe
nanoen.

WVCA appreciates the efforts of the agency to amend the groundwater protection rules
as directed by the West Virginia Legisiature with the passage of Senate Bili 835 in the 2019

Regular Session® The agenoy's proposed revisions to the Groundwater Protection Rules for
) 3

Coal Mining is an important tirst step to implementing that mandate. However, we befieve

further chonges may be necessary to the Groundwater Rules as the text of Senate Bill 635

directed the agency fncorporate the refevant provisions” of the Aboveground Storage Tank

(ASTE Act “For tanks and devices located ot coal mining operations,”

WYCA looks forward to working with the agency te effectively implement the AST Act's
provisions as part of the Groundwater Protection Rule and participating in any subsegquent
ridemaking to further amend 38 (3R 2F o narrow the scope of those provisions to those that

applicable to the coal mining industry,

Respectfully Submitfed,
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lason D, Bostig
Vice-President
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