Comments to the Proposed Legislative Rule 383 C 8 R. 1 “Rules of the Commisgion™

O Jume 14, 2019, the Od and Gas Conservation Commission {OGCC) commenced & thisty-day public
3

conment pm ad and naﬂnwsxmﬁvh&: da pub'w hearing on July 16, 2019 10 sccept oral cormments on
proposed revisions to West Virginia Legishative Rude 33 C SR, 1 {"Rule”™).

OGO accepted oral comruents af the bearing and written comments through Juby 15, 2019 Une written
COMMEnt Was recs wcd during the thirty-day comment pociod asd three commenters provided verbal
oomments at the ‘§3h§ hearing. No comments were received affer the submission deadline. OGCC
addresses both the written and oral comments below,

Written Comments sshmitted via eruall and hand delivery by WVONGA and I0GAL

Comment A As an iitial matter, the Associations apprecigte the effort the OGO office mu
it developing the Proposed Rade and the Associations sapport the objective of updating the
regilatory process for issuing well work permits e the efficient and offoctive development of
deep shale formations witlizing horizontal dailing.

Response A Thando vou fory vour comment.

Comment B: Appropriate revisions {o the existing regulations addressing spacing of desp wells
will encourage nvestmant in West Virginia by providing & mure effictent framework for
development of deep well {ormations by horizoutal drilling and associated completion techniques,
The Associations seek an efifvient and predictable regulatory famework 1o erwourage oif and
ratural gas developers to make lomg-term st *c.‘ste;am inrvestment de Quumm regarding deep
formations i Wesd Virgima, The commends af the public heariog on Apell 23, 2019 confirmed
that the cwrrent regulations that require 3,000 8 spacing between deep m,‘iig s npractiont and
unworkable {or horwonlally drilled deep wells, as well as the exception hearing process required
i arder fo procesd with the delling of such wells, The current spacing requivements have been
in place since at lenst 1982, without substantive change.

There {8 no doubt that the 3,000 £ spacing requivermerd for convendional vertical wells established
more than a qu.ﬂer cenbwry ago makes no sense W the contot of hordeontal laterals In deep
{formations. In fact, imposiag comvertional vertical well spacing on bovizondal wells violates the
very purpose of the O and Gas Conservation statie. W, Va, Cede § 22081 eatablishes the

iegislative purpose as

fst

Yl

{2} 1t ig hereby declared 10 be (e public policy of this slate und oy the public Dnverest o

{1} Foster, encourage and promote exploration for and development, prodoction, nithzation and
conservation of oil and gas resouress;

{&} Prohiblt waste of olf and gas recowmces and unmecessary surface loss of o1l and pas and theiv
gongtituents:

{3 Encourage the maximum recovary of off and gas; and




(4) Safeguard, protect and enforce the correlative rights of operators and royalty owners in a pool
of il or gas to the end that each such operator and rovalty owner may obtain his just and equitable
share of production froom such pool of oil or gas.

Respouse B: The OGCC agrees that 30007 spacing for deep horizontal unconventional wells
may be inappropriaie using existing technology.

Comment C:  In iis Emergency Rule, also filed on June 14, 2019, the OGCC specifically
acknowledged that there is virtually unanimous agreement that the 3,000 £ spacing between
horizontal wells to develop the Utica Shale in northem West Virginia is inappropriate. What could
also be said is that such spacing fails to promote and encourage exploration and production, fails to
encourage maximum recovery and fails fo prohibit waste of ofl and gas resources.

Response O Thank you for your conument.

Conument I: However, if, as the Associations suspect, the Propesed Rule is intended to prohibit
obtaining a well work permit for any horizontal unconventional deep well unless and until an
operational order is applied for, issued and effective or an order establishing special field rules is
in place, then the Associations agsert that the Proposed Rusle is still inappropriate. The effect of the
Proposed Rule would be to prechude the drilling of a well more than 3,000 &. from another deep
well, even though that well could be drilled without OGCC intervention. The Propesed Rule is
clearly a step hacloward in promoting the public policy of West Virginia as described in the (il
and Gas Comservation statute quoted above. The Proposed Rule also goes against the public policy
of Governor Justice's administration and the West Virginia Legislatore of eliminating unnecessary
and outdated regulatory burdens on businesses in West Virginia.

Response I 1 is not the intent of the OGCC to prohihit the obtaining of a well work permit and
i fact il is not within the authodly of the OGOC to issue well work permits. However, we do
agree that a mininuun default spacing is needed and have revised the proposed rule to include a
minimum default spacing of 30007 for horizontal uinconventional deep wells.

Conunent E: The Associations believe that the Proposed Rude simply misses the mark toward an
efficient and reliable regulatory framework for development of shale and similar tight formations
below the top of the Onondaga formation. Instead of establishing a specific distance, such as 8§06
or 1,000 feet, as previously propased by the Associations, between horizontal laterals ag the default
minirmum deep well spacing, the Proposed Rule creates a new procedure that requires an operator
o file an apphication followed by a mandatory public hearing in order to obtain an "operational
order” {or some limited area at the OGCC's discretion. The Proposed Rule appears to unreasonably
seek case-by-case OGCC discretion and approval at the expense of progress toward regulatory
certainty and oil and gas development.

Comment F: Either a mintmum 800 foot or 1,000 foot spacing between productive intervals would
aflow an operator to make an informed decision whether to design spacing on that number or seek
approval of a shorter distance through an exception location hearing. Likewise, operators that



determnine 8 greafer spacing distance is appropriate could choose to use the minimum distance or
a higher number for offset wells,

Comment (: The Proposed Rule Should Establish a Minimero Spacing Between Productive Intervals of
Horizontal Unconventional Deep Wells

As discussed above, the Associations urge the OGCC 1o incorporate a default minimum spacing for the
productive intervals of horizontal onconventional deep wells, As acknowledged in s Bmergency Rule 38
{.5.R. 1, the range of minimum spacing the OGCC has authorized for Utica development has been
between 800 and 1,300 feet. We believe that based on OGCC decisions, appropriate default spacing to
encourage development where different operators are involved is 1,000 feet between productive intervalis
of laterals, with setbacks from lease or wnit boundaries of 300 feef paralle! 1o the lateral and 75 feet at the
toe and heel. We urge adoption of those defanit distances. Then only if an operator desires to develop
using spacing less than those distances would an application for ar operabional order or well location
exception be necessary.

Response to B, F, and G The OGCC believes that the proposed revisions reduce the need for additional
hearings and decreases the regulatory burden as compared to the existing rule language. Further, the
OGO beliaves, based on evidence provided by operators in hearings, that 2 firm spacing aumber has not
been established and agreed upon by the industry. Additionally, the OGCC recognizes that the proper
spacing is dependent on geography and formation and one spacing pumber is aot appropriate for all
formations in all areas. Hence, the OGCOC believes that the proposed operational order language provides
the flexibility necessary to allow development that meets the mandate of WV Code 2200.9-1. As
proposed, the operational order will address heel and toe spacing and gives the OGCC discretion to
address productive interval spacing,

Comment H: The Proposed Rule Should Authorize Cperators fo Utilize Lower Minimum Spacing
Between Productive Intervals of the Degp Wells It Operates

Crperators should retain the authority to space wells it drills om the basis of its own business judgment
even if that spacing is less than the defanit distance established by legislative rule. Gperators should be
allowed t take into consideration specific geologic conditions, surface geography, completion design,
lease limitations, etc. in developing adjoining units or a multi-well unit. The Associations do not belicve
that there is a need to establish a romiom spacing between wells owned or operated by the same
operator, but if 2 number is established it should not be more than 250 feet between laterals.

As the Proposed Rule appears to contemplate, the provisions of this shorter spacing authority should also
cxiend fo circumstances whers two or more operiors agres I writing 1o ulifize the spacing reqguirements
applicable to the same operator.

Response H: The OGO has addressed the issue in the proposed rale changes, however the industry
proposal could lead to unnecessary wells being drilled to drain the formations creating waste based on
testiraony 1o exception heanings by all operators before the OGLC,

Commeni [ The Proposed Rule Should Clearly State that the Minimum Spacing Shall Only Apply to the
Produstive Interval of Adjacent Horizontal Usconventional Deep Wells

The specified minimam spacing requirements should apply only to the productive interval of the
Borizontal [ateral #n the target formation. In order to allow the continued use of multi-well pade with



wellheads often spaced less than 20 feet between each other, the spacing distances should apply o
productive interval but not 1o the wellhead [ocation, non-productive intervals, including the vertical or
angled portion of a wellbore, or the heel and toe as addressed below. To impose minimum spacing
welihead locations or non-productive intervals would undermine the whole purpose of the rule and still
require well exception applications for every mulii-well pad of horizental unconventional deep welle,
This 1ssoe highlights the problern with the general operational order process - it leaves too many
unanswered questions that should be addressed in a legislative rulemaking procedure.

Response I: The specified minimum spacing requivernents to be contained i an operational order
pursaant o 4.2.2 of the proposed language addresses the lateral spacing, toe to toe, heel 1o heel, and toe to
heel setbacks. We agree with some of the comment and have changed language in the proposed rule o
address the concern.

Comment I: The Proposed Rule Should Hetablish Lower Minimum Distances for Toe to Heel, Heel o
Heel and Toe to Toe Distances

The Associations also request that minimum spacing heel fo hesl and foe o tos distances be established at
150 feet. Again this is a default nomber that could be modified through an operational order or well
location exception. The industry uniformly agroes that standard lateral {o lateral spacing is not necessary
or appropriate for toe to heel, tog 1o toe and heel to heel spacing.

Response I See Response o E, F, & G,
Comment K: Operational Orders Should Ously Be Modified Upon Application of an Affected Producer

The Proposed Rule undermines the cerfainty and reliability of an "operational order” by the language "or
10 prevent substantial harm to the public inferest” in §4.2.2.8. The phrase "to prevent substantial harm to
the public interest” iz overly vague and provides operators with very little confidence that they can vely on
an operational order to budget millions of doliars in expenditures for severa! years 1n the future, The idea
that an operational order could be revised or withdravm sua sporfe on a vague and unpredictable standard
simply andermines the value of the operational order process. This language, also found in §4.2.2.%., and
the even broader language of simply “in the public interest™ found in §4.2.2.d allowing for sua sponte
amendments, reinforces the need for 2 specific default spacing distance in the Proposed Rule which could
only be modified throvgh the fegislative rulemaking review procedure.

Response Ko The OGCC agrees that the language is unnecessary as it relates to creating new Operational
Orders and will be deleted. However, the OGCC believes that the language in $.2.2.d is necessary.

Verbal comments from the public hearing held on July 16, 2019
Comrenter:  Dave MeMahon on bohalf of West Virginia Surface Owner’s Rights Organization

Comment L One is that we like -~ generally, we are in favor of the proposed roles, particularty in that
they appiv to well bores by the same operator.

The most efficient spacing o get the most gas out of the fonmation is ofien not the same as we get the
guickest economic return to the operator, and so 8 minersl owner having leverage would insist on wider
spacing. it puight take longer to get out, but there would be more minerals n the long term, and therefore,
8 larger rovalty. So that wonld particolardy hort small miveral owners who don’t have the ability fo
uegotiate spacing with a sophistication.

So, that’s one reason for our mineral owner members. We think that the spacing should be set by rule,
not by this new methodology, and not by the operator independently, but also for the surface owners if



you can get more gas out more efficiently with fewer wells, then that means you need fewer wells on
fewer surface pads, and therefore, more disturbance on surface owners,

So, we like that in particularly trat they apply to well bores that are drilled by the same operator under the
same leasing unit.

We do not like the ability as allowed under the role for there 1o be units declared that are multiple well
units. We think each well should have its own unit.

I it"s a mudtiple well unit, and cvery well in the onit is drilled, then there are not problems. Ifit%s
declared to be a muitiple well unit, and only one well is drifled, then if that well goes through the Tract A
mineral owner, the royalties will be distributed amongst all the owners in the unit, even owners of tracts
that are not being drained.

So, using the first person, if that was my fract being drained, and a royalty based on my gas, and if the
other well is never diilled, then [ won'! get the full value of the gas under my property.

Similarly, if | am one of the owners that is not drained -- well, not similarly, but in addition, if T am one of
the oweers that s not deained, thes my wall - my land will be held by production, and T will not be able
to -~ perhaps a neighboring neighbor and get full value of my land. So @ would only get a small
percerdage of the vabae, and T wonld be held by prodaction.

50 we generally do support the rule particularty that it applies to all the wells drilled by an owner and its
units or leases.

We think they should be single well units for the reasons ’ve stated. 1 would further suggest for
procedural mle for the Commission, and mayhe it’s there and T don’t know about it, but a mailing list we
could sign up for so we hear about meetings of the Commission would be a very useful tool, and T think
would inspire more input if you have such a procedural rule, and dida’t have to go through the
Legislahere.

Response ;. The imdent of the OGCC with the proposed rule allows for more than 4 840-acre unit and
miltiple well units however it Kimits the size of the unit in those cases to only the area drilled as described
in Section 4.2 2 g, Currently the OGCC posts all hearings on the WV Secretary of State’s website and the
OGEC™s website and the commission believes that is appropriate and adeguate.

Comumenter - Mark Clark on behalf of WVONGA and [OGA

Comment M The two associations have fifed Joint commoenis regarding the proposed Legislative rule,
and I have one or two minor changes to inzert that are in the last paragraph of 422, and Pm going to hand
this 10 to the Chairman,

After Sub-part A, insert “and C above.” Then after Sub~part B, insert “and D respectively.”

Owr primary comment is desiring a rule cstablishing distance, appropriate spacing, in the rule as opposed
to by operational order, and we also support Mr. MeMahon’s last point, which I think was the right
procedural process that notices of actions or applications to the Commission are published on their
webste, and we can sign up 1o receive notices through that.

Response M: Bee response to comments T through L.
Commenter - Sean Willis on behalf of Tay Hill Operating, LLC

Comment N: Mr. Lay, Sean Willis with Tug Hill. Overall, Tug Bifl is supportive of the proposed
changes in the rules wherehy providing the Commission the ability (o consider the operator specific
philosophy, the general formation specific reservoir properties that combine the development philosophy
and the optimal spacing for each individual zres and removing the arbiirary - any arbitrary distance from
the spacing requivements.



I also feel there is support to set a numimem as outlined by the proposal, and are generally supportive of
the language outlined here in the best inierest of the mineral owners and operators and all the constituents
involved.

Response N: Thank vou for your conument.




West Virginia il and Natural Gas Association
and
Independent Gil and Gas Association of West Virginia, Inc,

Comments to the Proposed Legislative Rule, 33 CS.R. 1,
"Rules of the Commission™

To:  West Virginia Qil and Gas Conservation Commission
601 57 Street SE
Charfeston WV 25304

Via F-mail:  Susan.W.Rese@wv.gov

The West Virginia OGil & Natural Gas Association ("WVONGA") and the Independent
Oil & Gas Association of West Vieginia ("TOGAY) appreciate the opportunity to submit the
following joint comments on the proposed revisions to legislative rule, Rules of the Commission,
3% C8.R. 1 {"Proposed Rule™) implementing W. Va. Code §22C-9-1 ¢f seg. The Propessed Rule
was submitted to the West Virginia Secretary of State on June 14, 2019, including & notice that
written comments must be submitted to the West Virginia Oil and Gas Conservation
Commission ("OGCC"), by 8 am,, July 1§, 2019, WVONGA and I0GA (sometimes jointly
referred 1o herein as "Commenters” or "the Associations™) are recognized as representing
virtually the entire oil and gas industry in West Virginia. These commenis are submitied without
prejudice o any member of WVONGA or [0CGA submitting comments, inchiding comments that
may he inconsistent with these comments, conceming the Proposed Rule.

The Associations

Chartered in 1815, WVONGA is one of the oldest trade organizations in West Virginia,
and serves the entire oil and gas industry. The sctivities of WVONGA members include
construction, environmental services, driiling, completion, gathering, transporting, disiribution
and pr ows:ﬂug of oil, natural gas aﬂd their constituents, WYONGA members operate o almost
every county in West Virginia and employ thousands of people across the State, with payrolls
totaling hundreds of millions of dollars annually. Members have cumulative investment of
nearly ten billion dollars in West Virginia, account for most of the production and recent well
work permits, operate more than 24,000 miles of pipeline across the state and provide oil and
natural gas to more than 300,000 West Virginia homes and businesses. As such, WVONGA's
members have a keen interest in all aspecis of regulation associated with oil and gas activities,
inchuding the Proposed Rule.

Formed in 1959, K3GA is 3 statewide nonprofit trade association that repr&:.entq
companies engaoed in the extraction and production of natural gas and oil in West Virgirda, as
well as the companies that support these extraction and pwdumm activities. TOGA was formed
to promote and protect a strong, competitive and capable independent natural gas and oil
preducing indusiry in West Virginia, while also protecting the natural environment of our state.



IOGA has been in exisience during times of boorn and bust and its members have a2 long history
of driving innovation in exploration and development of West Virginia's oil and gas reserves.
I0GA members operate in virhusily every county in West Virginia snd bhave a longstanding
tradition of working with state agencies to help regulators understand existing operations and
new innovations and how to reasonably and effectively regulate specific activities.

It is i this spirit of experience and partnership with OGCC thet WVONGA and JOGA
offer these conmments.

i. General Comments

As an initial matter, the Associations appreciate the effort the OGCC's office put into
developing the Proposed Rule and the Assoclations support the objective of updating the
regulatory process for tssuing well work permits for the efficient and cffcctive development of
deep shale formations utilizing horizontal drilling.

Appropriate revisions to the existing repulations addressing spacing of deep wells will
encourage mvestment in West Virginia by providing a more efficient framework for
development of deep well formations by horizontal drilling and associated completion
technigues. The Asscciations seek an efficient and predictable regulatory framework 1o
encourage oil and natural pas developers to make long-term strategic investment decisions
regarding deep formations in West Virginia. The comments at the public hearing on Apeil 23,
2019 confirmed that the current regulations that require 3,000 . spacing between deep wells is
impractical and unworkable for horizentally drilled deep wells, as well as the exception hearing
process required in order to proceed with the drilling of such wells, The current spacing
requirements have been in place since at least 1982, without substantive change.

There 1s no doubt that the 3,000 . spacing requirement for conventional vertical wells
sstablished more than 3 quarter cenniry ago makes no sense in the context of horizontal laterals
in deep formations, In fact, imposing conventional vertical well spacing on horizontal wells
violates the very purpose of the Oil and Gas Conservation statute. W. Va, Code § 22C-2-1
establishes the legislative purpose ag:

(a) It is hereby declared to be the public policy of this state
and in the public interest (o:

{1} Foster, encourage and promote exploration for and
development, production, utilization and conservation of oif and
245 IESOWTRS;

{2} Prohibit waste of oil and gas resources and vnnecessary
surface loss of oil and gas and their congtituents;

{31 Encourage the maximum recovery of oil and gas; and

{4} Safeguard, protect and enforce the correlative rights of
operators and rovalty owners in 8 pool of oil or gas {o the end that
cach such opeorator and rovalty owner may obtain his just and
cquitable share of production from such pool of oif or gas.



In #t5 Emergency Rule, also filed on June 14, 2019, the OGCC specifically acknowledged
that there is virtually unanimous agreement that the 3,000 fi. spacing between horizontal wells to
develop the Utica Shale o northern West Virginda s inappropriate. What could also be said is
that such spacing lails to promote and encourage exploration and production, fails to encourage
maximum recovery and fails to prohibit waste of oil and gas resources,

The Proposed Rude maintains the 3,000 fi. spacing for conventional deep wells, but fails
to specify a similar default spacing for the newly defined horizontal unconverdional deep wells,
If the OGCC intends that the Proposed Rule will be interpreted and applied to eliminate any
weiniraan spacing between horizontal unconventional deep wells, then the Associations fully
support the Proposed Rule and will safely proceed with development of such wells post hasie.

However, if, as the Associations suspect, the Proposed Rule is intended o prohibit
obtaining 3 well work permit for any horizontal unconventional deep well unless and antil an
operational order is applied for, issued and effective or an order establishing special field rules is
in place, then the Associations assert that the Proposed Rule s still inappropriate. The effect of
the Proposed Rule would be o preclude the drilling of 8 well more than 3,000 . from anocther
deep well, even though that well could be drilled without OGCC intervention, The Proposed
Rule is clearly a step backward in promoting the public policy of West Virginia as deseribed in
the Oil and Gas Covnservation statute quoted above. The Proposed Rule also goes against the
public pelicy of Governor Justice’s admunistration and the Wesl Virginia Legislature of
chminating vnneccessary and outdated regulatory burdens on businesses in West Virginia,

The Associations believe that the Proposed Rules simply misses the mark toward an
cificient and reliable regulatory framewark for development of shale and similar tight formations
helow the top of the Onondaga formation. Instead of establishing a specific distance, such as 800
or 1,008 feet, as previously proposed by the Associations, between horizontal laterals a5 the
defauli misionum desp well spacing, the Proposed Rule oreates a new provedure that requires an
operator to file an apphication followed by a mandatory public hearing In order to ohtain an
"operational order” for sorpe limited area at the OGCC's diseretion. The Proposed Rule appears
to unreasonably seek case-by-case OGCC discretion and approval at the expense of progress
toward regulatory certaioty and oif and gas developreent.

Either a minivyuun 834 foot or 1,000 foot spacing hetween productive intervals woudd
allow an operator to make an informed decision whether to design spacing on that number or
seek approval of a shorter distance through an exception location hearing. Likewise, operators
that determine a greater spacing distance is appropriate coudd choose to use the munimum
distance or a higher mumber for offset wells.

Al The Froposed Rule Should Estabiisk s Minimum Spacing Bebween
Produgtive Intervals of Horizontal Unconventional Deep Wells

As discussed above, the Associations urge the OGCC o pcorporate a default oinimum
spacing for the productive intervals of horizontal unconventional deep wells. As acknowledged
in its Emergency Rule 39 C.8.R. 1, the range of minimum spacing the OGCC has authorized for
Utica development has been between 800 and 1,300 feet. We believe that based on OGCC
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decisions, appropriate defanlt spacing {0 encourage development where different operators are
involved is 1000 feet between productive intervals of laterals, with setbacks from lease or unit
boundaries of 500 feet parallel to the lateral and 75 feet at the toe and heel. We urge adoption of
those defanlt distances. Then only if an operator desires w0 develop using spacing less then those
distances would an application for an operational order or well location exception be necessary.

BE. The Proposed Buole Should Aunthorie Operaiors o Utilize Lower Mindoouom
Spacing Between Productive Intervals of the Deep Wells It Operates

Operators shouid retain the authority to space wells it drills on the basis of s own
business judgment even if that spacing is less than the defanlt distance established by legislative
rule. Operators should be allioved to take into consideration specific geclogic conditions, surface
geography, corapletion design, lease limitations, ete. 1 developimg adjoining units or a mulii-
well nait. The Assoclations do not beleve that there is 3 need o ¢stablish & minimurm spacing
hetween wells owned or operated by the same operator, but i a number is established it should
not be more than 250 feet between laterals,

As the Proposed Rule appears to contemplate, the provisions of this shorter spacing
authority should also extend to circomstances where two or more operators agree in writing o
utilize the spacing requirements applicable to the same operator,

C. The Proposed Rule Should Clearly State that the Minimum Spaciag Shall
Only Apply to the Productive Interval of Adjacent Horizontal
Usconventional Deep Wells

The specified mininurn spacing requirements should apply only to the productive
interval of the borizontal lateral in the target formation. In order to atlow the continued use of
mudti-well pads with wellheads ofien spaced less than 20 feet between each other, the spacing
distances should apply to productive interval but not to the wellhead location, non-productive
intervals, including the vertical or angled portion of a wellbore, or the heel and toe as addressed
below, To impose minimom spacing to wellhead locations or non-produstive intervals would
undermine the whole puepose of the rule and still require woll exeeption applisations for every
multi-well pad of horizontal unconventional deep wells. This issue highlights the problem with
the general operational order process - it leaves foo many unanswered questions that shouldd be
addrassed in a legislative rulemaking procedure.

j2 3 The Proposed Rude Shonid Establish Lower Minimum Distances for Toe to
Heel, Heel to Heel and Toe fo Toe Distances

The Associations aiso request that minfmuim spacing heel to heel and toe to toe distances
be established at 150 feet. Again this is a defanlt number that could be modified through an
operational order or well location exception. The industry uniformly agrees that standard lateral
0 lateral spacing is not nscessary or appropriate for toe to heel, toe to toe and heel 1o heel
spacing.



H. Operational Orders Should Oaly Be Modified Upon Application of su
Affected Producer

The Proposed Rule undermines the certainty and reliability of an "operational order” by
the language "or to prevent substantial harm 1o the public interest” in §4.2.2.a. The phrase "o
prevent substantial harm 10 the public interest” is overly vague and provides operators with very
litile confidence that they can rely on an operational order 1o budget miltions of dolars in
expenditures for several years in the future. The idea that an operational order could be revised
or withdrawn sua sponte on a vague and unpredictable standard simply undermines the value of
the operationa! order process. This language, also found in §4.2.2.h., and the even broader
language of simply “in the public interest” found in §4.2.2.d allowing for suw sponte
amendments, reinforces the need for 3 specific default spacing distance in the Proposed Rule
which could only be modified through the legistative rulemaking review procedure.

i Specific Comments fo Proposed Rule

The Associations also propose the addition of twa new definitions and the specific
revisions to the Proposed Rule to implement the foregoing general comments and to clarify and
improve its terms {the proposed revisions are reflected as underiining for additions and sirike
through for deletions):

I “Conventional Deep Well” means a desp weil pormited-in-accardance-wit
gritele-6-chapterdd-ofthe-West-Virginia-Code; drilled (o a depth beiow T.hB top tth:, Onandaga
formation which does not meet the definition of 3 Horizontal Unmﬁvmimmi Du:‘\ W Hat
subsection 2,16 targeting-&-non-shale-fype-resorvoirwhether-drilled vertteally eh

This revision is consistent with the definition in the statute and places all deep wells in either the
conventional or unconventional definitions.

2. “Horizontal Uneonventional Deep Well” means 3 deep well permuitted in
socordance with gither article 6 or article 84, chapter 22 of the West Virginia Code, drilled to a
depth below the top of the Onondage formation wtilizing horizontal drifling technigues and
fargeting a shale or low permeability reservoir,

This revision is consistent with the revision to "conventional deep well® and covers a horizontal
well nto a shale or low permeability reservoir that is nof required {o be permitted under article
bA.
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This is a new definition for the term "operational order” for clarity since i is used throughout the
Proposed Rule.

4, "Productive Interval” of a horizontal unconventional deep well for maposas of

setback and spacing limitations, but not for purieses of a determination of lease rovakiy
navments. mneans the perforated length of 2 well bore in the target formation. as shown ona

.................................................................................................

directional survey, groiected vertically to the surface.

This is & new definition for the term "productive interval” because it is an important term in the
context of defining spacing and these comments use the term multiple times.

3. 4.2.2 Horizontal Unconventional Dieep Wells

To prevent waste, protect correlative rights, and to prevent substantial harm to the public
interest, in the absence of an application for special field rules or special field rules approved by
the Comimission sstablishing drilling units or authorizing different horizontal anconventional
deep well spacing or location patterns for a particular field, pool, geographic area. or parts
thereof, the produstive interval of sach new horizontal vnoonventional deep well shall be:

previoushy permitied horizontal wneonventional deey well operated by a different operator;
{100 less than 250 feat from the productive interval measured perpendicularly from a
wreviously permitied horizontal unconventional deep well operated by the same operaton
{etno Iess than 500 feet from a lease or unit boundars measured perpendiculary for
wells onerated by different opsrators: and

wells operated by the same aperator;

In addition, the distance between the heel or 1oe of a new horizontal unconventional deeg
well shall be no less than 130 feet from the hesl or toe of 2 previousiy permitted horizontal
unconventional desp well and no less than 75 feet from a lease or uni boundary:

Provided further, that in circurostances whers bwo or more operators agtee ln writing io

A AR AT T AR AR

lesser spacing than required in subpart {a) above, such lesser spacing shall not be less than the

wart £ above,

minimum spacing established io sub

This revigion implemernds the comrments regarding establishing & default spacing for the

o o &=
productive intervals of & horizontal uoconventional deep wells 1o a similar way that the
conventional deep wells have a default spacing distance.

6. 4.2.2.a The Comnission, at the request of an operiorr-er-to-prevest-sabstantiad
hasm-ta-the-pablis-interest may establish a geographic area by formation or formations,

cstablishing an Operational Order for horizontal unconventional deep wells. Any operator



intending to apply for an Operational Order, shall sendsubinit to the Commission and application
for Cherational Order on a form developed by the Commmussion along with a reguest for public
hearing along-with-the-appleation-which shall include the applicant’s name, address, description
of the arga, map generally depicting the ares {0 be covered by the reguest, reguesied well shaging
and setback distances from lease or unit boundaries, and the geological formation or other
formations to be considered for the Operational Order-to-the-Commiaston. The map should be of
 scale sufficient to identify the area for a Clags 11 legal advertisement.

This revision clarifies that the application differs from a well work application and incorporates a
requirement for requested well spacing and setback distances. The revision also implements the
Associations comments that the OGCC should not retain the vague and vndefined suthority to
create, modify or withdraw an operational order except upon an application from an operator.

7. 4.2.2.b The Commission shall set a day, time, and place for the public hearing w0
be not less than twenty (203 days but no maore than forty-five {45) days. The Commission shall
provide writien notice of the application for Uperational Order {o operators having dermits

Order. in addition to the opportunity 1o appear at the scheduled hearing, sny operator may file

written comients on the e apication for an Operational Order.

This revision requires the OGCC {0 notily other operators i the srea covered by a proposed
Operational Order that an application {or an Operational Order has been submitied {or that area.

g 4.2.2.¢ At the hearing any operator-efiand with opersting righis in o1l and gas
within the requested-aten-or offset operator affected by the request as to the spacing of deep
wells within the requested Operational Order area may present evidence, That evidence shall be
technical in nature and define characteristics of the reservoir to be covered by the Operational
Order.

This revision deletes the words "of land" and relizs on the definition of operator which relates to
development of oif and gas estates.

g 4.2.2.d Within 20 45 days after the application for the Operational Order has been

fledof-the-hearing, the Commuission may-shall issue an Operational Urder for 3 defined area or

to the Operational Order. The Operational Order may be amended from time {o time by the
Commission gt the request.of ong or more operators having operating vights in oil and zas inthe

SR A AR A AR MR R A e AL o

area coveredaffeeted by the Operational Order -thepublie-dsterest afler notice and public
hearing,

This revision clarifies that the OGCC must issue an order within 45 days of the filing of an
application for an operational order or deny the application (similar to §6.3.c of the rule). The
required issuance of an order provides the applicant{s} the opportunity to appeal the decision.
The revision also clarifies that amendmentis to an order shall be roade upon application by one or




more aperators having operating rights in oif and gas within the covered area and not on the
OGO own initiative,

E(} 4 22¢ Thc {¥perational ()rd;r Wiii: deﬁm, tha, area to 'm-:: mvsrad 'by the order
whmh will be mnthed by the samé“éﬁ;fé}&, cstablish minimum distances beaween wells
adjacent to other operators, establish minimnm lease or unit boandary setbacks parallel to the
lateral and at tho 1o an-d hegl, toe to toe, heei £ heei OF 108 to heef setbaskb for uni‘ts of the same

apf:ratorss are mwive::i.

This revision clarifics that setbacks from the toe and heel should also be part of the Operational
Order.,

it 4.2.2 .1 Adimsent Qaperators within the Operational Crder area may enter into a
written agrec ment %ntiim' agrcnd Ilps}‘l ifﬂ;(,rzsi toe, :md heei Qp&(,iﬁg 30 iong, 8 they da not reduce

Vv]”h the spaﬁm g terms must be submitim to the comynission wﬁh each 'zpphuitmn for Whli,h the
operator is refying on the agreement.

This revigion i designed o clarify the intent of the paragraph thet the limitation on written
agreements is to the spacing for development by the same operator and not spacing for
development between different operators. The revision also delctes the term "adjacent” which is
unnecessary and not defined.

12, 4.2.2.g Horizontal unconventional deep woll unit sizes established by the
Commissionmay exceed 540 acres provided that the unit size is no greater than the area covered
by the entire length of the well plus the length of the Operational Order toe and heel sethacks,
muitxpiicd hy thL latera spaung bctwcm wciis, plus [{%. Urndt-size-mav-also-be-ineraased

2, o+ e a-is-siranded-by-the-operator’s-development-plas:
Muitiple well umte are aﬂode under the same guidelines as single well units,

This revises a sentence that utilizes vague and undefined terms. Insuring that “no lease acreage
is stranded” is outside the authority of the OGCC. Likewise, the OGCC does not have authority
{o require "operator's development plans.” Development plans are subject to the business
judgment and discretion of the operator.

I3, 4.2.2h The Operational Order for the defined arca shall be enforceable until
amended by a new Operational Order covering that area or part thereof which may be requested
by any operator ef-landhaving operating I‘l-—‘ht:a in Qii and 883 wnhm the pmpobed area, or offset
operator affected by the Operational Orderser-by-the-Corsn Ho-prevent-substaatish-hassa-le
the-publie-mterest by hearing as defined in this mis—:




This revision is to conform with revisions 1o §4.2.2.a removing the authority of the OGCC o
issue and amend operational orders, sua sponte, and to conform with revisions to §4.2.2.c by
remaoving the words "of land” and {o conform with the revisions to §4.2.2.d that applications for
ameodroents to as Operational Order are Himited to operators having operating rights in oif and
gas within the covered amca.

4. 4.3.¢c. The location at which deep oil or gas wells have been drilled or coudd be
drilled in accordance with the applicable Ouerational Order, special field order or rule, directly
or diagonally offsetting the proposed exveption,

The Commission, after notice and hearing, may grant or deny the application snd require
the withholding or approve issuing of 4 permit pursuant to subsection 4.4 of this rule.

Mo exception shall prevent any operator from drilling a deep oil or gas well on adjacent
lands, directly or diagonally offsetting the exception, at locations permitted by any applicable
Crerational Grder or special field rules ordered by the Commission.

This revision sioply clarifics that, consistent with §4.2.2.1, exception to location of wells may be
requested in the context of operational orders, as well as special field orders or niles,

WVONGA and IOGA request that these comments be given serious and careful
consideration and would be willing o mest to discuss these comments. We lock forward to
reviewing the response to coromentds required pursoant to the West Virginia Administrative
Procedures Act.

Respectfully Submitted,

West Virginia Oil and Natoral Gas Association Independent Oil and Gas Association
of West Virginia, Inc.

By:  Anne C Blankenship By: Chandic Tt
Its: Execoutive Director {ts: Executive DHrector
119232885
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PROCEEDINGS
MR. LAY: The West Virginia 011 and Gas

Conservation Commission, the public hearing on
propased 2020 Legislative Rules. Today is July 167,

2019,

Good afternoon everyone., Thank you for

- coming today. My name is Barry Lay, and I'm the

- Chairman of the 011 and Gas Comservation Commission.

The purpose of this public hearing is
to receive public comments on the record regarding

the proposed @il and Gas Conservation Commission

rule changes.

unfike a public meeting, I will not be
responding to guesticens. Al comments received will
be addressed in a response to comments, the document
that will be part of the official record for the
secretary of State's website.

It you want to submit oral comments
today, we do have a sign-in sheet to allow that to
happen.

T will state when the floor is open for
comments and will call on vou. when calling on vyou,
pilease state your name clearly, and indicate if vou

are representing any group or organization.

GARRETT REPORTING SERVICES {344} 346-0460
Post Ofice Hox 20208
Charleston, West Virginia 25362




[

10

11

13
14

153

7/i6s18 4

It possible, please keep vour comments
on the topic and try to Timit it to ten minutes.
Now, 3T this is in Tact the list, we could aliow a
Tittle bit Tonger than ten minutes.

The pubiic hearing for the proposed

Legisiative Rule 39CSRLI will now come to order on

this 16™ day of July, 2019, at the West Virginia

Department of Environmental Protection headguarters.

Comments and testimony will be acceptad
until the close of this hearing, and will be made
part of the rulemaking record,

Any questions regarding revisions to
the rules should be included with vour comments, and
any such questions will be addressed as part of the
response toe the comments in the rulemaking record.

For the purpose of this public -- the
purpose of this public hearing is to accept comments
on the proposed revisions to Rule 38CSR1. The Tloor
is now copen fTor comments, and does anvone else wish
to add their name to the speaker Tist?

That being the case, the first name on

the Tist is Mr. David MceMahon.

MR. DAVID MCMAHON: Good morning. My name
is David McMmahon. I am an attorney. I am Cco-
GARRETT BEPORTING SERVICES (304} 346-9460
Post Office Box 20200

Charleston, West Virginia 25362
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founder of the West virginia Surftace oOwners’ Rights

organization. About a-third of ocur members also own

- minerals, some minerals under them usually from an

01d, old lease.

T will first say, if I understood, some
paople have submitted written comments, which I have
not seen so I will not be able to respond to those
at this peoint, and I would want to say three things.
gne is that we like -- generally, we are in fTaver of
the proposed rules, particularly in that they apply
te well bores by the same operator.

The most efficient spacing toe get the
most gas out of the formation is often not the same
35 we get the guickest economic return to the
gperator, and so a mineral owner having leverage
would insist on wider spacing. It might take longer
to get out, but there would be more minerals in the
long term, and therefore, a larger rovalty. so that
would particutarly hurt smail mineral owners who
don’t have the ability to negotiate spacing with a
sophistication.

So, that's one reason for our mineral

owner members. We think that the spacing should be

set by rule, not by this new methodology, and not by

GARRETT R¥YPORTING SERVICES {304) 3456-0460
Post Office Box 20200
Charleston, Wesl Virginia 25362
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- the operator independently, but alse for the surface

owners 1f vou can get more gas out more efficiently
with fewer wells, then that means you need fewer
wells on fewer surface pads, and therefore, sore
disturbance on surface owners,

So, we like thav +in particularly that

they appily t¢ well bores that are drilled by the

same operator under the same leasing unit.

we do not l1ike the ability as allowead
ynder the rule for there to be units declared that

are multiple well units. We think each well should

i have 1ts own unit.

IT it’s a multiplie well unit, and every
well in the unit is drilled, then there are not
probiems. If it's declared to be a multiple wall
unit, and only one well is drilled, then if that
well goes through the Tract A mineral owner, the
rovaities will be distributed amongst all the owners
in the unit, even owners of tracts that are not
being drained.

So, using the first person, if that was
my tract being drained, and a rovalty based on my
gas, and if the other well is never drilled, then I

won't get the full value of the gas under my

GARRETT REPORTING SERVIES (304} 346-0460
Post Office Box 28200
Charleston, West Virginia 25362
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1§ property.

2 similariy, if I am one of the owners

3 1 that i3 not drained -- well, neot similarly, but in
4 { addition, if I am one of the owners that is not

5 { drained, then my well -~ my Tand will be held by

& | producticon, and T will not be able to -- perhaps a
7 i neighboring neighbor and get full value of my Tand.
8 { S0 I would only get & small percentage of the value,
51 and T would be held by production.

16 Se we generally do support the rule

Il | particulariy that it applies to all the wells

12 tdrillted by an owner and its units or Teases.

13 We think they should be single well

14 P units for the reasons I've stated. I would further
15 | suggest for procedural rule for the Commission, and
15 | mavbe it's there and I don’t know about 1it, but a
17 { mailing Tist we could sign up for so we hear about
igé meatings of the Commission would be a very useful
19 1 tool, and I think would inspire more input if vou
20 | have such a procedural rule, and didn’t have to go
2t | through the Legislature.

22 Thank you very much.

23 MR. LAY: Thank vou, David. The next

24 | speaker is Mr. Mark Clark.

GARRETT REPORTING SERVICES (304} 346-03460
Post Office Box 9260
Charleston, West Virginia 25362
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MR, MARK CLARK: Thank you. I won’t even

- take up as much time as Dave. My name 15 Mark Clark

iwith Spilman, Thomas and Battle, on behalf of west

virginia 011 and Natural Gas aAassociation, and the
Independent 071 and Gas Association of West
virginia, Inc.

The two associations have Tiiled jeint
comments regarding the proposed Legislative rule,
and T have one or two minor changes to insert that

are in the last paragraph of 422, and I'm going to

' hand this in to the Chairman.

After sub-part A, insert “and C above.’
Then after Sub-part B, insert “and 0 respectively.”

gur primary comment is desiring a rule
establishing distance, appropriate spacing, in tThe
rule as ocpposed to by operaticnal order, and we also
support Mr. McMahon’s last point, which I think was
the right procedural process that notices of actions

or applications to the Commission are published on

~their website, and we can sign up to receive notices

through that.
That's all I have.
MR. LAY: Thank vou. The next speaker 1is

Mr. Sean wWillis with Tug HiT1 on the phone.

GARRETT REPORTING SERVICES (304} 346-0400
Post Dfice Box 2023066
Charleston, West Virginia 25362
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MR. SEAN WILLIS: Mr. Lay, Sean Willis
with Tug Hi11. oOverall, Tug Hill is supportive of
the proposed changes in the rules whereby providing
the Commission the ability to consider the operator

specific philosophy, the general formation specific

? reservoir properties that combine the development

philosophy and the optimal spacing for each
individual area and removing the arbitrary -- any
arbitrary distance from the spacing reguirements.
I also feel there 1s support to set a
mininum as osutlined by the proposal, and are

generally supportive of the language outlined here

- in the best interest of the mineral owners and

oparators and all the constituents +involved.

Sg, with that, I will close comments.
MR. LAY: Thank vouw, Mr. wWillis. The last
speaker is Mr. boug DeMartino with Tug Hil1l, as
well.
MR. DOUG DeMARTING: Thank vyou, Barry.
Sean and my comments are similar., We are supportive
of the proposed new rule, and again, I defer to

sean.
MR. LAY: Okay. That is all of the

comments that we have. I’11 give one last call.

CARRETT REPORTING SERVICES {384) 346-0468
Post Office Box 20200
Charleston, West Virginiz 28363
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. Anvone else have any comments for the meeting?

\ okay. There being nothing Further, the public

Z/I6A18 10

hearing on proposed Rule 38CSR1I is concluded. Thank

YOu.

¥ w % %

CONCLUDED AT 2:20 P.M.

¥ & % X

CARRETY REPORTING SERVICES {304) 346-0468
Post Office Box 20200
Charleston, West Virginga 28362
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STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, To wil:

I, Donna H. Miller, Motary Public in and for
5 the State of wWest virginia, duly commissioned and
gualified, do hereby certify that the foregeing was
duly taken by and before me, under the West virginia
Rules of ¢Civil Procedure, at the tiwe and place and
for the purpose specitied in the caption thereof.

I do certify that the said hearing was
correctly taken by me by means of the Stenomask; that
the same was transcribed by me, and that the said
transcript is a true record of proceedings had.

I further certify that I am not connected by
3h?ﬁed or marriage with any of the parties to this
action, am not a relative or employee or attorney or
counsel of any of the parties, nor am I a relative or
empiovee of such attorney or counsel, or financially
interested in the action, or interested, directly or

indirectly, in the matter in Controversy,
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Given under my hand this _17% day of
July, 2019.

bonna H. Miller
Notary Public

My commission expires October 1, 2023,

GARRETT REPORTING SERVICES (304) 346-6460

Fost Office Box 20249
Charleston, West Virginia 28362




West Virginis Odl and Maturasl Gas Association
and
independent (! and Gas Association of West Virginia, Inc.

Comments {o the Proposed Legislative Rule, 33 C8 R,
"Rales of the Commission”

Tor  West Virgimia Oif andd Gas Conservation Commission
801 57" Swreet SE
Charleston WV 15304

Via E-mail:  Sosan.W.Rese@wv.gov

The West Virginia Oil & Matural Gas Association ("WVYONGA" and the Independent
il & Gas Assoviation of West Virginia ("IOGA") appreciaie the oppodunity o submit the
following joint comments on the proposed revisions (o legislative rule, Rules of the Commission,
3% C.5.8. 1 {"Proposed Rule™ implementing W, Va. Code §220.9-1 ef seg. The Proposed Rule
was subsnitted 1o the West Virginia Secretary of State oo June 14, 2019, incleding a notice thal
written comments must be sobrnitted to the West Virginda Ol and Gas Cosservation
Commission "OGOC™), by § am., July 15, 2019, WYONGA mnd I0GA (sometimes jointly
referred 10 herein a5 "Commenders™ or "the Assoclations™) are recognized as representing
virtually the entire ol and pas industyy in West Virginia. These commenis are submitied without
prejudice to any member of WYONGA or IOGA submitting comroents, including conuments that
may be inconsisient with these comments, concerning the Proposed Rule.

The Associations

Chartered o 1915, WYONGA is one of the oldest trade organizations in West Virginia,
and serves the entiro oil and gas ndestry, The activities of WVYONGA members inciode
construction, environmental services, drilling, completion, gathering, transporting, distribution
and processing of ofl, natural gas and their constituents. WYONGA members operate in almost
gvery county i West Virgima and employ thousands of people across the State, with pavrolis
totaling hundreds of millions of dollars amneally. Members have cumulative Ivestment of
nearly ten billion dollars in West Virginia, account for most of the production and recent well
work permifs, opsrate rmore than 20,000 miles of pipeline across the state and provide oil and
natural gas 10 moee than 360,006 West Virginia homes and businesses. As such, WVONGA's
members have a keen interest in all aspects of regulation associated with ol and gas actbvities,
ncluding the Proposed Rule,

Famed n 1989, IOGA B 3 sistewide nonprofit trade association that represents
companies engaged in the extraction and production of natural pas and oil In West Virginia, as
well as the companies that support these extraction and production activities. J0GA was formed
to promote and profect 8 sirong, compatitive and capable independent natuzal gus and off
producing industry in West Virginia, while also protecting the natural environment of our state.



IGGA has boen in existence during times of boom and bust and i#s members have 8 fong history
of driving innovation i exploration and development of West Virginia’s oif and gas rosorves.
IGGA members operate In virtuslly every county In West Virginia and have a longstanding
tradition of working with ctate agescies o help regulators understand existing operations and
new innovations and how o reasonably and effectively regulate specific activities,

it is i this spirit of cxporience and partnership with GGOC that WYIONGA and H06GA
offer these compuents.

1. Greneral Comments

As an initial matter, the Asscciations appreciste the effort the OGCC's office put into
developing the Proposed Hule and the Assouiations support the objective of updating the
regulatory process for issuing well work permits for the effivient and effective development of
deep shale formations wiilizing horizontal drilling,

Appropriate revisions to the existing regulations addressing spacing of deep wells will
srocurage  invesiment in West Virginia by providing 2 more efficient framework for
development of desp well formations by horizontal drilling and associated completion
feehiniques. The Associations seck an efficient and predictable regulatory framework 1o
encourage il and natural gas developers to make long-lorm sirategic investment declsions
regarding deep formations in West Virginia. The comments af the public hearing on April 23,
2018 confirmed that the current regulations that require 3,000 &, spacing between deep wells is
mmpractical and unworkable for borizontally drilled deep wells, a8 wall as the exception bearing
process required in order o proceed with the drilling of such wells, The curront spacing
reguirements bave been in place since ot least 1982, without substantive change,

There is no doubt that the 3,000 . spacing reguircment for conventional vertical wells
established more than a quarter century ape makes no sense in the context of horizontal laterals
in deep fonmations. In Bt imposing conventional vertical well spacing on horizontal wells
vielates the very purpose of the Gib and Gas Conservation statute. 'W. Va. Code § 22081
sstablishes the logislative purpose as:

{a} 1 iz hereby declared to be the public policy of this siais
andd in the public inferest 4o

(1} Foster, encourage and promote exploration for and
development, production, withzation and conservation of il and
£AS FSOUITES;

{2} Prohibit waste of oif and gas resources and unnecessary
surfice loss of oil and gas and their constituents;

{3} Encourage the mainnm recovery of ol and gas; and

{4} Safeguard, mrotect aod enforce the cormelative rights of
operators and sovalty owners in a pool of off or gas to the end that
gach such operstor and rovalty owner may oblain his just and
eguitable share of production from such ponl of il or gas.



in ity Emergency Rule, alse filed on June 14, 2019, the OGUC specifically acknowledged
that there is virmually unanimous agreement that the 3,000 £, spacing bebween horizontal walls o
develop the Utica Shale in northern West YVirginia is inappropriate. What could also be said is
that such spacing fails (0 promete and cncosrsge exploration and groduction, fails o encourage
maximum recovery and fails to prohibst waste of oif and gas rescurces,

The Proposed Rule maintains the 3,000 £ spacing for conventional desp wells, but fails
to specify = similar defanlt spacing for the newly defined horizontal unconventional deep welle,
i the OGCC intends that the Proposed Rule will be inferpreted and applied o sliminate any
minimum spacing between horizonial uoconventional deep wells, then the Associations fully
sappot the Proposed Rule and will safely proceed with developmont of such wells post haste.

Howevir, if, as the Associstions sospect, the Proposed Rule is intended to prohibi
obtaining a well work perrit for any horizental unconventions! deep well unless and until an
operational order is applied for, issued snd effective or an order establishing special field nles is
in place, then the Associations assert that the Proposed Rule is still inappropriste. The effect of
the Propesed Rule would be to preclude the drilling of a well more than 3,000 #t. from another
deep well, sven though that well could be drilled withow QGO intervention. The Propesed
Rule is clearly 2 step backward in promuoting the public policy of West Virginia as deseribed in
the O and {Oas Conservation statute guoted above. The Proposed Rule also goes apainst the
public policy of Governor Justioes administration and the West Virginia Legislature of
ehiminating unnecessary and sutdated regulatory burdens on busincsses in West Virginia.

The Assopiations belfeve that the Proposed Rule simply misses the mark toward an
efficient and relialde regulatory Garnework for development of shale and similar tight formations
betow the top of the Onondaga formation. Instead of establishing a specific distance, such as B0
or 1,000 feet, as previously proposed by the Associations, bebween horizontal laterals as the
defzult minimum deep well spacing, the Proposed Rule creates a new prosedurs that requires an
operator to file an application fullowed by 2 mandatory public heanog o order io obtain an
"operational order” for some mited arca at the GGCOs discretion. The Proposed Rule appears
to unreasonably seek case-by-case OGCC disoretion and approval at the expense of progress
toward regelatory certainty and oif and gas development.

Either s mvininmam 800 foot or L,0GD fool spacing between produgtive intervals would
allow au operator 1o make an informed decision whether to design spacing on that number or
seck approvad of a shorter Jistance through an exception location hearlng, Likowise, operators
that determinge a greater spacing distance Is appropriate could choose 1o use the mindmum
distance or a highsr number for offest wells,

A, The Froposed Kule Should Establish s Minimom Spacing Hetwees
Productive Intervals of Horizontal Unoouventional Desp Walls

As discussed shove, the Associations urge the OGCC to incorporate & default rminbnum
spacing for the productive intervals of horizontal imeonventional deep wells.  Ag acknowlpdped
in its Emergency Rule 3% C.R.R. 1, the range of minimum spacing the GGCC has authorized for
Ltica development has been between R00 and 1,300 feet. We believe that based on OGCC



decisions, appropriste default spacing to encourage development where different operators are
vadved is 1,000 feet betweon productive intervals of laterals, with sethacks from lease or unit
roundarics of SO0 feet paraliel to the laleral and 735 fest 2l the {oe and beel, We urge adoption of
those default distances. Then only if an operator desires w develop using spacing less than thoss
distances would an application for an operational order or well location exception be necessary,

B. The Proposed Rule Shoshl Authorize Operators to Utilize Lower Minimum
Spacing Betwees Productive Indervalb of the DBeep Wells 1 Operates

Operators should retain the authority to space wells it drills on the basis of its own
business pudgroent even if that spacing is less than the defaolt distance established by legisiative
rule. Operators should be allowed to take into consideration spesific geologic conditions, surface
geography, completion design, lease Hmitations, ¢ic. in developing adicining uails or a rault-
well unit. The Associations do not believe that there is 2 necd o establish a miniroum spacing
between wells owned or operated by the same operator, but if 8 number is established it should
not be maore than 250 feer betwees iaterals.

As the Proposaed RBule appesrs to contemplate, the provisions of this shorter spacing
suthority should also extend to eircumstancss where two or mors opsrators agree in writing o
uttize the spacing requirernents applicable 1o the same operator,

. The Proposed Bule Should Clearly Sinie that the Minbowm Specing Shall
Unly Apply 1o the Productive Interval of Adjacest Horlpontal
Unconventional Deep Wells

The specified minimum spacing requirements should apply only to the productive
imterval of the horizontal lateral in the target formation. In order to allow the continued use of
winltbowell pads with wellheads often spaced less than 20 fost hetwesn cash other, the spacing
distances should apply to productive interval but not to the wellhead location, noneproductive
rervals, ncluding the vertical or angled portion of a wellbore, or the heel and toe as addressed
below, To impose minimuin spacing io welhead losations or non-produciive mtervals would
underming the whole purpose of the rale and still require well exception applications for svery
multi-well pad of horizontal unconventional deep wells. This issue highlights the problem with
the general operational order process - it leaves oo many unanswered questions that should be
addressed w2 legisiative ruleroaking procedors,

B, The Froposed Rule Should Establish Lower Minimum THstances for Toe fo
Heel, Heel to Heol and Toe ta Toe Distanoes

The Associations also request that minimurs spaciog heel to heel and foe {0 toe distances
be established at 150 foct. Again this is o default number that couid be modified through an
operational order or well location exception. The industry uniformiy agrees that standared Istoral
10 lateral spaving is nol necessary or appropriste for toe 1o heel, toc to toe and hesl o heel
spacing.



E. {bperations] Orders Shonld Oaly Be Modified Upon Application of un
Affecied Producer

The Proposed Rule undermines the certainty and reliability of an "operational order” by
the language "or to prevent substantial harm to the public interest” in §4.2.2.8, The phrass "o
prevent substantial hanm to the public interest” is overly vague and provides operators with very
little confidense that they can rely on an operational order to budget millions of doliars in
expenditures for several years in the fubwe. The idea that an operaticnal order could be revised
or withdrawn sua sponfe on a vague and unpredictable standard simply undenmines the value of
the operational order process, This language, also found in §4.2.2.h., and the even broader
language of simply "in the public interest” fonnd jo §4.2.2.4 allowing for sua sponfe
amendments, reinfiorces the need for 2 speeific default spacing distance in the Proposed Hule
wihich eould only be rocdified through the legislative rulemaking review procedure.

EL. Specific Comments (o Proposed Rule

The Associations also propose the addition of two new definitions and the apecifie
revisions to the Proposed Rule to implement the foregoing general comments and o clanfy and
mmprove its terms (the proposed revisions are reflecied as underlining for additions snd strike
through for deletions:

i “Lonventional Decp Well” means 2 desp well permitied inaceordanse-with
artiete &-ohapter Q-:Leﬁhe%%#&gm%e{% drilied tx 3 depth helow ihe top oi the ()nnr;d

formation which do

,sghgg;g;;_i_gy_'m, _____ %afgeﬂﬁgnmm&e %yp@ r%ewe&-w%%ﬂef—éﬁﬁed—wmﬁﬂ%yw ﬁﬂriiﬁﬂ&ﬁl—}-

This rovision is consistent with the definition in the stabde and places all deep wells in cither the
conventional or mawonventional definitions,

Z. “Horizontal Unconventional Deep Well” means a deep well permisted in
accordance with gither article 6 or article 6A, chapier 22 of the West Yirginia Code, drilled to a

depth below the lop of the Onondaga formation uilizing herizontal &rllling techniques and
targeting a shale or tow permesbiiity reservoir,

This revision i1s consistent with the revision 1o "conventional deep well” and covers a horizonial
well into 2 shale or low permesbility reservolr that iz not required to be permitted ander article
f4.

3. "Goer&icml Ordcf" MEans an mdw iiﬂmd i::z the i’ommiaaian u»@gg_g“}g_}_i\g@;igg

m@mmi}m..5?:@55?5:?,Qé:?:imi.F—E;QE.E}.@Q§.§c‘:i&ilhéﬁlxﬁ,,,iiﬁii,i,lﬁfei_!iff.?hﬁ.ﬁ.’.iﬁi@lﬁ?i.@ﬂd_ﬂ_ﬁlﬁjgy.at;l.ii;ls«.-sf.i.ljgsmé@jﬁ;!%



hesl to heel. or foe 1o heel seihacks Tor unils in cases wheee different ooerators are nvolved
w'nch have not entered inlo 3 written ayieement (o utiize the minioum distances for the same

...................

This is a new definition for the terrs "operational order” for clarity since # {5 used throvghout the
Proposed Rule,

4. "Pmductive fnterval m"a *mﬂzomain'wmmtmaiudﬁes\mﬁiﬁm“mf:saf
setback and spacing {mitations. byt no rnoses of g determuination of lease rovalty

PAVRERIS, Means thc ¢*sfﬁu‘aied im ih Uf 3 weﬂ bore in the tarves formation, as shown on g
du‘aztmnai survey, proieeied verticallv fo the surface.

This is & sew definition for the term "productive interval™ becsuse i is an mportant teom in the
conlext of defining spacing and these comments use the term muliiple times.

3. 4.2.2 Horizontal Unconventionsl Deep Wells

To prevent waste, protect correlative rights, and to prevent substantial harm o the public
irerest, in the absence of an application for special ield rules or special fisld rules approved by
the Commission establishing drilling snits or authorizing differest horizontal mnconventicnal
deap well spacing or location patterns for a particular Held, pool, zeographic aren, or parts
therasf thf: °mdu;:t€ve intcrvai of‘ sach Hew. iwrimmai uncanvemionai dee: wgi_]__ghgg}_i‘_iggg_

\;_:‘5‘ ;_gg__‘g-;gggg than SGU feet tmm 4 lease or unit baundd mcasured DEN m:ndlcuiaﬂ» mr
welle onerated by diffarent abepators: and

id) no less than 125 fest from a lease or unit bouvndars measured nes roendicularly for
wells oversted by the same oyeraton:

in addition, the distance between the heel oz 1og of a new horizontal snconventional deso
well shall be no less than 150 feet from the hesl or toe of p previcusly pennitied horizontal

unconventional deen well and no loes than 75 fect from a lease or unit boungdars:
sond L=

vandé‘d harthf:z that i urcumsta s}\‘f:s Wham o or marﬁ a+‘e:r'1t<:~rs agren m writing ig

MNP sNacing cstabhsiwd i auhoarﬁ b ahmﬁ,

a‘:u'm cj\j et waty’)
This revision nplements the comments regarding :.stsabiishma-, 8 default spacing for the
productive intervals of a honzonial unconventiona! deep wells in @ similar way that the
eonventional deep wolls have a defaunlt spacing distancs.

. 4.2.2.3 The Commission, at the request of an operainn-er-ie-prevent-subaaniial

horn-io-the-pubbicinterest may establish a gecgraphic area by foroation or formations,
establishing an Operational Order for horizontal unconventional deep wedls. Any operator




intending o apply for an Operational Order, shall sendsubmit o the Comunission and auslication
for Overstional Order on g form develoved by the Commission along with a request for public

hearing along-with-the-applicaties-which shall include the applicant’s e, address, description

of the arca, map generally depicting the area to be covered by the request, reguested well spacing
and setback distances from Jease or unit boundaries, and the geological formation or other
formations o be considered for the Cperational Drder-te-the Commission. The map should be of
& seale sufficient to identify the area for a Class 1T legal advertisement.

This revision clarifies that the application differs from a well work application and incorporates a
requirement for requested well spacing and setback distances. The revision also implements the
Associations comments that the QGCT should not retain the vague and ondefined authority o
create, modify or withdraw an operational ordar exeept upon an application from an operator.

7. 4.2.2.b The Commission shall set a day, time, snd place for the public hearing io
be not iess than twenty (23 da}% but ¥ TR tham foriy five {45} davs "E"he CcmmiSSi{m shail

;aaued within the tronosed arey m‘ the Oﬁua’uﬂml Cirder and mshhf;h a { Ea*;s it 1egai
advm‘tn sement ﬂ’ie oy raewspasper(s) fer whsc,h the pm;&med Gpem‘tmnai {}rder wmﬂd affoct

....................................

This revision requires the QGOC 1o solify other operators in the arss covered by a propossd
Operational Order that an application for an Operativnal Order has been submitted for that area.

g. 4.2.2.¢ At the hearing any opsrator-efland with overating righis inoil and s
within Mfeqfwﬁﬁe&mwr oifset operator affected by the reguest as to the spacing of deep
wells within the requested Operational Order area may present evidence, That evidence shall he
iechnical in nature and define characteristios of the reservoir o be covered by the Operational

Order.

This revision deletes the words "of land" and relies on the definition of operator which relates o
development of oil and gas estates,

hearing.

This revision clarifies that the OGOC must issue an order within 43 days of the filing of an
apphication for an operational order or deny the application {similar to §6.3.¢ of the role). The
reguired issoance of an order provides the applicant{s} the opportunity to appeal the deciston.
The revision also clarifies that amendments 10 an order shail be madc upon application by one or



more operators having operating rights in oif and gas within the covered area and not on the
CGECs own indtigtive,

1. 43.2.e The Operstional Order will: define the ares 1o be covered by the arder,
eatablish mindmum horizontal unconventional well spacing, o inclide distances between laterals
which will be controlled by the same operalor, establish minbmum distances between wells
adjacent to other operators, establish minimum lease or unit boundary setbacks paratie! to the
lmteral and at thﬂ.. ioe aﬂd beel. tog o tﬁ;, hool 1o heel, or (oe 1o heel sethacks for units of ihe: same

uperamrs; are mmhedn

This revision clarifies that sethacks Goet the toe and beel should also be part of the Operational
Order.

Lh, 4.2.2.0Adjacent Qoperators within the Uperational Order grea may ender inte s
writien agrecmetat set!;ing 4gree;i ugxm Lateml foe, and heel spac,im. 50 Ecng as Ehev do not reduec

op Q}j_@{g}_g&ﬁt by the {}pera’iwns.i (}r{im h}a ih&t arca, The uxmuted ,t.lcmmra.ldum Qf agru,mc,nt
with the spacing terns must be submitied 19 the commission with cach spplicstion for which the
operatar is relving on the agreement.

This revision is desigred to clarity the intent of the paragraph that the bmitation on written
agresments is {0 the spacing for development by the same operator and not spacing for
developmant between different operators. The revision also deletes the torm "adjacent” which is
unnzcessary aind not defined.

12, 422 g Horzontal anconventions! deep well unll sizes astablished by -the
Cemptissionmay exceed 840 acres provided that the unit size is no greater than the arca coverad
by the entire length of the well plus the length of the Upﬁratwnai Grdar toe and hﬂwl setbac:k’s,
multipha.d by ﬂlt.- ]zm,rai qg‘dcmg ‘actwcm wells, plus 10%. Unit-size-m a-Be-dne

: -8 R st stvanded-by-the- ﬂgwmsﬂr - &ew&apmmﬁ g}inm
Muitipie wedl units are al]awcd uvder the same gnidelines as single well units.

This revises a sentence that wiilizes vague and undefined terms. Insuring that "no lease screage
is stranded” i outside the anthority of the OGOC, Likewise, the GGCT does nol bave authorlty
io require "operator’s development plans.” Dovelopment plans are subject o the business
Judgment and discretion of the operator.

13, 4.22h The Operational Order Tor the defined area shall be enforceahle until
amended by a new Uperational Order covering that area or part thereof whick ruay Be requested
by any operaior ef-teadhaving operating r;s:hta in mi and, sS85 w1th1n the pmpﬂ sed ar&as or uﬁ‘:xi’
operator affected by the Operational Grder-ordy-the Commission s b e
the-puishe-iaterest by hearing ax dedined in this rul&:




This revision is to conform with revisions to §4.2.2.4 removing the authority of the OGO
issue ared amend operational orders, s sponie, and to conform with revisions 1o §4.2.2.0 by
removing the words "of land” and to conform with the revisions 1o §4.2.2.4 that applications for
arnendments to an Operational Crder are Himited 0 operaiors having operating rights in oil and
gas within the coversd area.

14, 43 The keation at which decp oil or gas wells have been drilled or could be

or diagonally offsetting the proposed sxception.

The Cormrmission, after notice and hearing, may prant or deny the application and require
the withbolding or approve (ssuing of a permit pursuant W subscotion 4.4 of this rule.

Mo exception shall prevent any operator fron drilling a deep ofl or gas well on adjacent
tands, directly or diagonaily offsetting the exception, at locations permitied by any applicable
Lverational Crder or special fleld roles ordered by the Compission,

This revision simply clarifies that, consistent with §4.2.2.4, exception t© lacation of wells may be
reguested in the context of operationa! orders, as well as spesial ficld orders or rules.

WYONGA aod [OGA request that these comments be given serivus and careful
consideration and would be willing 1o meet to discuss these comments. We lonk forward to
reviewing the response 1o cornments required pursuant to the West Virginia Administrative
Procedures Act.

Hespectfully Submitied,

West Virginia (il and Nawral Gas Association Independent Cil and Gas Association
of West Virginia, Inc.

By:  Anne C Bionkenship By Chaslle Fund
Tks: Executive DHrector its: Yxegutive Director
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