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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

This rule provides processes and procedures for the various functions of the Commissioner of Highways.

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

This rule is being updated throughout {o comply with drafting and format requirements, and procurement
procedures for negotiated contracts.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

None,

B. ECONOMICIMPACT OF THE RULE ON THE STATE OR ITS RESIDENTS:

None.



C. FISCALNOTE DETAIL:

Effect of Proposal

Fiscal Year

2018 2019 Fiscal Year (Upon

Increase/Decrease |Increase/Decrease Full

(use "-") (use "-") Implementation)
1. Estimated Total Cost ¢ 0 0
Personal Services 0 0 0
Current Expenses 0 0 0
Repairs and Alterations 0 0 0
Assets 0 0 0
Other 0 0 0
2. Estimated Total 0 0 0

Revenues

D. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Ginny L Dravenstott -- By my signature, [ certify that | am the person authorized to file legislative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 157
PROCEDURAL RULE
DEPARTMENT OF TRANSPORTATION
DIVISION OF HIGHWAYS

SERIES 1
REGUEATIONS PERTAITNING TO PARTICULAR
RULES RELATING GENERALLY TO VARIOUS
FUNCTIONS OF THE COMMISSIONER OF HIGHWAYS

§157-1-1. General.

1.1. Scope. -- This procedural rule addresses partieslar—various functions of the office of the
Commissioner of Highways and 1s submitted pursuant to the provisions of W. Va. Code §29A-3-3.

1.2. Authority. -- W. Va. Code §17-2A-4b and 8.

1.3. Filing Date. -- September2-2016.
1.4. Effective Date. -- Qeteber3- 2016

2

§157-1-2. Commissioner's Orders.

2.1. Purpose. The purpose of this section is to establish a system by which all orders of the

Commissioner of Highways staybe are permanently recorded and maintained #nsuech-mannerthatthey
willbe in_a manner that is conveniently accessible tointerested-persons.

2.2. Scope of Commissioner's Order. The orders of the Commissioner of Highways are official
determinations or decisions which relate to the internal management and organization of the Division of
Highways, or to a specific person or group of persons, or to the public in general.

2.3. Commissioner's Order Database. The Commissioner of Highways shallmasstain maintains m
his office a record of all orders issued by him or her, which—+eeord—shallbe designated as the
Commissioner of Highways' Order Database. All orders issued by the Commissioner during cach day

shall be entered therein, and all sueh orders se—entered shall be formatted and archived se-as—te—atford—
method-of ready—and-conventent-aecess n a way which affords access to cach sueh order 1ssued by the

Commissioner.

2.4. Effective Date. Each order of the Commissioner of Highways filed in the Commissioner's Order
Book as pr0v1ded in the prcccdmg section, s—ha-l—l—beeeme is effective 1mmed1atcly upon fllmg, unless some

Drov1ded by laW or in the order

2.5. Copies of Commissioner's Orders; Distribution. The Commissioner of Highways shall provide a
certified copy of any Commissioner's Order, upon request to any person who is directly affected by any

saek an order a-nd—whe—ﬁq-ues-ts—a—eepﬁhﬂaefee-f In addition to any person requesting a copy of suek an
order, the Commlsswner may furmsh coples to any govemmental agency, ertosuch-other personstirms
; 3 proper——ord provide person, firm, or organization to

pr0v1de the Arest effectlve notice of the ordcr
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§157-1-3. Hearing Procedures.

3.1. Purpose. The purpose of this section is to provide standards of conduct for all hearings by and
before the Commissioner of Highways.

&H—eppeﬁuﬂlt-};te—be—heafd—thﬁeen Thls sectlon apphcs to hearmgs conductcd by the Comrmsswner of

Hichwavs concerning the rights of citizens which may be adversely and directly affected by an action of
the Commissioner except as provided m §3.2.a of this rule. A hearing may be imitiated by the
Commuissioner or a citizen.

3.2.a. %ese—m}es—s%mﬂ—a}&e—appbt This section does not apply to the—conduet-ofall- hearingson
73 ' 3 han claims heard and determined by the Ceurt-of

Glﬂ-l-l‘ﬂ-s— Claims Comrmsswn T—he&e—w—les—&hal—l—n&t—appl—y Nor does it apply to hearings and public
meetings held by the Commissioner for purposes of acquirng mformation, making findings, and
determining courses of action and procedure relative to the location of any road or proposed road, or to
the advancement and improvement of the state road system.

3.2.b. Theserulesshallbe Thissectionwill be applied in harmony with applicable state statutes

and in case of conflict, state statutes shall prevail.

3.3. Records Pertaining to Hearings. The Commissioner of the Division of Highways or his designee
shall be responsible for all administrative and clerical duties relating to hearings and for all records and
pleadings pertaining to hearings. He shall receive all applications, petitions, protests, claims or ather
written documents relating to a hearing before the Division of Highways. The designee will, upon
request, advise any party as to the form or condition of any paper to be filed in any proceeding before the
Commissioner. He will maintain a docket book in which shall be entered each formal case on complaint,
claim, application or petition, investigation, or protest, with a file number corresponding to the number of
the case together with brief chronological notations of the proceedings had in the case. He shall also
maintain the Commissioner's Order Book, in which shall be recorded, on the day of their filing, any
orders made or passed by the Commissioner of Highways in the performance of his statutory duties.

3.3.a. All papers or documents, of whatever character, which are received or filed with the
Division of Highways, shall be stamped showing the date of receipt or filing thercof.

3.4. Complaints, Claims, Applications, Petitions, Protests. Claims, complaints, or applications may
be cither informal or formal.

3.4.a. Informal Pleadings and Procedures. Informal claims, complaints or applications may be
made by letter or other writing addressed to the WV Department of Transportation, Commissioner of
Highways, Building 5, Room A109, 1900 Kanawha Boulevard, Fast, Charleston, West Virginia 25305-
0430, or the office of the District Administrator. Matters thus presented, if their nature warrants, may be
negotiated and settled by the Commissioner of Highways, the District Administrator, or some other duly
authorized employee, without formal hearings. If the matters cannot be resolved satisfactorily to all
parties, the proceeding 1s held to be without prejudice to the right of any party to file and prosecute a
formal claim, complaint or application, whereupon the informal proceeding will be discontinued. No
form of informal complaint, claim or application is prescribed, but the letter or other writing must contain
a clear and concise statement of the facts and the specific relief sought. However, the names of all parties
affected or involved shall be stated in full, and the address of cach party, with the name and address of his
attorney, if any, stated therein or thereon.
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3.4.b. Formal Pleadings. All formal complaints, claims, applications, petitions and protests shall
be #—witine verified and addressed to the Commissioner of Highways. Such papers shall set forth
plainly and distinctly the grounds for the relief sought or reasons for protest and should be so drawn as
fully and completely to advise the Commlssmncr of nghways of the nature of the grlcvanccs or alleged
violations of law hename e seted colved-sha = £ d el

3.4.b.1. . The names of all parties affected or involved shall be stated in full and the address

of each party, with the name and address of his or her attomey. if any.

3.4.b.2. Two copies of all such papers shall be filed with the Commissioner.

3.5. Answers or Responsive Pleadings by Commissioner of Highways. Within thirty days after
receipt of a formal pleading or protest, the Commissioner of Highways or the director of the division
thereby affected shall file an answer to such pleading or protest. Such answer shall fully and plainly
inform the parties involved of the nature of the Commissioner's defense or reason for the decision or
action upon the particular matter involved. The Commissioner of Highways shall serve such answer upon
the parties either in person or by registered or certified mail to the party or his attorney.

3.6. Stipulations or Agreed Facts. The parties to any proceeding before the Commissioner of
Highways may, by stipulation in writing filed with the Commissioner, agree upon the facts, or any portion
thereof, involved in the controversy, which stipulation shall be recorded and used at the hearing.

3.7. Hearings; Notices; Evidence. When issue 1s jomned by the service of an answer on the
complammant upon any matter for which the Commaissioner 1s required by law to hold a hearing or shall
pursuant to these-rlesandrepulations this rule determine that a hearing shall be held, the Commissioner
will assign a time and place for such hearing, which will be at his offices mm the City of Charleston or
clsewhere in the state at the discretion of the Commissioner. The hearing will be held by the
Commissioner of Highways or by one or more of his employees who shall have been designated by him
to hold hearings.

3.7.a. Notices. The Commissioner shall give all parties not less than ten days' notice of the time
and place of hearing, which notice may be served upon the parties by personal delivery, or by registered
or certified mail, electronic means, or in any manner by which a notice may be served at law.

3.7.b. Evidence. The partics must prove the existence of the facts as alleged in their pleadings.
The Commissioner, however, will hear such proof of facts as he may deem proper and reasonable, and
may make such investigation and enter such order as the facts justify and the circumstances may require.

3.7.b.1. The Commissioner of Highways shall not be bound by common law or statutory
rules of evidence in conducting hearings. He will admit all testimony or other evidence having
reasonable probative value, but will exclude immaterial, urelevant or unduly repetitious testimony. He
shall, however, give effect to any rules of privilege recognized by the law of this state.

3.7b.2. Al evidence, including records and documents in the possession of the
Commissioner of Highways may be duly offered and made a part of the record in a case. Ewvery party to
the proceeding shall be afforded adequate opportunity to rebut or offer countervailing evidence.

3.7.b.3. The Commissioner of Highways, or his duly authorized hearing examiner, may take
official notice of any generally recognized fact or any established technical or scientific fact; but parties

3
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shall be notified either before or during the hearing or by full reference in preliminary reports or
otherwise, of the facts so noticed, and they shall be afforded an opportunity to contest the validity thereof.

3.7b.4. At any hearing conducted by the Commissioner, or by—a—desicnated—employee

thereof; his or her designee witnesses shall be examined under cath in the manner and form, and in the
order designated by the presiding officer. If the Commissioner or presiding officer so directs, or any
party in interest so requests, the testimony given shall be reduced to writing #—the—ferm—ofsherthand
notes or such other form of recording as the Commissioner may direct, and preserved in the
Commissioner's files. Should any party in interest request a transcript of the proceedings, or should the
Commissioner direct that a transcript be prepared, then sufficient copies shall be made and delivered to
cach party making such request, and at the expense of the person making the request.

3.8. Depositions. The testimony of any witness may be taken by deposition at the mstance of a party,
i any proceeding or investigation at any time after the same is at issue, by the consent of the
Commissioner. The Commissioner may, of his own motion, order testimony to be taken by deposition in
any proceeding or investigation pending before him, at any stage of such proceeding or investigation.

Deposmons shall be taken ina manner c0n51stent with the provisions of Section 3, Regulations Perbiining
s 8 R of this rule.

3.9. Subpoenas. Subpoenas requiring the attendance of witnesses, from any place in the State of
West Virginia, at any designated place of hearing before the Commissioner, erany-employse or designee
of the Commissioner whom he shall have designated to hold such hearing, for the purpose of taking the
testimony of such witness, and subpoenas requiring the production of documentary evidence, will be
issued upon the application of either party, by the Commissioner or his designee.

3.10. Decisions of the Commissioner of Highways. FEvery decision of the Commissioner of
Highways in a contested case shall be in writing accompanied by findings of fact and conclusions of law.
The findings of fact shall consist of a concise and separate statement of the ultimate conclusions upon
cach contested issue of fact without recital of evidence.

te—h&s—a&emey—e-ﬁree&rd—eﬁas—pfeﬂded—bﬁw Scrvu:c of Commlsswner S Notlces Subpoenas and
Decisions. All notices shall be served by personal delivery or by registered or certified mail or by

glectronic means to each party to the proceeding or to his or her attornev of record. or as provided by law.
Every decision when made by the Commissioner of Hichwavys shall be recorded in the Commaissioner’s
Order Book and a copy served forthwith by personal delivery or bv repistered or certified mail or
clectronic means to cach adversary party to the proceeding or to his or her attornev or record.

§157-1-4. Scholarships for Prospective Division of Highways Personnel.

4.1. General. Pursuant to the provisions of W. Va. Code §17-2A-4b, the Commissioner of Highways
18 authorized to award scholarships to competent persons, whether employed by Division of Highways or
not, for the purpose of enabling and encouraging them to attend a college or umversity to pursue such
course of study as may be approved by the Commissioner of Highways, to aid in atfracting and holding
competent personnel for the Division of Highways. No more than fifteen persons may hold such
scholarships at any one time.

4.2. Eligibility. To be eligible for a scholarship, an applicant must:
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42-b- 4.2.a. have a minimum overall (cumulative) college grade point average (GPA) of 2.50 on
a four-point scale;

42-e- 4.2.b. be enrolled in an accredited college or unmiversity program within the State of West
Virginia seeking a degree in civil engineering, computer sciences, accounting mechanical, electrical.
industrial, environmental. or a doctor of juris prudence;

424d- 4.2.c. submit a copy of a WestNaremsa valid driver’s license or West-SarewraDPrvistonof
Moterehieles valid state issued photo identification card as-preefasWest Virsiniaresideney;

42-c- 4.2.d. declare an intent to work for the Division of Highways immediately following the
date of the receipt of an eligible degree;

42£ 4.2.e. complete and file, as referenced in this rule, an application as well as comply with all
other requirements adopted by the Commissioner of Highways;

42 4.2 1. be a Division of Highways Co-op in good standing for at least one year; and

42-h- 4.4.¢. be entering the junior year of college in degree program of study or second year of
law school.

4.3. Application. Applicants may request an application packet by visiting or contacting the Division
of Highways, Human Resources Division, 1900 Kanawha Boulevard, East, Building ¥ive 3, Room 949
317, Charleston, West Virginia 25305-0430, telephone (304) 558-3111. The following must be delivered
or mailed to the Division of Highways at the address specified in the application packet by the date
prescribed by the Commissioner of Highways:

4.3.a. a completed application packet with all specified forms with information printed or typed
legibly and with original signatures;

4.3.b. a written essay of not less than 300 or more than 500 words explaining why the applicant
is interested in the Division's scholarship program; and

4.3.c. an official college transcript.

4.4. Applicant Review and Ranking. Applications will be reviewed and those applicants meeting the
eligibility requirements will be ranked according to the following criteria:

4.4.a. college grade point average;

4.4.b. written essay;

4.4.c. honors and awards from, and participation in, technical or academic organizations;

4.4.d. vocational education; and

4.4.e. work experience as a Co-op documented by recommendation of Division of Highway

supervisor of applicant.

4.5. Personal Interview. If after receiving the application and other papers required by the preceding
sections, the Commissioner feels that the applicant is entitled to further consideration, a personal
mterview will be arranged and the applicant will be notified of the time and place at least ten days

5
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advance.

4.6. Award of Scholarship. Upon the basis of the documented information and personal interview,
the Commissioner may award a scholarship to such person or persons as he considers competent and
entitled thereto. The Division will send a written notice to applicants selected to receive a scholarship
mforming them of the amount to be awarded for the scholarship.

4.6.a. Any such scholarship shall carry a stipend in an amount fixed by the Commissioner, not to
exceed §3,000 per semester.

4.6.b. The sum so awarded will be paid to the recipient of the scholarship in equal installments
not exceeding $3,000, at the beginning of each quarter or semester for which the recipient is enrolled.

4.7. Execution of Notes. Each recipient of a scholarship will be required to execute a negotiable
promissory note prior to receiving each quarter or semester stipend. The note will be in a form prescribed
by the Commissioner and will set forth the terms and conditions of the scholarship including, but not
limited to, the amount of the stipend and the requrements of continued ehgibility pursuant to section 4.8
of this rule. The negotiable promissory note shall state that if the recipient is held in default at any time
prior to or after graduation, he/she must choose one of the following repayment plans: a) repayment of
the full amount within 48 months with no interest accruing to the debt; or b) repayment of the full amount
within 60 months with 6% annual interest added to the debt.

4.8. Maintaining Scholarship Eligibility After Award. In order to maintain eligibility, the scholarship
recipient must: a) be enrolled as a full-time college student pursuing the eligible declared degree program
with a minimum of 12 credit hours of course study each semester; b) maintain an overall institutional
grade point average of 2.50 cumulative through graduation; ¢) maintain employment in the Division of
Highways® Co-op program until graduation unless relevant summer employment in the field of study is
obtained elsewhere and approved by the Commissioner of Highways; and d) receive satisfactory
evaluations from the Co-op supervisor. The recipient enrolled in the Co-op program will complete an
evaluation at the end of each Co-op vear on his’her Co-op experience and submit it to the Division of
Highways Training and Development Section.

4.8.a. If the scholarship recipient fails to meet the minimum grade point average or fails to meet
the minimum credit hours for a single quarter or semester, eligibility will be maintained if: a) the recipient
recelves credit for no fewer than 12 credit hours in each successive quarter or semester; and b) attains a
grade pomnt average of at least 3.00 cumulative in subsequent years for all quarters or semesters thereafter
until graduation.

4.8.b. If the scholarship recipient fails to maintain employment as a Division of Highways Co-
op, the recipient is in default of the scholarship agreement and will receive no further scholarship funds.
Upon graduation, the defaulting recipient is required to repay the amount of funds (s)he has received by
setting up a repayment schedule with Division of Highways® Finance Division, Accounts Receivable
Section.

4.9. Employment Credited Against Notes. If, upon graduation, or completion of the approved course
of study, the person awarded the scholarship herein described enters the employ of the Division of
Highways and remains so employed, the Commissioner of Iighways will credit the oldest outstanding
note of such person in the amount of $1,500.00 for every six months month period that such person is
employed by the Division of Highways.

4.10. Default. The Commissioner of Highways will declare a recipient in default of the scholarship
agreement and will require the recipient to repay all scholarship funds received from the Division of
Highways if the recipient: 1) withdraws from the education institution; or 2) fails to comply with any
portion of these rules or the promissory note; or 3) changes their major or declared course of study.

6
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4.11. Repayment. If a scholarship recipient is required to repay funds as a result of being declared in
default or as a result of leaving the employ of the Division of Highways prior to carning full credit for all
notes, a repayment schedule will be established. The recommended repayment schedule will be:  a)
repayment of the full amount within 48 months with no mterest accruing to the debt or b) repayment
within 60 months with 6% annual interest added to the debt. However, the scholarship recipient may
clect a shorter term for repayment and an alternative schedule may be approved by the Division of
Highways business manager if it meets the needs of the agency and/or the recipient.

4.11.a. The scholarship recipient will make the first installment payment 90 days after being
declared in default or after leaving the employ of the Division of Highways.

4.11.b. Installment payments may be temporarily reduced or deferred and the prescribed
repayment schedule extended if the scholarship recipient demonstrates an inability to pay due to
catastrophic illness or family emergency. The recipient must submit a written request and justification for
the temporary payment reduction or suspension to the Commissioner of Highways for approval. Any
reduction, deferral or extension will not relieve the scholarship recipient's responsibility to repay all

funds.

4.12. Deviation. Any deviation in the process or policies dictated by Section 4 of this rule must have
the written approval of the Commissioner of Highways.

§157-1-5. Location, Relocation, Classification or Reclassification of State Roads.

5.1. General. Pursuant to the provisions of W. Va. Code §17-2A-8(3), the Commissioner of
Highways may conduct investigations and experiments, and he may hold formal or informal hearings or
other public meetings and conferences for the purpose of acquiring information from which he can
determine future courses of action and procedure relative to the state road system.

5.2. Commissioner's Order; Distribution. When the Commissioner has received the results of any
engineering study or survey, or investigation, or when as the result of any hearing, public meeting or
conference, he determines the location, relocation, classification or reclassification or designation by
number of any road in this state, he shall set forth his conclusions in an order and spread such order upon
the pages of the Commissioner's Order Book to be retained as a permanent record of his conclusions and
his actions regarding any such road. All such orders of the Commissioner shall become effective
immediately upon being signed and entered in the Commissioner’s Order Book by the Business Manager
of the Division of Highways.

5.2.a. Copies of Commissioner's Order. Copies of any such order of the Commissioner shall be
sent to the office of the District Administrator of the District wherein any such road is located and shall be
kept available for public inspection during all normal business hours. The Commissioner may also send
copies of any such order to such public officials or private persons or groups as he may feel will provide
adequate public notice of his action.

5.3. Petition of Interested Persons. Any group of twenty-five or more persons interested in the
location, relocation, classification or reclassification of any road or proposed road may file a petition in
writing with the Commissioner of Highways setting forth therem the request, complaint or demand of the
persons signing such petition, and the Commissioner shall immediately designate one or more employees
of the Division of Highways to investigate the situation described in the petition. All such petitions shall
be directed to the WV Department of Transportation, Commissioner of Highways, Building 5, Room
Al09, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0430, and shall contain at least
the following information:

5.3.a. A description of the road or proposed road in as definite terms as possible, with references

7
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to route numbers and approximate distances from intersections with other roads or from city limits where
possible.

5.3.b. A concise and clear statement of the problem or situation which the petitioners are asking
the Commuissioner to resolve.

53.c. A concise and clear statement of the action the petitioners want the Commissioner of
Highways to take to remedy the situation described in the petition.

5.3.d. Signatures and mailing addresses of the petitioners.

5.4. Investigation by Department. Upon receipt of any such petition, the Commuissioner of Highways
shall immediately forward a copy thereof to the District Administrator of the Dhstrict wherein the road
problem or road situation described in the petition is located, and request that a complete investigation be
undertaken. The District Administrator shall then immediately commence such investigation, and during
the course thereof, no less than two of the persons who have signed their names to the petition shall be
personally interviewed by the District Administrator or his duly authorized representative.  Where
possible, the first two persons who have signed the petition will be interviewed.

5.5. Hearing. If, after completing his investigation, the Commissioner of Highways believes that a
hearing should be held, or if the petitioners request a hearing, the Commissioner shall set a time and place
for the hearing and shall notify all persons who have signed the petition and any other person he feels
may be interested in order that all such persons may appear at the hearing and express their views. The
Commissioner may, if in his opinion the situation warrants, cause a notice of the hearing to be published
in some newspaper of general circulation in the county in which the road to be affected is situated.

5.6. Commissioner's Determination. Upon the completion of his study of the results of the
mvestigation provided for herein, and after reviewing the evidence presented at the hearing provided for
heren, if such hearing be held, the Commaissioner shall decide whether the relief requested by the petition
shall be granted and will notify at least the first five persons whose signatures and mailing addresses
appear on the petition of his conclusions, unless the petitioners have designated some other person or
group of persons to receive such notice. If the Commissioner's decision is such that it must be put into
effect by means of a formal Commissioner's Order as provided for herein, the Commissioner shall send
copies of the order to at least the first five persons whose signatures and mailing addresses appear on the
petition.

§157-1-6. Abandonment and Discontinuance of State Roads.

6.1. General. Pursuant to the provisions of W. Va. Code §17-2A-8(12), the Commissioner of
Highways may discontinue, vacate and close any road or highway, or any part thercof, where he finds the
continuance and maintenance of any such road unnecessary and improper.

6.2. Petition of Interested Persons. Any person whose property or property interests are affected by
any road or highway subject to the control and jurisdiction of the Commissioner of Highways may
petition the Commissioner for the abandonment and discontinuance of any such road. The petition shall
describe the road, or portion of the road, in such a fashion and by reference to some form of land marks so
that it can be readily located by Division of Highways' personnel; the petition shall state the reasons why
the petitioner wants the road abandoned; and the petitioner shall sign his full name and provide his
mailing address.

6.3. Hearing. Upon receiving a petition for the abandonment of a road, the Commissioner may, if he
deems it necessary or dcsuablc or shall 1f the pctltloncr 50 rcquests set the matter for a hcarmg as
provided in section 3 of Regs : : : :
I57CSEE this rule, and upon the ba31s of the ev1dence produced at the hearmg, the Commlssmner shall

8
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determine whether the road or portion of the road should be abandoned. If requested by the petitioner or
if the Commissioner in his discretion deems it advisable, a notice of the proposed abandonment of said
road shall be advertised in a newspaper of general circulation in the county in which the road is located as
a Class I legal advertisement advising any person having objections to the proposed abandonment to
notify the Commissioner by registered letter at least ten days prior to said date of the proposed
abandonment of his desire for a hearing in which event the Commissioner shall set a hearing at the
carliest convenient time. If a public hearing is requested, the time and place of said hearing shall be
advertised in the same manner as above set forth.

6.4. Investigation by Commissioner. The Commissioner of Highways may on his own motion, cause
an investigation to be made of any road or highway, and upon the basis of the information so produced,
determine whether it is in the best interests of the state for a road, or a part of a road, to be abandoned and
discontinued, and if he finds that it is in the best interests of the state so to do, he may abandon and
discontinue the same. Where such an investigation 1s made by the Commissioner prior to a hearing, as
provided for in the preceding section, the Commissioner shall produce the findings of his investigation at
the hearing and allow all other interested parties to either rebut or support his findings.

6.5. Abandonment by Commissioner's Order. In every case where the Commussioner of Highways
determines that it is in the best interests of the state to abandon and discontinue a road or portion of a
road, he shall abandon, discontinue, vacate or close the same by a formal Commissioner's Order, duly

entered in the permanent Commissioner's Order Book as provided for in section 1;Regulations Pertaining
to—Particular Functions—of the Commissienerof Hishways; 157CSRE of this mile. Any such road or

portion of a road, shall be abandoned as of the date the Commissioner's Order is entered in the
Commussioner's Order Book.

6.6. Copies of Commissioner's Order of Abandonment. The Commissioner shall send a certified
copy of any order wherein a road or a part of a road is abandoned, discontinued, vacated or closed to the
following persons:

6.6.a. The office of the District Administrator of the District whereir where any such road is
located, which order shall be available for public inspection during all normal business hours;

6.6.b. The Clerk of the County Court of the county wherett where the abandoned road is located,

6.6.c. Any person who has notified the Commuissioner that his personal or property interests may
be affected by the abandonment, discontinuance, vacating or closing of the road in question.

§157-1-7. Procurement Procedures for Negotiated Contracts.

7.1. Purpose. To set forth procedures for negotiated contracts to ensure that a qualified consultant is
obtained through an equitable selection process and that prescribed work is properly accomplished in a

timely manner at a just and reasonable cost pursuant to 23 CFR 172 and23--5-C-4H2 for Kederalls
federally funded work and pursuant to W. Va. Code §5G-1, et seq., for State state funded work.

7.2. Application. This regwlatiern rule applics to all design services and design related service
contracts financed with Eederal-aid federal-aid highways funds and contracts authorized under procedures
codified in State statutes funded by State funds such as:

#) 7.2.a. project management

by 7.2.b. construction management and inspection
e} 7.2.c. feasibility studies

& 7.2.d. preliminary engineering

e} 7.2.c. design engineering
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7.2.a. When it is necessary to utilize the services of a consultant, the Division Director or the
Responsible Charge District Engineer/Manager will submit the reasons for so doing through appropnate
channels to the Commissioner, or designee, for approval. The request will also indicate whether
competitive or non-competitive selection is appropriate. Competitive selection must be used for all
Federally federally funded work. Non-competitive sclection may be used endy on State state funded
work, provided that in all non- cochtltlvc sclcctlons Justlﬁcatlon must be demonstrated n accordance
with the procedures of Se - :

eilHrghways—léJ-GSR-I—qu-be-gweﬂ-Subscctlon 7. 7 of this Rulc

7.2.b. H-sthepeliey—of The West Virginia Department of Transportation, Division of Highwayss
policy requires that Disadvantaged Business Enterprises shall have the maximum opportunity to
participate in the performance and award of contracts, whether financed in whole or in part with Federal
funds in

accordance with the Division of Highways; Disadvantaged Business Enterprise Program.

7.3. Definitions.

7.3.a. Audit. — An official inspection of an organization’s accounts that i1s done in accordance
with Government Auditing Standards i1ssued bv the Comptroller General of the United States and all

climinations required by the Federal Acquisition Regulations (FAR) will be made. The submitted

certified audit overhead (indirect cost rate) report shall mclude the certification for the allowable costs

used to establish the final indirect cost rate are in accordance with the FAR cost principles. or a

verification indicating this certification was previously submitted and accepted by the cognizant agency.

73-a-7.3.b. CFR - Code of Federal Regulations.

7.3.c. Cogmizant Agency. — Any federal or state agency that has conducted and i1ssued an audit
report of as defined 1n 23 CFR 172.3

F3b- 7.3.d. Competitive Selection. - All procurement transactions conducted in such a manner
as to provide unrestricted opportunitics for any and all prospective consultants to obtain work with the
Division.

F3-e7.3.e. Consultant. — A business, educational institution, individual or public agency
qualified to perform a service required by the Division. A consultant may be a consulting engineer,
architect, public agency or other professional firm or agency.

F3-4-7.3.L Consultant Confidential Qualification Questionnaire (CCQOQ). - A Division form on

which a consultant's experience data, personnel, fields of work performed, and present and past activities

10
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are listed.

73-67.3.g. Contract Modification. - An agreement modifying the existing contract, such as an
agreement to accomplish work beyond the scope of the original contract.

F3-2.7.3.h. Cost Analysis. - A review and evaluation of the separate cost elements and proposed
fixed fee of (a) a consultant’s cost or pricing data and (b) the judgmental factors applied in projecting
from the data to the Engineer’s Cost Estimate in order to form an opinion on the degree to which the
proposed costs represent what the cost of the contract should be, assuming reasonable economy and

efficiency.

7.3.1. Delegated Projects — Federally funded projects where FITWA and the Division of

Highways have agreed that the Commissioner of Highways will act on behalf of the FHWA. Also
known as Exempt Projects.

F3h-7.3.]. Disadvantaged Busines

s Enterprises (DBE). - A for-profit small business concern
which is olled by-one-ormoreseciallrore

ef Hishways—at lcast 51 percent owned by one or more socially or economically disadvantaged
mdividuals. whose management and daily business operations are controlled by one or more of the
socially and economically disadvantaged individuals who own it, and which meets all certification
criteria under 49 CFR. Part 26 and has been certified by the Unified Certification Program.

734.7.3.k. Engineer's Cost Estimate. - A written detailed estimate prepared afier the detailed
scope of work meeting and prior to the receipt of the consultant’s prieed price proposal. This will
have an appropriate breakdown of specific types of labor required, work hours, indirect cost, and an
estimate of the consultant’s fixed fee (considering the risk and complexity of the work) for use
during
negotiations. (See Exhibit 1))

F34=7.3.1. Extra Work. - Any service or actions required of the consultant above and beyond the
obligations of the original or modified contract.

7347.3.m. Fixed Fee. - A dollar amount established to cover the consultant’s profit and business
expenses not allocable to overhead.

7.3.n. Indefinite Delivery/Indefinite Quantity (ID/IQ) — On call contract for the
performance of services for a number of projects, under task or work orders issued on an as-needed
basis, for an established contract period. ID/IQ contract period cannot exceed five (5) years and must
specify a maximum total contract dollar amount to be awarded under a contract. ID/IQ Master
Apreements authorized under this rule shall not exceed two (2) vears, unless otherwise approved by the
Commuissioner.

7.3.0. Internal Control Questionnaire (ICQ) - A statement that provides adequate details to
demonstrate that the prospective consultant has a job cost accounting svstem that is capable of
segregating. identifving. and accumulating costs for cost type contracts.

11
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F3m-7.3.p. Letter of Qualification. - A written expression of interest made by the consultant
indicating his its desire to perform a particular project, task, or service. This shall include, as at a
minimum, the evaluation factors and other information shown on Exhibit A, and a completed Technical
Evaluation form. (Exhibit B.) Additional statements as to the consultant’s particular abilities and
qualifications, pertinent to preliminary scope of work may be included if deemed necessary. (See Exhibit

t—we—ye&r—peﬁed—mel-udiﬂg—&fﬂe—exteﬂﬁeﬂ— A written agreement covering a spemﬁed perlod of time for the

performance of a particular service or services that establishes specific methods of pay. A master

agreement shall not exceed a two (2) vear period. including time extensions. unless approved by the

Commissioner.

F3-6.7.3.1. Methods of Pay. - Methods of pay which may be used are as follows:

&5 73.r.1. Lump sum-;

&3 7.3.1.2. Cost per unit of works,

3 7.3.1.3.Cost plus a fixed fee—,

&5 7.3.1.4. Specific rates of compensations; or

6+ 7.3.1.5. Cost plus percentage of cost (State state funded work only).

Each contract shall have a maximum amount payable which shall not be exceeded unless adjusted by a
contract modification.

F=3p-7.3.s. Negotiation Memorandum. - At the conclusion of cach negotiation of an mitial or
revised price, the Division shall promptly prepare a memorandum of the principal elements of the price
negotiation. The memorandum shall be included in the contract file and shall include as at a minimum:

5 7.3.5.1. The project number=;

2y 7.3.5.2. The purpose of the negotiation—;

63 7.35.3. The name and position of each person representing the consultant and the
Division-; and

&5 7.3.5.4. The most significant facts or considerations controlling the establishment of the
negotiated price.

J.Af‘;eqﬂ.?;.t. Noncompetltlve Selection. - Sl;he-pfeeu-femeﬂ-t thfeugh-sehem-ueﬂ-ef—a—pﬁepeeal—ﬁfem

The mcthod of procurcmcnt of professwnal
design and related services when it 1s not feasible to award the contract using competitive negotiation or
small purchase procurement methods. This process mav be utilized only for state funded work., This type
of procurement will follow procedures set forth in 23CFR172.7(3).

7.3.u.  Non-Delegated Projects - Federallv funded projects that require the mvolvement and
oversight of the FHWA.

7373~ Non-Project Specific Work. - Work of a general nature such as soils investigations,
materials sampling, testing, and aerial photography.

F3s-7.3.w. Performance Reports. - A report prepared by the Division monitoring the service
after the final acceptance of work or after contract termination, as applicable, evaluating the overall
performance of the consultant.

12
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F3+7.3.x. Preliminary Selection Committee (also known as the “‘Shortlist Committee™). - A
committee consisting of the State Highway Engineer, the next lower level manager under whose direction

the work will be performed, and the Division Director er—theRespensible CharceDistrict
Engineer/Manager requesting the service. The State Highway Engineer may appoint additional members.

At least three (3) members are necessary to transact the short list. The committee shall select an interview

panel of at lcast five (5) members to evaluate and rate the shortlisted firms.

FEw-7.3.v. Prenegotiation Audit. - An examination of a consultant’s records made in accordance
with generally accepted aunditing standards. (See Exhibit C-1 and C-2).

7.3.7. Prequalified List. - A list of prequalified firms available to perform specific categories
of work. The prequalified list shall be open for a maximum of one (1) vear. Any consultant who wants to
request inclusion on the list may file the proper pre-qualification documents pursuant to an advertisement
at any time the list 1s open. If the consultant meets the qualifications to be included on the list, the
consultant shall be placed on the list for the remainder of the term of the list.

F3+7.3.aa. Priesd Price Proposal. - A statement by a consultant which 15 submitted after the
consultant is selected to accomplish the work and after the detailed scope of work meeting, indicating the
consultant’s proposed costs to perform the required service. RerSection—+3-8-oftheseralesthe-lhe Price
Proposal cannot be submitted until the Engincer’s Cost Estimate is completed. The Consultant shall
obtain approval prior to submitting their Price Proposal.

7.3.bb. Projects of Division Interest (PoDI). - Federally funded projects that have an elevated
nisk, contain elements of higher risk. or present meaningful opportunity for FHWA involvement. FHWA
may retain certain project approvals or direct oversight activities for a specific phase or element of a PoDI

project.

F3s7.3.ce. Scope of Work.

€y 73.cc.l. Preliminary: A general description of the work to be accomplished, including
the location.

b 73.cc.2.  Detailed: A clear, accurate, and detailed description of the technical
requirements for the services to be rendered.

7.3.dd. Selection Authority The Commissioner of Hicshwavys i1s the Selection Authority for

projects following Subsection 7.4 et seq.. for firms selected for use on a Master Agreement per
Subdivision 7.4.h, and for firms mcluded on a Prequalification List per Subdivision 7.6.b. The State
Highway Engineer is the Selection Authority for individual selections from a Master Agreement and
Prequalified List per Subdivisions 7.5.d and 7.6.e. respectively. The District Engineer/Manager 1s the
Selection Authority for individual selections for district specific Master Apreements and Prequalified
Lists per Subdivision 7.5.¢. and Subdivision 7.6.¢. respectively.

F3=7.3.ee. Selection List. - A list of consultants, the minimum number being two (2) more than
required, in order of preference, prepared by the Prelimmary Selection Committee.

13
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F3-aa-7.3 4. Selection Report. — A report prepared by the Rrehiminar—SelectionConunittes

Division Dircctor requesting the service and sent to the Selection Authority, along with the Selection List.
The report shall include a description of the interviews and evaluation conducted by the Preliminary
Selection Committee upon which the Selection List i1s based.

F3-bb-7.3.gg. Short List. - A list of consultants, the minimum number being two (2) more
than required, considered to be most qualified to accomplish a proposed project, determined by the
evaluation factors shown on Exhibit C-1 and Exhibit C-2.

F3-ee-7.3.hh. Short List Selection Criteria Technical Evaluation Factor Form &SeeEschibit
By A form, being Exhibit B, used to aid in the review of the a consultant’s qualifications per the

evaluation factors shown m Exhibit A.

7.4. Competitive Selection. — Quality-Based Selection (QBS) following the guidelines set forth
under the Brooks Act to be used on projects where services are estimated to cost more than the maximum
limits as established by 23 CFR 172 for federally funded work or W.Va. Code §5G-1-4 for state funded
work, for the selection of consultants. When the service of a consultant under this procedure is desired,
the Division will advertise for letters of qualification from consultants interested in performing the service
and develop a list for the specific project.

minimum rcgulrcments for pubhshmg an advcrtlscment shall be. once each chk, on a weekday, for at

least two successive weeks 1n the daily Charleston newspaper, if available. The notice will also be

furnished to other organizations. which mayv desire to disseminate the information to their members (such

as  engineering  societies). Further, the notice will appear on the internet at:

hitn S www. hismsportationuwv.eovhichwave/ PasesUncommeConiracis . asmx,

7.4.b. The solicitation shall include a clear and accurate description of the service to be
performed, shall identify all significant evaluation factors and their relative importance, and shall include
the latest date by which the Letier of Qualification must e be submitied. (Sce Exhibit A)

7.4.c. All Letters of Qualification received from consultants will be reviewed by the Division
mitiating the request to assure that all pertinent information and data have been submitted. Any letters
which were received not containing complete information or which were not received prior to the
submission date fdeadhine)-deadline, shall be rejected and the consultant so notified. The deadline
shall be at least 10 working days after the last day of advertisement. Letters of Qualification may be
received electronically if specified in the advertisement. The advertisement shall identify the delivery
means, addresses and deadlines of electronic submittal.

7.4.d. The Division responsible for the direct conduct of the contract will provide a completed
copy of the =Short List Selection Criteria Technical Evaluation Factor Form Esshibi#BY- (Sce Exhibit B)
for each proposal which—will-befurnished to the Preliminary Selection Committee. This evaluation will

be filed 1n the Division’s records.

14
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7.4.e. The Preliminary Selection Committee will evaluate the firms, in accordance with the
evaluation factors in Exhibit A and will develop a short list of consultants who are, in their opinion, best
qualified to perform the desired service. The minimum number of firms on the short list shall be two (2)
more than required.

7.4.f All Disadvantaged Business Enterprises on the list of consultants who submitted proposals
will be identified on the qualifications and technical evaluation.

7.4.g. Multiple consultants may be obtamed through the use of a single solicitation when the
services to be performed are of a similar nature and can be clearly defined in the advertisement. The
listing submitted to the Selection Committee should indicate the number of consultants required.

7.4.h. When the services of a consultant are desired for a continuing or master agreement for
items such as inspection services, subsurface investigation, or design services, the procedures of this
section shall be used for the selection process only. Individual assignments for master agreements shall
follow Seetiton- 75-4. Subsection 7.5.d.

- : le—iRteraews : e The
Division Director, or designee. requesting the service will schedule interviews with each shortlisted firm.
Discussions will be held regarding anticipated concepts and proposed methods of approach to the
assignment, including those items noted in the qualification and technical evaluation.

7.4.1 hePrelimmnar—sslection—Commrttes sehedule—interae h—saek

t#—the Division Director shall prepare a Selection Report
for review and approval by the Selection Authority.

7.4k. The award of negotiated contracts financed with Federal funds will take into consideration

theannual DBE-award geals—projects utilizing DBE participation.

7.4.1. All consultants who have submitted proposals will be notified promptly—n—writing that the
selection has been made and the name of the preferred consultant. The notification shall inform the
successful and unsuccessful firms that debriefings are available at their request.

7.5. ID/IQ Project Procurement - To be used for procuring professional services for projects

estimated to cost less than the maximum limits established by 23 CFR 172 for federally funded work or
WV Code §5G-1-4 for state funded work. This tvpe of procurement will follow procedures set forth m 23
CFR 172.9.

7.5.a. Projects that can utilize this form of procurement are:

7.5.a.1. State funded projects. This contract shall match maximum thresholds as set by
state code.

7.5.a.2. Federal-aid projects using the ID/IQ type of contract. This contract shall match
maximum thresholds as set by state code.

7.5.a.3. Individual assignments under a Master Agreement.

15
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F5a-7.5b. The Division Director or Respensible-Charge District Engineer/Manager requesting

the service shall obtain approval from the Commissioner to use Hhissmallpurchaseprecedurs the 11/1Q

project procedure.

F5b-7.5.c. The Division Director or Respenstble-Charge District Engineer/Manager shall follow
all the requirements ea Section of Subsection 7.4 and shall serve as on the Preliminary Selection
Committee.

F35-e-7.5.d. The Division Director or Respensible-Charee District Engineer/Manager requesting
the service shall submit a Selection List to the State Ilighways Engineer, wheshallserve as the Selection

Authority &efSeetionF4103, for review and approval.

F5d7.5.e. For project specific assignments to be prefermted performed under a—master
agreement an 1D/TO Master Agreement, the following steps shall be utilized-;

F5d4+-7.5¢.1. The Division Director or Respensible—Charee District Engineer/Manager
requesting the service of a consulting firm, who has a—masterasreement-an 1D/10Q Master Agreement in
place, 1s not required to obtain pre-approval from the Commissioner to use this process. Pre-approval
shall be assumed due to the Commissiener Selection Authority having approved the masteragreement
ID/IQ Master Apreement process and selection.

F5d27.5.¢.2. The Division Director or Respensible—Charse District Engineer/Manager
requesting the service shall conduct discussions with three or more professional firms previously selected

and having a-masteragreemtent an 1D/10 Master Agreement currently in place.

F54d3-7.5.e.3. The Division Director or Responsible Charge District Engineer/Manager

requesting the service shall submit a selection list to =E=devel the Selection Authority for review and
approval.

F5d4 7.5.4.  ID/IOQ Master agreements Agreements shall have the following monetary

and term length limits:

7.5.e4.A. Maximum Dollar limits as established by 23 CFR 172 for federally funded work
or WV Code §5G-1-4 for state funded work, per individual project assignment.

7.5.€.4.B. Maximum dollar limits in ageregate. Two Million Five Hundred Thousand
Dollars and Zero Cents ($2.500.000.00). per agreement. per vear.

7.5.e.4.C. Maximum length of one (1) vear. provided that an extension of one (1)

additional vear shall be permissible upon consent of both parties.

7.6. Procurement using Prequalified List - May be used for procuring professional services for projects
estimated to cost less than maximum limits as established by 23 CFR 172 for federally funded work or

W.Va. Code §5G-1-4 for State funded work. The Commissioner must approve the use of this

procurement method for all categories of work. Division Directors or Responsible Charge District
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Engineer/Manager, who intend to use this procurement method, shall prepare prequalification categories,
a oeneral description of work to be performed by firms under each prequalification category. and obtain
approval from the Commissioner. Prequalification lists shall be mamtained by Engincering Division,
Consultant Services Unit, unless otherwise directed by the Commissioner, and made available to the

publicly on the DOT website. Information on the website must include. at a mimimum. the various
categories of prequalification lists. firms available for use in the category, and the term of the

prequalification list. This type of procurement will follow procedures set forth in 23 CFR 172.9.

7.6.a. Projects that can utilize this form of procurement are:

7.6.a.1. State funded projects. This contract form 1s limited to contracts whose costs are
less than the maximum amount set forth in W.Va. Code § 5G-1-4:

7.6.a.2. Federal-aid projects using the ID/AO type of contract. This contract form is

limited to contracts whose costs are less than the maximum amount set forth in W.Va. Code § 5G-1-
4; and

7.6.a.3. Individual assignments shall be from a Categorized Prequalification List of
approved firms.

7.6.b. An advertisement will be placed. in accordance with Subdivision 7.4.a, requesting
interested firms submit a Letter of Qualification for the caterorized prequalification list. A firm must
submit a separate Letter of Qualification for cach prequalification list for which it i1s interested. The
advertisement will address the information to be included on the Letter of Qualification. all significant
factors used in evaluating the interested firm and their relative importance. the term of the pre-
gqualification list and the length of time the firm mav remain on the list before renewal is required.

7.6.c. The Division Director or Responsible Charge District Engineer/Manager. receiving a

request from a firm for inclusion on a prequalification list, shall review the firm’s Letter of

ualification to determine if the interested firm submitted all required information and if the firm is

qualified for the work advertised. If the firm meets all required gualifications, the Division Director or

District Engineer/Manager shall obtain approval for inclusion on the list from the Commissioner. Once
approved. the firm’s name will be included on the prequalified list with the appropriate information.

7.6.d. The Division Director or District Engineer/Manager shall follow all the requirements
of Subsection 7.4 and shall serve on the Preliminarv Selection Commuittee.

7.6.€. The Division Director requesting the service shall submit a Selection List to the State
Hichway Engineer. who shall serve as the Selection Authority, for review and approval.

7.6.f. For project specific assignments to be performed usine the Prequalification List, the
Tollowing steps shall be utilized.

7.6.£1. The Division Director or District Enginesr/Manager requesting the
service of a consulting firm. using the available firms from the Prequalified List. is not required to obtain
pre-approval from the Commissioner to use this process. Pre-approval shall be assumed duec to the

Commissioner having approved the firm’s nclusion on the Prequalification List.

7.6.1.2. The Division Director or Responsible Charge District Engineer/Manager
requesting the service shall conduet discussions with three or more professional firms from active firms

available from a prequalified list.

7.6.£3. The Division Director or District Engineer/Manager requesting the
service shall submit a selection list to the Selection Authority for review and approval.

17



157CSR1

7.6.£4. Apreements using firms from the Prequalified list shall have the
following monetary limits:

7.6f4A. less than the maximum limits as established by 23 CFR 172 for
federally funded work or WV Code §5G-1-4 for State funded work, per individual project assignment.

7.6.£4.A. Maximum Two Million, Five Hundred Thousand Dollars and Zero
cents (52.500.000.00) ageregate per Prequalified List.

7.6.2.5. Aorcements using firms from the Prequalificd List shall have the following term limits:

7.6.2.5.A. A Prequalified Category List will be advertised and remain open for a

maximum of one (1) year.

7.6.2.5.B. Prequalification lists may be closed or removed at the direction of the

Commissioner.

7.6.2.5.C. Firms applyving for inclusion on the List will be available for
assienment for the limits of the original advertisement no matter when the firm makes application. unless

the list was previously closed by the Commissioner.

#6-7.7. Noncompetitive Selection.
F6-a7.7.a. Approval from the Commissioner must be received prior to using this process.

F6-b-7.7.b. Circumstances under which a contract may be awarded under this procedure are
limited to the following:

F6b1+7.7.b.1. The item is available only from a single source; or

F6b-27.7.0.2. When there is an emergency, as determined by the Commissioner or State
Highway Engineer, which will not permit the time necessary to conduct competitive selections; ef

F6b3-7.7.b.3. After solicitation of a number of sources, competition 1s determined
madequate; or

F6b4-7.7.b.4. When it is determined appropriate to use available services of a public
agency or educational institution.

F6-e-7.7.c. The name of the consultant who is considered qualified to perform the service will be
submitted to the Selection Authority with an explanation of the circumstance in Paragraph (2), Seetion 76
Subsection 7.7.

F77.8. Negotiation of Fee.

F+7a7.8.a. The most preferred consultant, on the selection list approved by the Selection
Authority will be requested to attend a detailed scope of work meeting, after which time the consultant is
to submit a prieed price proposal. The price proposal shall not be submitted without approval by the
Division. The mitial scope of work meeting may be waived for those consultants that are satisfactorily
providing the required service such as drilling, sampling, inspection, etc. The price proposal shall address
the evaluation factors shown in Exhibit A and shall include a complete listing of all anticipated sub-
consultants.

18



157CSR1
F7b-7.8.b. The Division Director or Respensible-Charse District Engineer/Manager initiating
the request for service w+H-be is responsible for preparing an independent engineer's cost estimate prior to
the receipt of the fee proposal from the consultant and for negotiating an agreement with the preferred
consultant, except for services obtained on a per unit cost.

7 8. d Prlcc proposals w111 be sub]cctcd to audlts n accordance Wlth 23 CFR 172 11

F+e7.8.e. The proposed contract, including the agreed upon cost figures, shall be submitted to
the Commissioner, or designee, for approval and execution. All proposed contracts for nen—exemptand
coneurretee non-delegated/PoDI projects shall be subject to approval by FHWA prior to execution.
When approved by the Commissioner, the consultant may be given a notice to proceed on Eederalby
federally funded work, this notice to proceed shall be subject to authorization of Eederal federal funds.

F7H£7.8L In the event that the fee cannot be agreed on, the Division Director or Respensible
Charge District Engineer/Manager shall advise the Commissioner in writing, through the appropriate
channels, and with approval by the Commissioner, may initiate—action—te begin negotiations with the
consultant who was listed number two by the Sclection Authority and so on, if necessary. The Division
Director or Respensible-Charge District Engineer/Manager shall obtain a written final proposal from the

firm, and notify the firm that negotiations have been terminated.

F+e7.8.¢. Should it be impossible to reach an agreement with any of the consultants selected,
the Commissioner will be so advised in writing.

F7h7.8.h. The Commissioner will then request the Preliminary Selection Commitice to make a
reassessment to determine whether erset to extend the list, to renegotiate with consultants from the
existing selections, to accomplish the service "in-house", or to remove the work from the program.

F7+7.8.4. A negotiation memorandum shall be maintained for a thres-year period after final
payment.

FF47.8]. On July 1" of cach year, in accordance with W. Va. Code 17-2A-22, the
Commissioner will issue guidance regarding allowable overhead ceilings, the Commissioner may deem
necessary to regulate.

7-8-7.9. Contract Modifications.

F8-a-7.9.a. Contract modifications are required for any modifications in the terms of the original
contract that significantly change the character, scope, complexity, or duration of the work or
significantly change the conditions under which the work is required to be performed. All contract

modifications for nen-exemptand conecurrence non-delegated/PoDI projects shall be subject to prior
approval by FHWA.

F8&b- 7.9b. A contract modification shall clearly outhine the changes made and determine a
method of compensation.

FEe- 79.c. ver €63 ; A peed
peft}on—of—a—eest—p}&s—ﬁxed—fee—eeﬂa;aet— Si-gmﬁeant—ehan-ges Changc 5 to thc scope of work may rcqmrc

adjustment, either positive or negative. of the fixed fee portion 1n a cost plus fixed fee contract, or in a
lump sum contract. Overruns or underruns in project costs, as part of the original scope of work, shall not
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warrant an adjustment in the fixed fee portion of a cost plus fixed fee contract.

78.4-7.9.d. When necessary to maintain schedules and/or as determined by the Conmmissioner
State Highway Enginecer, the consultant may be authorized to proceed with work prior to agreement on
the amount of compensation and execution of the contract modifications with adequate justifying

documentation. On eencurrence—snd—nen-exempt non-delegated/PoDI projects at least verbal prior
approval by FHWA must be obtained.

F2-e-7.9.c. A modification to an original agreement, where the original advertisement concerned
all phases of the work, shall be negotiated following the requirements of Seetien—7F Subsection 7.8. A
detailed scope of work meeting and an independent engineer’s estimate are required. The original
advertisement must have included all phases of work for this procedure to be used. If the original
advertisement did not contain all phases of the work, the requirements of Seetier Subsection 7.4 shall be
followed for the selection of a consultant- ;unless the State Highway Engineer finds that the work
requiring the modification was not known or anticipated at the time of the advertisement, and not
allowing the modification would result in additional costs and delavs. Examples of this type of
modification are development of construction contract plans as Phase Il of an original Phase I design
study or rchabilitation of a structure where Phase 1 was a detailed inspection and Phase II is
reconstruction.

FE8L£7.9.f Contract modifications are required for any modification in the terms of the original
contract that ehanges change the cost of the contract or that significantly change the character, scope,
complexity, or duration of the work. In the interest of efficiency and continuing the work on the projects .
the scope of work will be established in the proposal and during negotiations. The scope of work shall be
approved by the Division Director or Respensible-Charge District Engineer responsible for the work. An
mdependent engineers cngincer’s cstimate will not be necessary, but a negotiation memorandum shall
mdicate a thorough review was made and that the scope of work and the adjusted fee are complete and
compatible. An example of this type of modification 1s a change in the design of construction plans due
to a geotechnical investigation which shows soil stability inadequacies.

79.7.10. Control of Work. - After notification to proceed is given to a consultant in writings or
electronically, the responsible Division or District will meet regularly with the consultant to discuss
progress and problems as they may occur with notes of the meetings recorded (either on paper or
clectronically) in the project files. These meetings are usually held every month. At these meetings, a
complete review of the progress to date is made with emphasis on acceptability of costs billed, as well as
the next phases of the work to be performed. Periodic submission of data 1s made in accordance with the
applicable type project nvolved. All phases of contract work are viewed by the Division or District
within the Division of Highways concerned with that particular type of work and that Division's or
District’s opinion of the consultant's performance and expertise in their field is considered in the
cvaluation of the consultant for future work. If deemed necessary by the Division or District, visitation of
the consultant’s office shall be made. For those tasks of short duration, the need for regular mectings may
be waived. The responsible Division or District shall discuss problems as they occur. Documentation of
the discussions shall be kept in the Division or District file.

F16-7.11. Evaluation of Work.

7.11.a. Performance evaluations should include, but not be limited to. an assessment of the timely
completion of work, adherence to contract scope and budget, and gquality of the work conducted. The
contracting agency shall provide the consultant with a copy of the performance evaluation and the
opportunmity to provide written comments to be attached to the evaluation. Interim evaluations may be
necessary based on the scope. complexity, and size of the contract as a means to provide feedback, foster

20



157CSR1
communication, and achieve desired changes or improvements. Completed performance evaluations
should be archived for consideration as an element of past performance in the future evaluation of the
consultant to provide similar services.

7.11.b. Upon completion or performance termmmation of the consultant's work, the Project
Manager or Project Supervisor of the responsible Division or District will prepare a report recording its
evaluation of the consultant's efforts. It should include comments from other Divisions eftheParistoneof
Highways when appropriate. The performance report shall be reviewed by a reviewing official, which
shall be the Division Director or Respensible—Charse District Engineer/Manager of the responsible
Division. A copy shall be sent to the consultant for review and comment, and any written comments
received shall be attached to the final report. All consultants with active contracts shall be evaluated m
March of each year on each active project. On contracts where the final product has been accepted by the
Division or Dustrict but the final invoice has not been paid, the consultant will not need to be evaluated.

FH-7.12. Contract Closeout or Finalization. - Upon completion of all contractual obligations by the
consultant, a final audit will be requested from Transportation Auditing by the responsible contracting
officer.

T2 7.13. Audit Eellewup-Follow-up- - Primary responsibility for action and follow-up on audit
findings and recommendations rest with the Division or District supervising the work. Timely action by
these officials is an mtegral part of the audit system.

713-7.14. Protest Procedures.

7.14.a. Consultants who feel they have not been selected to perform work for unjust cause
may appeal to the Commissioner for a hearing to be held on their behalf. They must do so in writing
within ten (10) days after the date of being notified of the determination. In addition, any claims or
disputes in reference to payment, work, method of compensation, or performance evaluation may be
appealed to the Commissioner.

FA3a.7.14.b. Matters concerning work performed, wherein Eederal federal funds are used in
whole or part, may be protested to FHWA once all admimistrative procedures have been exhausted with
the State. Please refer to the FIIWA Consultant Services website for a hink to Best Practices
Management of Design Errors and Omissions. as prepared as part of NCHRP Project 20-70. Task 225.
However, reviews of protests by the Eederalfederal agency will be limited to:

T332 7.14.b.1. Violations of Eederal federal law or regulations and,

FA3a27.14b.2.  Violations of the State's protest procedures for failure to review a
complaint or protest. Protests received by the FHW A other than those specified above will be referred to
the State.

FH47.15. Contractual Responsibilities. - The Division of Highways 1s responsible for the settlement
of all contractual/administrative issues. All settlements relating to contracts using Kederal-azd federal-aid
funds shall be reviewed and approved by FHWA prior to participation in any additional costs (only on
non-exempt—weorke non-delegated/PoDl projects). The Division of Highways 1s responsible for
determining the extent to which consultants are accountable for the professional quality, technical
accuracy, coordination of services, and costs, for which consultants may be reasonably liable, resulting
from errars or deficiencies in design furnished under its contracts. [See23-CERI720fay6y When a
modification to a construction contract is required because of an error or deficiency in the services
provided by the consultant, the Division or District responsible for oversight of the consultant’s
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contracted work shall follow the procedure in Seetien—735 Subsection 7.16. The Division or District
shall be responsible to enforce the liability and collect the amount due as determined by the
Commissioner.

F35:7.16. Disposition of Errors and Deficiencies. - When it is determined that an error or deficiency
exists, the Division or District responsible for oversight of the consultant's contracted work shall report its
findings to the next highest level of management under whose direction the work was performed.

FA5w7.16.a. A review and analysis of the findings shall be made to confirm whether exset an
error or deficiency exists, with agreement being reached on such with the reporting Division or District.

F315b-7.16.b. After an agreement has been reached, the findings shall be reported to the State
Highway Engineer who shall form a committee made up of the next lower level of management beneath
the State Highway Engineer under whose direction the work was performed, the reporting Division or
District and the State Highway Engineer, to further review the findings.

F45e7.16.c. The State Highway Engineer shall report the findings to the Commissioner for
final disposition.

36 7.17. Redesign for Errors and Deficiencies. — The consultant shall be required to make
necessary corrections at no cost to the Division of Highways when the contract documents furnished

under their contract contain errors, deficiencies, or inadequacies.

737 7.18. Record Keeping. - Unless otherwise noted. all documentation under this procedure will be
retained on file at the Division of Highways and weuld will be available for review by FHWA.
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EXHIBITS
A. Suggested Notice for Consulting Services
B. Short List Evaluation Factor Form

C-1. Short-List Scoring Sheet

C-2. Short-List Scoring Sheet

D. Procedure for Preparation of Engineer’s Cost Estimate

E. Procedure for FHWA Participation in Procurement of Negotiated Contracts
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EXHIBIT A

SUGGESTED
NOTICE
FOR
CONSULTING SERVICES

Notice 1s hereby given by the West Virgima Department of Transportation, Division of Highways.
that consulting services will be utilized for the following project:

State Project .
located in County. This project shall consist of

Method of payment shall be _

A assignment will be made for the project.

Firms mterested in being considered for this project must submit a Letter of Qualification and one

unpriced prospectus to Division, Division
of Hiechwavys. Building 5. Room . 1900 Kanawha Boulevard, East. Charleston, West Virginia
25305-0430 prior to 4:00 p.m. on L 20

At a mimimum. the prospectus shall include the following evaluation mformation factors:

1. Professional qualifications necessary for consideration and satisfactory performance of the
required work and as a mimimum shall have a professional engineer licensed by the State of West
Virginia. That person shall be located within the office where the work is to be performed and shall
demonstrate sufficient past experience performed for the State of West Virgimia, Division of Higshwavs
related to design and plan development to be provided. This individual shall be the person-in-charge
overseeing the work and must be readily accessible to the Division, preferably located in-state. This

factor will be weighted as 20% of the evaluation factor.

2. Consideration shall be oiven to specialized experience and technical competence. Specialized

experience shall focus on the qualifications of the staff working on the project with emphasis placed on

mdividual specialized expertise required for the project. At a minimum, the firm shall provide a résumé
of those mdividuals who will be committed to the needs of the project. Sirong consideration will be

based on the professional and non-professional stafl’s respective specialized experience and technical
competence stationed within the office where the work 1s to be performed. This factor will be weighted
as 25% of the evaluation factor.

3. Capacity consideration shall be made on the firm’s ability to accomplish the work within the
Division’s required schedule time frame: personnel dedicated to perform such work. This factor will be

weighted as 25% of the evaluation factor.

4. Past performance on contracts with Government agencics and private industry in terms of cost
control, quality of work, and compliance with performance schedules. This factor will be weighted as

20% of the evaluation factor.

5. Location shall be based on the geographic location of the Consultant’s office relative to the

project site along with past experience and knowledge of the area where the project site is located with the
siegnificant importance being siven to accessibility of the office location relative to the Division. This
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EXHIBIT A (cont’d)

factor

will be weighted as 5% of the evaluation factor if DBE utilization is stipulated within the advertisement;
if it does not have this goal. then this factor will be weighed as 10% of the evaluation factor.

6. It 1s the policy of the West Virginia Department of Transportation, Division of Highwavs, that
Disadvantaged and Women-owned Business Enterprises shall have the maximum opportunity to
participate in the performance of contracts financed in whole or in part with Federal funds. If the
advertised project contains DBE utilization, then this factor will be weighted as 5% of the evaluation
factor when identified as a composing part in the project advertisement.

In addition to the above evaluation factors. the prospectus shall include. at a minimum. the following
items:

1. A completed copy of the Division’s Consultant Confidential Qualification Questionnaire
dated January 1. 20  or later, if not alrecady on file. It must specifically indicate the staff levels by
classification located in-state vs. out-of-state. It must also identify the person in-charge overseeing the
work that holds a valid professional license 1ssued by the West Virginia Board of Professional Engineers.

2. Location of office or office(s) in which the work. or part of the work, will be performed.

3. Identification of subconsultants by name as to the type of work anticipated to be
subcontracted or performed, if proposed as part of the desien team. Addition or deletion of a
subconsultant has to have written approval from the Division.

4. Indication of whether a cost accounting system has been maintained and is in effect such
that it 1s capable of segregating and identifving accumulating costs for cach job that is performed under

cost type projects.

5. Completed copics of the Division’s “Consultant Short List Sclection Criteria Technical
Evaluation” form limited to a single page of data. One loose leaf copy of form 1s to accompany the bound
unpriced prospectus. Cross referencing on this form to other parts of the prospectus is not acceptable.

6. A copy of a valid “Certificate of Authorization” to offer Engineering, Surveving, or other
related services within the state. issued by the appropriate West Virginia Board.

A sigle “Letter of Qualification” for each project and one unpriced prospectus are required and
must contain all of the above information required to be considered. Failure to provide the required
mformation and/or msufficient information will cause disqualification and the prospectus will be
returned. All evaluation factors as noted herein before will be given weighed comsideration i the

selection process. unless a project specific weighing of the evaluation factors is shown in the Notice for
Consulting Services.

Prior to entering into any contract negotiations. the selected firm and any subconsultants shall
submit a current audited overhead rate computation performed by a State or Federal government agency
or_independent CPA firm. The submitted overhead audit shall contam a detailed exhibit of the
computations with all applicable eliminations and references. The audit shall be done in accordance with
Government Auditine Standards issued by the Comptroller General of the United States and all
climinations required by the Federal Acquisition Regulations will be made. The submitted certificd
audited overhead (Indirect Cost Rate) report shall include the certification. certifving that the allowable
costs used to establish the final mdirect cost rate are in accordance with the FAR cost pronciples. or a

verification mdicating this certification was previously submitted and accepted by the cognizant agency.
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This requirement will be waived for the selected firm or anv subconsultant when its portion of the fee for
the project is less than One Hundred Thousand Dollars ($100.000.00). In such instances. a company
computed overhead rate mav be utilized.
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EXHIBIT B
WEST VIRGINIA

DEPARTMENT OF TRANSPORTATION
DIVISION OF HIGHWAYS

CONSULTANT SHORT LIST SELECTION CRITERIA
TECHNICAL EVALUATION

Project Description:

County:

Consultant:

1. Capability
(a) Work Force:

{(b) Current Work Load (Overall):

(c) Type of Work (Overall):

Past:

Present:

(d) List all subconsultant(s) to be utilized:

() Work to be performed by subconsultant/subcontractor:

(D) List all desien software to be utilized:

2. Project Office Location:

3. Consultant/subconsultant Certified DBE in WV?  Yes No

4. Past 10 Years WV Experience:

5. Most Recent Consultant Qualification Questionnaire Date:

6. Most Recent Consultant Cost Accounting Statement Date:

FOR WYDOH USE ONLY

Comments:
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SHORT LIST SCORING SHEET

(Project Name goes here)
LOTDUT (Date)

EXHIBIT C-1

State Project:

PROFESSIONAL
QUALIFICATIONS (20%])

CAPACITY (25%

SPECIALIZED EXPERIENCE
TECHNICAL COMPETENCE (25%])
PAST PERFORMANCE (20%)

LOCATION AND KNOWI EDGE OF

miles from company office

LOCALITY (10%
TOTAL SCORE

Mileage limit

Rating By:

Comments:

Scoring shall be 1 - 10 with 10 being highest

EVALUATION FACTOR

RANGE

1-3

4-7

8-10

Professional Qualifications

Meets minimum
requirements

Exceed requirements in
certain areas

Exceeds in most required
areas

Specialized Experience Technical Competence

Meets minimum
reguirements

Above reguired in certain
areas

Exceeds in most required
areas

Capacity

Available manpower
below reguirements

Available manpower adeguate
for schedule

Available manpower exceeds
schedule requirements

Past Perfarmance

At or below expectations

Satisfactory meeting project
needs

Excellent with complete
deliverable exceeding
requirements

Location and Knowledge of Locality

Office location and
locality knowledde
adequate

Office location or locality
knowledge unigue to project

Qiffice location and locality
knowledge unigue to project

PLEASE NOTE: This form mav change if DBE Utilization is not set within the advertisement.
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EXHIBIT C-2
SHORT LIST SCORING SHEET

(Project Name goes here)
LOTDUT (Date)

QU
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State Project: u i
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Rating By:

Comments:

Scoring shall be 1 - 10 with 10 being highest,

RANGE
EVALUATION FACTOR 8-10
1-3 4-7
Meets minimum Exceed requirements in Exceeds In most required
FProfessional Qualifications reguirements certain areas areas
Meels minimum Above reauired in certain Exceeds in most reguired
| Specialized Experience Technical Compelence requirements areas areas
Available manpower Available manpower adequate Available manpower exceeds
Capacity below reguirements for schedule schedule requirements

Excellent with complete
deliverable exceeding
requirements

Office location and Office location and locality

locality knowledge konfg;;ﬁelgcztﬁ):i Ourelotzah:\(;'ect knowledge unigue to project
nowledde Unigue Lo Project
| ocation and Knowledge of Locality adeguate

Satisfactory meeting project

At or below expectations
needs

Past Perfarmance

If 2 DBE is utilized, a rating of 10
will be given

DBE Utilization
PLEASE NOTE: This form may change if DBE Utilization is not set within the advertisement.
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EXHIBIT D

PROCEDURE
FOR
PREPARATION
OF
ENGINEER’S COST ESTIMATE
June 2011

Reference Document: “Procurement Procedures for Negotiated Contracts”

For Architectural and Engineering Services
(Section 7.3.1 — Engineer’s Cost Estimate)

Procedure:

1. Prepare Detailed Scope of Work including an appropriate schedule of contract
duration.

2. Prepare detailed breakdown of the necessary to complete the required Scope of Work. The
task breakdown should account for anv required prelimmary or mtermediate plan document submissions.

3. Determine the appropriate classification of emplovees required to complete the various tasks

defined in step 2. The person preparing the estimate should assume that the work is being performed by
WVDOH personnel and use commensurate classifications in this step.

4. Estimate the required manpower levels for each classification from Step3 for each task in

Step 2. The manpower level should be estimated utilizing historic data, WVYDOH manpower levels (if

work was performed in-house), engineering judement. ete.

5. Determine the unit cost for each required classification to be used in the Initial Engineer’s
Cost Estimate. The WVDOH labor rates based the 80" percentile of the mean average of the market

values of the classifications as determined by West Virginia Department of Personnel will be utilized m
establishing the Initial Engineer’s Cost Estunate. The WVDOH will determine an appropriate Overhead

Rate and an appropriate fee (profit) rate to be used in the estimate.

0. The overhead rate, applied in the Initial Engincer’s Cost Estimate, will normally be the
average of the overhead rates currently being utilized by consultants on WVDOH projects. The
maximum fee (profit) rate shall be ten (10) percent. This average will be based on an ammual review of the
most recent overhead data provided to the Division by the consultants.

7. The Division will then apply the average overhead rate to the product of those items in Step
4. multiplied by the unit costs established in Step 5. Estimate the total direct cost needed for the project.

Apply the fee (profit) rate to the total of all items in Step 7 and determine the appropriate subcontract

cost(s) not subject to the fee (profit).

8. Submit the “Initial Engineer’s Cost Estimate’ to the WVDOH State Highway Engineer for
review and approval. Revise the estimate. if requited.

9. The estimate, once approved. shall be placed in the acreement folder prior to receiving the
Consultant’s proposal. and shall be utilized as a basis of negotiating the contract.

33



157CSR1

EXHIBIT E

PROCEDURE
FOR
FHWA PARTICIPATION
IN
PROCUREMENT OF NEGOTIATION CONTRACTS
June 2011

Procedure:

1. The procedure is to be considered a required sub-process of the Division of Highways
(DOH) “Procurement Procedures for Negotiated Contracts” for Architectural and Engineering

Services.

2. The steps contained herein describe the Federal Hichwav Administration (FHWA)
participation in the various steps of the Procurement Procedures described in Item 1 above.

3. FHWA mayv choose to participate in anv or all of the steps of the referenced
Procurement Procedures for anv desion services or desion related services for contracts financed
with Federal-aid highway funds.

4. FHWA approval shall be required for all negotiated contracts on Non-Delegated/PoDI
projects.

5. FHWA shall be considered an “Ex-Officio” member of the Preliminary Selection
Committee on all negotiated contracts.

6. The following process shall be required on all Non-Delegated/PoDI Federal-aid
projects:

a. FHWA shall be copied on all documents and reports throughout the procurement
process.

b. FHWA shall be specificallv notified of anv meetings and requested to participate in
the Preliminary Selection Committee activities.

¢c. The final Selection List and Selection Report shall be submitted to FHWA for
concurrence. A maximum of one (1) week shall be allowed by the DOH for FHWA review and
comments on the Selection List and Selection Report prior to proceeding with the contracting
process.

d. The Final Proposal following negotiation. a Draft Consultant Agrecment, and
supporting documentation shall be submitted to FHWA for review and comment. This review
shall occur prior to submission of the Final Proposal to DOH Transportation Auditing Division.
A maximum of one (1) week shall be allowed by the DOH for FHWA review and comments on
the Draft Aereement prior to proceeding with the contracting process.

e. A final executed copv of the Consultant Agcreement shall be sent to FHWA to
complete the file.
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