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Summary of Public Comments

Section 2. Definitions

Comment:

2.2. A typographical error appears in the second sentence. “Include” should be “includes.” The second
sentence is unclear. A word or words may be missing. We suggest the following: “Abuse also includes
the willful deprivation of goods and services that are necessary to aftain or maintain a resident’s physical,
mental, and psychosocial well-being.”

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes
were made.

Comment:

2.11. The language highlighted above is unnecessary. Direct Care Staff provides services to afl residents.
It is unneeessary to describe residents with specific behavioral problems.

Response:

The Department has reviewed this comment and finds clanfication is needed, therefore, changes
were made.

Comment:

2.19. We suggest you replace the highlighted sentence with the following: “Legal representatives may have
limited authority to act on behalf of the resident.”

Response:

The Department has reviewed this comment and finds clarification 1s needed, therefore, changes
were made.

Comment:

Suggest clarifying the definition of “legal representative”, Proposed Rule 2.19, to reflect the current
concepts of support-decision-making. Suggest “4 person chosen by the resident, authorized by state or
Jederal law, or appointed by a court of competent jurisdiction to act on behalf of the resident in order to
support the resident in decision-making, access medical, social or other personal information of the
resident; manage financial matters; or recelve notifications. Various types of legal representatives may
not necessarily have the lowful authority to act on behalf of the resident in all matters that reqguire action
by the legal representative. Nothimg in this rude is intended to expand the scope of authority of any legal
representative beyond that authority specifically authorized by the resident, state or federal law, or a court
of competent jurisdiction. Legal representatives mcilude:”

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes
were made.



Comment:

2.19.1.; 2.19.2.: The phrase “appointing order” may cause problems. The order “appointing™ the legal
representative may be subsequently modified. The cowrt may change a full guardianship to a limited
guardianship or may revise the parameters of a imited guardianship. The most recent order by the court
should be followed, not the original order “appointing” the guardian.

Response:

The Department has reviewed this comment. Existing provisions in the rule address this issue adequately,
and, therefore, no changes were made.

Comment:

The citation to the W. Va. Code in Proposed Rule 2.19.7 is incorrect. Replace “W. Va. Code 39-4-17 with
“W. Va. Code 39B-1-16G1."

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes
were made.

Comment:

2.22. The words linited and intermittent describe scope and duration. They do not refer to “direct, hands-
on nursing care.” A suggestion is to define limited and intermittent to mean “not more than two hours for
a period of time and no longer than 90 consecutive days.” The casiest solution may be to mnclude the full
definition of himited and intermittent nursing care found at § 16-5D-2(a)(5).

Response:

The Department has reviewed this comment and finds clanfication is needed, therefore, changes
were mads.

Comment:

2.26. Other definitions related to abuse require the act to be willful. We believe that conduct resulting m
neglect should also be willful. “Willful failure of the facility, its employees, or service providers to ... ”
Response:

The Departinent has reviewed this comment. Existing provisions m the rule address this issue adequately,
and, therefore, no changes were made.

Comment:

2.28. This definition of physical abuse 1s unclear and impractical. First, it is unclear what the phrase “with
fingers or nails” means. Is the prohibition on twisting himited to the use of fingers and nmls? Is the
prohibition of “fingers and nails™ broader than twisting? Does it apply to “shoving, pushing, pulling,
pinching and tugging?’ Does abuse occur if a staff member pulls or tugs without using fingers or nails?
The sentence should be clearer.

Secondly, exceptions are needed for physical attacks. If a resident attacks a staff member, the staff member
should move away. That cannot happen if the resident has grabbed the staff member’s hair, clothing or
another body part. The staff member will have to extricate herself or mmself from the situation before she
can move away. Also, if a resident 1s pummeling a staff member, the natural, human reaction 1s to block
the blows as vou are moving away. That should not be considered physical abuse. Finally, consideration
must be given to a resident attacking another resident. What is the staff member to do? The staff member
may have to touch the aggressor to protect the victim. Responses to physical attacks must be further
examined and defined.

We have significant concerms with the construction and clarity of the entire definition.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes
were made.



Comment:

Suggest clarifying the second part of the definition of “restraint”, Proposed Rule 2.30.2. Suggest replacing
“Any drug used to limit movement or mental capacity of a resident beyond the requirements of therapeutic
treatment” with “any drug that is used for discipiine or staff convenience and not required to freat medical
symptoms.” The suggested language 1s clearer and reflects the current view of chemical restraints.
Response:

The Department has reviewed this comment and finds clarification i1s needed, therefore, changes
were made.

Comment:

2.33. The word “or” should be placed after sexual assault, not before it. The phrase “graphic images of a
resident’s body” is too broad. Graphic can be defined as giving a clear and effective picture. As written,
any photograph taken of a resident would be sexual abuse. A head shot at a facility picnic would be a
graphic image of a resident’s body. The resident’s head would not be clothed or covered. The photo would
be a graphic depiction of a body part. Similarty, a photo faken of a bruise that is noticed when a resident
returns from a family visit to the hospital or other health care facility would be sexunal abuse. Photos taken
for medical reasons would be sexual abuse. One could argue that an x-ray is a graphic image of a resident’s
body. That too would be sexual abuse. This definition needs to be thoroughly examined and severely
fmmited. A finding of sexual abuse can destroy a health care provider’s career.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes
were made.

Comment:

Suggest including a definition for "ombudsman.” There are numerous references to "ombudsman” in
the Proposed Rule. These uses refer to representatives of the West Virgimia Long -term Care Ombudsman
Program However, there are a variety of ombudsmen, including but not Iimited West Virginia's
Behavioral Health Ombudsman and the federal Medicare Ombudsman. Suggest "Ombudsman -- Any
person or grganization designated by the State Long Term Care Ombudsman as part of the West
Virginia Long-Term Care Ombudsman Program.”

Response:

The Department has reviewed this comment and finds clarification 1s needed, therefore, changes
were made.

Section 3 State Administrative Procedures

Comment:

3.1.2.a. The assisted living residence shall notify the Secretary in writing 30 days prior to a change in
name or physical address of the program and request an application form from a hicensure amendment.
Please note the typographical error.

Response:

The Department has reviewed this comment and finds clanfication is needed, therefore, changes were made.

Comment:

3.4.1b.1. The applicant or licensee has a personal hustory that has: *¥¥

3.4.1.b.2. Receipt of an inchgible employment fitness determination from the West Virgima Clearance
for Access: Registry and Employment Screening unit of the Department of Health and Human Resources
and has not received a variance;

The transition from subsection I to 2 does not flow well.
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Response:
The Department has reviewed this comment and finds clarification is needed, therefore, changes were made.

Section 4_Administrative Requirements

Comment:

4.1.7. All employees and volunteers of an assisted living residence shall be subject to the provisions of the
West Virgmia Clearance for Access: Registry and Employment Screening Act, W.Va. Code §§16-49-1. et
seq. and W.Va, Code R. §§69-10-1. et. seq.. {Class II)

The term volunteers should be defined or eliminated. Al communities encourage resident
interaction with the community. A variety of visitors/volunteers enter the communities, such
as church groups, dog owners, and scout groups. Must every 10-year-old be fingerprinted
before he or she sings Christmas carols? This requirement will discourage the community
from visiting the clderly and isolate residents.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

Suggest modifying Propesed Rule 4.7.4.a. to require the inclusion of the residence smoking policy as one
of the items that must be disclosed at admission. Many residences have gone smoke free. Consequently,
this is extremely important information for residents who are also smokers. Suggest "House rules governing
resident behavior and responsibilities, including the residence smoking policy.”

Response:

The Department has reviewed this comment and finds that clarification is needed, therefore, changes were
made.

Comment:

Suggest modifying Proposed Rule 4.7.7. to require that whenever the licensee mitiates a discharge, the
licensee be required to assist the resident in finding alternative placement. Complaints about discharge
from assisted living residents have been among the top five most frequent complamts to the LTCOP for
the past ten years. Residents, and their representatives, assert that the current rule does not provide them
with sufficient protections when the licensee proposes a discharge agamst the resident's wishes. Given the
private, contractual nature of assisted living, it is important to create a safety net through rules in the event
of unscrupulous practice. Suggest "The licensee shall give the resident notice of and file a copy of the
notice in the resident's record of the 30-day written notice prior to discharge, unless an emergency ariscs
that requires the resident’s transfer to a hospital or other higher level of care, or if the resident is a danger
to him or herself or others. The licensee shall assist the resident in identifving an alternative placement
that is appropriate fo the resident'’s mdividual needs as identified by the service plan. The licensee shail
document all efforts made and the results.”

Response:

The Department has reviewed this comment and finds that clarification 1s needed, thercfore, changes wers
made.

Comment:

Suggest adding a timeframe to Proposed Rule 4.8.7, which currently requires the licensee to provide an
accounting and refund of any money in a resident account when the resident request to terminate the
account. As currently written there 1s not a imeframe in which this should be done. Suggesting adding
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“within 5 business days” to the end of Proposed Rule 4.8.7. Many residents have hmited finances and
should be assured that they will receive their money within a reasonable period of time.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made,

Section 5 Resident Rights

Comment:

Suggest clarifying Proposed Rule 5.1.6. to emphasize that licensees must not allow legal representatives
to exercise more authority than the legal representative has been given. The "over reach” of legal
representatives 18 a problem that the LTCO see quite often. Allowing a legal representative to act contrary
to the terms of his designation is a significant violation of the resident's right to autonomy and seif-
determination. Once these representatives are permitted to act contrary to the terms of their authority it is
highly unlikely that they will pull back. Suggest replacing cwrrent Proposed Rule 5.1.6. with "5.1.6. The
resident has the right to have a representative exercise one or more of the resident’s rights, to the extent
provided by federal and state law.

3.1.6.a. The licensee must treat the decisions of the legal representative as the decisions of the resident
to the extent required by a court or delegated by the resident, in accordance with federal and state law.
5.1.6. b. The resident refains the right to exercise those rights not delegated to the legal representative,
mcluding the right to revoke a delegation of rights, except as limited by state low. 5.1.6.c. The licensee
shall not extend the legal representative the right fo make decisions on behalf of the resident beyond the
extent required by the court or delegated by the resident, i accordance with federal and state law.
5.1.6.d. The licensee shall obtam and retain a copy of all of the docwments granting legal authority

to a representative in the resident’s record

5.1.6.e. The involvement of a representative does not relieve the licensee of the duty to promote and
protect the resident’s inferests. To the extemt practicable, the licensee wmust provide the resident
opportunities to participate in choices abowt daily living and care.”

Although including this language does contnibute to the length of the proposed rule, the benefit to the
residents is well worth the additional word count. In the spirit of "an ounce of prevention is worth a pound
of cure” providing more guidance about the legal representative’s role may head off a world of problems
for our residents.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

Suggest adding language to Proposed Rule 5.2.8. to clarify that the resident has the right to make choices
beyond when to awake and when to retire. Suggest replacing the phrase "such as™ i Proposed Rule 5.2.8.
with "inchuding, but not Iimited 0,

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

Suggest adding language to Proposed Rule 5.2.10. to encompass current technology. Suggest adding
"computer and other efectronic” between "telephone" and "communication” in Proposed Rule 5.2.10.
Response:



The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

Suggest switching the order of Proposed Rule 5.2.15, and 5.2.16. Proposed Rule 5.2.16. confers a broad
right opposed to the limited right in Proposed 5.2.15. Reversing the order allows for casier reading.
Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

Suggest including Internet access in Proposed Rule 3.3. to reflect the current technology. Suggest
adding "The resident has the right to have reasonable access to and privacy in the use of electronic
communications such as email and video communications and for internef research. (a} If the access
s available to the facility. (B) At the resident's expense, 1if any additional expense is incurred by the
licensee to provide such access to the resident.” Suggest adding this new language rule as Rule 5.3.7.
and retaming and renwmbering current Proposed Rules, 5.3.7., 5.3.8. and 5.3.9.

Response:

The Department has reviewed this comment, and no changes were made. Licensed providers may create
a policy to address the issue.

Comment:

There is a typographical error in current Proposed Rule 5.3.9. The word “presentative” should be
"representative”.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were made.

Section 6 Health Care Standards

Comment:

Suggest clarifying Proposed Rule 6.1.3. Suggest the following deletion/addition. "If a resident exhibits
symptoms of a mental or developmental disorder that seems-te pose a risk to self or others, and the resident
is not receiving behavioral health services, the hicensee shall advise the resident or his or her legal
representative of the behavioral health service options within the community. The resident shall have 30
days to obtain necessary services. If the resident or his or her legal representative fails to seek treatment in
a timely manner and the risk persists, then the licensee after consultation with the resident's physician, shall
refer the resident to a licensed behavioral health provider.” The deletion of the phrase "seems to" and the
later addition of "and the nisk persists” helps to eliminate ambiguity.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
madle,

Comment:

Suggest renumbering Proposed Rule 6.1.4. as Proposed Rule 6.1.3.a. As cumrently writien, Proposed
Rule 6.1.4. ssems to provide an alternative, additional response to residents who exhibit symptoms of
mental or developmental disorders. If this 1s the intent, 1t is clearer to move it to a sub-rule of Proposed
6.1.3. If that is not the intent, Proposed Rule 6.1.4. needs rewritten. As currently written if is overbroad
and ambiguous.

Response:



The Department has reviewed this comment. Existing provisions in the rule address this issue
adequately, and, therefore, no changes were made.

Comment:

Suggest replacing Proposed Rule 6.1.6. with “The licensee shall assist the resident in identifying an
alternative placement that is appropriate to the resident's individual needs as identified by the service plan.
The licensee shall document all efforts made and the results.” (See above comments to Proposed Rule 4.7.7.
for rationale.)

Response:

The Department has reviewed this comment. Existing provisions in the rule address this issue adequately,
and, therefore, no changes were made.

Comment:

Suggest specifying that cvidence of the legal representative’s authority must be included in the
restdent's record. Suggest "Copies of all documents granting legal authority to « representative.” be
mserted as Proposed Rule 6.2.2.¢. and then renumber existing Ruls 6.2.2.¢.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

Suggest replacing the word "given” with the word "administered" in Proposed Rule 6.4.6. to accurately
reflect the professional service being documented, i.e., medication administration.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

Suggest specifying in Rule 6.4. what is to be done with unused, discontinued, or outdated drugs.
Proposed Rule 6.4.11, 1s limited only to those drugs listed in Schedules 11, 111, IV or V of the Federal
Comprehensive Drug Abuse Prevention and Control Act of 1970. Must the licensee return all drugs not
specifically addressed by Proposed Rule 6.4.11. to the pharmacy? What about over-the-counter
medications? Are there situations when some drugs could be returned to resident? Suggest providing
these answers as clarifying imnformation in a new sub-ruie of Proposed Rule 6.4

Response:

The Department has reviewed this comment and finds clarification is needed, thercfore, changes were
made.

Comment:

Suggest deleting the clause "within reasonable expectations” from Proposed Rule 6.6.3. Its use makes
the rule too ambiguous to enforce.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

Proposed Rule 6.7.1. uses the phrase "next of kin" but neither the Proposed Rule nor the authorizing
statute provides a defimtion. Suggest including the defimtion from the current Nursing Home Licensure
Rule, W. Va. Code of State Rules, tit. 64, ser. 13, rule 2.38. Suggest "Next of Kin. In descending order

of priority;



a. The resident’s spouse;

b. The resident’s adult children;

¢. The resident's parents;

d. The resident’s adult siblings,

e. The resident's adult grandchildren;

[ The resident’s close friends; and

Any other person or enfity, including guardiems, public officials and private corporations and other
persons or entities which the department may from time to time designate in rules promulgated pursuant
to W. Va. Code § 294-1-1 et seq.

Response:

The Department has reviewed this comment, and no changes were made. Licensed providers may create a

policy to address the issue.

Section 7 Activities

Comment:

The lack of meaningful social and recreational activities can have a dramatic adverse impact to a resident’s
quahity of life. Suggest enhancing Proposed Rule 7 to reflect the importance of a quality activity program.
Suggest Proposed Rule 7.1 "The licensee shall provide an activity program designed to meet the interesis
and promote the highest level possible level of well-being in all dimensions of life including physical,
psychological, social, and spiritual, of each resident.” and Proposed Rule 7.2.1. "Provide mformation
and referral services and facilitate opportunities for wsing the social, recreational, and vocational
activities within the community, ”

Response:

The Department has reviewed this comment and finds clarification s needed, therefore, changes were
made.

Section 8 Dietarv Services

Comment:

The word "receipt” in Proposed Rule 8.8. should be "recepts”.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Section 11 ILicensure Denials, Revocations, and Suspensions

Comment:

11.1.1. The Sccretary may deny, revoke, or suspend a license issued pursuant to this rule if any
provisions of federal or state law or this rule are violated. The Secretary may revoke a license and
prohibit all licensed professionals associated with the assisted living resident from practicing at the
residence location based upon the findings and results of an annual, periodic, complaint, or other
inspection and evaluation. The period of suspension for the licensure of an assisted living residence
shall be prescribed by the Secretary, but may not exceed one year. Surveyors identify minor
infractions of state and federal law when they inspect facilities. The Secretary should not have
the authority to deny, revoke, or suspend a hicense for a minor vielation. The second sentence,
which addresses licensed professionals, needs clarification. Does the phrase, "The secretary
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may revoke a license” refer to the facility's license or the health care provider's license. The
first senience specifically discusses revoking the facility’s license. Does that mean the second
sentence gives the Secretary the authority to revoke a health care provider's license? If so, we
object. The rule does not provide due process for the health professional. Moreover, only a
licensing authority should be able to revoke a professional's license.

Response:

The Department has reviewed this comment, and no changes were made in response. The rule
provision is consistent with the requirements of the statute.

Comment:

11.2.1. If a license for an assisted hiving residence has been revoked, the Secretary may stay the effective
date of the revocation if the owner or owners and administrator of the assisted living residence can show
that the stay is necessary to ensure appropriate referral and placement of residents. The facility may not
be able to hire an administrator if the license has been revoked and the facility i1s closing.
Requiring the owner AND administrator to act may be an impossibility. In this case, perhaps
the owner should be the only person needed to act.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

11.2.5. If the licensee of an assisted hiving residence 1s revoked or suspended, no person named in the
{icensure documents of the residence, including persons owning or operating the assisted living residence,
may apply to own, license, or operate another assisted living residence for five years after the date of
revocation or suspension, either individually or as part of a group, firm, association, or corporation.

11.2.6. If an assisted Living residence licensee is denied or revoked, a new application for heensure shaill
be considered by the Secretary, if, when, and after the conditions upon which denial or revocation were
based have been corrected and evidence of this fact has been furnished. A new license may then be granted
after proper inspection has been made and the Secretary makes a wntten finding that all provisions of this
rule have been satisfied. The penalty in section 11.2.5 is harsh. A five-year ban on a person who
has a minority interest in a corporation i1s severe. The minority owner may have been outvoted
and had no control over the situation. Additionally, the ban on persons "named in the licensure
documents” and who operate the residence is too broad and too vague. The Department of
Health and Human Resources' "Initial and Change of Ownership" License Application for
Assisted Living Residences includes the names of the "Administrator / Executive Pirector”
and the "Supervising / Consultant Registered Nurse." Are the administrator and supervising
nurse banned from operating a residence for five years? They should not be. The administrator
and nurse may have stayed to care for the residents as the facility declined or were denied the
resources they needed to properly operate the facility. We do not want to create an adverse incentive
for professionals to abandon residents to save their carcers. Finally, sections 11.2.5 and 11.2.6 appear
to be contradictory with respect to revocations. Section 11.2.5 states that a person associated with
a revocation cannot own, license, or operate a residence for five years. Section 11.2.6 states that
a new application for licensure will be considered if a revocation occurs and certain conditions
are met. These sections seem to be contradictory. Further explanation and clarification is needed.
Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.



Section 12 Penalties and Equitable Relief

Comment:

12.1.1. Any person, partnership, association, or corporation which establishes, conducts, manages, or
operates an assisted living residence without first obtaming a license therefore or which violates any

provisions of this law or rule shall be assessed a civil money penalty by the Secretary in accordance with
this rule, and, if applicable, W.V. Code §16-513-10. The use of the word "shall” in this section requires

the Scerctary to impose a civil money penalty for every violation regardless of its significance.

This represents a major policy change from current practice. We suggest the permissive term

"may" be inserted in place of "shall."

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:

12.1.2. Bach day of continuing violation after notification of the infraction shall be considered a separate
violation. Section 12.1.1 requires a civil money penalty when any provision of the rule is violated.
This means that a CMP must be imposed each day of a continuing violation. Some viclations may
require days to correct. For example, a facility may need to order a part for equipment, plumbing,
or HVAC, and it may take several days to receive it. A separate CMP should not be required for
cach day.

Response:

The Department has reviewed this comment, and no changes were made in response. The rule
provision is consistent with the requirements of the statute.

Comment:

12.1.4. If an owner or owner or administrator of an assisted living residence concurrently operate an
unlicensed assisted living residence, the Secretary may impose a civil money penalty upon the owner or
owners or administrator, or both, not to exceed $5,000 per day. A typographical error appears in the
first sentence.

Response:

The Department has reviewed this comment and finds clarification is needed, thercfore, changes were
made.

Comment:

12.1.6. If an owner administrator knowingly operates, owns, or manages an unlicensed assisted living
residence that is required to be licensed pursuant to this article; knowingly dispenses or causes to be
dispensed, controlled substances in an unlicensed assisted living residence that 1s required to be
licensed; or attempts to procure a license for an assisted living residence for any other person by
making causing to be made any false representation, the Secretary may assess a civil money penalty
of not more than $20,000. The penalty may be in addition to or in lieu of any other action that may
be taken by the Secretary or any other board, court, or entity, A typographical error is highlighted.
Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Comment:
12.3.2.a. The gravity of the violation, including the probability that death or serious physical or emotional
ham to a resident has resulted, or could have resulted, from the assisted living residence's actions or the
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actions of the administrator or any licensed practitioner employed by or associated with the residence, the
severity of the action or potential harm, and the extent to which the provisions of the applicable laws or
rules were vielated. A typographical error is highlighted.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Section 13 Administrative Due Process

Comment:

§64-14-13. Administrative Due Process. Throughout the rule, administrators are subject to
punishment, but this section does not provide them with any administrative due process. In a
couple of sections, the supervising nurse can be penalized, but this section does not provide
that individual with any due process rights.

Response:

The Department has reviewed this comment and finds clarification is needed, therefore, changes were
made.

Section 14 _Administrative Appeals and Judicial Review

Comment:

§64-14-14. Administrative Appeals and Judicial Review. This section does not provide an
administrator or supervising nurse with any appeal rights.

Response:

The Department has reviewed this comment and finds clarification is needed, thercfore, changes were

made.
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Ms. Kuthy Lawson, Inspector General

State Capitol Complex
Building 6, Rm 817
Charleston, WY 25305

Fuly 20, 2018
RE: LTCOP Comiments to-the Proposed Assisted Living Residence Licensure Ruole (54 CSR 14y
Diear Ms, Lawson

Please consider these cominenss tothe Propesed Assisted Living Residence Licensure Rule (64
C8R 14} submitted by the West Virginia Long-terra Care Ombudsman Program (LTCOP on
behalf of West Virginia's assisted Lving residence population.

Definitiong.

Suggest clanifying the definition of “legal representative™, Proposed Rule .19, to reflect the
current cancepts of supported-decision-muking. Suggest “A person chosen by the resident,
autharized by starg ov federal leow, or appointed by a court of competent furisdiction o wot.on
behalf of the resident in prder o support the resident in decision-making; acecess medical, soefal
or other personal infermation of the resident; marge financial matters; or receive natifications:
Varriais types of legal reépresentatives may nof necessarily have the lawhid aethority to et on
behalf of the resident in all motters that require action by the legdl represemaiive. Nothing in
this rirle i3 indended to expand the scope of aithaority of any legal represeniative bevond the
authority specifically authorized by the resident, stete or fedeval law, or o cours af campetent
Jurisdiction. Legal representatives fuclude:™

The citation te the W. Va. Code in Proposed Rule 2.19.7 is incorrect. Replace *W. Va. Code 39-
4-1" with W Va, Code 308-7-101.

Suggest clarifying the.secand part of the definition of “restraint”, Proposed Rule 2.30.2. Suggest
teplacing “Any drug wsed 1o Hmit movement or mental capacity of a resident heyond the
mguirement% of therspentic treatment” with “any drug hat is wsed for discipline or whertf
ronvenience ard nol reguived to treat medical svmproms.” The suggesied langnage is clearer
and reflects the current view of chemical restrsinis..

Sugg&%t including a defmition for “embudsman.” There dre numerous references to
“ombudsman” in the Proposed Rule, These uses refor to represontatives of the West Vieginia
Long-tersn Care Ombudsiman Progmnl However, there are a variety of ombudsmen, including
but not limited West ¥irginia's Behavioral Health Ombudsntan and the feders! Medicar
Owbudsman. Suggest “Ombudsmian -~ Auy person or organization designated by the State Long
Term Care Ombudsman ey part of the West Virginia Loag:Term Cary Ombudsman Program.”



Administrative Reguireme,

Sugpest modifying Propused Rule 4.7.4.a. to requiie the inclusion of the residence smoking
poticy as ore of the items that must be disclosed at admission. Mony residences have gone
spaoke free. Copsequently, this is extreinely important information for residents who are alsp
sriokers. Suggest “House rules governing tesident belavior and responsibilities, invluding the
residence smoking policy.”

Suggest medifying Proposad Rule 4.7.7. to require that whenever the livensee inifiates a
distharge, the Hoensee be required 1o assist the residint in flading alternative placement.
Clomplaints ghout discharge from assisted living residents have been among the top {ive most
frequent complaints to the LTCOP for the past ten yedrs. Residents, and theiy reprasentatives,
assert that the surcgnt rule does nat provide then with safficlsng prowetions when the licensee
proposes a discharge against the resident’s wishes, Given the private, contractual natute of
assisted fiving, it is nnpoz‘tdi 1 tO Create a safety not through rules 0 the event of unseragidons
practice. Suggsst “The licensee shall give the resident notice of and file a copy of the notice in
the resident’s record of the 30-duy wrilten notice prier fo dischazge, unlues an cmergency atlss
that requires the resident’s transfer to a hospital or other higher level of care, or if the resident is
a danger to him or herself or others. The licensee shall assist the resident iy identifying an
adtgrantive placement that iy apprapricie o the resideni s individial needs ax identified by the
service plan, The licensee shall document all efforss made and the results,”

Suggest adding a timeframe to Proposed Rule 4.8.7, which currertly requires the Heensee to
provide an accounting and refund of any money in 3 resident accent when the resident request
rternuinate the account. As aurentby writien there is not & timeframe in which this should be
dome: Sugsesting adding “within ¥ businesy davs” to the gnd of Proposed Rule 4.8.7. Many
residents have linited finances and should be assured that they will receive their money within a
reasonabie period of time.

Resident Rights

Supgest clarifying Propesed Rule 5,1.6. to emphasize that licensees must nevallow legal
representaives to-exerzise more mhority than the fegal representative has been given. The
“over reach™ of logal representatives Is s problem that the LTCQ see quite often. Allowing a
tegal representative o act contrary to the terms of his designationis mgmﬁi,ani vielation of the
resident’s right to autonomy and sell-determination.  Once these reprosentatives are permitted fo
act contrary to the tetms of theirauthority it is bighly unlikely that they will puli back. Suggest
repiacing current Proposed Rule 5.1.6. with “5.1.6. The resident as the right tohave ¢
representaiive exercise ane or more of the resident’s rights, to the extent provided by federal and
sfate lavw,

5.1.6.c. The licensee mastiveat the decisions of the legal represeniative as the decisions of the
resident to the extent required by a conrt or delegated by the resident, in aceordance with
Sederad gnd state law.

3. LA.6. The resident retains the ¥ight ¢ exercive those vighiy not delecared to the ligal
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representative, including the vight to revoke a delegation of rights, except s fimited by state law;
5.1.6.c. The licensee shall not extend the legal represeniative the right fo ke decisions on
bahalf of fhe vesident beyonid the exient required by the cenrt or delegaied By the vesident, in
accordance with federid and state law.

S 164 The Hoensee shall pbtain and retein d copy of ail of the docurments granting legal
wiithority 1o @ representative in the vesidenr’s vecord

516.e The involverment of g representative does not relieve the leensee of the duty o promole
and profect the resident’s interests. To the extent practicable, the Heensee wust pravide the
resident opportunities ty prrticipate In chotees gbout daily tiving and care.™

Although including this language docs cantribute to the length of the proposed rule, the benefit
3 Ehie residints 13 w&li worth the additional word count. In the spirit of "an ounce of prevention
is worth a pound of cure” providing more guidance abeut the legal representative’s role may
Yead ofl a world of piohlems for ourresidents

Suggest adding language to Proposed Rude 5.2.8, 1o clarify that the resident has the vight m make
éhoiess bevond when to awake and when to fetire. buggst replacing the phrase “such as™ in
Proposed Rule 5.2.8. with “inchuding, but not tinilted to,”

Suggest adding language io Proposed Rude 52,10, to-envompass cuirent techmology, Suggesl
adding “*. ompyicr ard ather electronic” between “telephone” and “communication™ in Proposed
Rule 52,110 ‘

Saggest switching the eoder of Proposed Rule 5.2.15. and 5.2.16, Proposed Rule 5.2.10. confers
a broad right opposed te the limited right o Proposed 32,13, Reversing the order allows for
easier reading,

Suggest inchading lniemet access in Proposed Rule 5.3 to reflect the current. technoluay

Suggest adding “The resident has the right to have reasonable access to and privacy i the use of
electronic communications suches email and video communications and for intérmet research,
fa} I the wecess iy available to the facility. (b} At the vesident's expenye, if any additiongd
sxpense is incurred by the Hoersee fo péovide soch aioess to the resident.” Suggest adding this
new language rale as Ride 5.3.7, and retaining and renumbering surrent Propoded Rules, 3.3.7.,
338 and 339,

“Thess is a typographical error in carrent Proposed Rule 3.3.9, The word “presentative” should
be “representative”

Health Care Standards

Suggest clarifying Proposed Rule 6,13, Suggest the following deletion/addition. “If 3 resident
exhibits symptoms of & mental or &evﬁ‘ln[}mﬁ‘ﬂtal disorder that seemeto pose 2 risk to self or
athers, and the resident is not reesiving hehavioral health services, the locensee shall advise the
resident or s ar her legal representative of the behavioral health service aptions within the
commiunity. The resident shall have 30 days (o obtain necessary services, IT the resident or bes

3



ev-her lepal representative fails to seek treattaent In 3 tmely msnner aud the risk persists, then
the licensee afler consultation with the resident’s physiciay, shall tefer the resident to a licensed
hehavioral health provider.” The delotion of the phrase “seers 10 and the later addition of *and
the risk persists”™ helps to eliminate ambigyity.

Suggest renumbering Proposed Rule 6.1.4. as Proposad Rule 6.1.2.a. As cuirently written,
Praposed Rule 6.1.4, seems {0 provide an alternative, additional regponse to residents who
exhibit symptoms of mental oy developmental disorders. T ihis i the intent, 1t s clearer to move:
it tv & sub-rule of Propesed 6.1.3. If that is not the intent, Proposed Rule 6.1.4. needs rewritien.
As currently written it is overbroad and ambiguous.

Suggest replacing Proposed Rule 6.1.6. with “The licensee shall assist the resident in identifving
an alievnniive plocement that is appiopitade to ihe resident s Individua! needs as identified by
the service plan. The Heensee shall document all efferts mode and fhe results.™ (See above
comments o Proposed Rule £.7.7. for rationale.)

Suggest specifying that evidence of the legal representarive's authority must be included in the:
rgsident’s record. Suggest “Copéey of all documents granting legal anthority to e
represemiative.” be inseried as Proposed Rule 6.2. 2.0 and then renumber existing Rule 6.2.2.e.

Suggest replacing the word “given™ with the word “adptinistered™ in Praposed Rule 6.4,6. to
aecuratel y reflect the professional service being documented, ¢, medication administration.

Suggest specifying in Rude 6.4, what is 1o be done with unused, discontinued, or outdated drugs.
Proposed Rule 6.4.11, is limited only to those drugs lisied in Schedules 11, T IV or V of the
Federal Comprehensive Drug Abuse Prevention and Control Act of 1970, Must the Heensee
peturn all drugs not specifically addressed by Proposed Rule 6.4.11, o the pharmacy? What
about over-the-counter medications? Are there situations when some drugs conld be retarned to
resident? Suggest providing these answers as elarifying information in a new sub-nuls of
Praposed Rutle 6.4.

Suggest deleting the clause “withiun rcasonable expeciations” from Proposed Rule 6.6.3. fis use
makes the rule woo antbiguous to enforer.

Proposed Rule 6.7, 1. uses the phrase “next of kin™ but neither the Propossd Rule nor the
suthorizing statute provides a definition, Suggest including the definition from the current
Mursing Hooe Licensore Rule, W, Va, Cade of State Rudes, . 64, ser. 13, rule 2,38, Sugzgest
“Next of Kin. Ir descending order-of priority;

. The resident’s spouse;

b. The vesident s aduit children;

. The resident’s parents;

d. The vesident s adult siblings;

& The resident’s adult gravidehildren;

I The rexident’s close frieads: and



g Any other person or entity, Including puardians, public officials and private corporations and
other persons or entitics which the department may from time to Hme designate in rules
promulgated pursuant 1o W. Va Code § 294-1-1 ef seq.

Avtivities

The lack of meaningful seciul and recreational actvities ean have a dramatic adverse impact oa
resident’s quality of life. Sugpest ephancing Proposed Rude 7 to reflect the importance of 2.
quality activity program. Suggest Proposed Rule 7.1 “The ficensee shall provide an activity
progragt designed to meet the interests and promete the highest level possible level of well-being
in all dimensions of life including physical, psyehological; social, and spirimal, of each
regident.” and Proposed Rude 7.2.1, "Provide information and refervad services and jucilitae
epportanities for using the social, recreationdd, and vocational aciévities within the comemunity;”

Dietary Services
The word “receipl” in Proposed Rule 8.8, should be “recelpts™

Conclosion

The Proposed Rule contemplates several important iraprovements in the areas of residents’ rights
and guatity, These comments were made with goal of further empowering and protecting West
Vivginia's assisted living residents while creating a colture of cae that allows for maximum
accommodation of edch individual resident’s needs and preferences and facilitates the creation of
a homelike ervironment. Thank you for your consideration of these couments, Please feel free
to contect me directly if you vequire any clarification er additional information.

Kespectfuily submitied,

£
i g 4 ;
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Suzanne B. Messeoger, Hsq.
Stare Long-term Care Ombudsman
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Ms. Kathy Lawson
Inspector General
State Capitol Complex
Building &, Reom 817
Charleston, WY 25305

Dear-bs, Lewson:

Cin behalf of the Assisted Living members of the West Virginiz Health Care Association, inc., we
offer the following coninents to the proposed roodifications to WVCER 64<14-1 stseq. the
Assisted Uving Residences Rule:

2.2, Abuse. The willful infliction of injury, urweasonable confinement, intimidation, or

purishment with resufting physicat harm, pain, or mental shguishc. Abuse 2iso Kickide the
deprivation by an individual, including a carstaker, of goods and services that are necessary
to atéain or maindain physical, mental, and peychosocial welt-being. stances of abuse of all
residents, irrespective of any mental of physical condition, cause physical harm, pain, or
mental anguish. it also includes verbal abuse, sexual abuse, physical shuse, and mental abuse
including sbuse fucilitated or enabled through the use of Wwehnology. Willtul, as used in this
definition of abuse, means that individual must have acted deliberately, not that the
individun! must have intended to inflict injury or harm,

Atypographical error appears in the second sentence. “include” shadd be “indudss.”

The secund sentenve ks unclear. A word or words may be missing. We suggest the following:
“Abuse aiso cudes the Willful deprivation of goods and services that are necessary 1o attain or
maintain 3 rasident’s physicad, mental, and paychosocial wall-being

2,11, Direct Care Staff, ~ Individuals who assist or actually parform activities for residents
such as eating, dressing, oval hygiens, tolleting, personal groomin

RETER Y
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The fanguage highlighted above is unnecessary, Direct Care Staff provides services o all
residents. i is unnecessary 10 describe residents with specifis behavioral problems.

2.18. Legai representative ~ A person appainted by a individual or by 3 duly authorized
BEARCY OF colst, or athemiw wthﬁr;zeﬁ by iaw m exercise sonte degree of contiol over a

pﬁrsonai aﬁ‘a;rs mch as mamzsi care. Legsﬁ representatmﬁs msiude*

We suggest vou repdace the highlighted sentente with the fallowing: “Lagal ropreséntatives
may have limited authority to act on behs!f of the residerdt.”

2,1&;’1; A consarvator, tamporary conservator or limited conservator appointed pursuant te
t’he West Yi‘rgiﬁia Lp.g-ai Guardianship and Csnsawatcnrsmp Act, W.Va. Code §§444-1-1. et

2.19.2. & guardian, temparary guardian or imited guardian apgointed plrsuant to the West
Virginia. Guarﬁxans&;&panﬁ ﬁnnserv&mrshsp Act, W, Va, Cade 8544A-1-1, st seq,; withinthe
linits set by the a '

The phrase “appointing order” may cause problems. The order Yappointing” the legal
representative may be subseguently mod ified. The court may change a full suardianshipto s
limited guardianship or may revise the paremeters of a limited guardianshin. The roost recent
order by the court should be followed, not the original order “appointing” the guardian,

iR 22. L;mmeﬁ and mtermﬁten‘t ii}:rect handsﬂars nursmg mm nf an madmdual whu needs no

} aﬂd:em ﬂuﬁ*ng gare.” dosuppes t!{:n is 1o def\ne hm!ted c{-ﬂd mtemﬁt&nt o mean nat more
than two hours for @ peried of tme and ro fonger than 90 consecutive days” The easiest
solution may be 1o include the full definition of limited and interment nursing eare found at
§16-50-2 {al{§)

2.26. Neglect~ Fallure of the facllity, it5 evmployvess, or service providers to provide zoods
and services to & resident that are neressary to aveld physical harm, pain, mental anguish, or
emotional distress,



Other definitions related 1o sbuse require the actto be willful. We belisve that conduct
resulting in neglect should also be wilthad, “Willful failure of the facility, ityemployees, or servica
providers to . ¥

2,28, Physical Abuse. ~ includes; but is not limited te, striking the resident with-a part of the

bedy or with an abject; mwing, pushing, puiling, pinching, tugging or twisting any pars of the
resident’s body with fitgers or ralts; burning or striking the resident with an abject; engaging
in physical contact that is knowing, intentional, mciﬂgss_,; or cavelass that causes ar is Hkely to

cause d’ea-t’h, ;shysicaf 'iﬁiuw, pain ar. a'sythcsiogical harm’ to the msiée’ht’ 'inag’pm f‘i_até or

E‘s‘it‘ﬂck* P‘hy&scai abuse alse mclmies tgntﬁﬁhng hehaumr ﬁtmugh cnrprsrai pumshm&nt

“This definition of physical abuse Is unchsar and impracticsl, Fisst, itls unclear what the phrage
“with fingers or nalis” meant. is the prohibition on twisting bmited tothe use of fingers and.
nails? Is the prohibition of “fingers and nails” broader than twisting? Does it apply to “shoving,
pushing, pulling; pinching and tugging® Does abuse oceur if a staff member pulls or tugs
without using Bngers or nails? The sentence shouid be clearar.

Secondly, Buceptions ars needed for nphysica! aitacks. if & resident sttacks g aff member, the
staff member should move awey. That cannot happen if the resident has grahbed the stafl
member’s hair, . iatmng or another body part. The staff mamber will have to extrivate h&m?!f or
himself frarn the situation before she can move away. Alsg, if 5 resident is pummeling a staff
mermber, the natural, human reaction is to block the blows ss you sre moving sway. That
shpuld not heconsiderad physica! shuse. Finglly, consideration must be given o 3 resident
attacking another resident. What is the stalf member 10 do? The stelf member may have to
tagch the apgresson o protect the victita, Responses to physical attacks must be further
axaringd and defined.

We have significant concerns with the construction and dlarity of the entire definition.

2,33, Sexusi Ahu&&, ~inciudes, but i is not limited to, sexuai hamssm&nt &

sexual exploitation, Q" sexual assault, sexual comtact, or gra _htmmag&*\ of:
including, but not limited to, private sress.

§ € eman

The word "or” should be phavid after sexual assaull, not beforg it

The phrase “graphic images of a resident’s body” is too broad. Graphic.can be defined as ghving
a clear 'and effective picture, Aswritten, any photograph taken of a resident would be sexual
abuse. A head shot 2t a facility pienic would he o graphicimage of a resident’s body. The
resident’s head would not be dothed or covered. The photo weeuld be a graphic depiction of a
body part, t‘wimitgﬁy,-apmm taken of 8 brutse that is noticed when a résident returns from g



Famitly wisit or visit o the hospital or other health care facility would be sexual abuse. Photes
taken for medical rensons would be sexus! sbuse. One could argue that an ®-réy s a graphic
image ofa resident’s body, That too would be sexual gbuse, This definitioh nesds to be
thoroughly examined and severely limited. A finding of sexual shuse can destroy a health care
arovider’s career.

3.1.2.3. The assisted living residence shall notify the Secretary in writing 30 days prior foa
change in name o physical address of the program and request an application fermf; ]
ficenswre amendmaent,

Pleuse note the typographical ecroe,

X4.1b.1. The applicant or Hienses has & personal history that has:

b 2
3.4.1.0.2. Receipt of an inefigible entployment fitness determination from the West Visginia
Lleararice for Access: Begistry and Employment Screening unit of the Department of Health
angd Human Resourges and has not recelved a variance;

The transition from subsection 1 to 2 does not Bow well,

4,1.7. Alt employees and volunteers of an assisted living residence shall be sebject to the
provisions.of the West Virginia Clearance for Access: Registry and Employment Sereening Act,
W V5. Code§816-49-1: Et seq, and W.Va. Code R, §§6%-10-1. st. seq.. {Class 11}

Tha term velunteers should be defingd gr elivunated, AL communities escourage resident
ivteraction with. tF‘sw rommunity. A variety of visitors/valuntsers enter the camtpunities, such a3
church groups, dag pwners, and scout groups, Must every 10-year-old i fingerprinted before
hie oo she sbipe Christntas carels® This reguirement will ditsourage the comiinity fide visifing
the efderly and Isolate residerms.

__hcanse issua{i ;mrsuaﬁ: 30 t%u ru!e ti

11 i *i The Serreetar\; may deme,. r&weke, m' suspeﬁé 3

hicerse ami P!’Dhibﬂ: a§i hcensed pmf@ssimais assmiateri wtth the assisteci Ewmg rasiﬁsnt fromm
practicing at the residence location based upon the findings and results of an aanual,

periodic, complaint, ov other inspection and gvaluation. The perind of suspensian for the
licensure of an assisted living residence shall be préscribed by the Secratary, but miay not
exteed one yeal,

Surveyors identify minor infractions of state and Tederal o owhen they inspect fadilities, The
Secratery should not have the suthority fo deny, revoke, oc suspend 8 license Tor s mitar
violation,



Fhe second sentence, which addresses ficensed professionals, needs clarification. Does the
phrase, “The secretary may revoke a license” refer to the facility's license of the health eare
provider’s ficense. The first sentence specifically discusses revoking the facility's license. Does
that mean the second sentence gives the Senretary the authority to revoke @ health care.
provider's Hcenae? i so, wa object. The rale does ot provide due process for the health
professional: Mareover, ondy 3 Heansing suthorty should be able to revoke 3 professional’s
ficense.

131.2.3. lf alicense for 4n assisted living residence has been revoked, the Secretary may stay
the effactive date of the revocation i the GWwher o or of the assisted
living residence can show that the stay is nerassar\r 1o ensure appmpﬂate referral and
placement of residents.

The facility maynot be abie to hire sn administrator if the Boense has been revoked and the
facility is closing. Requiring the owner AND administraor to act may e an impossibility. Inthis
case, parhaps the owner should be the only person needed o ot

11.2.5. fthe isc&nwe af an asmtﬁd Ewmg ms:dance i rwe&ﬁd or susmndeﬁ m:”“”ﬁrsw
named tr the Hesas the

the assisted Hiving ms;dance may agpiv tcs ﬁwn, ilceﬂse o aﬁerate aﬁmher ass:steﬂ iwmg

residence for five years after the date of revocation or suspension, either indhvidually or as
part of & group, Hem, assoclation, ov corporation,

11.2.6. WWan assisted living residence licensee is denied or revoked, a new application for
leensure shall be tonsidered by the $écfetam if, when, and after the conditions upon which
-denial or revocationwere based have Been corrected and svidence of this: fact has been
furnished, 8 new license may then be granted after proper inspection has h@en made and
the Secretary makss & written finding that sll provigions of this rule have been satisfed,

‘The penaity in section 11.2:5 s harsly, A five-year ban an @ person who has a minority intérest
in & corporation is severn, The minarity owner may have been outvoted and had ne contral
ovey the situation.

Additionally, the ban op persons “named in the licensure gocuments” and who operate the
rasidence is too broad and too vague. The Depariment of Health and Human Resources’ “Initial
ahd Change of Qwnership” License Application for Assisted Living Residences includes the
nares of the “Administrator / Executive Director” and the “Supervisiog / Consultant Registered
Nurse.” Aretheadministrator and supsevising nurse Bamned from operating a residence for
five years? They should net be. The administrator and purse may have stayed 1o care for the
resiclants as the facility declined or were denied the resources they needed to properly operate



the facility, We do nobUwaent to create an adverse incentive for professionals 1o sbandon
residants 1o save their careers,

Fially, seruum 11.2.5 and 11.2.6 apnear to be contradictory with respéct o revocations.
Section 11.2.5 states ﬁmt 2 person associated with a revocation cennot own, ficense, or aperate
aresidence Tor five years, Section 11.2.6 states that a new applivation for licensure will be
ronsiderad i & revocation oocurs and ceriain conditions are miet. Thess sections segmto be
contradictory. Further explanation and clarification js needed.

1314, Any person, partnership, assogiation, or corporation which establishes, conducts,
mavages, O operates an assisted living residence without first abtammg a licensa’ thﬁr&fare
oy wiaeh Wolates sny provisions of this law or ruls sfmiilim dsiassad a ol ¥
the Secretary in accordance with th:& rule, and, if a;rpimabie, W, ’u’ {‘mie §:1 B«S[}niﬁi

The use of the word “shall” in this section requires the Secretary to imposa a chvil money
penalty for every violation regardiass of its significance. This represents s major poliey change
from currant practice. W suggest the permissive ternt "may” be inserted Inplace of “shall.”

‘3.2,1 2, Each a‘g of continuing violation after notification of the infraction shall be considered
ﬁaifﬁ:mﬁ

Saction 12.1.1 requires a oivil money penalty when any provision of the rele is viclated: This
means that a CMF must be imposed each day of 3 continuing volation. Some violations raay
require days to corvect, For example, a facliity may need to order a part for equipment,
plumbing, or HVAC, and it may take seviral dhays 1o receive it. A separate CMP shanld not be
reguired for each day. ' ' '

12.1.8. an swhe or or admiinistrator of an assisted living residence consurrently
ﬁ;}maitﬁ an uﬁiimnwd a-ss:stﬁd iiwing r@%ide!ﬂﬂ‘; the '«:ecretaw nay fmpase 8 civii mcmev

& typographical error appears in the first sentence.

12,16, Han owner administrator knowingly operates, owns, or manages an unficensed
assisted living residence that is required to be licansed pursuant to this article; knowingly
dispenses or caussy to be dispensed, controlied sulistanices in an enlicensed sssisted living
residence that s reguired to be licensed: or attempts {o procure & Hoense for an assisted
fiving residence for any other person by makin g to be made any false representation,
the Secretary raay assess 2 civil money penalty of not more than $20,000. The penaity may he
In addition to or In fisirof any other action that may be taken by the Secretary or any other
board, court, or entity.




& vypographical error is highlighted.

12.3,2.a. The gravity of the violation, including the probability that death or serfous physical
or ermotional hant to a resident has resulted, or could have resulted, from the assisted living
residence’s actions or the actions of the administrater or any Hcensed practitioner employed
by or asscciated with the residence, the severity of the action or potential harm, and the
extent to which the provisions of the appiicable laws or rules were viclated.

A typographical ervor is highlighted.

£64-14-13. Administrative Due Process

Throughout the rule, administrators are subject to punishmant, but this section does not
provide them with any administrative due process. In a couple of sections, the supervising
nurse-can be penalized, but this section dees not provide that individual with any due process
rights.

§64-14-14. Administrative Appeals and Judicial Review.

Thig section doas not provide an administrator or supervising nurse with any appeal rights.

Thank you for your consideration of these comments. Please contact s if you have any
guestions.

Véery truly yours, &y
e s_':: N o aF
e & s
e .

K, ‘\.-T"
- & Ry
R e 3 e Y
o " e
-

S
R

Patrick D, Kelly




