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§110-41-1.  General.
							
	1.1.  Scope.  --  This procedural rule sets forth the procedure the State Tax Department will use in administering W. Va. Code §11-14C-9(d)(10).  The rule includes requirements to apply for the refundable exemption from the variable rate component of the motor fuel excise tax for railroad diesel locomotives including time to apply for the refund, information required, and payment of any variable rate not refunded, if any.

	1.2.  Authority.  --  W.  Va.  Code §11-10-5.

	1.3.  Filing Date.  --  

	1.4.  Effective Date.  – 

	1.5. Sunset Provision. – This rule shall terminate and have no further force or effect upon the expiration of five years from its effective date.


§110-41-2.  Definitions.

	2.1.  Unless the context in which a term is used clearly requires a different meaning, the definitions contained in W. Va. Code §11-14C-1 et seq. apply to this rule.

	2.2.  “Taxpayer,” for the purposes of this rule, means the operator, owner or entity operating one or more railroad diesel locomotives which operates in whole or in part in West Virginia.

	2.3.  “Qualified taxpayer,” for purposes of this rule, means a taxpayer who has properly completed its application for refund, with the signature of the authorized person or persons, and timely filed its application electronically.


§110-41-3.  The refundable exemption from the variable rate component for railroad diesel locomotives.

	3.1.  Beginning January 1, 2018, all gallons of motor fuel sold for use or consumed in railroad diesel locomotives is subject to a refundable exemption from the variable rate component of the motor fuel excise tax subject to the following:

		3.1.a.  Only diesel fuel consumed in West Virginia in the operation of a locomotive is subject to the refundable exemption;

		3.1.b.  The aggregate amount of the refundable exemption available to all taxpayers in a calendar year is limited to $4,300,000; 

		3.1.c.  If the total amount claimed by all railroad diesel locomotive operators is greater than $4,300,000 in a calendar year, then the amount to be refunded is distributed proportionately to the taxpayers as set forth in this rule; and

		3.1.d.  The credit allowable under W. Va. Code §11-15A-10a is only allowable to the extent the credit exceeds the allowable refundable exemption amount authorized under this rule for the calendar year.

	3.2.  The qualified taxpayer must have a current business registration certificate issued by the West Virginia State Tax Department in order to claim the exemption.


§110-41-4.  Application for refund:  due dates, filing and payment.		

	4.1.  The application for the exemption from the variable rate component of the motor fuel excise tax must be made on an annual basis for the previous calendar year.

	4.2.  The application for the refundable exemption must be complete, signed and electronically sent to the West Virginia State Tax Department on or before March 15th of the current calendar year for the prior calendar year.

		4.2.a.	The refundable exemption from the variable rate component is effective January 1, 2018, for motor fuel consumed in the operation of a locomotive on or after January 1, 2018.  Therefore, the application for the refundable exemption for calendar year 2018 will be due on or before March 15, 2019.

		4.2.b.  Information on filing electronically is found on the Tax Department web site at www.wvtax.gov. 

	4.3.  Because the refund amount is capped, it must be proportionately distributed if refunds are claimed in excess of $4,300,000 per calendar year:

		4.3.a.  THERE WILL BE NO EXTENSION OF TIME TO FILE A CLAIM FOR REFUND; 

		4.3.b.	NO CLAIM FOR REFUND CAN BE AMENDED AFTER IT IS FILED and

		4.3.c.  The restrictions in this section shall be enforced even in years where the aggregate amount of refund claimed is equal to or less than $4,300,000.

	4.4.	When the total amount of refundable exemption claimed by all qualified taxpayers in a calendar year exceeds $4,300,000, then the Tax Commissioner will determine the proportional amount of the aggregate $4,300,000 refund to distribute amongst the qualified taxpayers.

	4.5.	The variable rate as published in the State Register and in the Administrative Notice or Notices issued by the Tax Commissioner for the relevant calendar year shall be used to calculate the distribution of the refundable exemption.

	4.6.  For those calendar years where the aggregate amount of refunds claimed is greater than $4,300,000, the amount of a taxpayer’s variable rate component not refunded is subject to payment electronically on or before April 30th on a form designated by the Tax Commissioner. 


§110-41-5.  Application for refund: form and information required.

	5.1. The taxpayer must use the form prescribed by the Tax Commissioner to apply for the refundable exemption from the variable rate component of the motor fuel excise tax.  
	
		5.1.a.  Application for both the refund and the credit for sales tax paid to another state under W. Va. Code §11-15A-10a will be made on the same form. 

	5.2.  The taxpayer must provide all the information requested by the Tax Commissioner on the form.  An application that does not include all of the required information will be rejected.

	5.3.  The application of each qualifying taxpayer must list all the following information and any other information required by the Tax Commissioner.

		 5.3.a.  Identifying information including, but not limited to:
					
			5.3.a.1.  The taxpayer’s FEIN;

			5.3.a.2.  The taxpayer’s West Virginia Motor Fuel tax account number; 

			5.3.a.3.  The taxpayer’s West Virginia Sales and Use tax account number;

			5.3.a.4.  The name, title and other identifying information for the person or persons having authority to sign the application for refund; and 

			5.3.a.5.  Any other information required by the Tax Commissioner.

		5.3.b.	The total number of gallons of dyed diesel fuel purchased for the taxpayer’s entire system for the relevant calendar year. 

		5.3.c.	The total number of gallons of undyed diesel fuel purchased for the taxpayer’s entire system for the relevant calendar year.

		5.3.d.	The total number of gallons of dyed diesel fuel purchased in West Virginia by the taxpayer for the relevant calendar year.

		5.3.e.	The total number of gallons of undyed diesel fuel purchased in West Virginia by the taxpayer for the relevant calendar year.

		5.3.f.	The total miles the taxpayer’s locomotives were operated in the taxpayer’s entire system for the relevant calendar year.

		5.3.g.	The total number of miles locomotives were operated in West Virginia by the taxpayer for the relevant calendar year.

		5.3.h.  Any other information requested by the Tax Commissioner.

§110-41-6.  	Record keeping and audits.

	6.1.	Documentation verifying the information on the application and in reporting the tax, where applicable, must be kept by the taxpayer for audit and inspection by the Tax Commissioner.  The documentation includes, but is not limited to those listed in this section.

	6.2.	Invoices of the following must be kept by the taxpayer:

		6.2.a.  Invoices for the amounts of dyed diesel fuel purchased for the taxpayer’s entire system during the calendar year for which the claim for refund was filed;

		6.2.b.	Invoices for the amounts of undyed diesel fuel purchased for the taxpayer’s entire system during the calendar year for which the claim for refund was filed;

		6.2.c.  Invoices for the amounts of dyed diesel fuel purchased in West Virginia by the taxpayer during the calendar year for which the claim for refund was filed; and

		6.2.d.  Invoices for the amounts of undyed diesel fuel purchased in West Virginia by the taxpayer during the calendar year for which the claim for refund was filed;
 
	6.3.  Documentation showing the total number of miles taxpayer’s locomotives were operated in the taxpayer’s entire system during the calendar year for which the claim for refund was filed.

	6.4.  Documentation showing the total number of miles taxpayer’s locomotives were operated in West Virginia by the taxpayer during the calendar year for which the claim for refund was filed.

	6.5.  Records necessary to verify the application and payment of tax, if any, for each calendar year must be kept for a period of three years after application for the refund is due or three years after the tax was due or paid, whichever is the latest date.

	6.6. Taxpayer records are subject to audit by the Tax Commissioner during reasonable business hours.  

	6.7.	Persons are to be made available and are subject to interview and questioning during reasonable business hours by the Tax Commissioner or his or her designee concerning the content of the taxpayer’s records, the taxpayer’s methods and means of gathering the information, and methods and practices concerning the taxpayer’s record keeping. 
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