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ADMINISTRATIVE LAW DIVISION

NOTICE OF RULE MODIFICATION OF A PROPOSED RULE

AGENCY: Secretary Of State
RULE TYPE: Legisiative TITLE-SERIES:  153-27
RULE NAME: Procedures for Handling Ballots and

Counting Write-In Votes In Counties
Using Optical Scan Ballots

CITE AUTHORITY: 3-1A-6, 3-4A-27, 3-6-4a, and 3-6-5

The above proposed Legisiative rules, following review by the Legislative Rule Making Review
Committee, is hereby modified as a result of review and comment by the Legisiative Rule
Making Review Committee. The attached modifications are filed with the Secretary of State.
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TITLE 153
LEGISLATIVE RULE
SECRETARY OF STATE

SERIES 27
PROCEDURES FOR HANDLING BALLOTS AND COUNTING WRITE-IN
VOTES IN COUNTIES USING OPTICAL SCAN BALLOTS

§153-27-1. General.

1.1. Scope. -- This rule provides guidelines for the counting of write-in votes in counties that use the
optical scan ballot systems.

1.2, Authority. -- W Va. Code §§3-1A-6, 3-4A-27, 3-6-4a, and 3-6-5.
1.3. Filing Date. -- MayF200F
1.4, Effective Date. -- May72007

1.5 This rule shall terminate and have no further force of effect upon the expiration of 10 vears from
its effective daic.

§153-27-2. Definitions.

2.1. "Attempted wnte-in vote” means any puseh-ef mark in a write-m voting position on a ballot or
any writing, stamping or attaching by sticker of a name in the position provided for write-in votes to be
entered for the voting system.

2.2. "Central counting center” means the room in the county courthouse where the ballot boxes are
opened and the ballots processed and tabulated on clection night.

2.3. "Inspection team” or "ballot box team" means two persons, one from cach major political party,
appointed and deputized according to §3-4A-27 by the clerk of the county commission for the purpose of

opcnmg ballot boxes- and Vcrlfylng thc statement of ballots uscd—&&d—fe&p&ﬂeh—e&rd—\‘ehﬂ-g—s-yﬁeﬁﬁ-

2.4. "Official write-in candidatc” mecans onc who has filed a wnite-in candidate's certificate of
announcements-patd-the-flinefee; and has been certified accordng to the provisions of W. Va. Code §3-
6-4a.

2.5. "Overvote" means a combination of votes for an office which results in the voter casting more
votes for that office than there are persons to be elected. For example, a person who marks one party
nominee and also casts an attempted write-in vote for the same office and only one person is to be clected
has "overvoted,” whether or not the write-in vote can be counted.

2.6. The "proper location for entering a write-in vote" shall mean:

2.6.1. for optical scan systems, on or near the blank line labeled "WRITE-IN, IFF ANY"
positioned under the office for which the vote 1s cast.
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2.7. "Resolution tcam" mecans two persons, one from cach major political party, appointed and
deputized according to W. Va. Code §3-4A-27 by the clerk of the county commission of a county using
an optical scan voting system, for the purpose of examining ballots isolated by the tabulator because of
damages, flaws, unrcadable marks, or other defects, and determining whether the ballot must be
duplicated or hand counted in order to tabulate the ballot accurately.

2.8. "Valid write-in vote" means a vote cast for an official write-in candidate by permitted means
which includes the following elements:

2.8.1. a puneh—or mark in the voting position specified for write-in votes for the office; and

2.8.2. an entry of the name of the official write-in candidate in the proper location, which shall
include the first name, or last name, or both first and last names in such a way that the mtention of the
voter can be determined; and

2.9. "Write-in counting team" or "counting team"” for optical scan systems means two persons, one
from cach major political party, appointed and deputized according to W. Va. §3-4A-27 by the clerk of
the county commission for the purpose of examining ballots containing attempted write-in votes,
determining which of those votes are valid write-in votes, and determining whether the ballot must be
temporarily altered or duplicated in order to tabulate the remaining offices accurately.

2.10. "Wnte-m counting team” or "counting team” for means two persons, one from each major
political party, appointed and deputized according to W. Va. Code §3-4A-27 by the clerk of the county
commission for the purpese of examinming ballots containing attempted write-in votes, determming which
of those votes are valid write-in votes, and determining whether the puneh-eard ballot must be duplicated
or hand counted in order to tabulate the remaining offices accurately.

§153-27-3. Casting and Counting Write-in Votes.

3.1. Valid write-in votes may be cast and counted for the election for any official write-in candidate
for clection to an office or party position other than Delegate to National Convention, but not for the
nomination of any candidate. Write-in votes for any person or name other than an official write-in
candidate shall be disregarded.

3.2, An attempted write-in vote shall be counted when the write-in counting team or resolution team
finds the vote meets the conditions of a "valid write-in vote" as defined in Section 23 2.8 of this rule, as
well as the provisions of W. Va. Code § 3-6-3, and does not create an overvote for the office.

3.3, Acceptable means of making a write-in vote include printing or writing with pen or pencil,
imprinting with an inked rubber stamp, and attaching a sticker or gummed label.

§153-27-4. Procedures for Optical Scan Ballots.

4.1. The clerk of the county commission shall appoint the following tcams of persons to proccss
ballots at the central counting center:

4.1.1. As many inspection teams as are needed to efficiently sort the incoming ballots and
complete the procedures for all precinets in the county;
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4.1.2. As many write-in counting team as arc nceded to efficiently review the ballots confaining
attempted write-in votes and to complete the procedures for all precincts in the county.

4.1.3. One or more resolution teams as needed to efficiently complete the procedures and prevent
delays in completing the tabulation for all precinets in the county.

4.2, Each inspection team shall handle the ballots of only one precinet at a time, so as not to
intermingle the ballots of various precincts. Fach team shall remove the ballots from the ballot box, sort
the ballots into stacks of ballots with write-in votes and ballots without write-in votes, and complete any
other procedures required or directed by the clerk of the county commission.

4.3, Each write-in counting team shall proceed as follows:
4.3.1. They shall handle the ballots of only one precinct at a time.

4.3.2. They shall examine the ballots containing attempted write-in votes one by one in order to
determine whether the write-in vote shall be counted and whether any temporary alteration or duplication
of the ballot is necessary.

4.3.2.a. They shall determine whether any official write-in candidates have filed for offices
on the ballot in the precinct under consideration. If there are official candidates, they shall proceed to the
next step, 4.3.2b. If not, the ballot shall be reviewed as an mvalid write-in. (under step 4.3.3.bar c.)

4.3.2.b. They shall examine the attempted write-in vote to determine whether the name of an
office to be filled in that election is given. If not, the attempted vote shall be disregarded, and the ballot
placed in the stack to be tabulated. If an office to be filled is named, they shall proceed to the next step,
432c.

4.3.2.c. They shall then determine if the vote is entered in the proper place for write-in votes.
If the name is entered in the proper location, they shall proceed to the next step, 4.3.3. If not, the ballot
shall be reviewed as an invalid wnte-mn, step 4.3.3.borc.

4.3.3. They shall examine the write-in vote to determine 1f 1t 13 a valid wnte-in vote, as defined n
section 23 2.8. of this rule.

4.33.a. If the counting team finds the entry is a valid write-in vote, they shall then examine
the ballot to determine whether the voter has overvoted for the office for which the write-in voie was cast.

A 43.3.a.1. If there is no overvote, a tally mark shall be entered on the write-in record
sheet for the precinct, and the ballot placed in the stack to be tabulated.

B- 4.3.3.a2 If there 15 an overvote, no tally mark shall be sntered, and the ballot placed
in the stack to be tabulated.

4.33.b. If the counting team finds the write-in position was marked but the name entered is
not an official write-in candidate, they shall place the ballot placed in the stack to be tabulated.

4.33.c. If the counting team finds the write-in position was not marked, they shall then
examine the ballot to determine whether the voter's intention for the office is clear.

A- 4.3.3.c.1. If the attempted wnite-in would not have caused an overvote had it been a

valid vote and-the-ballot-contains—no-straieht tiekest-vots; the voter's intention is clear. The ballot shall be
3



153CSR27

placed in the stack to be tabulated.

B- 4.3.3.c.2. If the attempted write-in would have caused an overvote or would have
caused a straight-ticket vote to be rgjected for that office had the vote been a valid write-in, the voter's
intention is not clear. The write-in team shall place a black sticker over the write-in position or duplicate
the ballot according to the provisions of W. Va. Code §3-4A-27(d), and mark the write-in position so as

to cause the tabulator to rejcct thc overvote erstraght-icketvote—MNote- Hthe-straisht-tielket-party has—a

Erbuh&er—wﬁreut—akem&eﬁHﬂ‘—d-uﬁheemﬂ-]— Thc duphcatc ballot shall bc placed in thc stack to be
tabulated, or held in a separate stack until the group to be tabulated 1s complete.

4.4. A ballot shall be duplicated only if there is a mark which makes correct tabulation impossible, or
the ballot is so badly damaged it wiil not go through the scanner;

4.4.1. All duplicated ballots shall be numbered in red ink corresponding to the original ballot
beginning with one (1) and continuing in sequence (for example, if there are five (5) ballots to be
duplicated for a precinet, the numbers assigned would begin with one (1) and end with five (5).);

4.4.2. When any ballot 1s duplicated, the original ballot shall be retained with the duplicate.

4.5. Tor each precinct, a careful tally of write-in votes and all other votes counted manually under
this procedure shall be kept by each deputized person designated to count ballots containing write-in
votes;

4.6. Once all the ballots are stacked for the fabulator and all valid write-in voics tallied, the ballots
shall be delivered as directed by the clerk to the team in charge of the tabulator.

47. One resolution team shall be present at the tabulator to review any ballots isolated by the
tabulator.

4.7.1. The resolution team shall begin the review of isolated ballots immediately, and shall
complete the review and any necessary temporary alteration or duplication according to the procedures of
subsection 34 4.3 and W. Va. Code § 3-6-5 in order to reflect the voter's intention and shall return the
ballots for tabulation.

4.7.2. The results of the precinct tabulation shall not be posted until the resolution team has
completed its work and all ballots from the precinct have been tabulated.

4.8. As soon as practical after the tabulation of the precinct, the tally of all tabulated and write-1n
votes for announced write-in candidates shall be posted for public inspection.



