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PROVIDE A BRIEF SUMMARY OF YOUR PROPOSAL

This emergency rule is promulgated to implement the provisions of Senate Bill 2003 enacted during the
2017 Second Extraordinary Session of the West Virginia Legislature. This emergency rule addressed
hiring and other employment practices of the Division of Highwayvs.
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SUMMARIZE INA CLEAR AND CONCISE MANNER WHAT IMPACT THIS MEASURE WILL HAVE ON
COSTS AND REVENUES OF STATE GOVERNMENT.

This rule will have no impact on state government revenues. This rule will require the Division of
Highways to hire sis new emplovees in its Human Resources Division to assume duties previously
performed by the Division of Personnel. It is unknown to Highwayvs whether the Division of Personnel will
experience a reduction in labor costs as a result.
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FISCAL NOTE DETAIL -- SHOW OVER-ALL EFFECT IN ITEM 1 AND 2 AND, IN ITEM 3, GIVE AN
EXPLANATION OF BREAKDOWN BY FISCAL YEAR, INCLUDING LONG-RANGE EFFECT.

Effect Of Proposal Current Increase/Decrease  NextIncrease/Decrease Fiscal Year (Upon

(use '-") (use '-") Full Implementation)
ESTIMATED "250,000" "250,000" "250,000"
TOTAL COSIT
PERSONAL SERVICES "250,000" "252,000" "252,000"
CURRENT EXPENSES """ "o" "o
R_EP__;]RS ._&-\'D ue " Ile " 'I'Iel'l
ALTERATIONS
:\SSETS "9 n lle mn 'I'le'l‘l
O'I'HER Ilell ||en Ile'l'l
ESTIMATED "o o ng"
TOTAL REVENUES
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3. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT). PLEASE INCLUDE
ANY INCREASE OR DECREASE IN FEES IN YOUR ESTIMATED TOTAL REVENUES.

This rule will have no impact on state government revenues. This rule will require the Division of
Highways to hire sis new emplovees in its Human Resources Division to assume duties previously
performed by the Division of Personnel. It is unknown to Highwayvs whether the Division of Personnel will
experience a reduction in labor costs

Cheryvl L Davis —- By my signature, I certify that I am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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PLEASE IDENTIFY ANY AREAS OF VAGUENESS, TECHNICAL DEFECTS, REASONS THE PROPOSED

RULE WOULD NOT HAVE A FISCAL IMPACT, AND/OR ANY SPECIAL ISSUES NOT CAPTURED
ELSEWHERE ON THIS FORM.

None.
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SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN RULE AND
STATEMENT OF CIRCUMSTANCES REQUIRING THE RULE.

This rule is required to implement the provisions of Senate Bill 2003 enacted during the

2017 Second Extraordinary Session of the West Virginia Legislature. The rule addresses
hiring and other employment practices which the Division of Highways is assuming under
Senate Bill 2003 which were previously performed by the Division of Personnel.

BY CHOOSING 'YES, I ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Yes
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TITLE 157
LEGISLATIVE RULE
DIVISION OF HIGHWAYS

SERIES 12
EMPLOYMENT PROCEDURES

§157-12-1. General.

glovment procedures for promotions, appointments, and other matters consistent with establishment
af a merit based employment process.

1.2. Authority, -- This rule is issued under the authority of W. Va, Code §17-2A-24,

1.3. Filing Date. —

1.4, Effective Date, —

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect upon the
expiration of 5 vears from its effective date.

§157-12-2. Definitions.

2.1, "Allocation” means the assignment of a position to a class by the Division of Personnel or the
Division of Highways based on the duties performed and responsibilities assighed.

2.2. "Application” means a form used to gather informatian sufficient to demanstrate that the
applicant for employment has the relevant skills, education and experience to perform a job or class of
jobs and indicates the applicant’s literacy and communication skills. The application may be provided by
the Division of Persannel or the Division of Highways.

2.3. “Appointment” means the act of hiring an applicant for employment,

2.4. "Classified Employee” means an employee who occupies a position allocated to a class in the
classified service.

2.5. "Classified-Exempt Service” means as established by statute, those positions which satisfy the
definitions for "class" and “classify” but which are not covered under the Division of Personnel or the
division’s merit system.

2.6. "Classified Service” means those pasitions which satisfy the definitions for "¢lass" and "¢lassify”
and which are covered under the Division of Personnel merit system standards.

2.7, “Classify” _means the process of ascertaining, analyzing, and evaluating the duties and

responsibilities of positions to determine the nurmber and kind of ¢lasses existing in the service and to
group the positions in classes.

2.8 “Competitive list” means an official list of currently available eligible applicants for a pasition or

job class listed in the order of the final score as a result of the Division of Highways examination for the
competitive appointment of classified employees,

2.9. "Commissioner” means the Cammissioner of the Division of Highways ar his or her designee.
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2.10. “"Division” or “DOH"” means the Diviston of Highways.

2.11. "Eligible Applicant or Eligible” means an applicant accepted for a Divisian of Personnel or
Division of Highways examination who meets all minimum requirements and whose name is listed on the

register or competitive list established for the ¢lass of position.

2.12. "Employee” means a persan who lawfully occupies a position in an agency and who is paid a
wage or salary and who has not severed the empiloyee-employer relationship.

2.13. "Examination” means the process of assessing or measuring and evaluating the relative skills,
abilities and fitness of applicants by job-related procedures. Examples include, but are not |limited to:
application evaluation, written test, performance test, physical agility test, interview or oral assessment,

psychological or behavioral assessment, drug screening, and background evaluation.

2.14. "Exempt Service” means all positions specifically exempted from the classified service by
statute or 5talutor:¢ authority.

2.15. “Fitness” means suitability ta perfarm all essential duties of a position by virtue of meeting the
established minimum qualifications and being otherwise qualified.

2.16. "Full-time Emplaoyee” means any employee who works the full work schedule established for
the division.

217 "Incumbent” means any employee occupying a position.

2.18. “Latreral Class Change” means the movement of any employee fram one class ta another class
in the sarme compensation range.

2.19. “Minmimurmn Qualifications” means the |east experience, training or a8 combination of both
required by the board ar the division for employment in a class of position and admission to an
examination for that ¢lass of position,

2.20. "Open Competitive Examination” means an examination which permits the competition of all
persons who meet the publicly announced minimum requirements for a class of position,

2.21. “Organization” means a hiring unit within the Division of Highways.

2.22. “Original Appointrment” means tnitial employment of an individual into the classified service as

a result of selection from a certification of names from a register or competitive list established by open
competitive examination or from a preference register.

2.23. “Permanent Employee” means any classified employee who has completed the probationary
period prescribed for the job class, or any classified-exempt employee who was hired to fill a position for

an unlimited period of time, notwithstanding the division's right to terminate the employee for tause or
at his or her wiil,

224 "Posting” means the method of announcing a job vacancy either internal or external.

2.24.1. An internal posting is a job vacancy announced ta all current and former state
employees in the classified service through the Division of Personnel posting systern.

2.24.2. An external posting is a job vacancy announced to the general public through a public
service announcement that the Division is accepting application for an examination.

225 "Position” means an authorized and identified group of duties and responsibilities assighed by
the division requiring the full-time or part-time ermployment of at least one person.

2
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2.26. "Position Description” means the document which describes the officially assigned duties,

responsibilities, supervisory relationships and other pertinent information relative to a position. This
document is the basic source of official information in position allacation.

2.27. "Probationary Period” means a specified trial work period designed to test the fitness of an
employee for the position for which an original appointrent bas been rnade.

2.22. "Promotion” means a change in the status of an employee from a position in one class to a
yacant position in another class of higher rank as measured by salary range and increased level of duties

responsibilities ar bath.

2.29. “Provisional Appointment: means the hiring of an employee to fill a position pending the
adminiseration of an open competitive examination and establishment of a register or competitive list.

2.30. “Reallocation” means reassignment of a position from one class to a different class on the basis
of a change in the kind or level of duties or a combination of both, assigned to the position or to address

a misalignment of title and duties.

2.31. "Recall” means the re-employment from a recall list of a farmer permanent classified employee

separated due to layoff.

2.32. “Reclassification” means the revision by the State Personnel Board of the specifications of a
class or class series which results in a redefinition of the nature of the work performed and a reassignment

of positions based on the new definition and may include a change in the title, compensation range, or
minimum_qualifications for the classes involved.

2.33. “Register’ means an official list of currently availabie eligible applicants for a position or job
class listed in the order of the final score as a result of the Division of Personnel examination for the
competitive_appointment or in tenure order for preference hiring of faid off permanent classified
employees. When soliciting applicants for a register, the commissioner may request that the Division of
Personnel post the solicitation on its web site as a public service announcement in addition to using the
division’s resources.

234 "Separation” means separation fromemployment that may be either valuntary or involuntary.

2.32. "Temporary Employment” means emplaoyment exempt from the classified service for a period
rnot to exceed 1,000 work hours per twelve-month period.

2.33. “Vacancy” means an unfilled budgeted position in the classified service.

2.24. “Veteran” means any person who meets the requirements set forth in W. Va. Code § 61- 3-1.

2.35. “Veterans' Preference Points’ means an additional five (5] points added to the final passing

score on an open competitive examination of any veteran as defined by this ruie. An additional five (5]
points are available to thase veterans who also have a current and compensable service connected

disability or who have received a Purple Heart award.
£157-12-3. General Requirements.

3.1. Commissioner may, in his or her sole discretion, continue to reguest competitive registers af

eligible applicants from the Divisian of Personnel which shall provide the competitive registers within five
business days of receipt of the commissioner's request.

3.2, The commissioner may elect in his or her sole discretion to post a position internally, externally
ar both. A position to be filled internally, with a candidate whether by transfer or reinstatement, shall be

3



157CSR12

posted for at least seven calendar days before the Commissioner may select an applicant. For a position

to be filed externally, requiring a public service announcement, the announcement shall be posted for not
less than fourteen calendar days.

3.3. Postings shall be active for up to ane vear.

3.4. The cammissioner may employ any person listed on the Transportation Woaorker | register for
employment as a Transportation Worker | without regard to the person’s position on the register.

31.5. The cormmissianer shall evaluate applicants for employment or promaotion within the division
for positions within the classified service and classified-exempt service, The commissioner has sole
authority to determine whether applicants for positions with the division meet minimum position
reguirements.

3.6. The commissioner shall make classification determinations for positions within the division by
using the classification system approved by the State Personnel Board. The commissioner may, however,

independently submit to the State Personnel Board recommendations for the approval of new division
classifications or the amendment of current division classificatians.

3.7. The commissioner shall exercise his or her sole discretion regarding the application of the Division

af Personnel’s system of compensation for positions in the division within the classified and classified-
exempl service.

3.8, The commissioner may independently submit to the State Personnel Board recommendations
for the approval of a special pay scale for some or all of the division’s personnel.

3.9. The commissioner has sole authority regarding settlement terms and conditions in employee
grievances or other legal proceedings.

32.10. In accordance with the provisions of W.Va. Cade §17.2A-24, the commissioner may request,
and the Division of Personnel shall facilitate or perform, any lawful action necessacy to initiate or cornplete
the division’s employment transactions, including, but not limited to, posting positions on_applicable
systems, initiating public service announcements when requested by the division, and processing
necessary forms.

3.11. The commissianer shall comply with all applicable record retention requirements provided by
lave.

3.12. The commissioner may declare any positions effectively vacant due to employee separations

——————

which were not processed prior to the division being placed under the wvDASIS system,_and subject to
being filled.

3.13. The commissicner may utilize all vacant position humbers when posting to fill a vacancy and

may post vacant pasitions utilizing multiple classifications with correspanding job descriptions when the
Cammissioner determines it to be necessary and in the best interest of the division.

3.14. Avacancy created when an employee of the division separates employment or goes on terminal
annual leave may be pasted and filled immediately upon receipt of the notice that the employee has

separated from employment or commenced such leave. The commissioner, in his or her sole discretion,
may overfill positions to meet the needs of the division,

157-4-1. Exemption from regular application and appointment reguirements.
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4.1.1. Pursuant 1o the special procedure authorized by W. Va. §17-2A-24, the division is not

required to comply with Division of Personnel procedures for seeking applications and making
appointments to classified service positions subject to the following exceptions:

4.1.1.3. The commissioner shall comply with West Virginia and federal law prohibiting
nepotism, favoritism, discrimination or unethical practices related to employment and promotion, or the

public employee grievance system; and

4.1.1.b. The special hiring and retention procasses developed by the commissioner may not

impact the division’s eligibility for any federal hiphway funds or assistance.

4.1.2. Classified employees of the division shall continue to be covered by the civil service system
and may utilize any applicable public employee grievance process.

§157-12-5. Applications and Examinations.

5.1. The carmnmissioner may establish an examination procedure or continue to utilize the services
af the Divisian of Personnel. Anyexamination procedure for appointment ta a position in classified service
under the division’s special hiring plan shall be conducted an an open competitive basis. Any such
procedures shall be developed to reveal the capacity of the applicant to perform the duties of the position
ar job class for which he or she is competing. The following provisions of this section apply if the division
establishes its own examination procedures.

5.2, The examinations shall, to the extent possible, be developed on the basis of objective analysis
aof the job and with the participation of appropriate job experts and may include: written_tests
performance tests ratings of training and experience, or other assessment procedures related to the

content of the job duties and job performance and will be administered without prejudice to all applicants

in consideration for the position; and scoring and weighting procedures shall be consistently applied and
based on objective [ob criteria.

5.3. The commissioner shall provide a public service announcement of all open competitive
exarninations the division administers at least fourteen (14) days in advance of the closing date for receipt
af applications. Natices of examinations and other publicity may be restricted to the places where
additianal eligible applicants are needed. Public announcement of examinations shall specify the title and
compensation range of the class of position, the duties to be performed, the minimum gualifications
required, the final date on which applications will be accepted, and all other conditions of competition.
The announcement shall also include any special minimum ar substitute position qualification standards
which will be used in evaluating applicants. The commissioner shall develop all announced qualificatians

for examination on the basis of information contained in class specifications, job description, job analysis
information or 8 combinatian thereaf obtained with the participatian of appropriate job experis.

5.4, Filing Applications.

5.4.1 Allapplications shall be made on forms prescribed by the commissioner and must be filed
with the division on or prior 10 the closing date specified in the anngungement. The applications shall be
completed in full and may require the inclusion of documents verifying pertinent education, training,
licensure, eligibility for veterans' preference. or any other information which the commissioner may
consider necessary. All applications shall be signed or affinmed by the applicant. The commissioner may
require electronic completion and submission of applications. Electronic applications shall require the
applicant’s agreed affirmation prior_to submission in_place of applicant signature. For electranic

applications, applicant_affirmation _agreement and application submission shall be equivalent to
affirmation and signature. The commissioner may verify any information provided on or with an

applicatian.
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5.4.2. The commissioner may provide for continugus receipt of applications and for conducting
exarminations as needed.

5.5. Disqualification of Applicants.

£.5.1. The commissioner, in his or her sole discietian, may temporarily or permanently prohibit
the reinstatement, appointment, temporary employment, promotion, reallocation, demotion, lateral
class change, temporary upgrade, transfer, or examination of an applicant, or after examination, may
disqualify the applicant or remove his or her name from a list or certification, or refuse to certify any
eligible on a list if sufficient evidence reveals that:

5.5.1.a. he or she is found to lack any of the requirements established for the position or

class;

5.5.1.b. he or she has been convicted of a crime which has a reasanable connection to the

classification for which he or she is applying;

5.5.1.c. he ar she has made a false statement ar omission of material fact ar has
misrepresented his or her qualifications in his or her applicatian;

5.5.1.d. he or she has previously been dismissed, or resigned in lieu of dismussal, from any
public service for delinquency, misconduct, or other similar cause;

L.5.1.e heorshe has used or attempted to use political pressure or bribery to secure an
advantage in the examination or appointment;

G.5.1.F. he or she has directly or indirectly abtained information regarding examinations to
which he or she was not entitled:

5.5.1.e. he or she has failed to submit his or her application correctly or within the
prescribed time limits;

5.5.1.h._he ar she has taken part in_the compilation, administration, or correction of the
gxamination;

5.51.i. he or she has taken the same exact examination within the prescribed re-test
waiting period;

G.5.1.i. he or she is hot eligible to work in the United States;

5.5.1.k. he or she fails toa comply with any other reasonable requirements established by

the commissioner for the position;

5.5.1.m.he or she has otherwise violated provisions of this rule; or
5.5.1.n. the applicant may be disqualified under applicable law,

£.5.2. The Divisian of Persannel shall provide the commissioner with a compléete list of persons
disqualified for state employment to assure that disqualified persons are not inadvestently appainted to
state employment.

5.5.3. The commissioner shall notify a disqualified appiicant of his or her disqualification.
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5.5.4. Any applicant whose application for a Division of Highways examination has been rejected

may reguest that the comrmissioner reconsider his or her qualifications. The commissioner shall consider
the reguest if it is submitted in writing and received not |ater than fifteen [15] days following the date the
rejection notice was sent. Within thirty {30} days after a properly submitted request for reconsideration
is received, the cormmissioner shall report his or her decision in writing 1o the applicant. The cornmissioner
shall determine that uniform rating or review procedures have been applied. A rating in any part of an
examination shall not be changed unless the commissioner finds that an error has been made. Any
correction resulting from the reconstderation shall not affect a certification or appointment that has

already been made from a list.

5.5.5. The hiring organization may petition the commissianer, in writing, to reinstate an applicant to
the register who has been disqualified under the provisions of this section if the employee was dismissed

or resigned in lieu of dismissal from that hiring organization. Approval of such request is at the discretion
af the commissioner.

5.6, Conduct of Examinations.

5.6.1 If examinations are administered by the commissioner, they shall be conducted in as many
places as are practicable for proper administration, and when found necgssary by the commissioner to

administer more effectively a continuous recruitment program as provided for in this rule. The
commissioner may designate such monitors as may be necessary to conduct exarninations under

instructions prescribed by him or her, and may also arrange for the use of public buildings in which to
conduct the examinations. The commissioner shall praovide for the compensation of monitars and

assistants in accordance with the approved budget for that purpose.

5.6.2. Applicants taking competitive examinatians shall present personal identification which
includes a signature and photograph prior to admission to an examination. Applicants without proper
identification shall not be admitted to examinations.

5.7, 5coring Examinations.

5.7.1. The commissioner shall determine a final score for each applicant's Division of Highways
gstablished exarnination, computed in accordance with the weights established for the several parts.
Failure in any part of an examination may disgualify the applicant in the entire examination and may
disqualify him or her from participation in subseguent parts of the examinatian. All apphicants for the
same position shall be accorded uniform and equal treatment in all phases of the examination procedures.

5.7.2. Any veteran [as defined in Section 2 of this rule) who claims veterans' preference and who
has made a passing grade in ah open competitive examination shall have five (5] points added to his or

ber final earned score. An additional five (S) points shail be added to the sugmented earned score of any

veteran with a compensable service connected disability or who has been awarded the Purple Heart.

5.7.2.3. Any person claiming veterans’ preference or service connected disability preference
shall submit satisfactory proof of his or her service ar disability to the commissioner. Veterans' preference

points are not added to final passing scores on promotional examinations.

5.7.2.b. Toreceive veterans' preference points separation from active duty must have been
under honorable conditions. This includes honorable and general discharges. A clemency discharge does
not meet the requirement aof this subsection. Active duty for training in the military reserve and national
guard programs is not considered active duty for purposes of veteran preference.

£.7.3. The commissioner shall utilize appropriate professional standards, techniques and
procedures in rating the results of examinations and in determining the final scores of competitors.

7
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5.8, If training and experience form a part of the total examination, the commissioner shall

determine a procedure for the evaluation of the training and experience qualifications of the various

applicants. The procedure and standards used in the evaluation shall be job-related and conststenti
applied to all applicants.

5.9. Each applicant passing all parts of the exarnination shall be notified of his or her final score as

soon as practical after the scoring of the examination has been completed and the competitive list
established. The commissioner shall notify an applicant who fails any part af the examination or the total
exarination.

5.10. The commissioner may modify examination procedures ta afford reasonable accommodation
to otherwise qualified disabled applicants. The modifications may include changes in the existing testing
procedures or the use of specific evaluations of the applicants' observable job skills, the applicants’ record
of past parfarmance, experience and training or 3 combination thereof.

5.11. If, within thirty {30} days after recgipt of his or her score notice, an applicant notifies the

commissioner of a manifest error in the scoring of an examination or other evaluation of the applicant’s
qualifications, the commissioner shall,_after verification of the error, promptly correct that error. The
commissioner shall send formal written notice of the correction to the applicant. These carrections of

errors shall not invalidate any certifications or appointments made prior to corrections of the errors,

5.12. The cammissioner is respansible for the maintenance of all records pertinent to the
examinatian pragram in accordance wnh official retention schedules and shall hald the records In

§157-12-6. Applicant lists and registers.

6.1. Establishment of competitive lists; use of registers.

6.1.1. After each examination created and administered by the division, the commissioner shall
prepare a competitive list of persons with passing grades. The names of these persans shall be placed on

the competitive list in the order of their final ratings starting with the highest.

6.1.2. After the layoff of permanent classified employees, the Division of Personnel prepares
registers of gualified permanent classified employees who have been laid off. The commissioner shall
request preference registers from the Division of Personnel for each vacant position to be filled by an

autside candidate.

6.1.3. The Division of Personnel maintains competitive registers of eligible applicants for state
employment. The commissioner may request and select applicants from competitive registers.

§157-12-7. Certification of Eligibles.

7.1. Certification Methods.

7.1.1. The commissioner shall request the appropriate preference register from the Division of

Personnel for each vacant classified position to filled by applicants outside the division. If no appropriate
preference register exists or there are no available qualified eligibles on the appropriate preference

register, the commissioner may request a competitive register. If the commissioner has established an

examination procedure, the commissioner shall certify and submit to the organization seeking to fill a
vacancy the names of persons meeting the minimurn qualifications far the classification.
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7.1.2. If the competitive list established as a result of the division’s examination for a specific

classification is exhausted, the commissioner may certify names from the lists he or she deems most
appropriate.

7.1.3. Aopointments may be made from a certified competitive list anytime within one year of
the date of the certification, or such other timeframe determined by the commissioner to be adequate

for the needs of the division.

7.1.4. If an eligible receives a probationacy or permanent appointment, the eligible waives his or

her right to certification on any other list for any position, the salary of which is either equal to or lower
than that salary covered by hts or her appointment.

715 If inthe exercise of its choice provided in this rule, the hiring organization passes over the
name of an eligible applicant on a competitive list i connection with two (2] separate appaintments it

has made from the register, written reguest may he made to the commissigoner that the name of the
eligible be amitted from any subsequent list for the same position for a period of ng less than ane (1) year
from the date of the request. If, after that one (1] year period, the eligible applicant is again certified for

the same position, and passed over in connection with an appointment, the hiring organization may again
request that the name of the gligible be omitted from any subseguent certification as stated above.

7.1.6. An eligible applicant may be cansidered not available by the commissioner if he or she fails
to reply to electronic communication |i.e., telephone or electronic mail| or a written inquiry by mail after
five {§) days ta his or her last-known address.

7.1.7. If a specific position requires special qualifications that are not cammaon to all pasitions in
that class, the commissioner may limit certification to candidates possessing thase qualifications. Eligible
applicants will be given adequate opportunity for special qualification consideration. The specific criteria
for the restriction of certification shall be based on the duties of the position as verified by job analysis or
by an official pasition description and written justification.

7.1.8. The commissiongr may limit certification to candidates available to work at the location of
the job. The commissioner may further limit certification geographically when the duties of the position
req Uire ragid response to unscheduled emergencies duting off dUII hours. The organization reguesting a
limited certification shall provide written justification of any request for geographic selective certification
based on essential duties of the position. The commissioner shall establish the boundaries of the
acceptable geographic areas based on the specific location and demands of the job. The organization shall
consider candidates living outside the boundary if they are willing to relocate to the area.

7.1.9. Except for preference certifications made by the Division of Personnel, the commissioner

may determine, for certain unskilled or semiskilled job classes for which no previous education, training,
ar experience is required, that eligibles may be selected for certification by lat. In those cases, all eligibles

shall have equal opportunity for certification. No rank order shall be established for the competitive list.
Selection for certification by lot will be determined as vacancy requests are received. Once the
certification has been made for a particular vacancy, a new certification shall not be issued for the same
class and location for sixty (60] days.

2.2. Corrections of Errors.

7.2.1. Inthe event that a name is certified in error and the errar is discovered before a personnel
transaction has been finalized and one of the named applicants is notified that he or she is appointed, the
commissioner shall withdraw the erroneous certification and make a correct certification. If a certification
is to fill more than one pasition, the commissioner shall withdraw only that portion of it pertaining to
positians for which personnel transactions have not been finalized and applicants have not been natified

G
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that they are appointed. Organizations shall only make conditional offers of employment to applicants
until such time the personnel transaction to appoint has received all necessary approvals.

7.2.2. In the event a name is certified in error and the errar is discovered after one of the named

applicants is notified that he or she is appointed but prior to the effective date of the appointment and
the applicant is not disgualified for any of the reasons provided in this rule other than not meeting

minimum qualifications, the commissioner shall withdraw the certification and appointment unless the
applicant provides verification to the commisstonar that:

7.2.2.3. acceptance of the appointment caused the named applicant to change his or her
place of residence; or,

7.2.2.b.__acceptance of the appointment caused the named applicant to resign from a
position that cannot be regained.

7.2.3_ In the event a name is certified in ercor and the error is discovered after the effective date
of the appointment of one of the named applicants or the certification could not be withdrawn the
appointment shall continue. Provided, the applicant or employee is not disgualified for any of the reasons
specified in this rule other than not meeting minimum gualifications and it has been determined by the
commissioner and hiring organization that there is no undue risk in the applicant performing the duties,
If the applicant or employee is not gualified to perform the duties of the position, the organization shall
assipn the applicant to a vacant positian far which he ar she meets the minimum qualificatians, in the
same facation and at the same salary. If continued employment or alternate assignment is deemed

inappropriate by the commissioner, the provisions of this rule regarding separations shall apply.
5157-12-8. Appointments.

8.1. Original Appaintments.

£.1.1. The commissianer shall, for each position, select first from the eligibles on the preference
register. Upon exhaustion of the preference register, the commissioner may select from the competitive
list or may request a register from the Division of Personnel. The commissioner may exclude the names
af those eligibles who failed to answer or who declined appointment or of those eligibles ta whom the
hiring organization offers an objection in writing based an this rule and the objection is sustained by the
commissigher,

8.1.2. In selecting persons from amang those certified, the hinng organization shall give due
consideration, based on job refated criteria, to all available eligibles and may examine their applications
and reports of investigations and may interview them. Final selection shall be reported in writing by the
orpanization to the commissioner and shall include a statement by the hiring organization certifying that
the person charged with making the selection: complied with the requirements of this section; did not
make the selection based on favoritism shown or patronage granted; and, considered all available eligibles
for the position.

£.1.3. If the eligible selected declings the appointment, the hiring grganizatign shall transmit
evidence of declination and other data to the commissioner for the permanent record. The commissioner
may consider_an eligible as having declined appointment if the eligible fails to reply to electronic

commu hication Ji.e., telephone or electronic mail) or a written inquiry by mail after five (5) days. If an

eligible accepts an appointment but fails to repart for duty at the time and place specified, without giving
reasons for the delay satisfactory to the hiring organization and the commissioner, he or she shall be

considered to have declined the appointment.

8.2. Provisional Appointments.

10
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£.2.1. If there are urgent reasons for filling a position and there is no appropriate preference
register and there are fewer than three {3) available eligibles on the competitive list established as aresult
of an examination for the position. and no other appropriate list exists, the hiring organization may submit
to the commissigoner the name of a person to fill the position pending examination and establishment of
a register_ If that person’s gualifications have been certified by the commissioner as meeting the minimum
gualifications as to training and experience for the position, that person may be provisionally appointed
1o fill the existing vacancy until an appropriate competitive list is established and appointment made fram
the list. The pasition must be classified and minimum qualifications established for the position in
accordance with this rule before provisional appointrnents may be made. No provisional appointrent
shall be continued for more than six {6) months from the date of appointment, nor shall successive
provisional appaintments of the same person be permitted, nar shall a position be filled by repeated
provisional appointments.

8.2.2. Time spent on a leave of absence without pay shall not extend the period of a provisional
appointment.

8.3 Temparary Employment.

£.3.1. Hiring organizations may employ individuals for a limited period of time not to exceed 1,000
hours in any twelve-month period in accordance with the provisions of this rule and W, Va. Code 5 29-6-
1 et seq. Individuals employed under the provisions of this subsection are exempt from the classified

service. Provided, temporary employess may be retained in a temporary appointment siatus while
receiving workers' compensation temporary total disability benefits as a result of a personal injury or

illness received in the course of and resulting from employment with the division.

8.4. Posting of Job Openings.

£.4.1. Whenever a job opening occurs in the classified service, the division shall post a notice
within the building, facility or work area and throughout the division that candidates will be considered
to fill the job opening._Posting’s will_also be submitted 1o the Division_of Personnel to be posted so that
all eligible candidates outside of the division may apply. Posting of job openings using the Division of
Personnel’s or the Division of Highway's electronic or other communications media shall satisfy the
requirement to post a notice provided that the division makes regular and convenient arcess to the media
usad available to each ¢lassified employee in the division, or otherwise provides notice to each classified
employee in the division. The notice shall be posted for at least seven (7] calendar days before making an

appointment to fill the job opening. The notice shall state that a job opening has occurred, describe the
duties to be performed, and the class to be used to {ill the job opening.

g8.4.1.a. the terr job opening refers to any vacancy to be filled by original appointment
promotion, demotion without prejudice, lateral ¢lass change, reinstatement, or transfer.

2.4.1.b. The posting notice shall include a description of the duties to be performed by the
person selected, the minimum gualifications for the position, the job class to be used in filling the job
apening, the salary level ar range that will be considered, the full-time eguivalent for the position, and
the job lacation.

8.4.1.c. An established closing date shall allow sufficient time to ensure that the job vacancy
circulation has been posted throughout the agency for a minimum of seven (7] calendar days. The haming
of an individual to fill the position is the appointment and is not altered by the fact that the individual will
not assume the duties until 2 Iater date. Therefore, the commissionegr shall not make an appointment to

a_position prior to the closing date as listed on the posting. The commissioner may accept applications

11
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after the closing date: however, all applications received on or prior to any established cut-off date must
be accepted and considered.

8.4.1.d. The commissioner shall give due consideration to thase empioyees who apply and

are eligible for the posted vacancy.

8.4.1.e. If a pasted vacancy is not filled within one year aof the established closing date, the
organization must re-post the vacancy prior to an appointment to the vacant position.

8.4.1.F The vacancy posting requirerments in this subdivision shall apply to all classifred
position vacancies except vacancies filled as a result of employees exercising bumping or recall rights,
demotions with prejudice or disciplinary transfers for cause,

g.4.1.g Ifanindividual selected for a posted vacancy refuses the offer of employment, fails
t0 report to work, or resigns or otherwise separates from employment within the first ten [10] work days

of employment, the commissioner is not required to repost the wvacancy prior to making another
appointment to the position. Provided that the date and time of separation gccurs within the first ten {10}
work days and the appointment is made within thirty (30) calendar days of the separation and the
appointment is made from the pool of eligible applicants fram which the first employee was hired. This
time period supersedes the one year limitation specified in this subsection.

5157-12-9. Promotions, Demotions, Transfers and Reallocations.

9.1, Method of Making Promotions.

9.1.1. In filling vacancies, the commissioner shall make an effort to achieve a balance hetween
promotion from within the division and the appoaintment of qualified new employees. The commissioner
may fill a vacancy by promotion, after consideration of the eligible permanent employees in the division
ar_in the classified service based on demonstrated capacity and quality and length of service, whenever
practical and in the best interest of the division.

9.1.2. The organization may only consider a candidate for promotion if he or she possesses the
qualifications for the position as set farth in the specificatians far the classification for which he or she is
a candidate, and may require the candidate to qualify for the new position by a promotional campetitive

or non-competitive examination administered by the commissioner.

9.2. Demotions.

9.2.1. The commissioner may demote an employee with or without prejudice and may demote
a probationary employee as provided for in this rule. The organization for whorn the employee works shall

file the reasons far the demotion and the employee’s reply, if any, with the commissioner. Prior to the
effective date of the demotion, the organization head or his or her designee shall:

9.2.1.3. meet with the emplovee in a3 predetermination conference and advise the employee
af the cantemplated demotion, pravided that the canference is not required when the demotion is
reguested by the employee, voluntarily and without duress, such as to accept a posted position for which
the employee has applied;

9.2.1.b. give the employee oral notice confirmed in writing within three {3} working days, or
written notice of the specific reason or reasons for the demotion; and,

personally and reply to the division or section head or his or her desighee. Provided, that fifteen {15] days’
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notice is not required when the demotion is requested by the employee, voluntarily and without duress,
such as ko accept a posted position for which the employee has applied.

9.3, Transfers.

9.3.1. The commissioner may move a permanent employee from a positionin one class to a vacant
positian in another class in the same campensation range if the employee is found by the commissioner

to gualify for the vacant position.

9.3.2. Subject to the posting requirements provided in this rule, the commissioner may transfer a
permanent employee from a position in one organizational subdivision to a position in_another
organizational subdivision at any time,

9.4. Position Reallocation.

9.4.1. Whenever changes occur in the duties and responsibilities permanently assigned to a
position, the commissioner shall reallocate the position to its proper class. The employee or the

arpanization may seek a reconsideration of the decision by submitting a8 written request to the
commissioner within fifteen (15) working days of the notification aof the decision.

9.4.2. The commissioner shall not realiocate a position based on temporary changesin the duties
and responsibilities assigned to the position.

9.4.3. When a position is reallocated to a different class, the incumbent shall not be considered
eligible to continue in the position unless he or she meets the minimum gualifications for the
classification. If ineligible to continute in the position, he or she may be transferred, promoted, or demoted
by the commissianer in accordance with the provision of this rule as the commissioner may determine to

be applicable. In any case in which the incumbent is ineligible to continue in the position, and he or she is
not transferred, promoted or demated, the provisions of this rule regarding separations applies.

9.4.4. The commissioner may temporarily upgrade the dassification of an employee temporariiy
perfoerming the duties of a position in_a higher compensation range due to a separation or an extended

leave af absence, far a short-term project, or in an emergency situation.

§157-12-10. Reinstatement.

10.1. A former employee who had attained permanent status who has resigned in good standing
retired, or who has been laid off is eligibie for reinstatement. Provided that he or she meets the current
minimum_gualifications for the classification. The commissioner may refuse to reinstate a faormer
employee for any of the causes stipulated in subsection 5.5 of this rule. Employees appointed through

reinstatement shall serve a probationary pertod.

10.2. The commissioner shall reinstate all gualifying employees who left state or classified service to

enter the armed forces of the United States ta their former positions or to positians af like class, tenure
and pay within two [2] weeks of their requests provided that such employees satisfy the eligibility
standards set forth in federal law commenly known as the Uniformed Services Employment and
Reemployment Rights Act {USERRA]. The commissioner shall also reinstate, at the end of their recovery

periods, all gualifying employees who are haspitalized for, or convalescing from, illnesses or injuries
incurred in, or ageravated during, the performance af military service provided that such employees
satisfy the eligibility standards set forth in USERRA. The commissioner may permit qualifying employees

to return to wark at less than full duty.

10.3. Any gualifying employee who is reinstated to state or classified employment under the
provisions of subsection 10.2 shall be granted all within-range salary adjustments and may be granted
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salary advancernents he or she would have received had he or she remained in active status in the
classified service. He or she shall be credited with all annual and sick leave accurnulated and unused at

the time the military leave began. The comrmissioner shall uniformly apply the provisions in this section
to all qualifying emplovees who are reinstated to state or ¢lassified employment.

§157-12-11. Reconsideration.

Any applicant or employse may request that the commissioner reconsider a decision which
directly affects the applicant or employee. Unless otherwise specified in this rule, the request must be
submitted in writing within fifteen {15] days of the applicant’s or employee's notification of the decision.
Within thirty (30] days of receipt of the applicant’s or employee's request for reconsideration, the Director

shall notify the applicant or employee of his or her decision,
§157-12-12. Political Activities.

12.1. Noperson may be appointed or employed in any capacity by the Division of Highways who is
a candidate or holds any public office or is a member of any political party committee. An employee of
the division may not be a candidate for or hold any public office or be 3 member of any paolitical party
committiee. An employee of the division who becomes a candidate for or holds any public office ar
becomes a member of any political party committee shall resign or be dismissed from his or her position
with the division immediately on the date of the filing of candidacy or the date of assuming the public

affice or the political party committee membership.

12.2. Any classified or classified-exempt employee who, as a normal and foreseeable incident of his
or her principle activity, performs duties in connection with programs financed wholly or in part by or
whose salary 15 paid for completely by loans or grants made by the United States or a federal agency is
subject to provisions of the Hatch Act for State and Local Government Employees restricting political
activity, 5 WUSC 1501-2. Each organization shall inform all classified and classified exempt employees of
these pravisions and employees shall adhere to these provisions.

§157-12-13. Grigvance Pracedure.

An employee hired for permanent employment may file 3 grievance with the Public Employees
Grievance Board as provided for in W.Va. Code § 6C-2-1 et seq.
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