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FORM 4 - NOTICE OF RULE MODIFICATION OF A PROPOSED RULE

AGENCY Tax
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE No TITLE-SERIES 110-
RULE NAME Farm-To-Food Bank Tax Credit 13DD

CITE AUTHORITY §11-13DD-3(a)and (b)

THE ABOVE PROPOSED LEGISLATIVE RULES, FOLLOWING REVIEW BY THE LEGISLATIVE RULE
MAKING REVIEW COMMITTEE, IS HEREBY MODIFIED AS A RESULT OF REVIEW AND COMMENT
BY THE LEGISLATIVE RULE MAKING REVIEAW COMMITTEE. THE ATTACHED MOFICATIONS ARE
FILED WITH THE SECRETARY OF STATE.

BY CHOOSING YES' I ATTESTTHAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.
Yes

Allen R Prunty -- By my signature, I certify that I am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY Tax
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE No TITLE-SERIES 110-
RULE NAME Farm-To-Food Bank Tax Credit 13DD

CITE AUTHORITY §11-13DD-3(a)and (b)

PRIMARY CONTACT
Mark Morton
P.O. Box 100>

Charleston, West Virginia 23324

SECONDARY CONTACT

Stephen Stockton
P.O. Box 100>

Charleston, West Virgimia 23324

Allen R Prunty -- By my signature, I certify that I am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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SUMMARIZE INACLEAR AND CONCISE MANNER WHAT [MPACT THIS MEASURE WILL HAVE ON
COSTS AND REVENUES OF STATE GOVERNMENT.

According to our interpretation, passage of this bill would result in an
annual revenue decrease of less than $10,000.

Additional administrative costs incurred by the State Tax Department
would be $28,000 in FY 2019 and $15.000 per vear in fiscal vears

thereafter.

Allen R Prunty -- By my signature, I certify that I am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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FISCAL NOTE DETAIL -- SHOW OVER-ALL EFFECTIN ITEM 1 AND 2 AND, INITEM 3, GIVE AN
EXPLANATION OF BREAKDOWXN BY FISCAL YEAR, INCLUDING LONG-RANGE EFFECT.

Effect Of Proposal Current Increase/Decrease  NextIncrease/Decrease Fiscal Year (L pon

{use ' - ") (use ' - ") Full Implementation)
ESTIMATED © o 150e0
TOTAL COST
PERSONAL SERVICES © e 15080
CLRRENT EXPENSES o © °
REPAIRS AND ) e ©
ALTERATIONS
ASSETS © o ©
OTHER © o ©
ESTINATED ) e 10080
TOTAL REVENUES

Allen R Prunty -- By my signature, I certify that I am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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2. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT) PLEASE INCLUDE
ANY INCREASE OR DECREASE IN FEES IN YOUR ESTIMATED TOTAL REVEXNUES.

According to our interpretation, this credit would result in an annual revenue decrease of less than
$10.000. This estimate is derived from actual experience in other states with a sumilar tax preference. The
amount of this proposed tax credit is equal to ten percent of the value of the donated edible agricultural
products by farmers, but does not exceed $2,500 during a taxable vear or the total Personal Income Tax or
Corporation Net Income Tax habihty, whichever is less, in the vear the donation 1s made. If the amount of
the credit exceeds the taxpavers Personal or Corporation Net Income Tax liability for the taxable year, the
amount which exceeds the tax habihts mayv be carned over up to four taxable vears and apphlied as a
credit against the tax hability of the taxpaver.

Additional administrative costs incurred by the State Tax Department would be $28,000 in FY 2019 and
315,000 per vear in fiscal vears thereafter.

Allen R Prunty -- By my signature, I certify that I am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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PLEASE IDENTIFY ANY AREAS OF VAGUENESS, TECHNICAL DEFECTS, REASONS THE PROPOSED
RULE WOULD NOT HAVE A FISCAL IMPACT, AND ORANY SPECIAL ISSUES NOT CAPTURED
ELSEWHERE ON THIS FORM.

n‘a

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Allen R Prunty -- By my signature, I certify that I am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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PROPOSED
TITLE 110
LEGISLATIVE RULE
STATE TAX DEPARTMENT
DEPARTMENT OF AGRICULTURE

SERIES 13DD
FARM-TO-FOOD BANK TAX CREDIT

§110-13DD-1. General.

1.1. Scope. -- This legislative rule sets forth the procedures and reguirements for the State Tax
Department’s administration of the farm-to-food bank tax credit that is established by W. Va. Code
§11-13DD-1, et seq.

1.2. Authority. -- W. Va. Code §11-13DD-5.

1.3. Filing Date. --

1.4. Effective Date. --

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect upon the expiration
of five years from its effective date.

1.6. Applicability. -- The farm-to-food bank tax credit is available to gualified donors who make eligible
and certified donations after December 31, 2017.

§110-13DD-2. Definitions.

2.1. “Agriculture Commissioner” means the Commissioner of the West Virginia Department of
Asgriculture.

2.2. “Agriculture Department” means the West Virginia Department of Agriculture.

2.3. “Credit” means the farm-to-food bank tax credit authorized by W. Va. Code §11-13DD-1, ef seq.

2.4. “Donation” means eligible agricultural products provided free of charge to a non-profit food
program.

2.5. “Farming taxpayer” means a West Virginia taxpaver responsible for, and deriving income of, at least
S1.,000 from growing fruits, vegetables or other edible agricultural products or from raising beef, poultry,
pork, fish or other edible agricultural products.

2.6. “Nonprofit food program” means a surplus food collection and distribution prosgsram operated and
established to collect donated food for redistribution to persons in need and is recognized as exempt from
federal taxation under Section 501(c}{3) of the Internal Revenue Code.

2.7. “Qualified donor” means any donor whose donation(s) has been certified by the West Virginia
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Department of Agriculture, pursuantto §11-13DD-4, and who is otherwise eligible to claim the farm-to-food
bank tax credit.

2.8. “Tax Department” means the West Virginia State Tax Department.

2.9. “Tax Commissioner” means the West Virginia State Tax Commissioner.

2.10. “Value added product” means an agricultural product that has undergone processing, production,
packaging or another form of transformation that enhanced its marketable worth and utility.

§110-13DD-3. Tax Credit Authorized; Effective Date; Administration.

3.1. W.Va.Code §11-13DD-1, efseq., authorizes a tax credit for farming taxpayers making donations of
edible agricultural products to nonprofit food programs on or after January 1, 2018.

3.2. The farm-to-food bank tax credit can be applied against taxes imposed by W. Va. Code §11-21-1, et
seg.and §11-24-1, et seq.

3.3. The farm-to-food bank tax credit cannot be used to offset any tax that is not named in subsection
3.2.

3.4. The taxes imposed by W. Va. Code §11-21-1, ef seg. and §11-24-1, ef seg. are administered in
accordance with the provisions of W. Va. Code §11-10-1, efseq., pursuant to W. Va. Code §11-10-3. Because
the Office of Tax Appeals has jurisdiction to hear and determine appeals from decisions or orders of the Tax
Commissioner denying refunds or credits for all taxes administered in accordance with the provisions of W.
Va. Code §11-10-1, ef seq., the Office of Tax Appeals has jurisdiction to hear and determine appeals from
decisions or orders of the Tax Commissioner denving credits with respect to the farm-to-food bank tax
credit. The West Virginia Office of Tax Appeals lacks jurisdiction to hear appeals arising from actions of the
Department of Agriculture.

§110-13DD-4. Procedure for Certification.

4.1. In addition to the definition set forth in W. Va. Code §11-13DD-2(3), “edible agricultural product”
shall include the following:

4.1.a. Fruits and vegetables:

4.1.b. Meats, including fish:

4.1.c. Grains:

4.1.d. Dairy products: and

4.1.e. Value added agricultural products, such as honey and other food products produced in West
Virginia in accordance with the provisions of W. Va. Code §11-13DD-2(3).

4.2. Afarming taxpaver who wishes to make aneligible donation must take the donated product(s) to a
qualifying nonprofit food prosram and present the receipt form promulgated by the Department of
Agriculture, pursuant to W. Va. Code §11-13DD-4, for completion.
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4.4. After the receipt form has been completed by the nonprofit food program, the farming taxpavyer
shall submit the receipt form to the Department of Asriculture for certification.

4.5. After the Department of Agriculture has reviewed the receipt form and chosen to either make
certification or deny certification, if certification has been sranted, the farming taxpaver shall maintain the
certified receipt form with his or her records.

4.6. The donation shall be valued in accordance with the provisions of W. Va. Code §11-13DD-4. If the
value of the donation cannot be determined in accordance with the provisions of W. Va. Code §11-13DD-4,
the taxpayer shall determine fair market value based upon West Virginia market data.

§110-13DD-5. Application for and Amount of Tax Credit.

5.1. At the conclusion of the tax year during which the farming taxpaver has made eligible donations
that have been certified by the Department of Agriculture, the farming taxpayer may apply to the Tax
Commissioner to receive the farm-to-food bank tax credit.

5.1.a. The amount of the credit shall be based upon the certification provided by the Department of
Agriculture, although the limitations set forth in W. Va. Code §11-13DD-3 shall apply.

5.1.b. The farming taxpaver shall make application for the farm-to-food bank tax credit on a form
approved by the Tax Commissioner, which shall be filed at the same time as either the Personal Income Tax
return or Corporate Net Income Tax return, depending upon which of these two taxes is the tax for which
the credit is being requested.

§110-13DD-6. Limitations on Tax Credit.

6.1. Beginning in the yearin which the farm-to-food bank tax credit is claimed, the following rules shall
apply:

6.1.a. The farming taxpaver shall use the credit to offset its payment of or liability for either
Personal Income Tax or Corporate Net Income Tax for the tax yvear during which the eligible, certified
donation was made.

6.1.b. If any credit remains after application during the first year, the remaining credit may be
carried over for each of the next four tax vears unless it is sooner used.

6.1.c. The creditis not refundable, it may not be carried back to prior tax years and it may not be
transferred.

6.1.d. Electing small business corporations, limited liability companies, partnerships and other
unincorporated organizations shall allocate the credit allowed by W. Va. Code §11-13DD-1, et seqg. among its
members in the same manner as profits and losses are allocated in the taxable vear.

6.1.e. Ifasmall business corporation, limited liability company, partnership or other unincorporated
organization claims the credit, the cap established by W. Va. Code §11-13DD-3shall apply at the entity level,
and each individual taxpaver claiming the credit mustclaim it in the manner described in subdivision 6.71.d.
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6.2. Forfeiture of Credit. The farm-to-food bank tax credit shall be forfeited by the farming taxpaverin
the following circumstances:

6.2.a. If the farming taxpaver becomes no longer subject to the taxing authority of the State of West
Virginia. This includes, but is not limited to, a change in the tax attributes of the taxpayer, such as, for
example, changing from an S corporation to a C corporation.

6.2.b. If the creditis not depleted in the first tax year and carry-over credit is not completely used
during the subseguent four tax years.

6.2.c. If the Tax Commissioner receives notification from the Department of Agriculture that the
certification was issued in error, including errors stemming from the limitations imposed by W. Va. Code
§11-13DD-3. A tax liability may result for any tax year in which the credit has been claimed if this occurs.

6.2.d. If the Tax Commissioner becomes aware that the limitations imposed by W. Va. Code
§8§11-13DD-3(b) or (d) have been exceeded. A taxliability may result for any tax yvear in which the credits
claimed exceed the limitations specified in W. Va. Code § 11-13DD-3.

§110-13DD-7. General Procedure and Administration.

7.1. Requirements to Claim the Tax Credit. To claim a tax credit, the farming taxpayer shall comply with
the provisions of W. Va. Code §11-13DD-1, et seq. and this rule, and shall timely provide complete and
accurate forms, returns, schedules and other information required or reguested by the Agriculture
Commissioner or Tax Commissioner.

7.2. Applicability of Other Laws. Application of this credit and eligibility for this credit shall not affect or
abrogate application of the provisions of any portion of chapter eleven, or any other section, of the West
Virginia Code.

7.3. Maintenance of Records. A farming taxpayer shall maintain the records required to verify the
validity of its eligibility for the tax credit and the accuracy of the amount of tax credit claimed. The receipt
form returned to the farming taxpayer by the Department of Agriculture shall be considered persuasive
evidence of eligibility for this credit.

7.4. The farming taxpaver who claims the farm-to-food bank tax credit remains subject to audit by the
Tax Commissioner or his or her designee.




