38 CSR 2
WEST VIRGINIA SURFACE MINING RECLAMATION RULE
RESPONSE TO COMMENTS OF THE 2018 PROPOSED RULE CHANGE

On June 16, 2017, the Division of Mining & Reclamation (DMR) commenced a thirty-day public
comment period and subsequently held a public hearing on July 18, 2017 to accept oral comments on
proposed revisions to legislative rule 38 CSR 2. Written comments were also accepted through the close
of the hearing on Wednesday, July 18, 2017. Below, DMR is addressing all comments received.

A. 38§ CSR 2 § 2.37. Deletion of the definition of “ Completion of Reclamation”

There 1s no federal counterpart for this defimtion. In addition, the phrase in used throughout the 38 CSR 2
and has different requirements and/or meanming depending on what the section or activity being described.
This change will not impact compliance with the State water quality law and/or rules

Therefore, to prevent confusion the defimtion 1s being removed.

B. 38 CSR 2 §6. Blasting

This proposal consolidates all the blasting requirements under 38CSR2; deletes certain sections that have
no federal counterpart; modifies certain sections to be analogous to their federal counterpart and to be
consistent with the recent changes in the code HB 4726 (2016 Regular Legislative Session) and SB 687
(2017 Regular Legislative Session). The amendment modifies §38-2-6 (Blasting) and create new sections
38-2-25 thru 27 (Certification of Blasters; Blasting Damage Claim and Arbitration for Blasting Damage
Claims and Explosive Material Fee, respectively).

It also modifies the notification requirements for preblast surveys to be consistent with change made in
§22-3-13a. (Preblast survey requirements by SB 687 (2017 Regular Legislative Session) which among
other changes removed the seven tenth of a mile for preblast surveys.

All Coal Miming Inspectors are required to take and pass Examination for Certified Blaster and are
continually provided refresher courses in blasting as well as other areas.

Once the requirements have been consolidated, 199CSR1, Surface Blasting Rule, can be rescinded (HB
4726)

C. 38CSR 2§ 11.3.1

There 1s no proposed change to this section. The deletion contained 1n 11.3.£.9 was 1n error and will be
corrected. This section was added 1n 2012 to allow for a bond to guarantee treatment of long-term, post-
mining water discharges from coal permits. In addition to the bonds currently allowed by law, either a
trust fund or an annuity could be furnished to guaranice post-mining water treatment.

D. 38 CSR 2 §11.4 Incremental Bonding

To match the language of the code as modified by SB 687 (2017 Regular Legislative Session) and to be to
be analogous to its federal counterpart.
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WEST VIRGINIA SURFACE MINING RECLAMATION RULE
RESPONSE TO COMMENTS OF THE 2018 PROPOSED RULE CHANGE

E. 38 CSR 2 § 12.2 Requirement to Release Bond

To match the language of the code as modified by SB 687 (2017 Regular Legislative Session) and 1s akin
to 1ts federal counterpart. SB 687 made numerous changes to §22-3-23 one was removing the phrase

“Two years after the last augmented seeding “. As proposed §38-2-12.2 murrors 1ts federal counterpart
except for 38 CSR 2 12.2.a.4 (previously 38 CSR 12.2.¢). The federal regulations do not contain the
requirement of 38 CSR 2 12.2.a.4. The purpose of 38 CSR 2 12.2.a.4 (previously 38 CSR 12.2.¢) was to
provide a mechanmism for termination of jurisdiction under the State mining program once continuing
financial assurance have been established (30 CFR § 700.11D.) The termination of jurisdiction under the
State mining program does not a permittee's responsibility to comply with their NPDES permits nor does
it prevent enforcement by the agency under the Clean Water Act and West Virginia Water Pollution
Control Act

This change will not impact compliance with the State water quality law and/or rules. There 1s no change
in the performance standards for releases.

F. 38CSR 2 §12.4 Forfeiture of Bond

As proposed §38-2-12.4 mirrors 1ts federal counterpart 30 CFR § 800.50. Since 1t mirrors 1its federal
counterpart 1t meets the requirement to be as stringent as 30 CFR § 800.50. This change will not impact
compliance with the State water quality law and/or rules.

G. 38 CSR 2 § 12.5 Water Quality Enhancement

Changes to Code regarding The Special reclamation fund and the creation or the special reclamation
advisory council renders this section obsolete. In addition, there 1s no federal counterpart to 1t.

H. 38 CSR 2 § 14.5.b Effluent Limitations

As proposed and noted by the comments §38-2-14.5. b mirrors 1ts federal counterpart 30 CFR § 816.42.
Since it mirrors its federal counterpart 1t meets the requirement to be as stringent as 30 CFR § 816.42.
This change will not impact compliance with the State water quality law and/or rules.

I. 38 CSR 2 § 17 The Small Operator Assistant Program

There 1s no proposed change to this section. Note, there has not been any federal funding for the program
for over 10 years.

J. Compliance with all applicable State and Federal water quality laws and regulations and with
the effluent limitations
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RESPONSE TO COMMENTS OF THE 2018 PROPOSED RULE CHANGE

These changes will not impact compliance with the State water quality law and/or rules. It will not affect
the effluent limitations since the changes are limited to 38 CSR 2. There are no changes to any State

Water quality laws and/or rule or effluent limitations by this proposal.

K. Does not fully addressed SB 619.

The purpose of these amendments 1s to address HB 4726 (2016 Regular Legislative Session) and SB 687
(2017 Regular Legislative Session). Senate Bill 619, directs agencies to review their respective
regulations, guidelines, policies, and recommendations to determine whether they are more stringent than
their federal counterparts. Each agency must submit a report to the Legislature by November 1, 2017,
identifying rules that are more stringent than the federal counterpart.
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P RO CEEDINGS

MR. GLANCE: Good evening. I’m Jacob
Glance from the Department of Environmental
Protection’s Public Information Office. Welcome to
tonight’s public hearing on 38CSR2Z.

Also here this evening are Charlie
Sturey and Carol Anderson, also with the West
Virginia DEP.

The purpose of tonight’s hearing 1i1s to
give you the opportunity to share your comments with
the DEP about 38CSRZ.

Tonight’s hearing i1s being recorded by
a court reporter so that the comments shared can be
part of the rulemaking record.

To ensure that we successftully achieve
the purpose of this meeting, we ask that everyone 1s
respecttful and considerate of each other by
refraining from interrupting others while they are
speaking and keeping your comments on topicCc so that
our time 1s used efficiently.

We have si1X speakers signhed up to
speak, so I think the time 1limit for each speaker
will be five minutes.

For those wishing to speak, when I call
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you up to provide your comments, please state your
nhame and say 1f you are representing any groups or
organizations.

IfT you have written comments that you
would Tike to submit, 1n addition to your spoken
comments, hand them to me after you speak or at the
conclusion of this hearing.

IfT no one has any questions about the
format, we will begin the hearing with our fTirst
speaker. Our first speaker 1s Jason Bostic. After
Jason 1s Chad Cordell.

MR. JASON BOSTIC: Thank you, Jake. Good
evening. My name is Jason Bostic, and I am the vice
president of the wWest virginia Coal Association, and
thank you for the opportunity to speak on the
agency’s proposed revisions to the State’s Mining
and Reclamation Rules.

In addition to my comments tonight, the
Association has already fTiled detailed written
comments on the proposed revision.

At the outset, I think it’s appropriate
to commend the staff of the Division of Mining and
Reclamation for their efforts to revive the State’s

administrative rules for coal mining as mandated by
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F8-CSR-7 //18/17 5

the legislature with the passage of three separate
bills, the most recent legislation being enacted 1n
March of this vyear.

The rule changes proposed by the agency
may be the most extensive rulemaking on these
provisions since the State originally attained
primacy 1in 1981. Obviously, this was no easy
undertaking and the staff of the Division of Mining
and Reclamation 1s to be complemented for completing
their revisions 1n time for consideration by the
legislature in the 2018 session.

As we discuss 1nh more detail 1n our
written comments, these changes are certainly
welcome and they do bring the State’s program closer
to providing the stability and predictability sought
by the legislature. But as we note in more detail
in our written comments, they simply do not go far
enough.

Several key provisions that exceed the
corresponding federal requirements under the surface
mining control reclamation act or the clean water
act remain codified 1n the State’s rules under the
current proposal.

We believe this 1s contrary to the
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intent of the legislature as expressed 1n Senate
Bill 687.

More importantly, these provisions also
maintain language and reguirements that have over
the years allowed the interpretation and
implementation of the State’s mining regulatory
program to be hijacked by adverse federal
administrations, activists groups and activist
judges, which work them to their 1iking to achieve a
political end as 1t regards coal production 1n the
mountain state. As a result, West virginia has
regulatory requirements that exceed those of the
federal government and impose requirements that do
hot exist anywhere else in the country for coal
mining or for any other industrial activity.

The Association believes these
provisions identified specifically 1n our written
comments must be removed from the State program to
stabilize 1t for the sake of the thousands of West
Virginians that work in the coal mining i1ndustry,
and to keep control of the State’s program exactly
where it belongs, with the West Virginia Department
of Environmental Protection and the wWest vVirginia

Legislature.
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Importantly, the changes made by the
Agency and the additional revisions we believe are
hecessary to the rule, will not reduce environmental
protection, but actually increase 1t by assuring
that both the Surface Mining Act and the Clean water
Act are implemented and enforced as intended i1nstead

of one program in favor of another.

Thank you.
MR. GLANCE: Chad Cordell, and after Chad
is B1ll Price.
MR. CHAD CORDELL: Thank you. I will be

submitting written comments at the end of the
hearing tonight, but I want to bring up one point 1n
particular that I think needs some extra scrutiny.

There are two places in these proposed
changes where the two-year essentially vegetative
waiting period for Phase II bond release 1s being
removed from the regs. I would just like to go
ahead and read from my comments that I’ve written,
and then I’11 add a bit to that.

Subsection 9.3.d removes the sentence
that says not less than two years following the last
date of augmented seeding, and then continues the

secretary shall conduct a vegetative 1inspection to
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verity the applicable standards for vegetative

success has been met.

The DEP should detain requirements for
the minimum two years of non-augmented vegetative
growth prior to inspection for Phase II bond
release. Otherwise, the agency has no assurance
that this seeding and planting will be successful 1n
the long term. It’s a simple matter for DEP to
hydro-seed and make a disturbed area look green and
lTush for a few months. Of much greater importance
though 1s the long term stability of the vegetation
and 1ts ability to stabilize the land to prevent
erosion that would cause sedimentation and
impairment of receiving streams.

Two years should be considered the bare
minimum required to make a determination of long
term vegetative viability, and the requirement for
such should be retained 1n the rule.

Then we see the same strike 1n Section
12.2.e.2.a, which states not less than two years
atter the last augmented seeding, standards for re-
vegetation success has been met, and that sentence
has been struck for the proposed rule.

As discussed above, this attempt to
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rush the timeline for Phase II bond release by
removing the two-year vegetative waiting period will
lead to poor vegetative outcomes, 1ncreased erosion
and stream sedimentation.

Thi1s regquirement needs to stay 1n the
rule.

I have some personal experience
witnessing 1ssues with failure of revegetation.
Right down the road here at the closest strip mine
down the road on MacCorkle, which 1s the Rush Creek
Complex. I was out on a site visit on the Rush
Creek Complex 1n early April, and the permits that
make up the Rush Creek Complex have been 1n
reclamation for several years now.

wWhen you go out on that site, you look
around and you see failures of vegetative
establishment throughout, wide spread across these
permits.

These areas have been seeded
repeatedly, and the vegetation keeps washing away.
This 1s an example of why 1t’s so important to have
some long term standard, at least two years at the
minimum, before you grant Phase II release, because

1T you grant that Phase II release prematurely, 1t
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38-CSR-2 7/18/17 10

becomes much more difficult to i1dentify and address
the issues with vegetative failure on these sites.
The rest of my comments will be

contained 1n the written comments. Thank you.

MR. GLANCE: Up next 1s B1ll Price. After
Bill 1s Angie Rosser. By the way, at the end of the
hearing, I will be asking 1t anybody else wants to
speak. So 1f you didn’t sign up to speak at the
beginning of the meeting, 1f something comes to you
during the course of the public hearing that you

want to enter into the record, you can do that after

our last speaker. Bill.
MR. BILL PRICE: Thank you. Good evening.
My name 1s Bill Price. I am an organizing

representative for the Sierra Club based here 1in
Charleston and throughout West Virginia. I am also
formerly and for many years a resident of a little
town called Dorothy, West virginia, where I spent
most of my 1life.

In that community every day, from the
time that a surface mine would go 1n, we started
hearing the blasting, not just at my home, but 1n
other homes around the area, and that led to a lot

of anxiety around property damage, and what we could
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do about that.

These rules as they are currently
drafted, would take away protections that
communities around large mountaintop removal
projects think 1s necessary to hot create a
situation where the property 1s -- the values are
lessened or their homes are damaged to the point
where they have to move away.

We will point out a few of these 1n
comments tonight, and then we also have written
comments that I’11 be happy to submit about this
rule.

One of those has to do with the
deletion of the term that blasting plans would
minimize. It doesn’t use the word “minimize.” It
actually puts the word minimize 1n there, reduces
the -- and takes out the words “to the maximum
extent technically feasible.”

Now, Tirst of all, I’m not really happy
with that language, because I think that’s not as
clear as 1t should be, but certainly to take and
remove those words as a way of measuring blasting

damage, and then putting up something that says we

are going to minimize any adverse 1mpacts 1S unclear
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38-CSR-2 7/18/17 19

and reduces the protection of the communities around
these mines.

At the very least, the rules should be
kept in with that wording of the maximum extent
technically feasible.

The new rule, proposed rule, also
changes and omits a provision about a blasting
hotice sent to residents within seven-tenths of a
mile of a blasting.

Let me be clear here. Wwe don’t think
that’s enough, but 1t should certainly still be 1n
there. We believe that the coal industry and the
coal company that 1s going to blast that mountain
away around these communities should be required to
at the very least let people know when blasting 1s
going to occur.

There are already requirements 1n there
about the necessity of having a pre-blast and the
rights of people to have a pre-blast survey. Why
would you still have that very needed protection and
then not have a notification process 1n there also?

We urge no change of the rule there.

There’s also the point of the rule that

talks about -- that eliminates the i1deal of the
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requirement of the wWest VvVirginia DEP to “make
avallable information or material educating the
citizens about pre-blast surveys and blasting.”

If the intent behind that 1s to
eliminate the agency’s responsibility to do that,
that’s terrible. It’s absolutely -- I just can’t
phantom why 1f you’ve given the right for a pre-
blast survey, why you would not want to educate the
citizens to their rights?

Eliminating that means -- tells the
people 1n the communities that the West Virginia
Department of Environmental Protection 1S not
concerned about their anxiety around blasting 1n
that area. I don’t think that’s where you want to
go, but 1f it 1s, that’s a terrible admission.

We are all here understanding that the
wWest Virginia Department of Environmental Protection
1s under-resourced, and 1t the West Vvirginia
Department of Environmental Protection wants to join
with citizen groups and residents around mountaintop
removal sites to ask for more money so that 1t can
do 1ts job properly and better, we’ll join 1n that.
I don’t know 1f the Coal Association would like to

join 1n asking for more resources for the West
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vVirginia DEP so that they can do their job so that
it’s fully protective of the citizens of West
virginia, but I know people who are and will.

The other change, and I will try to
close with this one. The other change 1n regards to
blasting 1s that 1t eliminates the requirement that
blasting damage claims would be i1nvestigated by a
certified inspector.

I’m sorry. If I build a house, and I
put my own electricity wiring in 1t, I have to have
that inspected by a certified inspector that says
that wiring is up to snuff, 1s good so I don’t burn
my house down.

You would think that the requirement of
a certified inspector for something that can be as
damaging as blasting to the homes in these
communities, would be a no brainer. But 1t’s
unclear 1f you eliminate that 1n the rule, who and
to what degree they would be qualified to perform
such an 1nvestigation.

We also feel that there needs to be a
time 1imit 1n that 1nvestigation so that 1t a blast
occurs, I see a crack in my foundation, that I don’t

have to walt and wait and wait for somebody from the
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DEP to finally get out there. So we would urge five

to ten days limit that an 1nvestigation has to be
began 1n that limited period of time so that we are
hot just walting and waiting for the DEP to take
action.

We believe that all of these are
reasonable suggestions. Again, we stand ready to
work for the west Vvirginia DEP on getting more
funding 1n these tough economic times, but the Wwest
Virginia DEP’s work 1s extremely important to the
residents of west virginia, and we all want you --
to see you do a better job.

Thank you.

MR. GLANCE: Up now 1S Angie Rosser.
After Angie 1s John Doyle.

MS. ANGIE ROSSER: Good evening. Angie
Rosser representing the wWest virginia Rivers
Coalition, and we refer you to the written comments
that we have submitted that detail concerns related
to reclamation, blasting, 1nsurance and bonding
regulations and effluent limitations.

We do have serious concerns about the

overall bonding system that i1s potentially setting

us up Ttor economic and ecological disaster in vyears
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to come. We urge that the agency work proactively
with stakeholder involvement on making policy
recommendations to fTix this fragile system.

The focus of my comments this evening
reinforce DEP’s attention to the proposed changes 1n
§14.5.b dealing with effluent limitations. This
section of the proposed rule would delete the
lTanguage prohibiting mining discharges that cause a
violation of water quality standards and replace 1t
with language requiring such discharges being made
in compliance with all applicable state and federal
water quality laws and regulations and another
section of the rule that also deletes the definition
of completion of reclamation, which currently
provides that reclamation 1s only complete when all
applicable effluent and applicable water quality
standards are met.

It appears fTrom these changes combined
that DEP 1s attempting to remove the requirement
that mining discharges not cause violations of water
quality standards, and the rationale for these
policy changes need explained.

We contend that 1f the proposed

language 1s somehow read or 1nterpreted to allow
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honcompliance with water quality standards, 1t 1is

flat-out 1llegal and pre-empted by federal law.

DEP’s rules cannot be less stringent
than, or inconsistent with OSM’s rules which
requires compliance with all applicable water
standards.

It you look back at the historical
record it shows that both OSM and EPA have
previously found that requirement to comply with
water quality standards 1s necessary 1in order to
comply with SMCRA and the Clean Water AcCt.

our grave concern 1s that 1f DEP 15
intending to amend 1ts regulations to ighore
violations of water quality standards, 1t 1s 1n
essence sanctioning wholesale impairment of our
state’s waters on a regional scale.

A West Vvirginia federal district court
held 1n four citizen enforcement cases that eight
coal mines have violated the narrative permit
conditions 1n their permits by discharging high
levels of ionic chemicals that have caused
biological 1mpairment 1n violation of West
Virginia’s narrative water quality standard for

biological i1ntegrity.
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The same type of violations are
occurring at many other west Vvirginia mines with
large valley fills. EPA stated 1n 2011 that nine
out of every 10 streams downstream from a surface
coal mining operation were i1mpaired based on genus
level assessment of aquatic life. Allowing these
violations to go unaddressed and unremedied would be
a clear violation of federal law and a clear
violation of our members’ right to use and enjoy
healthy waterways.

So 1t appears without any legitimate
reasons stated so far that west Vvirginia 1S trying
to eliminate an existing program provision that
requires a permit condition mandated compliance with
water quality standards.

The agency 1s not denying that coal
mines with valley fills are violating water gquality
standards. It 1s not denying that the existing
requirement 1s necessary to prevent violations of
water quality standards.

SO our question 1s why delete this
program?

We understand that many of the proposed

changes 1n this rule are initiated by the passage of
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Senate Bi1ll 687, possibly other bills. However, 1n
a look at 687, we don’t see any directive that
dictates this specific change.

So on 1ts face, 1t appears like 1t
boils down to a deliberate effort to prevent
enforcement of federally enforceable water quality
standards to protect the mining industry while
escaping both citizen enforcement and federal
oversight, and 1n the meantime, our rivers and

streams and the people who rely on them pay the

price.
Thanks.
MR. GLANCE: John Doyle. After John 1s
Jim wWaggy.
MR. JOHN DOYLE: Thank you. I am John
Doyle. I am here on my own behalf.

I served 22 years 1n the west Virginia
House of Delegates, and whenever the legislature
passes a statute and assigns the enforcement of that
statute to a particular agency, 1t 7pso facto gives
that agency some discretion in enforcing the
Statute.

I would 1li1ke to suggest that while I’m

hot 1n favor of penalizing the coal i1ndustry
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certainly, you have to stop and think there are
other industries in our state that rely on clean air
and clean water and clean land, and particularly the
tourist i1ndustry.

wWhile our governor has strongly
promoted the coal industry, he has also strongly
promoted the tourism industry, and again,
particularly when 1t comes to water for drinking and
for recreation. I think 1t 1s critical that you use
whatever discretion you have to make sure that
hothing 1s done to impair drinking water and
recreation water.

Also I would 1i1ke to point out that, as
has been mentioned before, the bonding requirements
on the reclamation from a physical standpoint, 1t 15
critical that the bonding be sufficient to cover
anything that remains 1f somebody -- 1f a company
goes bankrupt or leaves the site, you’ve got to have
enough there.

That’s all I have to say. Please use

your discretion on behalf of the people of West

virginia.

MR. GLANCE: Jim Waggy 1S up next.

MR. JIM WAGGY: SO my name 1s Jim Waggy,
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Charleston, West Virginia 235339
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and I am with West Virginia Kanawha Forest
Coalition.

Some of the preceding speakers have
mentioned specific examples of how these proposed
changes would weaken the regulations, and as I read
over the regulations, that’s what 1t looks like to
me that 1t would be a matter of weakening them.

So I would like to raise a guestion
just 1n general terms why 1s that the approach we
are taking now? Wwhy are we weakening rather than
strengthening these rules and regulations?

I can understand there’s a lot of
financial uncertainty i1n the coal 1ndustry right
how, both now and looking toward the future with all
the bankruptcies that have occurred and the
restructuring.

I can understand why they would look
for ways to save costs. However, I feel like this
financial uncertainty 1s all the more reason to be
concerned for a regulatory agency that companies
will not retain sufficient financial strength to
complete reclamation to a satisfactory extent.

I was on the same visit that cChad

Cordell mentioned earlier, an all day visit up at

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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the Rush Creek and KD-1 mine complex. It’s just as
he mentioned a few minute drive from here, and
that’s a clear example that even with the existing
rules we have now, we’re not getting good outcome.
we’re far from 1t, and I don’t think that’s the only
place we could look, and I definitely know 1t’s not
the only place we could look to find those same kind
of problems.

I think we can also look at the federal
-—- the law suits that have taken place 1n federal
court, and the outcomes there that clearly
demonstrate that water quality standards are not
being upheld under the existing rules.

SO 1t seems to me that 1n this
environment of such great financial uncertainty, 1T
any changes need to be made to the regulations, they
should be changes that strengthen the -- strengthen
them and ensure that the responsibilities and the
costs of successful reclamation don’t end up
shifting from a coal company to the Department of

Environmental Protection and the citizens of west

virginia.
Thank you.
MR. GLANCE: There are some other people
CAPITOL CITY REPORTING (304) 344-9305

Post Office Box 11394
Charleston, West Virginia 235339
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who signed in, but they didn’t indicate 1T they
wished to speak. Anybody else who wishes to speak
tonight?

MR. CHAD CORDELL: I have a couple more

comments I would like to add.

MR. GLANCE: Sure, come on up.
MR. CHAD CORDELL: Chad Cordell again with
the Kanawha Forest Coalition. I’ve been to a couple

of hearings here, and it’s a little disconcerting
because I feel like the people often who are making
the decisions on whatever topic the hearing 1s
about, aren’t here. I keep looking over here
because you all are the people here with the DEP,
but I want to be talking to the people or the person

who 1s actually making the decision, and I feel 1like

it’s very important for that -- okay, great.
MR. CHARLIE STUREY: I respond to all
comments.
MR. CHAD CORDELL: Can you answer

gquestions?

MR. CHARLIE STUREY: NO, NOT nhow.

MR. CHAD CORDELL: Is there a public forum
in which the public can ask questions about these

changes, some of which are complex and deal with

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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lots of different rules and laws and what-not? 1Is
there a forum 1n which the public can ask guestions
about the changes that are being proposed about the
motivation --

MR. CHARLIE STUREY: There’s a difference
between a meeting and a hearing. This 1s a hearing
versus meeting. If 1t was a public meeting,
probably yes. A hearing, we cannot -- legally
cannot, cannot give a comment to anybody until the
close of the hearing about any rule.

MR. CHAD CORDELL: Is there a meeting, a
public meeting --

MR. CHARLIE STUREY: There 1is no state law
for a public meeting. There 1s for a hearing.

MR. CHAD CORDELL: would you be willing to
hold a public meeting 1n which questions could be
asked and answered?

MR. CHARLIE STUREY: I’m not the person
who makes that decision. It 1s not part of the
rulemaking process of the legislative process act.
Now, the legislature can and has had public meetings
during session. They do that. But during
rulemaking, I do not know of anything called a

public meeting. I can’t even say that to you.

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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MR. CHAD CORDELL: For the record, since
we haven’t met, could you answer the question of
what 1s your name?

MR. CHARLIE STUREY: Charlie Sturey.

MR. CHAD CORDELL: And what 1s vyour
position with DEP?

MR. CHARLIE STUREY.: I'’m a Deputy

Assistant Chief.

MR. CHAD CORDELL: Okay, wonderful. Thank
you. I was about to phrase this as a question.
I’11 phrase 1t as a statement instead. My

presumption 1s that you will be making the decision
to either move ahead or to retract these proposed
changes with the Secretary and other people who are
involved --

MR. CHARLIE STUREY: It will be filed with
the Secretary of State.

MR. GLANCE: The court reporter 1s having
trouble getting all this back and forth. So 1f we
can continue this discussion later after the meeting
has concluded.

MR. CHAD CORDELL: All right, excellent.
Thank you. One fTinal suggestion for the record 1s

that I would love to see the Secretary of the DEP

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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attend these hearings as well so that he can hear

from the public and hear our concerns and comments.

Thank you.

MR. MICHAEL WHITTEN: I would 1like to
speak too.

MR. GLANCE: what 1s your name?

MR. MICHAEL WHITTEN: Michael whitten.

MR. GLANCE: Michael whitten, vyes.

MR. MICHAEL WHITTEN: I am here with my
brother, Ronnie. We have both been coal miners. He
was disabled in the mines. I worked eight-and-a-

half years i1n the mines, and I worked construction
as a contractor at mines probably eight or ten years
atter that off and on in the mines, and many, many
of the strip mines, seen many, many of these nasty
hundred-plus ponds. I saw the damage and
destruction, and my brother lives at Prenter. It
didn’t used to be famous, but I think 1t’s world
famous now for bad water. 1I’ve drank it and took
showers 1n 1t. In fact, I was up there this evening
and took a shower, but he’s got clean water now.
It’s from the Elk River.

We’re concerned about water quality.

what drains off the strip mines goes 1n my creek and

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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into my river. We baptize in our river. Our church
does.

The stream that runs six miles from the
top of the mountain where I live to Coal River, Big
Coal River, my community and I have cleaned all that
out, and cleaned 1t so 1t would be a cleaner stream
and it would be clean when 1t ran -- and 1t runs 1n
just right above where we baptize.

We think these regulations would not
keep our streams clean, and I’'m worried about the
bond 1ssue too. Me as a taxpayer, nexXxt month I’m
going to pay our county $1,200 tax. I’m a taxpayer,
and I don’t want to be paying for these mines that
leave this property, because I’ve seen 1t 1n my
lTifetime when I worked on the strip. I have worked
at mines that mines pull out that didn’t pay their
last wages and they left a mess, and we taxpavers
pay for 1t and I have to pay for 1t.

Thank you.

MR. GLANCE: Anyone else who wishes to
speak tonight? If not, this concludes the public
hearing on 38CSRZ2. This also concludes the public
comment period fTor this proposed rule.

Thank you all for your

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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participation and have a nice evening and a safe

trip home.

e S T

CONCLUDED AT 6:45 P.M.

e

CAPITOL CITY REPORTING (304) 344-93035

Post Office Box 11394
Charleston, West Virginia 235339
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REPORTER'S CERTIFICATE

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to wit:

I, Donna H. Miller, Notary Public in and for
the State of West Virginia, duly commissioned and
qualified, do hereby certify that the foregoing was
duly taken by and before me, under the West Virginia
Rules of Civil Procedure, at the time and place and
for the purpose specified in the caption thereof.

I do certify that the said hearing was
correctly taken by me by means of the Stenomask; that
the same was transcribed by me, and that the said
transcript 1s a true record of proceedings had.

I further certify that I am not connected by
blood or marriage with any of the parties to this
action, am not a relative or employee or attorney or
counsel of any of the parties, nor am I a relative or
employee of such attorney or counsel, or financially
interested 1n the action, or i1nterested, directly or

indirectly, 1n the matter 1n controversy.

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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Given under my hand this 24th day of
July, 2017.
~ ponna H. Miller
Notary Public
My commission expires October 1, 2023.
CAPITOL CITY REPORTING (304) 344-9305

Post Office Box 11394
Charleston, West Virginia 235339




Anderson, Carol Y

From: Ashlee Riner <ar2234@cornell.edu>

Sent: Friday, July 14, 2017 2:04 PM

To: DEP Comments

Cc: Derek Teaney

Subject: Proposed Surface Mining Reclamation Rule 38 C.S.R. § 2 Comment Letter
Attachments: 38 CS.R. § 2 Public Comment Letter.pdf

Dear Mr. Ward,

Please see below the comment letter regarding proposed rule 38 C.S.R. § 2 on behalf of Appalachian Mountain
Advocates, the West Virginia Chapter of Sierra Club, the Ohio Valley Environmental Coalition, the West
Virginia Rivers Coalition, and the West Virginia Highlands Conservancy. If there are any problems with the
electronic transmission of this letter, please let me know.

Sincerely,

Ashlee Riner
Cornell Law School
JD Candidate, Class of 2018



Anderson, Carol Y

From: Vernon Haltom <vernon@crmw.net>
Sent: Tuesday, July 18, 2017 4:49 PM

To: DEP Comments

Subject: Rule 38CSR2

I object to the proposed rule changes. Our streams need stronger, not weaker, protections. Reclamation
requirements need to be more stringent, not even weaker. Resist the demands of coal industry lobbyists. Do
your job for the people, and uphold your mission. Thank you.

Vernon Haltom

Executive Director

Coal River Mountain Waich
304-952-4610 cell
304-854-2182 office



Anderson, Carol Y

From: Elaine Komarow <elaine@siriusacupuncture.com>
Sent; Friday, July 14, 2017 854 AM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

| am very concerned the proposed changes o WVDEP's Surface Mine Reciamation Rule
would weaken compliance with water quality standards.

QOur life and livelinoods depend on clean water, trees, and the natural and ongoing beauty of
West Virginia.

Weakening the rules increases the short term profits of mining companies and leaves the
citizens of West Virginia to suffer the consequences of the environmental damage for
decades.

please don't trade our long-term well-being for short-term profits. Our future depends upon it,

Elaine Komarow
elaine@siriusacupuncture.com
201 Warden Lake Hollow
Wardensville, West Virginia 26851



Anderson, Carol Y

From: Nancy Dawley <ndawley@msn.com:
Sent: Saturday, luly 15, 2017 9:43 PM

To: DEP Comments

Cc: Nancy Dawley

Subject: rule number 38CSR2

The changes to the Surface Mine Reclamation Rule 38CSR2 would weaken compliance with water quality

standards and reduce the bonding and reclamation requirements for coal companies.
The proposed rule opens the door to further large-scale degradation of stream life.

It appears to attempt to get coal companies off the hook by removing the requirement that mining discharges not
cause violations of water quality standards. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.
The proposed rule endangers restoration of streams damaged by surface mining.

[t removes the definition of “completion of reclamation,” which currently provides that reclamation is complete
only when water quality standards are met. This delction is inconsistent with the federal and state requirements
that mining operators comply with all discharge limitations and water quality standards. It also removes the

requirement that there be no violations prior to bond release.

Considering the high costs of reclamation and the potential for bond forfeiturc in this challenging coal market,
the state should be increasing bond amounts and making 1t more difficult to get bond release. Otherwise,

taxpayers arc being set up to bear the cost.

38CSR2 is a bad idea for taxpayers. for people drinking water in West Virginia, and for the plants and animals

living alongside the polluted streams and rivers. Current water quality rules should remain.

Nancy Dawley; 7497 Hosbrook Rd.; Cincinnati, OH 45243



Anderson, Carol Y

From: Shernil Futrell <safutrell@ucdavis.edu>
Sent: Saturday, July 15, 2017 5:36 PM

To: DEP Comments

Subject: 38CSR2

Dear West Virginia,

Why should I visit your state and spend my vacation dollars there if you don't proteci the only environment you
have? | would like to visit WA but prefer to go to clean, safe places instead.

Please do not weaken the Surface Mine Reclamation Rule regarding compliance with water guality standards
and please do not reduge the bonding and reclamation requiremends for coal companies. You do not need
MORE degradation of stream Bilc or more destruction of streams damaged by surface mining,

Please do NOT put your taxpayers on the hook for the damage that the coal companies caused! A lot of them
are already poor. You nced to keep the requirement that mining discharges not cause vielations of water quality
standards. Federal and state governments REQUIRE that mine companies comply with all discharge linitations
and water quality standards. And for good reason. Allowing these violations to go unaddressed would be a
clear violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

Furthermore, the state should be INCREASING bond amounts and making it more difficult to get bond release.
Please protect your citizens, taxpayers, tourists, and environment. Thank you.
Sherrill Futrell

Bravis, CA



Anderson, Carol Y

From: Colleen <colleenharshbarger@gmail.com>
Sent: Saturday, July 15, 2017 3:41 PM

To: DEP Comments

Subject: Surface Mining

Hello,

| am writing to plead for no changes be made to weaken compliance with water quality standards through maodification
of the Surface Mine Reclamation Rule. West Virginia's natural resources are our best asset. Let's protect our water and
the environment, our health depends on this and creating short cuts for coal companies is short sighted!

Thank you for your work.

Sincerely,

Colleen Harshbarger

Wellbeing Solutions

Wellebingwv.com

304-508-2398

Sent from my iPhone
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Anderson, Carol Y
W

From: Support WV Interactive

Sent: Tuesday, July 18, 2017 7:11 AM
To: Glance, Jacob P

Subject: confact-us - Janet

Janet has been added

MociHy my slert seltings  View Janst  View coniact-us

First Janet
el rrn

Last Hayes
PARITIRS

E=sremt? JanetH.25419@gmait.com
AT RS2

i e
g‘ﬂﬁ@ﬁﬁ;ﬂ
Hannher:

Message: I am opposed to the Surface Mine Reclamation Rule (38CSR2} because it will cause degradation of stream life and endangers the
restoration of streams damaged by surface mining.
The changes to the Surface Mine Reclamation Rule would weaken compliance with water quality standards and reduce the
bonding and reclamation requirements for coal companies.
The proposed rule opens the door to further large-scale degradation of stream life.
It appears to attempt to get coal companies off the hook by removing the requirement that mining discharges not cause violations
of water quality standards. Allowing these violations to go unaddressed would be a dear violation of the Surface Mining Control
and Reclamation Act and the Clean Water Act.
The proposed rule endangers restoration of streams damaged by surface mining.
It removes the definition of “completion of rectamation,” which currently provides that reclamation is complete oniy when water
quality standards are met. This deletion is inconsistent with the federal and state reguirements that mining operators comply with
all discharge limitations and water quality standards. It also removes the requirement that there be no violations prior to bond
release.
Considering the high costs of reclamation and the potential for bond forfeiture in this challenging coal market, the state should be
increasing bond amounts and making it more difficult to get bond release. Otherwise, taxpayers are being set up to bear the cost.
WV motto is "WILD & WONDERFUL". Let's do everything in our power {o keep it that way.
Janet Hayes

L EREF PR SE Berkeley



Anderson, Carol Y

From: Karlene Gunter <kOkarlene@gmail.com>
Sent: Monday, July 17, 2017 3:16 PM

To: DEP Comments

Subject: rule number (38CSR2)

The changes to the Surface Mine Reclamation Rule would weaken compliance with water guality
standards and reduce the bonding and reclamation requirements for coal companies.
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it appears to attempt to get coal companies off the hook by removing the requirement that

mining discharges not cause violations of water quality standards. Allowing these violations to

go unaddressed would be a clear violation of the Surface Mining Control and Reclamation Act and
the Clean Water Act. Water quality in West Virginia is already in many areas and threatens the
health of the pecple who live nearby. Water quality should be improved, not deceased.
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it removes the definition of “completion of reclamation,” which currently provides that reclamation is
compiete only when water quality standards are met. This deletion is inconsistent with the federal and
state requirements that mining operators comply with all discharge limitations and water quality
standards. It also removes the requirement that there be no violations prior to bond release.

Considering the high costs of reclamation and the potential for bond forfeiture in this challenging coal
market, the state should be increasing bond amounts and making it more difficult to get bond release.
Otherwise, taxpayers are being set up to bear the cost. Too many coal companies declare
bankruptcy 1o get out of their obligations 1o properly restore the land and water that they

contaminate, They then start a new company with no cbligations. Therefore, bonds should be large
enough to cover restorations, even if the company "fails”.

| don't live in West Virginia, but 1 have relatives who do.
Karlene Gunter

472 French Road

Rochester, NY 14618



MURRAY ENERGY CORPORATION

', 46226 Nalional Road
- 8L Clairsville, Ohio 43950

P

W PHONE: (740) 338-3100
FAX: (740) 334-3405
WWW.murrayenergycorp.com
July 18, 2017

Via U.S. Mail and E-Mail (dep.comments@vrv.gov)
West Virginia Department of Environmental Protection
Mr. Jacob P. Glance, Director

Public Information Office

601 57% St. S.E.

Charleston, WV 25304

Re: Proposed Revisions to Surface Mining Reclamation Rule, 38 C.S.R 2.
Dear Mr. Glance:

Thank you for the opportunity to provide comments on the West Virgi.nia Department of
Environmental Protection (“DEP”) s proposed revisions to the regulations governing coal mining
and reclamation, as set forth in W.Va. C.S.R. Title 38, Series 2 (the “Mining Rules™). These
comments are submitted on behalf of Murray Energy Corporation (“Murray™).

Murray is the larpest privately-owned coal company in the United States, producing nearly
seventy-two million tons of high quality bituminous coal each year, and employing approximately
6,000 people in six states. In West Virginia, Murtay or its subsidiaries operate five of the top seven
underground mines and produce more than thirty million tons of coal through the efforts of nearly
3,000 employees. Murray is therefore acutely aware of the overall impact of DEP regulations on
the sustainability of coal mining operations in West Virginia, and has a great interest in ensuring
that the rules governing our operations are fair, rational, and congistent with the federal Surface
Mining Control and Reclamation Act of 1977, 30 U.S.C. § 1201, et seq. ("SMCRA™).

With respect to the pending proposed amendments to the Mining Rules, Murray is very
concetned that, contrary to Legislative direction, the DEP has not proposed any substantive
chanpes to the regulations governing bond release found at 38 C.S.R. § 2-12, The DEP proposes
to relocate, rather than revise, this provision addressing the criteria for a permitiee to obtain bond
release. In particular, the existing version of the regulations, 38 C.S.R. § 2-12.2.¢,, provides that
“no bond release or reduction will be granted if, at the time, water discharged from or affected by
the operation requires chemical or passive treatment in order to comply with applicable effluent
limitations or water quality standards,” unless (1) the remaining bond is adequate to assure long
term treatment of the drainage; or (2) the operator has “irrevocably committed” adequate financial
resources to assure long term treatment of the drainage. The DEP’s proposed amendment moves
this provision from 38 C.S.R. § 2-12.2.e to (new) 38 C.S.R. § 2-12.2.a.4 without making any actual
revisions to the language.

{B327302).3)



West Virginia Department of Envircnmental Protection
Mr. Jacob P. Glance, Director, Public Information Office

July 18, 2017
Page 2

Rather than merely re-order its location with the Mining Rules, Murray asks that the DEP
delete proposed 38 C.S.R. § 2-12.2.a.4 and substitute in its place relevant portions of the
corresponding federal rule (30 C.F.R. § 800.40), for the following reasons:

First, the existing provision does not appear either in SMCRA or in the federal regulations
promulgated by the U.S. Department of Interior’s Office of Surface Mining Reclamation and
Enforcement (“OSM”) to implement SMCRA.. Specifically, nothing in SMCRA ties release of a
SMCRA performance bond to a permittec’s compliance with “effluent limitations or water quality
standards.” Further, no OSM regulation does so. This makes sense because compliance with
“effluent limitations and water quality standards” is regulated through permits issued under the
National Pollutant Discharge Elimination System (“NPDES”) or delegated state NPDES
programs, authorized and administered under the federal Clean Water Act, 33 U.S.C. § 1251, et
seq. —not SMCRA,.

Compliance obligations pursuant to SMCRA are separate and independent from
compliance obligations under the Clean Water Act. This provision in the Mining Rules tying
SMCRA bond release to NPDES permit conditions or Clean Water Act treatment obligations is
not necessary to ensure that West Virginia’s regulatory program continues to satisfy the
programmatic requirements to maintain ptimacy under SMCRA. Similarly, this provision is not
necessary for the DEP to maintain its delegated authority to administer the NPDES program in
West Virginia,

Second, maintaining this provision in the Mining Rules continues to improperly blur the
line between SMCRA and Clean Water Act compliance. As noted above, SMCRA and the Clean
Water Act each establish separate and independent compliance standards. Indeed, SMCRA
expressly provides that it should #of be construed as replacing or superseding the regulatory
programs created under the Clean Water Act. 30 U.S.C. § 1292(a)(3). By continuing to mix the
two regulatory spheres in the Mining Rules, DEP risks creating situations where SMCRA could
be applied to impose obligations more stringent than the Clean Water Act, in direct violation of
this federal law. Such overlapping regulation creates confusion and uncertainty, canses problems
in dealing with multiple federal agencies, and spurs litigation.

Third, during the 2017 legislative session, the Legislature passed, and Governor Justice
signed into law, Senate Bill 687. That law expresses a direct Legislative decision to keep SMCRA
and the Clean Water Act separate, in at least two ways. First, the West Virginia Surface Coal
Mining and Reclamation Act, W.Va, Cade § 22-3-1, et seq. (“WVSCMRA™) was amended to
eliminate any statutory basis for a requirement of compliance with effluent limitations or water
quality standards as a condition precedent to bond release, Specifically, the Legislature deleted
language appearing in the former version of W. Va. Code § 22-3-23(c)(2) that precluded bond
release unless the “the quality of any untreated post-mining discharge complies with applicable
water quality cniteriaf.]” Second, the Legislature made it clear that water treaiment obligations
and reclamation obligations must be addressed independently, by specifying that monies from the
Water Trust Fund established under W. Va. Code § 22-3-11(g) (“Water Trust Fund”) may only be
used to construct and operate water treatment systems on bond forfeited sites where the DEP “has

{H3228021.3}



West Virginia Department of Environmental Protection
Mr. Jacob P. Glance, Director, Public Information Office
July 18, 2017

Page 3

obtained or applied for an NPDES permit as of the effective date of [the] article.” No longer will
DEP be authorized to allocate money from the Special Reclamation Fund or Water Trust Fund
toward water treatment systems at forfeited sites unless DEP has already obtained or applied for a
NPDES permit. As the agency is aware, DEP’s obligation to apply for and obtain NPDES permits
for forfeited sites was required by court order and based upon rulings that the DEP was required
to do so under the Clean Water Act, not SMCRA.

Senate Bill 687 is wholly consistent with the SMCRA. regulatory sphere being completely
separate and independent from the Clean Water Act regulatory realm. As a SMCRA program, the
Special Reclamation Fund (out of which the Water Trust Fund was created) was not intended to
serve as a source of funding for Clean Water Act compliance. Allowing the substance of current
38 C.S.R. § 2-12.2.e to remain in place is contrary to the Legislature’s clear directive that DEP
should administer the mining program in a way that considers SMCRA [iability independent of
Clean Water Act liability. As DEP is not permitted to spend money from the Specia! Reclamation
Fund for water treatment on forfeited sites, it makes no sense to tie SMCRA bond release to Clean
Water Act compliance, Clean Water Act liability remains regardless of bond release, so permiftees
should be able to obtain bond release independent of Clean Water Act liability.

In addition to the statutory changes referenced above, the ILegislature amended the
WVSCMRA to include language directing that DEP “shall propose rules for legislative approval
during the 2018 regular session of the Legislature . . . to implement the revisions to this article
made during the 2017 session.” W. Va. Code § 22-3-23(i). Moreover, the Legislature further
stated that DEP “shall specifically consider the adoption of corresponding federal standards
codified at 30 C.F.R. 700 et. seq.” This should eliminate any doubt that DEP should delete the
existing bonding discussed abave and substitute the SMCRA counterpart in its place.

Fourth, in 2016 the Legislature enacted Senate Bill 619, which directs all state executive
agencies to review their respective regulations, puidelines, policies, and recommendations to
determine whether they are more stringent than their federal counterparts. Each agency must
submit a report to the Legislature by November 1, 2017, identifying rules that are more stringent
than the federal counterpart. The existing bonding provision discussed above is undeniably more
stringent than its federal counferpart. Moreover, the provision is inconsistent with maintaining
separate regulatory frameworks for SMCRA and the Clean Water Act. There is no valid reason
for further delay in implementing a modification of current 38 C.S.R. 2-12.2.¢ to substitute the
relevant portions of 30 C.F.R, § 800.40, so that this section of the Mining Rules is no longer more
stringent than SMCRA.

In this regard, Murray commends the DEP on its wise proposal to revise another section of
the Mining Rules addressing water discharges, to mitror the SMCRA standard. The proposed
revision to 38 CSR § 2-14.5.b would remove the existing provision that states that “[d]ischarges
of water from areas disturbed by surface mining activities shall not violate effluent limitations or
cause a violation of applicable water quality standards.” In its place, DEP has proposed to
substitute the federal counterpart appearing in 30 C.FR. § 816.42. Revision of the bonding

(B3228011.1)
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provision as we have suggesied would be wholly consistent with this revision to make both
sections of the Mining Rules mirror their SMCRA counterparts.

In addition to the comments set forth above, Murray generally joins in and supports the
comments submitted by the West Virginia Coal Association on the DEP’s proposed amendments
to the Mining Rules addressing the bond release provisions and other changes that have been

proposed.

Murray appreciates the opportunity to offer these written comments. Murray reserves the
right to present additional comments at public hearings. If you have any questions concerning

these comments, please feel free to contact me.,
?"‘ "’ 1

C. Crellin Scott
Director of Regulatory Affairs

ce: Charles S. Sturey, Environmental Resources Program Manager,
Division of Mining and Reclamation (via e-mail)

Harold Ward, Director, Division of Mining and Reclamation (via e-mail)
Austin Caperton, Cabinet Secretary
Jason Bostic, West Virginia Coal Association

Michael T.W. Carey, Vice President of Government Affairs, Murray Energy Corporation

(B1228021 3]
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PO Box 3923, Charleston, WV 25339 « (304) 342-4153 » Fax 342-7651 - |

July 18, 2017

Mr. Charles Sturey

West Virginia Department of Environmental Protection
Division of Mining & Reclamation

601 57 Street

Charleston, WV 25304

Via Electronic Mail: Charles.S.Sturey@wv.gov

dep.comments@wv.gov

Re: Public Comment Period on Proposed Revisions o the Surface Coal Mining &
Reclamation Rule, 38 CSR 2.

Dear Mr. Sturey:

Pursuant to the public notice published by the Division of Mining & Reciamation
(DMR), the West Virginia Coal Association {(WVCA) offers the following comments
regarding the agency’s proposed revisions to the state’s Surface Mining Reclamation
Rules, 38 CSR 2.

The West Virginia Coal Association (WVCA) is a non-profit state coal trade
association representing the interests of the West Virginia coal industry on policy and
regulation issues before various state and federal agencies that regulate coal extraction,
processing, transportation and consumption. WVCA’s general members account for 98
percent of the Mountain State’s underground and surface coal production., WVCA also
represents associate members that supply an array of services to the mining industry in

West Virginia. WVCA’s primary goal is to enhance the viability of the West Virginia coal



industry by supporting efficient and environmentally responsible coal removal and
processing through reasonable, equitable and achievable state and federal policy and
regulation. WVCA is the largest state coal trade association in the nation.
Introduction

Beginning in 2015, the West Virginia Legislature has made several revisions to the
comprehensive statutes that regulate coal mining within the State of West Virginia to
help stabilize the regulatory programs and provide predictability for the state’s coal
mining industry and its employees. Included in these changes were revisions to the
West Virginia Water Pollution Control Act (WV WPCA} and, specific to the current
comment period, the West Virginia Surface Coal Mining & Reclamation Act (WV
SCMRA)." The most recent revisions to the state’s surface mining program were
enacted in March 2017 as part of Senate Bill {SB) 687.°

The changes to the WV SCMRA were intended to address certain provisions of
West Virginia’s mining statute that were substantially different than the corresponding
provisions of the federal Surface Mining Control & Reclamation Act (SMCRA) and its
implementing regulations maintained by the federal Office of Surface Mining (OSM).
These differences made West Virginia’s mining regulatory program more stringent than

the federal program and most of our surrounding states.

—_ - JR—

! See generally Senate Bill 357 enacted by the Legislature in 2015
I : S S S - and House Bill
4726 enacted by the Legislature in 2016

*See genérally



Additionally, the complexity of the statutory provisions and rules provided
opportunities for entirely different interpretations and application of the standards by
OSM in their mining oversight role. The lack of equivalent standards in the federal
regulatory program invites mischief, leaving the state program open to the subjective
interpretations of OSM and others. In many cases, these interpretations were directly
contrary to the desired intent of the Legisiature and WV DEP in enacting the provisions,
allowing federal oversight agencies or anti-mining groups and activist judges to hijack
the state’s regulatory program.

In the case of the revisions to the WV WPCA, these statutory changes were
intended to strengthen the state’s environmental regulatory programs by creating an
enforcement process for Clean Water Act {(CWA) Section 402 NPDES permits issued by
the West Virginia Department of Environmental Protection (WV DEP) for coal mining

> WV DEP promulgated a new administrative rule, 47 CSR 30B, to fully

operations.
implement the statutory changes to the WV WPCA which was approved by the West
Virginia Legislature in 2016." Coupled with statutory changes contained in SB 357
{passed in 2015), the new rule established an enforcement process that corresponds to

the requirements of the federal regulatory program implemented by the Environmental

Protection Agency (EPA).

*See generally §22-11-22a, enacted by the Legislature in 2015 with the passage of Senate Bill 357

*See generally 47 CSR 308, Admin.i.strative P-rt:':.ce..edings and Civil Pehalty Assessments for Cc.ial Mining NPDES
Permits.



While the statutory revisions and the rulemaking processes completed by the
agency in 2015 and 2016 have substantially improved the mining regulatory program’s
stability, WVCA believes the current proposal by the agency does not fully implement
the intent of the Legislature to conform the state’s programs to their federal
counterparts. More specifically, by failing to revise several individual sections of the
state rule in the current proposal, WVCA feels that WV DEP has failed to satisfy the
mandates of SB 687.

The statutory changes enacted by the Legislature and the subsequent WV WPCA
rulemaking by WV DEP were intended to recognize the distinct regulatory and
enforcement functions established by SMCRA, the CWA and the corresponding state
programs. Unfortunately, WV DEP’s administration of its mining regulatory program has
muddled the two, with a reliance on its SMCRA-based program to implement CWA and
NPDES-like controls. As we explain in more detail in subsequent sections, this is counter
to intended purpose of the two programs as declared by Congress and years of
regulatory interpretation and implementation by OSM and EPA. As noted in an early
federal court decision regarding the scope of SMCRA and its implementing regulations:

Congress meant exactly what it said in Section 702(a)(3) of the Act
[SMCRA], that where there is an overlap of regulation, the Surface Mining

Act is not to be interpreted as altering in any fashion the Federal Water
Pollution Control Act.’

———— el e T

—

> See generally re Surface Mining Regulation Litigation, 627 F.2d 1346, 1366 (D.C. Cir. 1980).



WV DEP's historic practice of relying on its SMCRA program in an attempt to
implement the CWA has placed the mining regulatory pregram in peril, particularly as it
regards the bonding provisions of the state program and its alternative bonding system
{ABS5). The Legislature recognized that WV DEP was nat using its SMCRA program to
address an “absence of regulation” or a "regutatory gap"®, but instead was executing its
mining ruies as though the OWA and the extensive NFDES permitting and enforcement
prograrn does not exist and sought to correct the situation with the passage of SB 357
and 58 687.

As ilfustrated by the rule provisions that were left unchanged in the agency’s

current. proposal, WV DEP erronecusly seems to believe that bond forfeiture under

SIMCRA ends a permittee’s responsibility te comply with their NPDES permits and

prevents enforcement by the agency under the CWA and WV WPCA.

In essence, WY DEP fails to acknowledge that compliance with the terms and
conditions of the CWaA and its NPDES permits and effluent limits occurs throughout the
country and within the state of West Virginia at facilities that are not and were never
subject ta regulation under SMCRA znd the state mining regulatory program. Similarly,
if the entire SMCRA regulatory structure and its caunterpart state primacy programs
were to suddenly disappear, it would have no effect or any in way alter a coal mining
operation’s responsibility to maintain compliance with its NDPES permits and associated

effluent limits.

® see generolly re Surface Mining Regulation Litigation, 627 F.2d 1246, 1366 (D.C. Gr. 1980).



As we detail in our subsequent comments, several of the rule provisions
retained by WY DEP continue to scramble the two programs, falling far short of
SMCRA’s instruction to only "fill gaps” between the CWA and SMCRA and where the two
overlap, “the [CWA] and its regulatory framework are to contro! so as to afford

consistent standards ... nationwide.”” With the revisions to the WV WPCA, the

promulgation of o comprehensive NPDES enforcement rule for coal mining operations
ond the changes to WV SCMRA there is simply no conceivable “gap”™ between the CWA

dnd SMCRA for the state mining regulato ram to fill,

General Comments: SB 687

Since the statutory revisiens included in SB 687 should have controlled and
directed the proposed changes contained in the current proposal, WY CA belteves a
review of its provisions s warranted.

SB 687, in addition to containing a broad requirement that WV DEP “specificaily
consider the adoption of corresponding federal requirements”, made several changes to
the provisions related to bonding requirements and the operation of the state's
alternative bonding system [ABS), the Special Reclamation Fund {SRF).

These revisions were intended to clarify WV S5CMRA’s relationship to the CWA,
the WV WPCA and the SRF’s liability for NPDES discharges. Entirely consistent with
federal policy and regulation regarding SMCRA reclamatian bonding liability, the

amended sections limit the responsibility of the 5RF to treat water to sites where the

? See generolly re Surface Mining Regulation Litigation, 627 F.2d 1346, 1366 {In.C. Cir. 1980},



agency has obtained NPDES permits under the WV WPCA. The changes acknowledge, as
does OSM and the federally-approved regulatory programs of surrounding states, the
existence of the comprehensive permitting and enforcement platforms under the CWA
and its state counterparts. SB 687’s modifications to WV SCMRA also recognize, as does
0OSM, the need to maintain a distinction between the requirements of SMCRA and the

CWA:

..in adopting these rules, we reiterate that nothing in SMCRA
provides the SMCRA regulatory authority with jurisdiction over the
Clean Water Act or the authority to determine when a permit or
authorization is required under the Clean Water Act. Under
paragraphs (a) and (a)(2) of section 702 of SMCRA, nothing in
SMCRA (and by extension regulations adopted under SMCRA) may
be construed as superseding, amending modifying or repealing the
Clean Water Act or any state laws or state or federal rules adopted
under the Clean Water Act. In addition, nothing in the Clean Water
Act vests the SMCRA reguiatory authorities with the authority to
enforce compliance with the permitting and certification
requirements of that law.’

..we believe that maintaining the distinction between the SMCRA
and Clean Water Act regulatory programs is both administratively
and legally appropriate.®

Before the changes to §22-3-11 contained in SB 687, the SRF was assumed to be
responsible for maintaining compliance with NPDES effluent limits at future bond
forfeiture sites, essentially ignoring the duties and responsibilities imposed on those
permit holders by the CWA and the WV WPCA. By doing so, West Virginia essentiaily

“canceled out”, through its ABS program under the guiding framework of SMCRA

® 73 FR 75842, December 12, 2008.
° 73 FR 75821, December 12, 2008.



through WV SCMRA, the enforcement program and liability provisions under the CWA
and WV WPCA despite the admonition from Congress that “...nothing in SMCRA may be
construed as amending, modifying, repealing, or superseding any Clean Water Act
requirement” and OSM’s acknowledgment that it “cannot, in its approval of a State
program amendment alter existing CWA laws in any State.”’® As detailed by OSM {and

endorsed by the U.S. Department of the Interior) in a 1991 exchange:

The report implies that the RA [OSM] is responsible for treating
pollutional discharges when an operator or permittee is no longer
able or willing to do so. SMCRA lacks the authority to enable the
Secretary to require states to undertake such responsibilities.
The IG [Inspector General] is proposing a significant
fundamental shift in Government policy regoarding liability
under the Federal Water Pollution Control Act which could only
be accommodated through legislative action...

At no time is the RA [SMCRA regulatory authority] directly
responsible for treatment of any pollutional discharges resulting
from a proposed mining operation...!
OSM has consistently acknowledged the inability of SMCRA, its implementing federal
regulations and primacy state programs to achieve this “significant fundamental shift

regarding liability.” For example, in responding to comments on proposed revisions to

the federal mining regulations, OSM stated:

- i ——_— e — . — =

*% 73 FR 78970, December 24, 2008,
* Response dated June 18, 1991 of the federal Office of Surface Mining to Final Audit Report 91-655.



A State regulatory authority questioned whether in accepting a
permittee’s obligation for reclamation after forfeiture, the State or
surety assumes the obligation for phase releases, water quality
control, National Pollution Discharge Elimination System (NPDES)
monitoring, and revegetation..neither the regulatory authority nor

the contractor assumes the liability of the permittee.*”
OSM has confirmed this interpretation in more recent rulemaking exercises:
We [OSM] are not the permittee, and we do not become the permittee

when the permittee defaults on reclamation obligations, which means
we do not assume the permittee’s NPDES compliance duties.®

Under the federal regulations governing alternative bonding systems like those of West

Virginia, OSM has found:

The regulations do not specifically require that the regulatory authority
must treat water to NPDES effluent limits. The obligation rests with the
permittee pursuant to the Clean Water Act..**

Fundamentally shifting an NPDES permittee’s duties and responsibilities under
the CWA and WV WPCA to the SRF, in addition to being contrary to the specific mandate
that nothing in SMCRA supersede, amend, modify or repeal the CWA, is also potentially
at odds with the federal requirements governing state implemented ABS programs. By

removing an individual permit holder’s responsibility to maintain compliance with any

NPDES permit imposed effluent limitations, prior to the changes contained in SB 687,

-—wn L r—

2 48 FR 32956, July 19, 1983.
372 FR 9629, March 2, 2007.

“ | etter dated January 15 1993 from the Office of Surface Mining to the West Virginia Department of
Environmental Protection.



could have compromised the ahility of its ABS to “provide a substantial economic
incentive for the permittee to comply...” as required by 30 CFR 800.11{e)(2).

Specific Comments: Proposed Rule Changes

As previously noted, WVCA helieves that several additional revisions are needed
to West Virginia’s rules to fully implement the statutory changes contained in $B 687
and to implement the Legislature’s instructions regarding the adoption of corresponding
federal requirements.
38 CSR 2.11.3.f.

In the current proposal WV DEP would retain this section regarding trusts for
mining sites with “long-term pollutional discharges.” This entire section should be

deleted from the state’s mining rules.
Retention of the sections in the state’s mining requiatory program infers thot it
is the responsibility of the surface mining regulatory program to ensure compiionce

with the CWA, WV WPCA and specific NPDES permits. As noted in earlier comments

regarding 58 687, this is clearly not the case and preserving any language making such a
suggestion continues to place West Virginia’s regulatory program at odds with the CWA
and SMCRA's express instruction against amending, modifying, repeating, or
superseding any CWA requirement.

Additionally, retaining this language is contrary to the specific changes contained

in 5B 687 regarding the SRF and its potentiat {iability, As recognized by OSM, “states

10



could legally structure their [alternative bonding systems] to limit discharge
treatment...”> SB 687 has done that, consistent with OSM’s previous determination that
West Virginia’s ABS exceeded the corresponding federal requirements for bonding:

Unlike the federal rules, paragraphs {c) and (d) of Subsection 12.4 [of the
West Virginia regulations] require the Commissioner to use bond
forfeiture proceeds and the Special Reclamation Fund (bond pool) to treat
discharges from forfeited sites to meet effluent limitations. Although
there are no federal counterparts to these provisions, the Secretary finds
that they do not conflict with any Federal requirements or adversely
impact other aspects of the program and they are therefore not
inconsistent with SMCRA and the Federal regulations at 30 CFR 800.40 and
800.50 governing bond release and bond forfeiture.*®

The SRF is an inteqral component of the state’s ABS, and the Legislature has clearly

limited its liability in SB 687 consistent with federal requirements under SMCRA and

the CWA. Any state rule language on bonding such as 38 CSR 2.11.3.f that continues

to suqgqest such an obligation is contrary to the statute and should be removed.

Moreover, the provisions of 38 CSR 2.11.3.f. also conflict with federal regulations
governing bond release and termination of jurisdiction (see subsequent comments on
38 CSR 2.12.a.4).

38 CSR 2.12.3.4. and related subsections {previously codified at 38 CSR 12.2.¢.)

WVCA believes these sections of the rule must be deleted to conform the state’s
mining regulatory program to the corresponding federal regulations and to comply with

amendments to WV SCMRA made in SB 687.

¥ Response dated June 18, 1991 of the federal Office of Surface Mining to Final Audit Report 91-655.
® 55 FR 21324, May 23, 1990.
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There is nothing remotely similar to the provisions of 38 CSR 2.12.a.4 in the
equivalent federal regulations, and the provisions of the state rule are directly counter
to the interpretation and implementation of OSM’s regulations and SB 687.

For example, the provisions of 38 CSR 2.12.a.4 are in direct conflict with and do
not conform to OSM’s termination of jurisdiction rule, which expressly recognizes final
bond release and termination of SMCRA jurisdiction over reclaimed mines where an
area may require long-term treatment to meet applicable effluent limitations.’” As
explained by OSM:

One commenter questioned how OSMRE will apply the rule to mining
operations with post-closure drainage which will continue to require
chemical and physical treatment to meet effluent limitations.

This rule does not affect the standard required for full bond release
which requires full compliance with the applicable performance
standards. In order for a release to be appropriate under such
circumstances, it should include assurances which provide through a
contract or other mechanism enforceable under other provisions of
law to provide, for example, long-term treatment of an alternative
water supply or acid discharge. When such assurances are provided,
the failure of such maintenance following bond release is not sufficient
reason to reassert regulatory jurisdiction under the regulatory
program.

If, subsequent to bond release, a problem occurs related to inadequate
maintenance, the contract or agreement would be enforceable
through other provisions of law. Should such contract or agreement
prove unenforceable, then the bond release would have been based on
misrepresentation and jurisdiction should be reasserted.’®

7 30 CFR 700.11(d).
*®* 53 FR 44356, November 2, 1988.



OSM'’s clarification that the termination of jurisdiction rule “does not affect the
standard required for full bond release which requires full compliance with the
applicable performance standards” signifies that ongoing treatment (and the associated
costs with such treatment) is not an applicable performance standard that must be
achieved for complete reclamation.

Unlike the state rules, the federal regulations do not mention “financial
resources” and certainly not with respect to traditional SMCRA bonding requirements.
Instead, the federal regulations speak in terms of contracts or other agreements for
assuring treatment “under other provisions of law” (obviously not SMCRA or any state

primacy program). And clearly an NPDES permit and the resulting obligations under

the CWA and WV WPCA constitute “mechanisms enforceable under other provisions of

faw” that provide the assurances that the treatment of the point source discharqge will

continue_until _such discharge complies, without treatment, with the effluent

limitations set in any applicable NPDES permit.

Much like the provisions of 38 CSR 2.11 {see previous comments), maintaining
the language of 38 CSR 2.12.a.4 and its related subsections would be contrary to the
language of WV SCMRA as modified in SB 687 by implying a liability to one part of the
state’s ABS (the SRF) that is now clearly limited by the plain wording of the statute.

Acknowledging the existence of the CWA, WV WVPCA and NPDES enforcement

programs is consistent with the changes to WV SCMRA contained in SB 687 and the

13



conclusion that "Congress meant exactly what it said in [SMCRA], that where there is an

overlap of regulation, the Surface Mining Act is not to be interpreted as altering in any

fashion the Federal Water Pollution Control Act.” ¥°

38 CSR 2.12.b. 38 C5R 2.12.4.3.1. and 38 CSR 2.12.4.8.
in 58 687 the Legislature modified the bonding related sections of Wv SCMRA to

mirror, with a few exceptions, the wording of federal SMCRA. However, WV DEP has
proposed to retain language in this rule section and its related subsections that do not
match the corresponding federal regulations. These secticns should be revised as
appropriate to match the language in the federal program to mirror the changes to WV
SCMRA.

38CSR2.11.e

This provision has no paraliel in the federal regulations and is contrary to the
termination of jurisdiction regulations of OSM (see previous comments). Without
specific, defined criteria, we question the abllity of the agency to make such an
evaluation that is any anything but subjective, WWVCA suggests the agency delete this

provision from the state’s regulatory program.

¥ See generafiy re Surface Mining Regulation Litigation, 627 F.2d 1346, 1366 {(D.C. Cir. 1980).
14



38 CSR 2.7.6

The existing state rute at 38 SR 2.7.6.b. contains a reference ta a planting plan
prepared by registered professional forester. WVCA helieves this reguiteément exceeds
the corresponding federal regulations and the guidelines established by the Appalachian
Regional Reforestation Initiative and shnuld be deleted.

JBECSR2. 76.¢c1and38CSR2.7.7.¢.2

The current ruies in bhoth sectans contain references to the soluble sait lave! of
tapsail substitutes. These references are unnecessary and duplicative given the other

technical requirements of the two sections and should be removed from the rule.

Conclusion

WVCA appreciates the efforts of WY DEP to revise the stzie’s mining rules to
provde the certainty and predictabil.ry that is 50 desperately needed to stanllize the
coal indystry in West Virginia. However, as we detail in our sbove camments, the
changes stap short of achieving the clarity and confidence as it regards the Wy SCMRA
progfam’s relationship to the CWA, WV WPCA and the NPDES permitting and
enforcement process as sought by the Legislature. Instead of remedying the probhiems
thit have emanated from the meshing ol the two programs, the proposed revisions

mairtain several provisions of the exist ng rule that wi arolong this untenable situation,

15



To conform to the mandates of SB 687 and to stabilize the regulatory

environment for the coal industry, WVCA encourages WV DEP to further revise the rule

as described in these comments.

cC.

Respectfully Submitted,

Jason D. Bostic
Vice-President

Legislative Rulemaking Review Committee

Mr. Austin Caperton

Cabinet Secretary
West Virginia Department of Environmental Protection

Mr. Harold Ward

Director

Division of Mining & Reclamation

West Virginia Department of Environmental Protection
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sery by U8, ged Elecironic Mail

Harold Ward

Director. Dhvision of Mining and Reclamation

West Virginia Department of Ensironmental Protection
601 57" St. S.E.

Charleston, WV 23304

JENLCOMITISIS 1 WA 200

Re: Proposed Changes to 38 C.S.R. 2

Dear Mr., Ward:

Virginia
415 Seventh Street NE
Charlottesvitle, VA 22962

{434) 5206787

On behall of the West Virginia Chapter of Sierra Club. the Ohlo Vallev Environmental

Coalitton . the West Virginia Highlands Conservancy, the West Virginia Rivers Coalition, and

Appalachian Mountain Adyocates. please accept these comments un the proposed changes to the

West Virginia Department of Environmental Protection’s Surface Mine Reclamation Rule. The

federal Oftice of Surface Mining Reclamation and Enforcement’s regulations require that

changes to a state s regulatory program meet the requirements of the Surface Mining Control and

Reclamation Act (SMCRA) and federal regulations. 30 C.F.R. § 732.17. We believe that cerain

provisions of the West Virginia Department of Environmental Protection’s proposed Surface

Mining Reclamation Rule fail to meet tederal and state requirements. or are contrary 1o good

public policy.

I8 i
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1. WYDEP Has Not Justified the Proposed Elimination of the Definition of
“Completion of Reclamation”

Fhe proposed rule would remove the detinition of “completion of rectamation,” which
currently provides that reclamation 1s complete only when ~all applicabie eftluent and applicable
water quality standards are met.” 38 C.S.R. § 2-2.37. ltis unclear why WVDEP is proposing to
delete this definition, unless the agencey intends to allow operaturs to complete reclamation
without meeting all applicable eifluent standards and limitations. Such an effort would be
impermusaible. Under W. Va. Code § 22-3-25(¢)(3)(O). bond release is impossible, and hence
reclamation 1s not complete, until the quality of untreated post-mining water discharged is better
than or ¢qual to the premning water quality discharged from the mining site where expressiy
authorized by legishative rule promulgated pursuant to the Surface Mining Act. In other words.,
J$ nuning led o water quality standards vielatons, those violations must be eliminated. and
compliant discharges must be possible without wreatment. prior to bond release. Existing W Va.

C.S.R.

Wl

38-2-12.2 ¢ and proposcd revisions to 3 38-2-12.3.a 4 make clear that bond release is
not available so long as active or passive treatment is still required o comply with applicable
erfluent limitations and woter qualiy standards so we are puzzled as to why WVYDIEP would
delete this defimtion. Alternativelhy . WVDEP could be deleting this definition in an effort to
reduce thetr legal obligations upon bond-forfetiure to comply with eftluent Iimitations and water
quality standards. Such an effort would be tneffective because it would be inconsistent with the

reguiatory authority”s obligations under the federal and state surtace mining acts and with

WY DUP’s obligations as an operator under the Clean Water Act. as articulated in W, Va,

deletion 13 necessany and how it is consistent with the tederal and staw requirements that mining

A



operators {amd the regulatory authority, in the event of bond forfeiture) comply with all efllueni
limitations and water quality standards.

2. Proposed Addition and Alteration of Language from the Surface Mining Blasfing
Rule

a. Proposed Changes Revarding Blasting Plans

in proposed rule » 38-2-6.2.c. which reguires that the blasting plan minimize agverse
impacts to the surrounding environment and occupted dwellings. the deletion of the metric “to
the mantmum extent technically teasible™ leaves too much discretion to the operator and the
repulaton authority to determine what minimzaton measures are enough. West Virginians who
Hve near coal mining operations should be assured that every possible effort 15 being made 1o
elimunite tmpacis on thewr properts and thewr daity hives by blasting, Mere minimization s not
enouyb: impacts must be minimized to the tutlest cxtent possible.

Additionally, the proposed rule does not adopt and potentially eliminates the requirement
of W.Va C.S.R.§199-1-3.2.d that the regulatory authority give close scrutiny o blasting plans
where vioktions have occurred. That omission [eaves West Virginians who liv e near mining
operations with insufticient protection where there has been a documented failure of the operator
to lawfully conduct blasting. Blasting is an inherently hazardous activity and it makes no sense
to deregulate that activits in any wav.

b.  Proposed Chanves Regarding Public Notice of Blacting Plans

in proposed rule § 38-2-6.3.a. the omission of the provision in the orginal languave of §
199-1-3.3.a requiring a blasting notice to restdents within seven tenths of a mije of a blasting site
is inconsistent with W, Va, Code § 22-3-13a{a}2) (2016}, which aftords residents within seven
tenths of a mile ot 4 blasting site on an operation larger than those detined 1n accordance with W,

Va. Code § 22-3-13a(ax 11 (2016) the opportunity to have a pre-blast survey performed. This

!\-l""}



WYVDI'P is not proposing 1o incorporate the qualification reguirements {or persons
periorming pre-blast surveys. See W, Va. C.5.R. § 199-1-3.9. Because WVDEP has nat
disseminated any proposed changes to the Surface Mining Blasting Rule. 1t is unclear how these
proposed revisions to the Surface Mining Rule will interact with that rule. The omissions of
requirements for quahifications for pre-blast surves ors trom the Surfave Mining Rule 15
extremely disconcerting. however, and arrogantly downpiays the importance of the pre-blast
survey 1o the protection of private property {rom the etfects of surface mining. which is one of
the primany goals of the Surtace Mimng Act. Elimination of mumimum requirements for
individuals qualificd to conduct pre-blast surveys will undermine the public’s confidence in the
oversighi of blasung related 1o surtace mining, and will inevitably lead to an increase in conilicts
and disputes about blasting damages. Accordingly . eliminating minmimum qualifications for pre-
blast surveyors is short-sighied and constitutes a dereliction of WV DEP s duty o protect the
public from adyerse tmpacts from blasiuine.

A requirement under the Surface Minag Blasting Rule that requires the Secretary {0
disseminate intormational materials regarding pre-blast surveving and blasting to cinizens has
also been omitted 1n the proposed Surtace Mining Rule. W, Va, CS.R.§ 199-1-3.10e. [t the
intent of the omission of the requirement that WVDILP “make available informational materials
educating citizens about pre-blast survevs and blasting ™ 15 10 eliminate the agency s
respons o1ty to do so. such an vmission is simply egregious. Eliminating that duty belies
WVDEP™s disregard of the very real anxieties that West Virginians that live near blasting sites
tect. and appears to be an effort to discourage West Virgirans from exercising their rights to
have a pre-blast survey conducted or from even understanding those rights in the first instance.

There 15 httle value in having a right to a pre-blast survey it no ettort is made by WVDLP o

T



ensure that citizens understand that right. West Virgimans affecicd by blasting from surface
mining are already navigating a compliex regulatory environmeni. and WVDEP's ettorts 1o avoid
even providing such West Virginians a map to that complexity is reprehensible. Indeed, 1t could
be interpreted as motivated by a desire to reduce the number of pre-blast survevs performed in
order to prevent West Virginians from being able to obtain compensation from fegromate
damages from blasting. Consequentiy. we swongly object to the omission of the requirement
presently set forth in 199 C.5.R. § 3.10.¢ trom the propused revisions to the Surface Mining
Rule,
. Proposed Changes Beearding Blastne Damage Claans

WV DEP s proposed changes in § 38-2-26.2 are problematic in at least two wavs, st
WV DEP appears o be eliminaung the requirement that blasting damage claims be an estigated
by a certitied mspectar. without indicating 0 wnom those responsthilities would desolve or any
indtcation that the persons conducting the i estigations woitld have any expertisc in the area.
We understand that WV DEP is an agenoy of linmted resources and its certifved inspectors mav be
strefehed thin. but that i no <xeuse for not ensuring that blasting claims are i estigated by
compeient personnel, I ageney resources are the motivation for this change, we implore
WVDLEP to work with QSMRE to obtain additional hunding tor inspectors. Patred wih other
changes to the blasting rule described above, we fear that this change indieates that WVDEP is
taking less seriously its obligation to protect West Virgimans from damage to heaith and home
trom blasting at coal mining operations and to ensure that such damages are properly
compensated. Accordinglyv. we request that vou retain the requirement thai blasting claims be

mvestigated by a certified inspector.



Second, to the extent that WVDEP insists on proceeding with this course, we believe that

$
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the provision needs substantial editing to claritys whom must pertorm the acts set out in §
26.2.a.1 through 26.2.2.3. We also strongly encourage WVDEP to include a provision requinng
the inspection to be conducted in a reasonable tirme {(within S business days for receiving a
complaint) in order 1o ensure that a property owner who has suffered damage dosgs not have 1o
wait an inordinate amount of time betore conducting repairs.

3. Proposed Changes to Insurance and Bonding Reguilations

We support the alteradon of proposed rule § 11.3.£9. which requires that a bond remain
in eftect tor the permit area required for water treatment in addition to the trust tund or annuity,
This ensures proper reclamation ot the area if treatment becomes unneeded and funds in the trust
fund or annuity are depleted below levels (o ensure the retirement and reclamation of the
rgalment sy sicm.

It proposed rule § 11.4.a.3, the WVDEP omits the current requirement that the amount of
vand required to obtain a permut include the full reclamation cost of the intial arca being
attected. In Light of the widespread violations by operators of comemporaneous reclamation
requirements. WVDEP s removal of the requirement that increments be of sufiicient size to
provide for cfficient and contemporaneous reclamation under a cumulative bond schedule in
proposed rule § 11.4.a,3 scems il-advised.

The WVDEP s elimination of the requirements regarding the Environmental Security
Account for Water Qualits emphas:zes that the agency sull lacks a meaningtful way to deal with
fong-term or perpetual discharge from permitted coal mining operations. Perpetual actd-mine
dramage remains a problem, and long-term or perpetual discharges of selenium and pollutants

that cause elevated conductivity are increasing i frequency. Those pollutional discharges often



require long-term and expensive treatment technology, and could result in the complete collapse
of WVDEP's existing bonding scheme. For example ERP Eovironmental Fund operates a
Fluidized Bed Reactor to treat selenium discharges at the Rufiner Mine in Logan County, which
is estimated o require 33 1o $4 million per year in operation and mainlenance expenses The
prior operator of che Ruftner Mine exited the mintng business in bankruptey, and the current
operator may be in serious financial straits, It the current operator forfeirs 1ts bond. WVDEP
would be required 1o operate and maintain the Fluidized Bed Reactor at an expense of 83 to %4
mitlion per year. Such an expense would tax existing resources and jeopardize the solvency of
WVDLP s bond pools. WV DEP may not wish to pursue the Environmenal Secunity Account as
a method of addressing the costs of long-term active pollution treamment cause by WVDEP's
pray tousty disastrous permitting decisions, but the ageney must find some way to address those
iong-term lizbilines before a bond-forteiture completely wipes out WVYDEP's pooled bond
funds, mcluding the Water Trust T und.

In addition 1o the changes regarding bonding in the proposcd rule. we also ask that
WYVDLP reconsider its existing selt-bonding rules. There is currently a high risk of insolvency
in the coal mining dustrs . which in tumn leads to a high risk of unfunded obligations tv
complete reclamation m a bonded area. On August 3. 2016, the OSM issued a poitey advisory
encouragmyg regulatory authorities w ~exercise caution belore allowing any companies 1o self-
bemd.” OSMRE Policy Advisory : Self-Bonding (Aug. 3, 2016). at 3. Given the gravity of the
situation. we strongly recommend that WVDEP review and revise current self-bonding

regulations.



4. Proposed Changes Regarding the Replacement, Release, and Forfeiture of Bonds

a. Proposed Chanees Resarding the Regmrement 1o Release Bonds

[y [ = F I PPy - e . P e e TR

We understand proposed rule § 12 2.2.4 10 be a recodilication of existing § 38-2-12.2.e.
Considering the substantial existing habilities for long-term water treatment. and the tact that
perimitted operations are créating tong-term pollutional discharges notwithstanding the
prohibttion against permtiing such tacilities. we encourage WVDEP to consider eliminating the
exceptions to the prohibition on bond release at facilities where water treatment is occumming by
deleting 3§ 38-2-122.at A and 122,24 B, Considering the low bond amounts required by West
Virginia's alternanve bonding system. and the motivation for operators to underestimate the true
cast of their water treatment liabiliiies, as demonstrared by potential undereeporting of those
liabtitties by Patyiot Coal Corporation in the 2010 timeframe . it s difficult to see how a
remaining bord could evar be adequate to assure long-term treatment costs are coverad.

Furthermore we are concerned with the apparent deletion of the requirement that there be
no exrant violations prior to bond release in proposed rule § 12.2.¢.1, Considertng the
mtransigent problem of unabated violations In West Virginia—a condition that should lead to
bond forteiture —WVDEP should not atiow even Phase | bond release 4 the tace of an unabated
violation. Additionally. in light of the questionable success of many revegetation etforts.

W VDEP should not eliminate the requirement in existing rule § 12.2.¢.2.A that an apphicant tor
Phase [T bond release demonstrate at least two yvears of revegetation success prior to release.
Finally. it is unclear why the W VDEP sceks to eliminate the language in existing rule § 12.2.d
conditioning bond release on the compleuon of all coal extracnon aperations. Generally.
considering the potential tor bond forfeiturs i this ¢hallenging coal market. the state should be

making 1t more difticult 1o get bond release. not easter.



b. Prupossd Changes Reparding the Forferture of Bonds

-

Proposed sections 12.4.b.1 and 12.4.b.2 are drafted in such a wav that 1t 13 unclear as to
P A

who the actors are who must perform the specified acis (2. "Proceed 1o coliect the torfequre

amount . and T se funds collzeied from bond forteiture to complgie the reclamation plan .
.. ). whether acts epecitied are mandatory or diseretionary, and whether they are exceptions 1o or
additions to the duties set outin § {2.4.b.

Furthermore we respectfully request that WVDEP include language in proposed rule 3
12.4.d to clanfy that the ageney understands that 1ts obligations under the federal and state
surface mining laws reguire it to compls with ettluent limitations and water qualite standards as
part of 1ts gbligations to complete reclamation on the bonded area.

¢ Proposed Omugsion of Section Regarding Water Quanty Enhancement

WA DEP s intent in deloting existing rule & 12.5 is unclear, particularly since cross-
references to this provision remain in other portions of the proposed rule. IFWVDEP 15 many
way arempting to evade its duties under tederal and state mining and clean water laws to treat
pellutional discharges from bond forfeiture sites to ensure complianee with effluent limitations
and water qualin standards or is attempting o deprive the legislature or Special Reclamation
Fund Advisory Council or actuaries of information that would allow those bodies to make
mformed decisions abaut the solvencs of the Special Reclamation fund. we strongly object to the

deletion of this section and mnsist that it would be inconsistent with federal and state law.

5. Proposed Changes Regarding Effluent Limitations

LThe proposed alterations to § 14.3.b would remove the language prohibiling mining
discharges that “violate eftluent limitations or cause a violation of applicable water quality

standards” and replace it with language requiring such discharges to “be made in compliance

10



with all applicable state and federal water quality laws and regulations.” These changes appear
to indicate that the WVDLP 1s attempting to remove the requiirement that miming discharges not
cause violations of water quality standards.

It that is WVDEP's intention, the new language is ineffeciive to carry it out. The

.,.
-

proposed new languaye (n § 14.5.b 15 idemical to that in 30 C.F.R § 8B16.42. The OSM approved

f

that rule in 1982, 30 C . F.R. § 81642, approved, 47 Fed. Reg. 47.2160 (Oct. 22, 1982}, Atthat
time. O3M stated that the refe provided “that discharges must compls with all State and Federal
watcr quality laws and regulations. This includes applicabic water quality standards.” /d, at
+7.220, In addition, the Supreme Court of Appeals of West Virginia held e 1996 that state
surface minng regulations must be read 1 a manner consistent with federal regulations cnacted
in accordange with the federal Surtace Mining Control and Reclamauon Act. Charles Scoultz v,
Conscbdaton Coal Col 197 W.oVa, 375,473 S.E.2d 467, 475-76 (1996}, Thus, the proposed
language must be read 1o require compliance with applicable water qualitv standards.

In the altemnaiive. if the proposed language is somchow read or interpreted to allow
noncomplianes with water quality standards. it is Hlegal and pre-empted by federal law.
WVDEPs rules cannot be less stringent than, or inconsistent with, O5SM s rules. 30 CFR.
732.13(a). OSM s rule at 30 CF.R. ¢ 816.42 requires comphance with all applicable water
Juality standards. and WVDEP's regulation therefore cannot be less stringemt and allow
nonconiphiance with water guality standards.

Furthermove, West Virginia cannot backslide on compliance with wuter quality standards.
{n 1982, both OSM and EPA found that West Virginia's program was deficient because 1t did
not require compliance with water quality standards, OSM threatened 10 terminate West

Virzinia's state SMCRA program by ~June 13, 1982, unless West Virginia submits by that date

il



copies of enacted regulations requiring that all water leaving the permit area meet I'ederal and
State water quality statutes. regulanons. standards. or eftluent himitations.” 47 Fed. Reg. 20.119.
20122 (May 11, 1982). In September of 1982, after West Virginia submitted “regulations to
require that water leaving the permit area will meet all applicable Federal and State water quaiity
standards tor the river. stream. or drainway 1nw which it is discharged.” OSM rescinded that
threat and approsed that portion of West Virginia’s program. 47 Fed. Reg. 39.821 {Scpt. 10,
19821, EPA concurred that these West Virginia regulations were consistent with the Clean
Water Act, [l at 39, 8220 see atso 50 Fed, Rey. 28.342, 28,337 (July 11, 1983) (“EPA
concluded that the West Vircmia program demeonstrates the legal authority  administratve
capahlity. and wechnical confermity to the federad reyulations necessary to maintain water
guality standards promulgated under the authority of the Clean Water Act 7). Thus. both O5M
and 1P have previpush tuund that a requirement 1o comply s water quality standards is
necessary o comply with SMCRA and the CWAL Indecd. OSM stated that “Congress intended
thae surfuce coal mining and reclumation operations should not proceed unless all applicable
water qualits standards are achieved and maintained.” 44 Fad. Reg. 14902, 14 927 (Mar. 13,
19791 W\ DEP therefore cannot remove the same proviston that OSM and EPA both required
to be tncluded in the state program in 1982,

Finally. it WVDEP 13 intending to amend its regulations 1o ignore violations of water
quabity standards, it is sanctioning wholesale impairment of the state’s waters on a regional scale.
A West Virginia federal district court held in four citizen enforcement cases that ¢ight coal mines
have vivlated the narrative permit condition in their NPDES permits by discharging high tevels
of 1onic chemicals that have greatly increased stream conductivity and caused bwological

impatrment in violation of West Virginia's narrative water quality standard tor biological



integrity. OVEC v, Elk Run Coal To.. 24 F. Supp. 3d 332 (8.D.W.Va. 2015) (tour nunes):

P PRI S T, SR —— —

QVEC v. Fola Cual Co, (Stillhouse), 82 F. Supp. 3d 673 (5.D.W.Va. 2015) (one mine); OVEC v,

Fota Ceoal Co. (Leatherwood). 120 F. Supp. 3d 309 (S.D.W . Va, 2015} (two munes): QVEC v.

Fola Caal Co. (Monogj. No. CV 2:13-1371. 2017 WT. 2312478 (3.D.W.Va. 2017) (one mine).
The same type of vielations are ocourring al mans other West Virginia mines wid large valley
hils., EPA stated in 2011 that " nine out of every 10 streams downstream trom surface coal
mining operations werg impaired based on a genus-lovel assessment of aquatic hite.” EPA
Memorandum re: Improving EPA Review of Appalachian Surface Coal Mining Operations
Unidder the Clean Water Act. Nanonal Enyironmental Poliev Act, and the Environmental Justice
Executtve Order (July 21, 2011, at mi. ¢iving Pond e al.. Downstream Lffects of Mountaintop
Ceal Mining: Comparing Biological Conditions Using Familyv- and Genus-Level
Nacroinvertebrate Bloassossmen: Tools, JoN. Am. Benthol, Soc. 27(3): 717, 731 {2008
("Nanety -three pereent of the mined streams and none of the unmined streams were impaired
using the preferred genus-level GLIMPSS™) Allowing these violations to go unaddressed and
uniemedied would be a clear violation of the CWA and SMCRA,

Without any legitimate reasons. WVDLEP is trving to eliminate an existing program
provision that requires a permit condition mandating compliance with water quality standards. [t
does not deny that coal mines with valiey fille are violating water quality standards. It does not
deny that the existing requarement 1§ necessary to prevent violations of water quahity standards.
On the contrary it wants 1o delete the program proviston precisely because there are Known
water qualiny viplations and because citizen enforcement of those violations has been effective.

The evidence of WVDEP's concerted efforts o avoid the implementation and

enforcement of narrative water quality standards is pervasive. West Virginia vigorously opposed



P.O. Box 307
Lewisburg, WV 24901

(304) 793-9007
dteaney dappalmad.org

Counsel for Sierra Club Ohio Valley
Environmental Coalition, West Virginia Highlands
Conservancy, West Virginiu Rivers Coulition, and
Appalachian Mountain Advocates

stAngieRosegr e
Angie Rosser

Wwast Vupmna Rivers Ceatition

3501 MacCorkle Ave SL #1290

Charlesion, WYV 25304

BERACT (0 AV FIS P00

-1
-

‘st Cynthia Rapk .. A
Cwnthia - Cindy™ Rank

West Virginia Highlands Conservancy

4401 Eden Road

Rock Cave, WV 26234

304-924-5802

i . k] " na . ..
Cirans oo gmall com

s Diane Bady
Diane Bady
Omo Valley Environmental Coalition
PO Box 6733

Huntington, WV 23773-6733
4-360-2072

diginne w obs o neg

-

Aaron Isherwood

Sierra Club

2101 Webster St.. Suite 1300
Oakland. CA 94612
413-977-3680

auront shorwood #2 ceractabuore

Tl
- ' N . -



Anderson, Carol Y

From:
Sent:
To:
Subject:

janet Hayes <info@actionnetwork.org>
Tuesday, July 18, 2017 7:.08 AM

DEP Comments

Comments on 38 CSR. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surtace Mine
Reclamation Rule.

. am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is compiete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with ail
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior o bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficuit to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.5.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP i3 not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Janet Hayes
JanetH.25419@gmail.com

215 Morningside Dr.

Falling Waters, West Virginia 25419



Anderson, Carol Y

From: Lyndsay Tarus <lyndsay@theallianceforappalachia.org>
Sent: Tuesday, July 18, 2017 11:39 AM
To: DEP Comments
Subject: Comments on 38 CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine

Reciamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water

quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Without addressing the root cause of
contamination, our problems will only be exacerbated. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior 16 bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes



suggest WVDEP is not living up tc adequately regulating the coal industry to protect the
environment and the health of impacted communities.

As we look toward new economic development opportunities on abandoned and forfeited
mine sites, the opportunities are endless, but if and only if, we first address contamination
issues that are hindering our progress towards safe water and heaithy land base-- the very
impetus for all sustaining life.

As coal companies faiter with the decline of the industry, our communities are suffering not
only economically but also and more importantly, with our health. Any attempt to weaken

reguiation standards is a clear step to alleviate the responsibility companies have to our

communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S R. 2.

Lyndsay Tarus
lyndsay@theallianceforappalachia.org
206 Forestview

Huntington, West Virginia 25705



Anderson, Carol Y

From: Rev.Dr. Jean Wright <info@actionnetwork.org>
Sent: Monday, July 17, 2017 10:25 PM
To: DEP Comments
Subject: Comments on 38 CSRR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine

Reclamation Rule.

' am concerned the proposed changes 1o this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in

the fallowing ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation 1s complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

it removes the requirement that there be no violations prior {0 bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficuit to get a bond

release.

It removes the requirement that mining discharges not cause violations of water guality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.8.R. 2 give West Virginia residents the impression that the
State 1s attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Rev.Dr. Jean Wright
revdrwright1@gmail.com
12104 Greenway ¢t
Fairfax, Virginia 22033



Anderson, Carol Y

From:
Sent:
To:
Subject:

Charles Brabec <chuck@thebrabecs.com>
Thursday, July 13, 2017 2:51 PM

DEP Comments

Comments on 38 C.S.R. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation reguirements for coal companies in

the following ways:

it removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining cperators comply with alt
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

[t removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficuit to get a bond

release,

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed ruie changes are an attempt to relieve coal
companies from stch violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting fo bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately reguiating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Charles Brabec

chuck@thebrabecs.com
PO Box 273

Canvas, West Virginia 26662



Anderson, Carol Y

From:
Sent:
To:
Subject:

Charles Brabec <chuck@thebrabecs.com>
Thursday, July 13, 2017 2:51 PM

DEP Comments

Comments on 38 CS.R. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

-am concerned the proposed changes to this rule would weaken compliance with water
guality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deiletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
reiease.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies fraom such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Controi and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Charles Brabec

chuck@thebrabecs.com
PO Box 273

Canvas, West Virginia 26662



Anderson, Carol Y

From: Ned Savage <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 2:51 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
guality standards and reduce the bonding and recltamation requirements for coal companies in

the foliowing ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the faderal and state requirements that mining operators comply with afl
discharge limitations and water quality standards. Please explain why this deletion is
necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impresston that the
State is attempting to bypass enfarcement of water quality standards to the favor of the mining
industry and ctrcumvent both citizen mvolvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Ned Savage
nedsavage@gmail.com
8034 Upper Craig Creek Rd.
Catawba, Virginia 24127



Anderson, Carol Y

From: Jennifer Hall <info@actionnetwork.org>
Sent; Thursday, July 13, 2017 2:54 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

[ am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

it removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

it removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficuilt fo get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these viclations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Jennifer Hall
sohtarydragon77@gmail.com
34 Pebblehill Park
Greeneville, Tennessee 37745



Anderson, Carol Y

From: Courtney Ostaff <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 3:29 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the propased changes to the WVDEP's Surface Mine
Reclamation Rule.

I am concerned the proposed changes to this rufe would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior {0 bond retease. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations, Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards 1o the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Courtney Ostaff
ostaff1@yahoo.com
337 Dawson Rd

Morgantown, West Virginia 26501



Anderson, Carol Y
[~ T ]

From: James Dixon <james@harehill.com>
Sent: Thursday, July 13, 2017 3:56 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine

Reclamation Rule.

| am concerned the proposed changes to this rule would weaken comphliance with water
quality standards and reduce the bonding and reclamation requirements for ¢oal companies in

the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
iInconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent bath citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry {o protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

James Dixon
james@harehill.com

206 W. Washington Ave.

Terra Alta, West Virginia 26764



Anderson, Carol Y

Fron:
Sent:
To:
Subject:

Timothy Munsey <info@actionnetwork.org>
Thursday, July 13, 2017 3:31 PM

DEP Comments

Comments on 38 CS.R. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

" am concerned the proposed changes to this rule would weaken compliance with waier
quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation i1s complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please exptain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficuit to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempling to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes tc 38 CS R. 2.

Timothy Munsey
lew3/@yahoo.com

613 Neal Street

Parkersburg, West Virginia 26101



Anderson, Carol Y

From: Jerry Rivers <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 3:59 PM
To: DEP Comments
Subject: Comments on 38 CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’'s Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of "completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining eperators comply with all
discharge limitations and water quality standards. Please explain why this delelion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt {o relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Jerry Rivers
jerry.rivers13@yahooc.com
8-Gombhert place
Roosevelt, New York 1575



Anderson, Carol Y

From:
Sent:
To:
Subject:

Francis D. Slider <«fslider@frontier.com>
Thursday, July 13, 2017 4:08 PM

DEP Comments

re: comments on 38 CS.R. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Kule.

| am deeply concerned that the proposed changes to this rule would weaken compliance with
water quality standards and reduce the bonding and reclamation requirements for coal

companies in the foliowing ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coat market,
the state shouid be increasing bond amounts and making it more difficult o get a2 bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.5.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards ¢ the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to camment on the proposed changes to 38 C.S.R. 2.

Francis D. Slider
fslider@fronter. com

239 Fluharty Rd

Middlebourne , West Virginia 26149



Anderson, Carol Y

From: Sam Golston <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 4:08 PM
To: DEP Comments
Subject: Comments on 38 CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is
hecessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.5.R. 2.

Sam Goiston
sam_golston@hotmail.com
132 cheat river acres

Elkins WV, West Virginia 26241



Anderson, Carol Y

From:
Sent:
To:
Subject:

Cynthia Ellis <cdellis@wildbiue.net>
Thursday, July 13, 2017 4:16 PM
DEP Comments

Comments on 38 C.S.R. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

am concerned the proposed changes to this rule would weaken compliance with water
guality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

[t removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water guality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release, Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations t0 go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State 15 attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDERP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 CS.R. 2.

Cynthia Ellis
cdellis@wildblue.net

3114 Steel Ridge Rd

Red House, West Virginia 25168



Anderson, Carol Y

- .-

From: Barbara Steinke <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 4:20 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
tHarold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

it removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water guality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

reiease.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Aliowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.5.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards 1o the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up {0 adequately regulating the coal industry 10 protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Barbara Steinke
steinagel@aol.com

PO Box 75025

Charleston, West Virginia 25375



Anderson, Carol Y

"~~~ -

From: Robert A. Mertz <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 4:23 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

Once again the forces for short term profits for the few are trying to undermine the legal
protections of our planet's life support systems. Not only do we need to keep Earth's carbon
deposits safely in the ground, to minimize the buildup of global warming carbon dioxide, but
we also must protect the living plants and the naturai environment that is the ultimate
infrastructure of Earth's life support systems. We must strengthen, not weaken our regulations
of the extractive industries that risk the wellbeing and ultimate sustainability of the planet upon
which my children and grandchildren live.

| am concerned the proposed changes 1o this rule would weaken compliance with water

quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
Inconsistent with the federal and staie requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considerning the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
reiease.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal

companies from such violations. Allowing these violations to go unaddressed would be a clear



vigiation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the
environment and the health of impacted communittes.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Robert A. Mertz
nolramertz@gmail.com

1205 Mulberry Ridge

Spencer, West Virginia 25276-8561



Anderson, Carol Y

From: Susannah Mathews <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 5:15 PM
To: DEP Comments
Subject: Comments on 38 C.S.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine
Reclamation Rule.

 am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of "compietion of reclamation,” which cusrently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

it removes the requirement that there be no violations prior to bond release. Considering the
high costs of reciamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

rejease.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting {o bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Susannah Mathews
browndogband@yahoo.com

3 Bluegrass Village

Morgantown, West Virginia 26501



Anderson, Carol Y

From: Edward Lynch <edlynchwv@icloud.com>
Sent: Thursday, July 13, 2017 5:15 PM
To: DEP Comments
Subject: Comments on 38 C.S.R. 2
Harold Ward.

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
iInconsistent with the federal and state reguirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this chalienging coal market,
the state shouid be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to retieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residenis the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately reguiating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity o comment on the proposed changes to 38 C.S.R. 2.

tEdward Lynch
edlynchwv@icloud.com

128 Willow Spring Drive

Wellsburg, West Virginia 26070-9756



Anderson, Carol Y

From: Christopher Craig <ccraig@laurellodge.com>
Sent: Thursday, July 13, 2017 5:04 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

it removes the definition of “completion of rectamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
viglation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.5.R. 2 give West Virginia residents the impression that the
State is aftempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes 1o 38 C.S.R. 2.

Christopher Craig

ccraig@laurellodge.com
PO Box 1011

Harpers Ferry, West Virginia 25425



Anderson, Carol Y

From: Rachel McGuire <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 4:24 PM
To: DEP Comments
Subject: Comments on 38 C.S.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

- am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It remaoves the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
Inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water guality standards. Please explain why this deletion is
necessary.

it removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations, Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent bath citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2,

Rache! McGuire
rachel.erind@gmail.com
PO Box 131

Danese, West Virginia 25831



Anderson, Carol Y

From:
Sent:
To:
Subject:

Barbara Brown <info@actionnetwork.org>
Thursday, July 13, 2017 5:20 PM

DEP Comments

Comments on 38 C.S.R. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

I am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond farfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficuit to get a bond

reiease.

[t removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempling to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes



suggest WVDEP is not living up to adequately regulating the coal industry to protect the
environment and the health of impacted communities.

Why would these changes be of long term benefit to our state? What uptick there is be in coal
production is already in force. These changes will do nothing to improve water quality for
recreation, fishing and the health of water for our citizens.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Barbara Brown
bjbrnwv@gmail.com

95 Hartford Street

Morgantown, West Virginia 26501



Anderson, Carol Y
L |

From: Art Glick <omb00900@ mail.wvnet.edu>
Sent: Thursday, July 13, 2017 5:19 PM
To: DEP Comments
Subject: Comments on 38§ CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

[ am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

it removes the definition of “completion of reclamation,” which currently provides that
reclamation i1s complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators compiy with all
discharge limitations and water quaiity standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of rectamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is aftempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Art Glick
omb00900@mail.wvnet.edu
638 Glicks Road

Renick, West Virginia 24966



Anderson, Carol Y

From: John Brewer <hrwrjl@msn.com>
Sent: Friday, July 14, 2017 9:53 AM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
guality standards and reduce the bonding and reclamation requirements for coai companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

it removes the requirement that there be no violations prior to bond release. Considering the
high costs of reciamation and the potential for bond forfetture in this chailenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the reguirement that mining discharges not cause viclations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State 1s attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

John Brewer
brwrj1@msn.com
409 Aurora Street
Marietta, Ohio 45750



Anderson, Carol Y

From:
Sent:
To:
Subject:

Penny Manion <info@actionnetwork.org>
Friday, July 14, 2017 10:57 AM

DEP Comments

Comments on 38 C.S.R. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine

Reclamation Rule.

[ am concerned the proposed changes to this rule would weaken compliance with water
guality standards and reduce the bonding and reclamation requirements for cocal companies in

the following ways:

it removes the definition of “compietion of reclamation,” which currentiy provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators compiy with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these viclations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.5.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDERP is not living up to adequately regulating the coal industry to protect the



environment and the heailth of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Penny Manion

pennyrmanion@yahoo.com
PO Box 1306

Shepherdstown , West Virginia 25443



Anderson, Carol Y

From:
Sent:
To:
Subject:

David Lillard <david@liliards.com>
Friday, July 14, 2017 9:.58 AM

DEP Comments

Comments on 38 C.5.R. 2

Harold Ward,

Pliease accept these comments on the proposed changes o the WVDEP's Surface Mine
Reclamation Rule.

These changes would reduce the bonding and reclamation requirements for coal companies
to the detriment of taxpayers and public health. We're already saddled with cleanup costs in
perpetuity for abandoned mines; this would be a giant step backward in accountability.

it removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operatars comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bong forfeiture in this chalienging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

relaase,

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these vigolations o go unaddressed would be a clear

viclation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDERP is not living up to adequately regulating the coal industry to protect the
environment and the heaith of impacted communities.



Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2,

David Lillard

david@lillards.com

526 Spring Warbler Way
Shepherdstown, West Virginia 25443



Anderson, Carol Y

From: Rachael Pappano <info@actionnetwork.org>
Sent: Friday, July 14, 2017 11:58 AM
To: DEP Comments
Subject: Comments on 38 CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine

Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond refease. Considering the
high costs of reclamation and the potenttal for bond forfeiture in this chailenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

refjease.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting {o bypass enforcement of water guality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP Is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Rachael Pappano
shamrock.magic@yahoo.com
330 River Rd.
Mattawamkeag, Maine 04459



Anderson, Carol Y

From:
Sent;
To:
Subject:

Jenni Kovich <jjkovlch-charity@live.com>
Friday, July 14, 2017 2:07 PM

DEP Comments

Comments on 38 CSR. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for ¢oal companies in
the following ways:

it removes the definition of “completion of reclamation,” which currently provides that
rectamation is complete only when water quality standards are met. This delation is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

it removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these vioiations {0 go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Jenni Kovich
{ikovich-charity@live.com
50 Dud Bennett Rd

Leon, West Virginia 25123



Anderson, Carol Y

From: tom harris <info@actionnetwork.org>
Sent: Friday, July 14, 2017 9:50 AM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Piease accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways.

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
nconsistent with the federal and state requirements that mining operators comply with all
discharge iimitations and water quality standards. Please explain why this deletion is

necessary.

it removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes {o 38 C.8.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDER is not living up to adequately regulating the coal industry to protect the



environment and the health of impacied communities.

Thank you for the opportunity to comment on the proposed changes to 38 CSR. 2.

tom harris
mchazy77@hotmail.com

17 gate ct

burlington, New Jersey 08016



Anderson, Carol Y

From: Michael Klausing <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 10:49 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes {o the WVDEPF’s Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is
necessary.

{t removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Controi and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.8.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Michael Klausing
mike_klausing@hotmail.com
624 Cross Lanes Dr Apt 11
Nitro, West Virginia 25143



Aﬁderson, Carol Y

From:
Sent:
To:
Subject:

Rhonda Marrone <info@actionnetwork.org>
Thursday, July 13, 2017 9:31 PM

DEP Comments

Comments on 38 CS.R. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEFP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
gquality standards and reduce the bonding and reclamation requirements for coal companias in

the foilowing ways:

it removes the definition of “completion of reciamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with atl
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

reiease.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Alowing these violations ¢ go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



envirenment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Rhonda Marrone
rmm164@yahoo.com

939 Somerset dr

Charleston, West Virginia 25302



Andersen, Carol Y
oo o e

From: kat cooper <info@actionnetwork.org>
Sent: Friday, July 14, 2017 12:00 AM
To: DEP Comments
Subject: Comments on 38 CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reciamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation 1 complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is
necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Contral and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately requlating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the epportunity to comment on the proposed changes to 38 C.S.R. 2.

kat cooper
katcooper304@yahoo.com
2928 mtn lake 1d

hedgesville, West Virginia 25427



Anderson, Carol Y
-~ ]

From: Mary Scott <info@actionnetwork.org>
Sent: Thursday, July 13, 2017 11:54 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

r am concerned the proposed changes to this rule would weaken compliance with water
guality standards and reduce the bonding and reclamation regquirements for coal companies in

the following ways:

It removes the definition of "completion of rectamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

[t removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state shouild be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these viclations to go unaddressed would be a ciear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

Mary Scott
marykscott02@aol.com

152 CHRISTOPHER DR

Kitty Hawk, North Carolina 27949



Anderson, Carol Y

From:
Sent:
To:
Subject:

Lori Rose <info@actionnetwork.org>
Friday, July 14, 2017 3:04 AM

DEP Comments

Comments on 38 CSR. 2

Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
guality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.5.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of imgacted communities

Thank you for the oppolunity to comment an the propaosed changes to 38 C SR 2

Lon Hose

fishnlepd 963 yahoo.com
45 194 St

Dunkbar, West Virginia 25064



Anderson, Carol Y

From: JB Witten <info@actionnetwork.org>
Sent: Friday, July 14, 2017 8:.09 AM
To: DEP Comments
Subject: Comments on 38 CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

: am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of *completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with alt
discharge limitations and water quality standards. Please explain why this deletion is
necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this chalilenging coal market,
the state should be increasing bond amounts and making it more difficuit to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.5.R. 2 give West Virgima residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

JB Witten

JBWitten@aol.com

278 Faulkner Rd. RR 1 BOX 113
Elkins, West Virginia 26241-9713



Anderson, Carol Y

From: Melinda Russell <info@actionnetwork.org>
Sent: Friday, July 14, 2017 8:47 AM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

'am concerned the proposed changes to this rule would weaken compliance with water
guality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “compietion of reclamation,” which currently provides that
recilamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is
necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reciamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

reiease.

It removes the requirement that mining discharges not cause viclations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

vialation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards 1o the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.5.R. 2.

Melinda Russell
mrussell306@gmail.com

216 Hemlock Ave E

Alderson, West Virginia 24910



Anaerson, Carol Y

From: mike sayre <info@actionnetwork.org>
Sent: Sunday, July 16, 2017 7:02 AM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quaiity standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water gquality standards. Please explain why this deletion is
necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause viclations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rute changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



Anderson, Carol Y

From;: Louise Miller <info@actionnetwork.org>
Sent: Friday, July 14, 2017 8:46 PM
To: DEP Comments
Subject: Comments on 38 C.S.R. 2
Harold Ward,

Please accept these comments an the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

I 'am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reciamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations 1o go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes {0 38 C.8.R. 2 give West Virgima residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regutating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity fo comment on the proposed changes to 38 C.S.R. 2,

Louise Miller
lcm29mowv@gmail.com

578 Faulkner Rd

Bowden, West Virginia 26241



Anderson, Carol Y

From: G. Pajl Richter <info@actionnetwork.org>
Sent: Friday, July 14, 2017 9:03 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine

Reclamation Ruie.

I am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

it removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

it removes the requirement that there be no violations prior to bond release, Considering the
high costs of reclamation and the potential for bond forferture in this challenging coal market,
the siate should be increasing bond amounts and making it more difficult to get a bond

release.

it removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.8.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circuimvent both citizen involvement and federai law. The proposed rule changes



Anderson, Carol Y
L T R S

From: kerren hall <info@actionnetwork.org>
Sent: Monday, July 17, 2017 10:09 AM
To: DEP Comments
Subject: Comments on 38 C.S.R. 2
Harold Ward,

Flease accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements far coal companies in
the following ways:

It removes the definition of "completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

kerren hall

kerrengh@yahoo.com

167 hess re
fayetteville, West Virginia wv



Anderson, Carol Y

From: Jay Mahoney <imahoney59@frontier.com>
Sent: Monday, July 17, 2017 422 PM
To: DEP Comments
Subject: Comments on 38 CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the foliowing ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators compiy with ail
discharge limitations and water guality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reciamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making # more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such vioiations. Allowing these violations to go unaddressed would be a clear

viclation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



Anderson, Carol Y

From: William Johnson <info@actionnetwork.org>
Sent: Tuesday, July 18, 2017 11.07 PM
To: DEP Comments
Subject: Comments on 38 CSR. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP’s Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is
necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

it removes the requirement that mining discharges nof cause violations of water guality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Ailowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. Z give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen invelvement and federal law. The proposed rule changes
suggest WVDEP is not living up to adequately regulating the coal industry to protect the



Anderson, Carol Y

From:
Sent:
To:
Subject:

Jordan Lindsay <info@actionnetwork.org>
Monday, July 17, 2017 12:18 PM

DEP Comments

Comments on 38 CS.R. 2

Harold Ward.,

Piease accept these comments on the proposed changes to the WVDEFP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
gquality standards and reduce the bonding and reclamation requirements for coal companies in

the following ways:

It removes the definition of “compietion of reclamation,” which currently provides that
rectamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is
necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reciamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear
violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.5.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal indusiry {o protect the



Anderson, Carol Y

From: Maria Gunnoe <maria_gunnoe@frontier.com>
Sent: Monday, July 17, 2017 6:00 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine
Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
inconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,
the state should be increasing bond amounts and making it more difficult to get a bond

release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such viclations. Allowing these violations to go unaddressed would be a clear
vioiation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes
suggest WVDERP is not living up to adequately regulating the coal industry to protect the



Anderson, Carol Y

From: John Endicott <info@actionnetwork.org>
Sent: Monday, July 17, 2017 6:48 PM
To: DEP Comments
Subject: Comments on 38 CS.R. 2
Harold Ward,

Please accept these comments on the proposed changes to the WVDEP's Surface Mine

Reclamation Rule.

| am concerned the proposed changes to this rule would weaken compliance with water
quality standards and reduce the bonding and reclamation requirements for coal companies in
the following ways:

It removes the definition of “completion of reclamation,” which currently provides that
reclamation is complete only when water quality standards are met. This deletion is
iInconsistent with the federal and state requirements that mining operators comply with all
discharge limitations and water quality standards. Please explain why this deletion is

necessary.

It removes the requirement that there be no violations prior to bond release. Considering the
high costs of reclamation and the potential for bond forfeiture in this challenging coal market,

the state should be increasing bond amounts and making it more difficult to get a bond
release.

It removes the requirement that mining discharges not cause violations of water quality
standards, making it appear that the proposed rule changes are an attempt to relieve coal
companies from such violations. Allowing these violations to go unaddressed would be a clear

violation of the Surface Mining Control and Reclamation Act and the Clean Water Act.

The proposed changes to 38 C.S.R. 2 give West Virginia residents the impression that the
State is attempting to bypass enforcement of water quality standards to the favor of the mining
industry and circumvent both citizen involvement and federal law. The proposed rule changes

suggest WVDEP is not living up to adequately regulating the coal industry to protect the



environment and the health of impacted communities.

Thank you for the opportunity to comment on the proposed changes to 38 C.S.R. 2.

John Endicott
johnalleycat@gmail.com

2043 19th. Ave.

San Francisco, California 94116
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