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TITLE 82
oA LEGISLATIVE RULES
?;%L“»f%t‘ DIVISION OF CULTURE AND HISTORY

SERIES 3
STANDARDS AND PROCEDURES FOR GRANTING PERMITS TO
EXCAVATE ARCHAEOLOGICAL SITES AND UNMARKED GRAVES

§82-3-1. General,

1.1, Scope. -- This legislative rule establishes the procedures by
which permits are Iissued for the excavation of historic and
prehistoric ruins and archaeolegical sites; burial grounds, human
skeletal remains and unmarked graves; and the removal or alteration of
grave markers, Additionally, it establishes the methed by which
property tax exemptions for unmarked graves are determined and the
methods for dispoesing of skeletal remains and associated artifacts
claimed by descendents and those remains and artifacts not claimed.
Not ineluded within the scope of this legislative rule are collections
of artifacts from historic or prehisteric ruins, burial grounds,
archaeological sites or unmarked graves acquired prior Eto the
effective date of H.B. U752, June 8, 1990 or of artifacts collected
from the surface of the ground through surface survey+ or activities
undertaken in compliance with Ethe federal Archaeological Resources
Protection Act (Public Law 96-35 at 156 USC 47C(aa)) and regulations
promulgated thereunder and projects being undertaken in compliance
Wwith §106 of the National Historie Preservation act of 1966, as
amended, or subsection a, section five, artiele one of chapter 29 of
the West Virginia Code.

1.2. Authorization., ~-- W. Va. Code § 25-1-8(d) §$8——20 3 5L} ord

1.3. Filling Date. -~
1.4, Effective Date, --
§82-3-2., TDefinitions.

2.1. "Archaecleogy'" means the systematie, scientifie study of past
cultures through exzamination of material remains.

2.2. "Ruins" mean the remnants of structures constructed by numans
during historic or prehistoric times.

2.3. "Sites" mean areas occupied for various durations by humans
throughout hnistory and prehistory including, but not limited %o,
campsites, villages, dwellings, rock shelters and industrial
complexes,

2.4, "Cultural Affiliaticn" means the relationship of shared group
identity which can be reasonably traced nistorically or
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prehistorically between a present dag__group aﬂd an identifiable
earlaer Eroup. ==

2.5. "Lineal Descendants" means any individuals tracing his or her
ancestry directly or by proven kinship.

2.6. "Proven VKinship“ means the relationship among people that
exists because of genetic descent, which includes racial descent.

i
2
3
y
5
&
7
8
9

17 2.7. 2+5= "Burial Grounds" mean a locaticn where during histery or

18 prehistory human bodies or skeletal remains are entembed in visibly

19 marked or unmarked graves and may inelude cbjects or artifacts with
20 them.

21 -

22 2.8. 25 '"Grave Goods" mean artifacts found in association with a
23 human burial.

24

25 2.9. 2+7- "Professional Archaeologlist" means an individual Eeeting
26 the qualifications Specified in the Secretary of the Interior's
27 Standards for the Recovery of Archaeclogical Data (35 CFR €8).

29 2.10. 2+8« "Avocational Archaeologist" means an individual whose
30 vocation is in a field different than archaeology and who does not
31 have a degree in the subject,

33 2.11. 2<% "Permit" means a wriktten authorization issued by the
34 Director of Historic Preservation érekives—and HWissery, or designee,

35 to  conduct excavatiens of  historic and prehistorie ruins,
326 archaeological sites, burial grounds, human skeletal remains, and
37 unmarked graves, and to remove or alter grave markers. A permit shall
38 be valid for cne designated site.

39 -

40 2.12. 218+ ‘"Emergency Condition" means any unforeseen discovery
41 of human remains.

42

L3 2.13, 231 T"Excavation" means the controlled removal of dirt to

44 uncover and retrieve artifacts or human skeletal remains.

46 2,18, 22~  "Surface Survey" means an activity that involves
47 traversing the land for the purpose of locating archaeclogieal sites
L8 as revealed by artifacts found on the surface of the ground.

50 2,15, 243+ "Historical or Archaeclogical Significance" means
51 sites, ruins, burial grounds, or unmarked graves having significance
62 determined by applying the criteria of eligibility for the National
53 Register of Historic Places found in 36 CFR £0.
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2.16, a4+ "Director" means Director of Historie Preservation

frehives—and Histery or authorized representative.

2.17. "Evidence of descent!" mezans evidence of a kin or cultural
affiliation between a present-day individual or Indian Tribe and human
remains and cultural items which shall be established by using the
following types of evidence: Geographical, kinship, biological,
archeclogical, anthropological, linguistic, folkleore, oral tradition,
histerical, or other relevant information or expert opinion.

§82-3-3. Permits to excavate historic and prehistorie ruins and
archaeological sites.

3.1, Any person proposing to excavate a ruin or site shall request
a permit application form from the Director at the Division of Culture
and History, The Cultural Center, Capitel Complex, Charleston, W. Va.
25305. They may ceall the Cultural Center at 558-0240 for further
information. Permits wil)l be issued on a project by project basis.
The form will provide for and require the following information:

3.1.1. Documentation of the property owner's or property
manager's, in the case of publicly owned land, permission to excavate.
Recovered artifacets remaln the property owner's, except in the case of
publicly owned land, unless they forfelt their rights to them in
Writing.

3.1.2. The applicant's qualifications. A professional
archaeclogist will submit a resume, iIf not already on file at the
State Historie Preservation O0ffice. Avocatienal archaeslogists will
submit a letter explaining thelr past accomplishments =as an
avocationalist.

3.1.3. An excavation plan detailing the methodologies and
techniques by which the excavations will be conduckted and the reascns
and objectives for excavatlon or removal and the benefits expected to
be obtained from the contemplated work,

3.1.4, The facility where recovered materlal and exeavation
records will be curated.

3.1.5. A plan to restore the site to its former ceonditieon prior
to excavaticns when the site is net intended te altered or destroyed.

3.2, Upon review of the permit application by the Dirsctor, a
written response to the applicant will be forwarded within thirty (30)
days of receipt of the application. Permits may be issued for up to
two (2] years and may be suspended or revoked at any time for failing
to meet terms and conditicns of the permit. The Director shall be
allcwed ascess to any exzcavation of a site cor ruin t{o observe whether
conditions and ferms of the permit are being met.

Permits may be denled for reasons ineluding, but not limited to,
failure to provide a completed application form, inadequate

3
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Justification for excavating a site or ruins, or inaecility tec complete
satisfactorily a previous excavation, The regasons feor denial shall be
written down and forwarded bte the applicant within thirty days of
receipt of the application. Applicants denied a permlt may appeal the
declsion by reguesting a hearing before a regularly scheduled meetlng
of the Archives and Histeory Comm1551on Such hearing shall be held in
accordance with W. Va. Code §§204-5-1 =t. seq.

3.3. If a permlu is granted, an annunl progress report shall be
submitted on the anniversary date of the permit, if appliczble, and a
final report of the excavation will be submitted upon completion of
fieldwork, The deadline for final reports wWill vary depending upon
the nature of the project. Professionals will submit reports of the
quality recommended in the Secretary of Interior's Standards and
Guidelines for Archaeology and Historic Preservation (36 CFR 68).
Avocationalists are not expected to submit reports of professional
quality, but they shall minimally include information on site lceation
and conditions, relevant background infoermation, all field
observations (stratigraphy, Jeatures, ete.), and analyses and results.
The Director may request that reports be written for publication to be
read by the gereral public, or in other ways disseminate the
informztion recoveread through permitted excavations to the general
publiec,

= =~
t,r- ....... J.""’

§82-3-U4. -Permits to excavate burial grounds, human skeletal remains
and Unmarked graves.

b1, After the Director has been notified of the discovery of
skeletal remains, grave artifacts or grave markers, the director shall
cause_an on-site inspection of the disturbance to be made to determine
the potential for archazeological significance of the site. If the
director determines that the site has potential historical or
archaeologiczl significance and after alternatives to ezcavabion have
been examined, a permift application form for the archaeological
excavatlion or remeval of the remzins must be filed., In csses where -
discovery is unforseen, an on-site inspection shall be made within ten
(10) working days and the determination of potential hnistorical or
archaeclogical signif'cance shall be made as soon as is_reasonable,
but shall not exceed 51xty {60) davs s 4

PermLts to

excavate bu.lals Hlll be made aval1able for revwew by the public upon
request. When the Director, or designee, determines that emergency
conditions exist, a permit may be issued without having recsived an
application form, provided E&tnat the terms and conditions for

4
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excavating are formally agreed to at a more convenient time. An
applicaticn form willl provide for and reguire the following
information: : '

4.1.1. Documentation of the property owner’s or property
manager’s in the case of publicly ownad land, permission tc excavate.
Racovered artifacts remain the property owner’s, except in the case of
pubklicly owned land, unless they forfeit their rights tc¢ them in
writing.

4d.1.2. The applicant’s gualifications. 2 professional
archaeologist will submit a resume, if noct already on file at the
State Historic Preservaticn Cffice. Avocaticnal archaeclogists will

submit a letter explaining +thelr past accomplishments as an
avocationalist.

4,1.3. An excavation plan detalling the methodologies and
technigues by which the excavaticns will be conducted and the reason
and object for excavation the burial grounds, human skeletal remains,
or unmarked graves and the benefits expected to be obktained from the
contemplated work; except when discovered through construction

activities.

4.1.4. The facility where recovered material and excavation
records will be curated.

4.1.5. A plan to restore the site to its former condition prior
to excavations when the site 1s not intended to be altered or

destroyed.

4.2. Prior to the issuance of a permit for the disturbance of human
skeletal remains, grave artifacts, or grave markers, the director
shall convene and_ chair an ad hoc committee to develcp permit
conditions. The committes shall be comprised of the chair and & or s
menbers representing known or presumed lineal descendants rivate and
public organizations which have culftural affiliation to the bpresumed
contents of the sgite, the Council for West Virginia Archaeclogy and
the West Virginia Archaeclogical Seccietv. At least two (2) persons
shall represent each groupr applicable to the site. Any remaining
vacancies shall be chosen at the discretion of the director from the
zpplicable groups according %o the presumed cultural affiliation of
the site. In the case of Native American sites, the ad hoc committes
shall be comprised of the chair and 6 or 8 members representing the
council for West Virginia Archaseology, the West Virginia
Archaeolcgical Societyv, and known or presumed lineal descendants,

preferably with cultural affiliation to tribes that existed in the
geographic area that is now West Virginia. At least two (2% persons

shall represent each of these groups with the remaining wvacancies to
be chosen at the discretion of the director from these groups
according to the presumed cultural affiliation of the site, The ad
hoc conmittee must be formed within thirty davs of application, nust
meet  within sixty davs of application, and must render a decision

within ninetv davs of application.

=
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A1l such permits shall at a minimum address the following
conditions:

1

2

3

4 4.,2,1., The metheds by which lineal descendants ¢f the deceased
2 are notified prior to the disturbance,
7

8

9

4.2.2. The respectful manner in which the remains, artifacts or
markers are to be removed and nandled.

10 h. 2.3, Scientific analysis of the remains., artifacts or markers
11 and the duraticn of those studies.

12 .

13 y.2.4, The wav in which the remains may be reburied in
14 consultatbion with any lineal descendants, when available,

15 - -

16 b.2.5. The methods for the respectful curation of recovered
17 items.

18

19 L,z2.6. Such other conditiong as the director may deem

20 necessary.

25 . R
26 4,3, Permits shall be issued for wp—5e two (2) years and may be

27 suspended or revokad at any time due teo failure of meeting terms and
28 conditions of the permit. The Director and members of the ad hoe
29 committes shall ke allowed access te any excavation of burial grounds,
30 human skeletal remains, or unmarked graves to observe whether
31 conditions and terms of the permit are being met.

33 4.3.1. 423+ Permits may be renewed for a peried of six months if
34 a letter reguesting such a renewal and the reasons for the renewal
3% request are submitted to the Director.

37 g,4, Y2t Permits may be denied from being issued for reasons

38 inecluding, but not 1limited ¢to, fallure to provide a completed

39 applieation form, inadequate Justification for excavating burial

40 grounds, human skeletal remains, or unmarked graves, or inability to

11 complete satlisfactorily a previous excavation. The reasons for

42 denying a permit shall be written down and forwarded te the applicant,
A a4 3 b - -y 3 d e

44 Applicants denied a permit may appeal the decision by requesting a
45 hearing before a regularly scheduled meeting of £the Archives and
L& History Commission. Such hearing shall be neld in accordance with W.
47 va. Code §§294-5-1 et. seq.
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4.5. 43+ If a permit is granted, an annual progress report shall.
be submitted on the anniversary date of the permit, if applicable, and
a final report of the excavations will be submitted upon completion of
fieldwork. The deadline for final reports will vary depending upon the
nature cof the project. Professicnals will submit reports of the
quality recommended in the Secretary of Interior's Standards and
Guidelines for Archasololgy and Historic Preservation (26 CFR 68).
fvocationalists are not expected to submit reports of professicnal
quality, but they shall minimally ineclude information on site location
and conditions, relevant background information, all field
observations (stratigraphy, features, ete.), and analyses and results.
The Director may request that reports be written for publication to be
read by the general publiec, or in other ways disseminate the
information recovered through permitted excavations to the general
public.

§82-3-5. Permits for the removal or alteration of grave markers.

5.7. Any person proposing to remove or alter the appearance of a
grave marker shall request a permit application form from the
Director. The form will provide for and require the follewing
information:

5.1.7. When applicable, written authorization from the cemetery
authority or caretaker for removal or alteration of a grave marker,

5.1.2. Evidence of attempts to notify descendents prior to
remeving or altering the grave marker.

5.1.3. The purpose for removing or altering the grave marker.

'5.1.4.  The methods for recording the grave marker prior to its
removal or alteration. They may include, but neot be limited to,
photographs, rubbings, and maps showing the location of the marker in
relationship to surrounding markers or objects.

§82-3-6. Disposition of skeletal remains and associated artifacts
when claimed by lineal descendents.

£The lineal
legitimacy
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and provide the Director with documentation and/or evidence of
descent.

6 1.1. 6-2+1+ Based upon evidence submitted by the descendents
of a deceased individual pursuant to secticn 6.1, &r2+4—, the Director
shall make a written determination of the legitimacy of a claim of
descent and state the reasons therefore,

6.1.2. 622+ A descendent may appeal an adverse determination
of legitimacy by the Director to the Archives and History Commission
by filing notice of appeal with the Commission twenty (20) days gprior
o the next regularly scheduled meeting.

6.1.2.a. &+2+2+- The filing of a notice of appeal with the
Commission shall stay any action te dispose of or rebury the claimed
remains and associated artifacts and grave goods,

6.1.2.b. 624+ Upon receipt of a notice of appeal, the
Commission shall provide the descendent with a hearing at the next
regularly scheduled meeting of the Commissicn. 3Such hearing shall be
held in accordance with W. Va. Code §29A-5-1 et, =eqg,

6.2. 632+ Upon determinaticn of a legitimate claim to the remains
and grave goods, a written agreement btetween the Directer in
consultation with the ad hoe committee, the permittee and the
descendent of the deceased shall be executed detailing the method by
which the remains and any associated artiflacts and grave goods shall
be disposed of or reburied.

§82-3-7. Disposition of skeletal remains and associated artifacts
when not claimed by descendents.

7.1. When human skeletal remains are not claimed by descendents,
the Director in consultation with the ad hoc committee has the opticn
to rebury the remains after archaeological investigations have been
completed, or te accession them into the state museum where they will
be cared for with dignity and respect as determlned by the Dlrector
and lnterested partles -

§82-3-8. Procedures for establishing property taxz ezemptions for
burial grounds and unmarked graves.

8.1. When a private pfoperty cwner has evidence for the presence
of a burial ground or unmarked grave on his or her property, they may
apply for a2 taz exemption in the manner outlined below.

8.1.1. The property owner shall submit a letter to the Director
seeking a determination of the suspected burial ground or unmarked
graves autnhenticity and eligibility for tax ezemption.
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8.1.2. 4 response to the letter shall be made within thirty
(30) days about the availability of an archaeologist from the Division
of Culbure and History to make the determinatlion,

8.1.3. Upon completion of archaeological fieldwork to defermine
the location and extent of the burial ground, a response shall be
prepared, after which, If verifying the presence of the burial ground,
a certificate of authentieity will be issued to the property owner.
The certificate may then be presented tec the ocounty assessor for
processing.

g8.1.4, The preperty owner has the option to establish a
protective sasement of the burial ground or unmarked grave by making
arrangements with officials from the Division of Culture and History.
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NOTICE OF ACTION TAKEN PBY LEGISTATIVE RUTLE-MAKING REVIEW COMMITTEE

November 16, 1853

TO: Ken Hechler, Secretary of State, State Register

TO: W. M. Drennen, Jr., Commissioner
Culture and History
State Capitol Complex
Charleston, WV 25305

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Standards and Procedures for granting permits to
excavate archaeological sites and unmarked graves

The legislative Rule-Making Review Committee recommends that the West

Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule

(a) as originally filed .
(b) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A-3-11(c), this notice has been flled in the State
Register and with the agency proposing the rule.

cc: Frederick Armstrong
william G. Farrar
Rebecca Pavyne







