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APPENDIX B

. FISCAL NOTE FQOR PROPOSED RULES
Standards and Procedures for granting permits to excavate

Rule Title: archaeologica} sites and unmarked graves

Type of Rule: X Legislative Interpretive Procedural

ivision of Culture and History

Agency Department of Education and the Arts
Address Cultural Center, Capitol Complex
Charleston, West Virginia 25305
1. Effect of Proposed Rule
ANNUAL FISCAL YEAR
THCREASE DECREASE CURRERT iy TEEREAFTER
ESTIMATED TOTAL $ $ 3 $ $
COST _
PERSONAL SERVICES 0 0
CURRENT EXPENSE 0 0
REPAIRS & 0 o
ALTERNATIGONS
EQUIPMENT 0 o
OTHER 0 0

Explanation of above estimates:

. . ] ) }
New regulaplons will not increase the costs to this agency over normal
costs of running the programs. '

Objectives of these rules:

Set up procedures for implementing the requirements of HB 2671




Standards and Procedures for granting permits to

Rule Title: excavate archaeclogical sites and unmarked graves

4. Explanation of Overall Economic Impact of Proposed Rule,

A.

Date:

Economic Impact ¢on State Government.

None --

Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

None

Economic Impact on Citizens/Public at Large.

None that we know of,

Sigrnature

of Agency Head or Authorized Reprensentative

cc: William G, Farrar




DATE: August 13, 1993
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: W, M. Drennen, Jr., Commissiocner

LEGISLATIVE RULE TITLE: Standards and procedures for granting permits to excavate
archaeological sites and unmarked graves ' ’

1. Authorizing statute(s) citation_ 29-1-8(d)

2. a. Dbate filed in state Register with Notice of Hearing

7 July 1963

b. Wwhat other notice, including advertising, did you give
cf the hearing?

Press release to list attached I o )

General mailing to list attached IT

c. Date of Hearing(s) 9 August 1993 ' , , .

d. Attach list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached X No comments received

e. Date you filed in State Register the agency approved
proposed Legislative Rule follewing public hearing:
(be exact)

13 August 1993

f. Name and pheone number(s) of agency person{(s) to
contact for additional information:

Fredrick Armstrong 558-0220

William G. Farrar ~ 558-0220

Rebecca-Payne 238-1300




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice cf the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

Not zpplicable

bb. Date of hearing:

c. 0On what date did you fille in the State Register the
findings and determinations required together with the
reasons therefor?

Not applicable

d. Attach findings and determinations and reasons:

Attached
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TITLE 82 OF S LERETARY OF STATE
LEGISLATIVE RULES
DIVISION OF CULTURE AND HISTORY

SERIES 3

EXCAVATE ARCHAEOLOGICAYL SITES AND UNMARKED GRAVES

§82-3-1. General.

1.1. Scope. -- .This legislative rule establishes the procedures by
which permits are. issued for the excavation of historic and
prehistoric ruins and archaeolcgical sites; burial grcunds, human
skeletal remains and unmarked graves; and the removal or alteration of
grave markers. Adgditionally, it establishes the methed by which
property tax exemptions £for unmarked graves are determined and the
methods for disposing of skeletal remains and asscciated artifacts
claimed by descendents and those remains and artifacts not claimed.
Not included within the sccpe of this legislative rule are collections
of artifacts from historic or. prehistoric zruins, burial grounds,
archaeological sitesd ©F unmarked graves acguired prior to the
effective date of H.B. 4752, June 8, 1930 or of artifacts collected
from the surface of the ground through surface survey+ cor activities
undertaken in compliance with the federal Archaeolcgical Rescurces
Protection Act (Public Law 96-95 at 16 USC 47C{aza)) and regulations
romulagated thereunder and vproijects being undertaken in c¢ompliance
with 8106 of tThe National Historic Presexrvation act of 1966, as
amended. or subsectlon a, section five of chapter 29 of the West
Virginia Code. - ] B} - - . :

1.2. Authorizaticn. -- W. Va. Code § 29-1-8{4) 2 S{a—ans
o227, '

I.3. Filing Date. -- )

1.4. Effective Date. --
§82-3-2, Definitions.

2.1. "Archasology" means the systematlc, scientific study of past
cultures through examlnatlon of materlal remains.

2.2. V"Ruins" mean the remnants of structures constructed by humans
during historic or prehistoric times.

2.3. "Sites" mean areas occupled for varicus duraticns by humans
throughout history and prehistory including, but not limited to,
campsites, villages, dwellings, rock shelters and industrial
complexes. o '

2.4, "Cultural Affiliation" means the yelationship of shared

identity which can be reasonably traced historically or

-
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prehistorically between a present day group and an identifiable
earlier group.

2.5, "lineal Descendants" means any individuals tracing his or her
ancestry directly or by vroven kinshi

2.6. "Proven Kinship" meang the relationship among people that
exists because of genetic¢c desgcent, which includes racial descent.

2.7. 2=5= "Burial C?ounds” mean a location where during hlstory or
prehistory human bodies or skeletal remains are entombed in visibly
marked or unmarked graves and may include objects or artifacts with

them.

2.8, =% "Grave Goods" mean artifacts found in asscciation with a
numan burial,

' 2.8. 2=F- "Professicnal Archaeologlst” means an individual meetl_g
the qualifications spe01fled in the Secretary o¢f the Interior's
Standards for the Recovery of Arxchasclogical Data (36 CFR 65).

2:-:10. 25+~ "Avocational Archaeoclogist” means an individual whose
vocation is in a field different than archaecology and who does not
have a degree in the subject.

2.11. 2%+ "Permit" means a written authorization issued by the

Director of Historic Preservation Arekives—and—Tiistery, or des1gnee,

"to conduct excavaticens of historiec and prehistoric ruins,

archaeological sites, burial grounds, human skeletal remains, and
unmarked graves, and to remove cor alter grave markers. A permif shall
be valid for one deSLgnaeed site.

2.12. 9:%&1 "Emergency Condition" means any unforeseen discovery
cf human réemains.

2.13, 21t~ "”xcavatlon” means the controlled removal cf dirt to
uncover and retrieve attifacts or human skeletal remains.

2. 14. 232+ - "Surface Survey" means an activity that invelves
traversing the land for the purpose of locating archaeoclogical sites
as revealed by artifacts found on the surface of the ground.

2.15, QT&BT- "Hlstorlcal or Archaeoleogical Significance" means
sites, ruins, burial grounds, or unmarked graves having significance
determined by applying the criteria of eligibkility for the National
Regilster of Eistoric Places found in 36 CFR 60.

-
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2.15. Z+%4— "Director” means Director of Historice Preservaticn
Arehives—and—istery or authorized representative.
2.17, “Evzdenge of descent" means evidence of a kin or cultuyra’

affiliation between a pregent-day individual or Indian Trike and humarn
remains and cultural items which shall be egtabligshed bv using ths
followin tvpes ¢of evidence: Geographical kinshi bicleocoical

archeological, anthropolocical, lincuistic, folklore, oral tradition,

historical, or other relevant information or expert opinicn.

§82-3-3. Permitas to excavate histerie and prehisteric ruins and
archaeological sites.
3.1. Any persorn proposing to excavate a ruin or site shall regues:

a permit_application form from the Director at the Division of Culturs
and History, The Cultural Center, Capitol Complsex, Charleston, W. Va.
25305. They may <call the Cultural Center at 558-0240 for further
information. Permits will be issued on a project by project basis.
The form will provide for and require the feolleowing information:

3.1.1. Documentation o©f the property owner’s or. property
manager’s, in the case of publicly owned land, permission to excavate.
Recovered artifacts remain the property cwner’'s, except in the case ¢I
publicly owned land, unless they £forfeit their rights to -them i=
writing. ' -

3.1.2. The applicant’s gualifications. A professional
grchaeologist will submit a resume, 1f not already on file at the
State Historic Preservaticn Cffice,. Avocational archaeologists will
submit a lestter explaining theilr past accomplishments asg an
avocaticnalist.

T3.1.3., An excavation plan detailling the methodologies and
techniques by which the excavations will be conducted and the reasons
and objectives for excavaticn or removal and the benefits expected tc

- be cbtained from the contemplated work.

3.1.4. The facility where recovered material and excavatico
records will be curated.

2.1.5. A .plan to restore the site to its former condition priox
to excavations when the site is not intended to altered or destroyed.

3.2. Upcrl review of the permit applicaticon by the Director, =z-
written response to the applicant will be forwarded within thirty (30}
days cof receipt c¢f the application. Permits may be issued for up tc
two (2) years and may be suspended or revcked at any time for failinc
to meet terms and conditicns cf the permit. The Director shall ke
allowed access to any excavation of a site or ruin to observe whether
conditicong and terms of the permit are being met.

Permits may be denied for reasons including, but not limited to,
failure to provide a completed application form, inadequate

2
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justification for excavating a site or ruins, or inability to complete
satisfactorily a previous excavation. The reascns for denial shall be
written down and forwarded to the applicant within thirty days of
receipt of the application. BApplicants denied a permit may appeal the
decision by requesting a hearing before a regularly scheduled meeting
of the Archives and Eistory Commission. Such hearing shall be held in
accordance with W. Va, Code §823A-5-1 et. sedq.

U R [T S P N

3.3. If a permit is granted, an annual progress report shall ke
10 submitted on the anniversary date of the permit, if applicable, and a
11 final report of the excavation will be submitted upon completion of
12 fieldwork. The deadline for £final reports will vary depending upon
13 the nature of the project. Professionals will submit reports of the
14 gquality recommended in the Secretary o©f Interior’s Standards and
15 Guidelines for Archaeclogy and Historic Preservation (36 CFR 68).
16 Avocationalists are not expected te submit reports of professicnal
17 quility, but they shall minimally include information on site location
18 and conditions, relevant background information, all £field
19 observations (stratigraphy, features, etc.), and analyses and results.
20 The Director may request that reports be written for publication to be
21 read by the general public, or in other ways disseminate the
22 information recovered through permitted excavations to the general

23 public.

2% §82-3-4, Permits to excavate burial grounds, human skeletal remains

30 and unmarked graves.
21 - : - S
32 4.1. After the Director has been notified of the discovery cof

32 skeletal remains, agrave artifacis or grave markers, the director shall
24 cause an on-site inspection of the disturbance to be made to determine
35 the potential for archaeological gignificange of the sita, If the
36 director: determines that the site has potential historical or
27 archaeological significance and after alternatives to excavation have
28 been examined, a permib application form for the archaeclogical
39 excavation or removal of the remains must be filed. In cases where
40 discovery is unforseen, an on-gite inspection shall be made within ten
41 {(10) working davs and the determination of potential historical or

- —ReTan o3 3 e 3 G—grEavess Permits t
50 excavate burials will be made available for review by the public upon
51 request. When the Director, or designee, determines that emergency
52 conditions exist, a permit may be issued without having received an
53 application form, provided that the terms and conditicens for

=l o ? oo

£
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excavating are formally agreed to at a more convenient time. An
application form will provide for and require the following
information:

4.1.1. Documentaticn of the property owner’s or property
manager’s in the case of publicly cwned land, permission to excavate.
Recovered artifacts remain the property owner’s, except in the case cf
publicly owned land, unless they forfeit their rights to them in
writing,

4.1.2. The applicant’s gualifications. A professiocnal
archaeoclogist will submit a resume, if not already on file at the
State. Historic Preservation 0Office. Avocaticnal archaeclogists will
submit a letter explaining thelr past accemplishments as an
avocationalist.

T4 l1.3. An excavation plan detailing the methodologies and
technigques by which the excavations will be conducted and the reason
and object for excavation the burial grounds, human skeletal remains,
or unmarked graves and the benefits expected to be cbtained from the
contemplated work; except when discovered through construction

activities. R

4.1.4. The facility where recovered material and excavation
records will be curated.

4.1.5. A plan to restore the site to its former condition prior
to excavations when the site is not intended to be altersd or
destroyed. T '

4.2. Prior teo the igsuance cf a permit for the disturbance of human

skeletal remaing, oyave artifacts, or grave markers, the director
shall convene and chair an ad hoc committee to develop permit
conditicns., The committee shall be comprised of the chair and 5 or 8

members representing known or presumed lineal descendants, private and

" public organizations which have cultural affiliation to the presumed

contents of the site, the Council for West Virginia Archaeology and
the West Virginia Archaeological Society. At least two (2) persons
ghall represent each of these groups with the remaining vacancies to
e chogsen at the discretion of the Director from these groups
aceceording to the presumed cultural affiliation of the site. In the
case of Native American sites. the ad hoc committee shall be comprised
of the chair apnd 6 or 8 members representinag the Council for West
Virginia -Archaecloogy, the West Virginia Archaeological Sccoiety, and
kneown or presumed lineal descendants, preferably with cultural
affiliation to tribes that existed in the geogravhic area that is now
West Virginia. At least two (2) perscns shall represent each of these
groups with the remaining vacancies tc be choosen at the discretion of
the director from these grouns_ according to the presumed cultural
affiliation of the site. The_ad hoc committee must be formed within
Ehirty days of aspplication, must meet within sixty davs of
application, and must render a decision within ninety davs of

application. I,
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1 All such permits shall at a minimum address the followine

2 conditions: . o )

3 ’ .

4 4.2.1.  The methods by which lineal descendants of the deceaged

S are notified prior to the disturbance, )

&

7 4.2.2. The respectful manner in which the remains, artifacts or

8 markers are to. be removed and handled.

g e R
10 4.2.3. Scientifid analvsis of the remairns, artifacts or markers
11 and the duration of those studies. . . ) , ,
12 - )

13 -4.2.4, The way in which the xremains may be reburied in

14 consultation with apy lineal descendants. when available,

16 4.2.5. The methods for the respectful curation of reccvered
17 items. : : . _
18 --

19 - 4.2.6. Such other conditions as_the director may deém

20 necessaryv. —— e : -

26 4.3. Permits shall be issued for up—te two (2) years and may be
27 suspended or revoked at any time due to failure of meeting terms and
28 conditions of . the permit, The Director and members of the ad hoc
23 committee shall be allowed access to any excavation of burial grounds,
30 human skeletal remains, or unmarked graves to observe whether
31 conditions and terms of the permit are being met. -

33 4.3.1. 4+2-3+- Permits may be renewed for a périod of six months if
34 a letter reguesting such a renewal and the reasons for the renewzl
35 reguest are submitted to the Director. _

37 £.4. 423+ Permits may be denied from being issued for reasons
38 including, but not limited to, failure to provide a completed
39 application form, inadeguate Justification feor excavating burial

10 grounds, human skeletal remains, or unmarked graves, or inability to

41 complete satisfactorily a previous excavation. The reascons for
42 denying a permit shall be written down and forwarded to the applicant.
43 wichin—thisty {30 —days—ef having received the appricaticn

44 Applicants denied a permit may appeal the decision by requesting a
45 hearing Lkefo¥e a regularly scheduled meeting of the Archives and
46 History Commission. Such hearing shall be held in accordance with W.
47 Va. Code §829A-5-1 et. seq. ' o

49 . I S} L w5 NN TN 3 F PP Sl S . J PPN S T s oy g b o e b
= s LA T L e L L O S O e T e T I e e e e xc oy ate ee s
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4.5, 43+ If a permlt is granted, an annual progress report shall
be submitted on the anniversary date of the permit, if applicable, ard
a final report of the excavations will be submitted upon completion ¢f
fieldwork. The deadline for final reports will vary depending upon ths
nature of the project. Professiconals will submit reports of tke
gquality recommended in the Secretary of Interior’s Standards and
Guidelines for Archaeoclolgy and Historic Preservation (36 CFR 68} .
Avocationalists are not expected to submit reports of professional
quality, but they shall minimally include information on site locatien
10 and conditions, relevant background information, all fieid
11 cbservaticns (stratigraphy, features, etc.), and analyses and results.
12 The Director may reguest that reports be written for publication to k=
13 read by the general public, or in other ways disseminate tre
14 information recovered througn permluted excavatlons to the gener
15 public.

WA U

21 §82-3-5. Permits for the removal or alteration of grave markers.

23 5.1. Any person propoesing to remove oxr alter the appearance cf =
24 grave marker shall regquest a permit applicaticen form from the
25 Director. The form will provide for and reguire the following
26 information:

27

28 S.1..1. When applicable, written authorization from the cemeterv

29 authority or caretaker for removal or alteraticn of a grave marker.

31 5.1.2, Evidence of attempts to notify descendents prior to
32 removing or altering the grave marker. . R
33 - -

324 - 5.1.3. The purpose for removing or altering the grave marker.

35 o

36 ) 5.1.4. The methods for recordlng the grave marker prior to lt,
37 removal or alteratidn. They may include, but neot be limited tc,

38 photographs, rubbings, and maps showing the location of the marker in
39 relaticnship te surrcunding markers or objects.

4c
41 §82-3-§, Dispogition of skeletal remains and asszociated artifacts

42 when claimed by linegl descendents.

51 afﬁfacfs——ﬁfeﬂrﬂﬁ—eftgtn—eehef—-ﬁhaﬂ—ﬂ&&ve—k%ﬁe&m 6.1. 1 e'I‘he l;nea-
52 descendents of a deceaséd individual shall file a claim of Tegltlmacy
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and provide the Director with documentation and/ocr evidence of
descent.

6.1.1. &2=3+_ _ Based upon evidence submitted by the descendents
cf a deceased individual pursuant to section g.1. 6-2-*=, the Director
shall make a written determinaticn of the legitimacy of a claim of
descent and state the reasons therefore.

6.1.2. &322+ A descendent may appeal an adverse determination
of legitimacy by the Director to the Archives and History Commission
by filing notice of appeal with the Commission twenty (20) days pribr
tc the next regularly scheduled meeting.

— B8.1.2.a. €253+ The filing of a notice of appeal with the
Commission shall stay any action to dispose of or rebury the clalmed
remainsg and aSSOClated artifacts and grave goods. -

6.1.2.b, &34 Upon receipt of a notice of appeal, the
Commissicn shall prov1de the descendent with a heaxing at the naxt
regularly scheduled meeting of the Commission. Such hearing shall be
held in accordance with W. Va. Code §2%A-5-1 et. =eq. .
6.2, 3+ TUpon determination of a legitimate claim tec the remains
and gr grave goods, a written agreement between the Director in
consuitation with the ad hcc committee, the permittee and the
descendent of the deceased shall be executed detailing the method by
which the remains and any associated artifacts and grave goods shall
be disposed of or reburied.

582-3-7. Disposition of skeletal remains and associated artifacts
when not claimed by descendents.

7.1. TWhen human skeletal remains are not claimed by descendents,
the Directer in consultatiopn with the ad heoc committee has the opticn
te rebury the remains after archaeclcecgical investigations have been
completed, or to accession them intc the state museum where they will
be cared for with dlgnlty and respect as determined by the Director
and interested pavtles. :

- - Y

§82-3-8, Procedures for establishing property tax exemptions for
burial grounds and unmarked graves.

8.1. When a private property owner has evidence for the presence
of a burial ground or unmarked grave on his or her property, they may
apply for a tax exemption in the manner outlined below.

8.1.1. The property owner shall submit a letter to the Director
seeking a determination of the suspected burial ground or unmarked
graves althenticity and eligibility for tax exemption.
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8.1.2. A response Lo the letter shall be made within thirty
(20) days abcut the availability of an archaeclogist from the Division
of Culture and History to make the determination.

8.1.3. Upcn completion of archaeclegical fieldwork to determine
the location and extent <f£ the burial ground, a response shall be
prepared, after which, if verifying the presence of the burial ground,
a certificate of authenticity will be issued to the property owner.
The certificate may then be presented to the county assessor for
processing. .

8.1.74. The property owner has the option to establish a
protective easement of the burial ground or unmarked grave by making
arrangements with officials from the Division of Culture and History.




Title 82
legislative Rules
Division of Culture and History

Series 3
Standards and Procedures for Granting Permits to
Excavate Archaesological Sites and Unmarked Graves

SMARY

H.B. 2671 necessitated amendments to SCR 82-3.
2mendments include the following:

82-3-1., General.

Inclusion of statutory language regarding projects not included within the
scope of the legislative rule. )

Correction to specify authorizaticn.

82-3-2, Definitions. : S
Inclusion of statutory language of definitions for the fellowing:
2.4, "Cultural Affiliation"
2.5. "Lineal Descendants"
2.6, "Proven Kinship"
Inclusion of definition for "evidence of descent' to describe types of
evidence which may be provided.

82-3-3. Permits to excavate historic and prehistoric ruins and archaeological
sites. . : . -
Deletion of 3.4 which did not apply to ruins and sites.

82-3-4. Permits to excavate burial grounds, human skeletal remains and unmarked
graves.
4.1. Inclusion of statutory language concérning discovery of skeletal
rerains, grave artifacts or grave markers, and incorporating time
limitations for onsite inspections by staff.
4.2, Inclusion of statutory language concerning convening of an ad hoc
comitiee to develop permit conditions, specifying compesition of that
committee and minimal conditions of the permit. Alsc added statutory
language concerning time limits for work of the committee.
4.3. Further defines role of ad hoc committee.

82-3-6. Disposition of skeletal remains and associated artifacts when claimed by
lineal descendents.
6.2. TFurther defines role of ad hoc committee.

82-3-7. Disposition of skeletal remains and associated artifacts when not claimed
by descendents. ,
7.1. Further defines role of ad hoc comittee. Alsc removes provision
stating that reburial is the preferred option, which appears to be in
conflict with the statute.




Legislators receiving copies of proposed rules and notice of public hearing
andcomment period:

Senator J. D. Brackenrich
Senator Charles Felten
Senator David Grubb
Senator Joe Manchin
Senator Keith Wagner
Senztor Larry Wiedebusch

Delegate Vicki Douglas
Delegate John Doyle
Delegate Brian Gallagher
Delegate Joe Martin
Delegate Jerry Mezzatesta
Delegate Harold Michael
Delezate James Rowe
Delegate W. Richard Staton
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Attachment II . .
General mailing - notice of hearing
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GARROW & ASSOCIATES, INC.
RD #2, Box 545 D
Greensburg, PA 15601
(412) 834-7563

GREENHORNE 7 O'MARA, INC.
SG01 Edmonston Read
Greenbelt, MD 20770

(301) 982-2800 ]
ATTN: Joseph W. hopklns, III

MID~ATLANTIC ARCHAEQOLOGICAL
RESEARCH, INC.

P.0O. Box €655, #% Liberty Avenue
Newark, DE 18715- 0655

(302) 368 5777

JAMES LEE HIXON
201 Cherokee Cardens

Frankfort, Kentucky 40601-3252

(502) 695-6558

KARELYL ARCHAEOLOGICAL SERVICES
P.O. Box 342

Washington, D.C. 20044

{202) 333-14592

ATTN: Daniel Koski-Karell

SJ5 ARCHAEQLOGICAL SERVICES
Continental Business Center
Suite 2-10

Bridgeport, PA 19405

(215) 272-3144 or 828-7381

EDWARD OTTER

111 West Montgomery Avenue
Rockville, Maryland 20850
(301) 340-2871 or 649~3649

GRAY & PAPE
Cultural Resources Consultants
1318 Main Street

Cincinnati, OH 45210

{513) 287-7700

ATTN: Marlesa Gray/Kevin Pape

JOHN MILNER & ASSOCIATES
309 N. Matlack Street
West Chester, PA 15380
(215) 436-9000

ATTN: Daniel G. Roberts

NPW CONSULTANTS, INC.
National Pike West

RD #6, Box 280
Uniontown, PA 135401
(412) 438-~0686

ATTN: Ronald L. Michael

CHARLES A. HULSE

Division of Social Sciences
Shepherd College
Shepherdstown, WV 25443-1569
(304) 878-~-2511

UNIVERSITY OF KENTUCKY

Dept. of Anthropology
Program for Culture Resource
Assessment (PCRA)

101 american Building
Lexington, KY 40506-0100
(606) 257-1544

ATTN: Jchn F. Scarry

THUNDERBIRD ARCHAEOLOGICAL
ASSOC., INC.

128 East High Street
Woodstock, VA 228664

{703) 455-4018 or 455-4017

"Route 2, Box 237-A

Hedgesville, WV 25427
(304) 229-2447




WAKE FQREST UNIVERSITY
Archaeology Laboratories
P.O. Box 7807
¥Winston-Salem, NC 27109
(918) 759-5117 or 755-5945
ATTN: J. Ned Wocodall

WAPORA, INC.

792¢ Jones Branch Drive
Suite 1100

Mclean, Virginia 22102

COLLEGE OF WILLIAM AND MARY

Archaeclogical Project Center,

Dept. of Anthropology
wWilliamsburg, VA 23185
{804) 221-2580

HORIZON RESEARCH CONSULTANTS
Route 5, Box 120 B
Morgantown, WV 26505

{304) 296-3944

ATTN: .Gloria Geozdzik

BROWNING AND ASSCCIATES
CRM SPECIALIST

3812 Hawthorne Avenuse
Richmond, Virginia 23222
(804) 321-1225

NICK FREIDIN
DEPARTMENT OF SOCIOLOGY
AND ANTHROPOLOGY
MARSHALL UNIVERSITY

Huntington, West Virginia 25755

(304) 696~2754
{(3C4) 525 1543 (home)

ELIZABETH ANDERSON COMER
10308 pPilla Terra Court
Laurel, Maryland 20723
(301) 490-5524

ROBERT WALL

" 1602 Beechwood Avenue

Catonsville, Maryland 21228
(301) 747-8734

3ID/ENVIRONMENTAL SERVICES
781 Neeb Road, Suite 5

Cincinnati, Chio 45223

(513) $22-8199

R.C. GOODWIN AND ASSOCIATES
337 East Third Street
Frederick, MD 21701

(301) £94-0428

HETTIE BALLWEBBER
ACS Ccnsultants
P.C. Box 1227
Coclumbia, MD 21044
(301) 997-3641

KCI TECHNOLQOGIES, INC.
Geofrey M. Gyrisco, Ph.D

5001 Louis Drive, Ste. 201
Mechanicsburg, PA 17055-6912
(717) 6591-1340

MICHAEL BAKER, JR., INC.
Cultural Resources Secticon
Dr. Ronald C. Carlisle, Dir.
Alrport Office Park
Building 3, 5th Floor

420 Rouser Road

Corapolis, PA 15108

(412) 269~-2049

(412) 269-2048 FAX




LARRY R. KIMBALL .
Department of Anthropology
Appalachian State University
Boone, North Carolina 28608
(704) 262-2295

DAMES & MOORE

Barbara J. Little, Ph.D

Project Archaeologist

7101 Wisconsin Avenue, Suite 700
Bethesda, Maryland 20814-487¢
(301) 652-2215

(301) 635-8035 (Fax)

CINTHIA M. BRREEN-NASKY
1800 Linkside Drive #1
Cincinnati, Ohio 45245
{513) 753-5872

PRESERVATION ASSOCIATES OF VIRGINIA

406 Harris Road
Charlottsville, Virginia 22903
(804) 977-4717

(804) 973-1910

THOMAS RICHARD WHIYTE
Assistant Professor
Department of Anthropology
Appalachian State University
Boone, North Carolina 285608
{704) 262-2295 (w)

(704) 265-3150 (h)

WILBUR SMITH ASSCCIATES
503 Martindale Streei
Pittsburgh, PA 15212
{412) 323~-8101

ARCHAECLOGICAL SERVICES

Indiana University of
Pennsylvania

110 straight Hall

Indiana, Pennsylvania 15705

(412) 357~7623 :
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Responses to Public Comments

Title 82
Legislative Rules
Division of Culture and History

Series 3
Standards and Procedures for Granting Permits to
Excavate Archaeoclogical Sites and Unmarked Graves

Written Comments

Due to similarities in content, comments are presented by order of appearance in
proposed amendments, with authors identified.

82-3-2. Definitions.

2.4. Dr. Freidin ~ Coment addressed by insertion of new definition v2.17.
Evidence of descent".

2.5. Mr. Anderson and Dr. Maslowski - Comments reflect request for change
in statutory language. Point not addressed by change in proposed amendments to
rules, ' ’

2.6. Mr. Anderson, Dr. Freidin and Dr. Maslowski - Coamments reflect request
for change in statutory language. Point not addressed by change in proposed
amendments to rules. R ,

2.6. Dr. McBride - Comment reflects request for change in statutory
language. FPoint not addressed by change in proposed amendments to rules,

2.11. Dr. McBride - Believed to be a procedural gquestion which did not need
to be addressed in rules. !

2.16. Dr. Freldin - Qualifications of the director are established in WVC
29-1-8.

82-3-3. Permits to excavate historic and prehistoric ruins and archaeological sites.

3.3. Mr, Anderson - Comment reflects request for change in statutory
language. Point not addressed by change in proposed amendments to rules.

3.4. Mr. Anderson and Dr. McBride - Comments addressed by striking
subsection,

- continued -




Written Comrents - continued
Page two

82-3-4. Permits to excavate burial grounds, human skeletal remains and urmarked
graves. _

4.1. Dr. Freidin - Proposed language intended to be cutside timelimit and
staff intends to respond at earliest possible time.

4.2, Mr. Anderson - Portions of coment pertaining to "known or presumed
lineal descendants" reflect request for change in statutory language, therefore, not
addressed by change in propcsed amendments to rules.

4.2. Mr. Anderson and Dr. McBride - Portion of Mr. Anderson's conment
pertaining to "The Cotiga 'rules'" and Dr. McBride's cament pertaining te “"similar
treatments for section 106, A.R.P.A." relate to activities specifically excluded
from protection under this section of the West Virginia Code and these rules (see

"1.1. Scope.")

4.2. Mr. Anderscon and Dr. Freidin - Policy for establishing membership on
ad hoc comittee altered from At least cne (1) perscn” to "At least two (2)
persons”.,

4.2, Dr. McBride - Role of ad hoc camittee further developed as requested.

4.3, Dr. McBride - Cament incorporated to include access to excavation
site by members of ad hoc committee.

82-3-6. Disposition of skeletal remains and associated artifacts when claimed by
lineal descendents. , o .

6.2. Dr. McBride - Role of ad hoc camittee further developed as requested.

82-3-7. Disposition of skeletal remains and asscciated artifacts when not claimed by
descendents.

7.1. Dr. McBride - Role of ad hoc comittee further developed as requested.

7.1. Mr. Arnderson, Dr. Freidin, Mr, Martin and Dr. Maslowski ~ Sentence
concerning reburial is deleted as requested.




Responses to Public Comments

Title 82
Legislative Rules
Divisicn of Culture and History

Series 3
Stardards and Procedures for Granting Permits to
Excavate Archaeological Sites and Urmarked Graves

Oral Corments at Public Hearing — August 9, 1993

Caments are presented in order of speaker's appearance. If speaker gave camments
at intervals throughout hearing, all comments are presented as if given at first

appearance,

Mr. B.H. Penn - Portions of comments reflect request for change in
definitions as stated in State statute. Portions of comments refer to disagreement
with federal law and proposed federal regulations. Points not addressed by change
in proposed amendments to rules.

Ms. Van Scyoc - Comments reflect objection to overall procedures begin in
conflict and inconsistent with federal public law 101-601, Native America Graves
Protection and Repatriation Act (N.A.G.P.R.A.). Cojection partially addressed by
adding “2.17. Evidence of descent.” ,

4.2. Comment reflects cbhbijecticn to specification of the Council for West
Virginia Archaeology and the West Virginia Arcaeclegical Society, without
specification of Native American groups. This objection was not addressed because
of the ongoing emergence of representative bodies for Native Americans in West

Virginia,

Kathryn Basham -- Comments reflect objection to incensistency with
N.A.G.P.R.A. This federal law pertains to federal larxis.

David Martin - 7.1. Sentence regarding reburial is deleted as requested.

Robert Maslowski - Comments reflect cobjection to inconsistency with
N.A.G.P.R.A. This federal law pertains to federal lards.

Cormment reflects request for consultation with all those with potential
interest in the site in question versus those with direct interest and expertise,
whether as descendent or based on scientific interest.

Cther coments dealt generally with the following issues:

- concern for sanctity of burial grounds,

- intexvention by govermment in issues related to traditicnail,
historical or prehistorical tribal lands,

- lack of opportunity for participation in formulation of proposed
amendments to the existing rules,

~ lack of sufficient nctice for comment, ard

- inquiries concerning purpose of and need for H.B. 2671 and the
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David H. Martin
802 Sherwood Rd.
Charleston, WV 25314

July 19, 1593
Frederick Armstrong
Archives and History
Culeural Center
1900 Kanawha Blvd. E.
Chas., WV 25305 )

Dear Freqd,

In reviewing the proposed rules and regulations, Title 82, §82-3-1,, I should like to point out a
conflict between the proposed rules and the legislation mandating their promulgation.

§82-3-7.1. of the proposed rules states, “Reburial will be the preferred option unless a strong case
against such action is presented.” This is contrary to H.B. 2671, §29-1-8a., lines 328-339, which
states ““ All human skeletal remains and grave artifacts found in unmarked graves on public or
private land, and not subject to reburial, under the provisions of subsection (e} of this section, are
held in trust for the people of West Virginia by the state and are under the jurisdiction of the
director of historic preservation. All materials collected and not reburied through this section
shall be maintained with dignity and respect for the people of the state under the care of the
West Virginia state museum.” {(emphasis mine) Reburial is not the preferred option!

Sincerely,

avid H. Martin,
Editor, FieldNotes, WVAS




RECEIVED AUG g 6 1993

WEST VIRGINIA
ARCHEOLOGICAL SOCIETY, Inc.

Member of
Eastern States Archeological Federation

22 Ashwoced Drive
Vienna, WV 26105
August 4, 1993

Frederick Armstrong
Archives and History
Cultural Center

1900 Karawha Blvd. E.
Charleston, WV 25305

Dear Mr. Armstrong: ) , ' , ,

Following are my comments regarding: TITLE 82, LEGISLATIVE RULES,
DIVISION OF CULTURE AND HISTORY, SERIES 3, STANDARDS AND
PROCEDURES FOR GRANTING PERMITS TO EXCAVATE ARCHAEOLOGICAL
SITES AND UNMARKED GRAVES AS MANDATED BY H.B. 2671.

Itern 2.5 is self-contradictory in that it states lineal descendant as being scmeone who
can trace their ancestry directly, and this is correct, but then "or by proven kinship” is
attached. The definition of "proven kinship” is given in section 2.6 and it is surely not the
same as lineal descent! Item 2.5 should be changed to read as presently given but with "or
by proven kinship" omitted.

Item 2.6 should be eliminated from the rules and the law. It is racial politics at its
worst., And even worse, it is so obtuse a definition that it fails to protect American Indian
interests. There are many people in West Virginia who have traces of indian ancestry and
by this definition they all qualify., Numbered among this muititude could be grave robbers
(pot hunters): should they have a legitimate claim to burials and associated items because
they might have a trace of indian ancestry? They could have as the law is now written! It
would be far better to have only bonafide American Indians with papers and established
tribal affiliations allowed to make claims for burials and associated items.

Item 3.1 reguires an excavation pérmit from the DOCH to excavate any
archaeological site, whether burial or non-burial, on private as well as public land. I disagree
with the requirement for a permit to excavate non-burial sites on private land for two
reasons: (1) non-burial sites on private property need not be included as it interferes with
archaeology (property owners are loath to allow anyone on if the state needs to be involved),
and (2) it is unconstitutional as it is a "taking". This section should invclve only state
property when it comes to permits for excavating non-burial sites, but for burial sites both
private and public property should be included, as long as proven lineal descendants can
claim prior knowledge of the burials.

Item 3.4 should apply when a permit to excavate a burial site is involved. I see no
need for this Item when non-burial sites are to be excavated. If a burial is found while
excavating, then this Item could apply provided lineal descendants can be identified.




There is the perception in the public realm that all archaeclogy involves the
excavation of tombs, and this mindset seems to have played a role in the drafting of
H.B. 2671. Most of archaeology does not involve burials. Very few of the thousands of sites
in West Virginia contain burials. Most are campsites. Many of the sites are so old that any
skeletal material that might have been there has decomposed entirely and not a trace
remains. In light of these realities the permit requirement for non-burial sites is completely
unnecessary and burdensome.

Arnother problem with the law is the loose definition of desendancy as determined by
the term "proven kinship". Direct lineal descent is the only viable requirement for claims
to burials and their contents, This is the requirement for any caucasian making claims to
burials and it must be the same for American Indians. All should be treated equally under
the law.

The West Virginia Archeoclogical Society is not opposed to burial protection,
especially where direct lineal descendants are proven and involved. However, there is the
position that ancient burials are ynique and should be considered differently than treated
by present state and federal law. It is ridiculous for any group to claim burials thousands
of years old, as any direct lineal descendancy cannot be proven. In Europe many ancient
burials are excavated and displayed in museums without public condemnation. These are
their precedents, but what’s the concern? These ancients lived entirely different lives, had
unique religions and beliefs, and any tie-in to present living individuals or groups is tenuocus
at best,

The same holds true in the Americas when it comes to ancient burials. By ancient,
I mean anything older than 500 - 600 years, The archaeological record reveals many
different groups across America and within any one locale over the 11,000 or more years of
human prehistory. They were diverse in physical form, religion, living styles, and they
migrated widely. Some practiced cremation, others full body burial, others offered human
sacrifices with the burials, some burials are in mounds and others in pits. There is evidence
of three different populations of people coming over the Bering land bridge, and these
groups presumably blended into the many diverse peoples and cultures evident at the time
of European entrance. And many of these greups despised each other and carried on long
campaigns of warfare against one another. There was no one pan-Indian religion or
brotherhood as many activists would have the public amd officials believe today,

T urge you to consider my suggestions. I have read other state laws and have thought
through this matter many times. The changes proposed would make the rules fairer to all
parties and would cause a minimurmn of interference with archaeological research.

Unfortunately I will not be able to attend the public review on August 9, but I hope
my written comments here will be considered,

Thenk you for the oppertunity to make suggestions and comments.

Sincerely yours,

& petean

Jerrel C. Anderson, Vice-President

CC: R. Maslowski
D. Hall
D. Martin
Representative Joe Martin




Item 4.2 has severe problems from the archaeclogical viewpeint. The wording,
"known or presumed lineal descendants” should be changed to include only "known lineal
descendants". Let us not presume anything! In the case of American Indian sites, the ad
hoc committee makeup is not explicitly stated nor is the method for choosing members.
Each group involved, be it the WVAS, CWVA, or American Indian group, should choose
their own members for the committee. The makeup is 6 - 8 persons. Who will they be?
The directer chooses them and what will be their persuasions? A proper makeup would be
for equal representation by the archaeological groups and American Indians and then
perhaps cne or two other persons gualified to make intelligent decisions concerning
archaeological matters, They should be objective people and not guided by a particular
persuasion. Also, the times involved for committee action are far tco long. A decision
should be rendered within 2 weeks of application. Many excavaticns are undertaken in
salvage situations and time there is paramount to both the archaeology and the project
involved (building drilling, etc.).

It should also be stated here that where excavations are being conducted by
professional archaeologists there should be no conditions covering the excavation
propounded by any ncn-archaeological group or individuals. I have been present at many
professionally conducted excavations, and great care is taken with any skeletal material and
associated items. The Cotiga "rules" were a travesty and an insult 10 the archaeological
community and the state of West Virginia. Where the burials are definitely linked by direct
lineal descent to living people there should be some agreement on burial handling and
disposition, but there must not be a detailed list of demands on how the excavation is carried
out. Let’s have faith in our professional archaeoclogists.

Item 7.1 should be changed to eliminate the last add-on sentence: "Reburial will be
the preferred option unless a strong case against such action is presented”. Where ancient
and scientifically valuable remains are invelved, the preferred treatment should be curation.
That is the mission of historic preservation! Such material could be of extreme importance
down the road if new analysis techniques or knowledge is developed that could be used to
greatly increase the information to be derived from the curated material.

These are my specific objections to the proposed rules. Attached is a copy of the
proposed rules, and on it [ have penciled in red the sections needing change or elimination.
I weould like to add some more concerns about the status of archaeology in West Virginia.

I and many members of our Society have serious reservations about H.B. 2671 and
its negative stance towards and impact on archaeology. That law was intended to be a burial
protection law but it ended up being an archaeolegy control act, The reascn for this was
a gross absence of input from the archaeological community during the writing and review
of the law. It will continue to be a negative influence on archaeology within West Virginia.

I am an avocational archaeologist and a member of the local chapter of our state
Society. We conduct excavations in the Parkersburg area especially when a site is about to
be destroyed. It used to be easy to get permission from the landowner or developer to do
such excavations, but since H.B. 2671 was passed, with its required permit procedure, we no
longer get easy permission. No property owner wants state intrusion into the process and
so denies permission to dig. The site gets destroyed and another, possibly important,
chapter in our past is gone forever. This situation could easily be changed by eliminating
the requirement for a permit to dig a non-burial site on private property. As I said before,
such a requirement is unconstitutional and will be someday deliberated in our courts, I am
sure. Why not just change the law and prevent such a situation from developing.




Public Hearing forNew Rules and
Regulations Governing Archaeology

Editor's note: The following is a
transcription of the Division o f Culture
& History's proposed rules and
regulations mandated by H. B. 2671. It
should be read in conjunction with a
copy of H. B, 2671, which can be
obtained from the office of the legisla-
tive journal at the State Capitol. These
rules are now open {o public comment

with a public hearing to be held
August 9, 1993, 5:30 pmat the
Cultural Center. Comments sheuld be
made in writing and directed to:
Fredrick Armstrong
Archives and History
Cultural Center
1900 Kanawha Blvd. E.
Chas., WV 25305.

TITLE 82

LEGISLATIVE RULES
DIVISION OF CULTURE AND
HISTORY

SERIES 3

STANDARDS AND PROCEDURES FOR
GRANTING PERMITS TO

EXCAVATE ARCHAEOLOGICAL
SITES AND UNMARKED GRAVES

1.1. Scope. — This legislative rule
establishes the procedures by which
permits are issued for the excavation of
historic and prehistoric ruins and archaeo-
logical sites; burial grounds, human
skeletal remains and unmarked graves; and
the removal or alteration of grave markers.
Additionally, it establishes the method by
which property tax exemptions for
unmarked graves are determined and the
methods for disposing of skeletal remains
and associated artifacts claimed by
descendants and those remains and
artifacts not cizimed. Not included wilhin

the scope of this legislative rule are
collectors of artifacts from historic or
prehistoric ruins, burial grounds, archaeo-
logical-sites or unmarked graves acquired
prior to the effective date of H.B. 4752,
June 8, 19g0 or of artifacts collected from
the surface of the ground through surface
survey. or activities urdertaken in compli-
ance with the federal Archaeological
Resources Protection Act (Public Law 96-
03 at 16 USC 470(aa)) and regulations
promuigated thereunder and projects being
undertzken in cempliance with §1~6 of the
National Historic Preservation act o~
1966, as amended or subsection a section
five of chapter 29 of the West Virginia
Code.

1.2. Authorization, — W.Va. Code §§ 29-
8{d)

§82-3-2.
Definitions.

2.1, “*Archaeology” means the systematic,
scientific study of past cultures through
examination of material remains. '

2.2 “Ruins” mean the remnants of
struciures constructed by humans during
historic or prehistoric times.

2.3, “Sies” mean areas occupied for
various durations by humans throughout
history and prehistory including, but not
limited to, campsites, villages, dwellings,
rock sheliers and industrial complexes.

2.4 “Cultural affiliation™ means the
relationship of shared group identity
which can be reasonably traced histori-
cally or pre historically between a present
Day group and an identifiable earlier

group.

2.5 “Lineal Descendants” means any
individuals tracing his or her ancestry
continued next page
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2.7. “burial Grounds" mean a location
where during history or prehistory human
bodies or skeletal remains are entombed in
visibly marked or unmarked graves and
may include objects or artifacts with them.

2.8. “Gr?ve Goods” mean artifacts found
in association with a human burial,

2.9, “Professional Archaeologist” means
an individual meeting the qualifications
specified in the Secretary of the Interior’s
Standards for the Recovery of Archaco-
logical Data (36 CFR 66).

2.10. “Avocational Archasologist” means
an individual whose vocation 15 in a field
different than archacology and who does

not have a degree in the subject,

2.11. “Permit” means a written authoriza-
ucn issued by the Director of Historic
Preservation Archives and History, or
dg:s@r}ee, to conduct excavations of
historic and prehistoric ruins, archaeclogi-
cal sites, bunia! grounds, human skeletal
remains, and unmarked graves, and
remove or alter grave markers, A permit
shal! be valid for one decignated site.

2.12. “Emergency Condition” means any
unforeseen discovery of human remains.

2.13. “Excav_aLion" means the controlled ?
removal of dirt o uncover and retrieve
artifacts or human skeletal remains.

2.14, “Surface Survey” means an activity
that involves traversing the land for the
purpose of locating archaeological sites as
revealed by anifacts found on the surface
of the ground.

2.15. “Historical or Archaeological
Significance™ means sites, ruins, burial
grounds, or unmarked graves having
significance determined by applying the
cnteria of eligibility for the National
Register of Historic Places found in 36

CFR 60.

2._16. “Director” means Director of
Historic Preservation or authorized
represeniative,

§82-3-3. Permits to excavate historic and
prehistoric ruins and archaeological sites.

3.1. Any person proposing to excavate a
ouis-gwsite shall request 2 permit applica-
tion form from the Director at the Division
of Culture and History, The Cultural
Center, Capitol Complex, Charleston, W.
Ya.25305. They may call the Cultural
Center at 558-0240 for further informa-

tion, Permits will be issued on a project by
project basis, The form will provide for
and require the following information:

3.1.1. Documentation of- the property
owner's Of property manager’s, in the case
of publicly owned land, permission to
excavale. Recovered artifacts remain the
property owner's, except in the case of
publicly owned land, unless they forfeit
their rights to them in writing.

3.1.2, The applicant’s qualifications, A
professional archacologist will submit a
resume, if not already on file at the State
Historic Preservation Office. Avocational
archaeologists will submit a letter explain-
ing their past accomplishmen!s as an
avocationalist.

3.1.3. An excavation plan detailing the
methodologies and techniques by which
the excavations will be conducted and the
reasons and objectives for excavaion or
removal ang the benefits expected o be
obiained from the contemplated work.

3.1.4. The facility where recovered
material and excavation records will be
curated,

3.1.5. A plan 10 restore the site to its
former condition prior to excavations
when the site is nol inlended to altered or
destroved.

3.2. Upon review of the permit application
by the Director, a wriilen response o the
applicant will be forwarded within thiry
(30) days of receipt of the application,
Permits may be {ssued for up to two (2)
years and may be suspended or revoked at
any dme for {ziling to mest terms and
conditions of the permit. The Director
shall be altowed access 1o any excavation
of a site or ruin to observe whether
conditions and terms of the permit are
being meL

Permits may be denied for reasons
including, but not limited to, failure 10
provide a completed application form,
inadequate justification for excavating a
sile or ruins, or inability to complete
satisfaclorily a previous excavation. The
reasons for denial shall be writien down
and forwarded to the applicant within
thirty days of receipt of the application,
Applicants denied a permnit may appeal the
decision by requesting a hearing before a
regularly scheduled meeting of the
Archives and History Commission. Such
hearing shall be held in accordance with
W. Va. Code §§29A-5-1 et seq,

3.3. If a permit is granted, an annual
progress report shall be submitted on the
anniversary date of the permit, if appli-
cable, and a final report of the excavation
will be submitted upon completion of
ficldwork. The deadline for final reports
will vary depending upon the nature of the

-

project. Professionals will submit reports
of the quality recommended in the
Sccretary of Interior’s Standards and
Guidetines for Archaeology and Historic
Preservation (36 CFR 68). Avocationalists
are not expected to submit reports of
professional quality, but they shall
minimally include information on site
location and conditions, relevant back-
ground information, all field observations
{stratigraphy, features, etc.), and analyses
and results. The Director may request that
reports be written for publication to be
read by the general public, or in other
ways disseminate the information recov.
ered through permitted excavations 1o the

general public, o ;xcﬁv"f‘e - boug,

3.4, If a permis is granteda the Director
shall specify the approxiinate methods by +
which descendants of the deceased and

—thoscefproverrikimsteie shall be notified,

§82-3-4, Permnils W excavate burial
grounds, human skeletal remazins and
unmarked graves.

4.1. After the Director has begn notified of
the discovery of skeletal remains grave
artifacts or grave markers, the director
shall cause an on-site inspection of the
disturbance to be made o determine the
petential for archasological significance
of the site, If the director determines that
the site has potential historical or archago- -
logical significance and afler alternatives
10 excavation have begn examined, a
permit applicaton {orm for the archaeo-
logical excavation or remeval of the
remains must be {iled. In cases where
discover is unforeseen, an on-site inspec.
tion shall be made within ten (10) working
days and the determination of potential
historical or archaeslogical significance
shall be made as soon as is reasonable

but shall not exceed sixty (60) days. .
Permits to excavate burials will be made
available for review by the public upon
request. When the Director, or designee,
determines that emergency conditions
exisl, 2 permil may be issued without
having received an application form,
provided that the terms and conditions for
excavating are formally agreed to at a
more convenient time, An application
form will provide for and require the
following information:

4.1.1. Documentation of the property
owrer’s or property manager’s in the case
of publicly owned land, permission to
excavate. Recovered artifacis remain the
property owner's, except in the case of

publicly owned land, unless they forfeit
thelr rights to them in writing.

4.1.2, The applicant’s qualifications. A
professional archazologist will submita
resume, if not already on file at the State
Historic Preservation Office. Avocational
archacologists will submit a letter
continued
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explaining their past accomplishments as
an avocauonalist.

4.1.3. An excavation plan detailing the
methodologies and techniques by which
the excavations will be conducted and the
reason and object for excavation the burial
grounds, human skeletal remains, or
unmarked graves and the benefits expected
to be obtained from the contemplated
work: except when discovered through
construction activities,

4.14. The facility where recovered
material and excavaton records will be
curated.

4.1.5. A plan 1o restore the site to its
former condition prior Lo excavations
when the site is not intended o be altered
or destroyed.

4.2, Prior to the issuance of a permit for
the disturbance of human skeletal remains,
grave artifacts, or grave markers, the
director shall convene and chair an ad hoe
commilies 1o develop permit conditions.
The committee shall be comprised of the
chair and & or 8§ members representing
known expressree linzal descendants,
private and public organizations which
have cultural affiliztion 10 the presumed
contants of” the site, the Council for West
Virginia Aychaeology and the West
Virginia Archaeological Society. At least
one (1} person shall represent each of these
groups with the remaining vacancies w be
chosen at the discretion of the Direclor
from these groups according to the
presumed culivral affiliadon of the site. In
the case of Native American siles, the ad |
hot committes shali be comprised of the ~
chair and 6 or § members representing the
Council for West Virginia Archasology,
the West Virginia Archaeological society.
and know lineal descen-
dants, preferably with cultural affiliation o
tribes that existed in the geographic area
that is now West Virginia. At jeast one (1)
person shall represent each of these groups
with the remaining vacancies 10 be chosen
at the discretion of the director from these
groups according 1o the presumed cultural
affiliation of the site. The ad hoc commit-
tee must be formed within thirty days of
application, must meet within sixty days of
applicaticn. and must render a decision
within ninety days of application

All such permits shall at 2 minimuam
zddress the following conditions:

4.2.1, The methods by which lineal
descendants of the deceased are notified
prior to the disturbance.

4.2.2. The respectful manner in which the
remains. artifacts or markersare tobe
removed and handled.

4.2.3. Scientific analysis of the remains,
artifacts or markers and the duration of

those studies.

4.2.4. The way in which the remains may
be reburied in consullztion with any lineal
descendants when available,

4.2.5. The methods for the respectful
curation of recovered items.

4.2.6. Such other conditions as the director
may desm necessary .

4.3, Permits shall be issued for up 10 two
(2) years and may be suspended or
revoked at any time due to faiture of
meezing terms and cenditions of the
permit. The Director shall be allowed
access to any excavaton of burial
grounds, human skeletal remains, or
eamarked graves to observe whether
conditions and terms of the permit are

being met

4.3.1. Permits may be renewed fora
period of six months if a letier requesting
such a renewal and the reascns for the
renewal request are submitted 1o the
Director.

4.4, Permits may be denied from being
issued for reasons including, but not
limited to, failure w provide a completed
application form, inadequate justification
for excavating burial grounds, human
skelatal remains, or unmarked graves, or
inability to complete satisfacterily a
previous excavation. The reasons for
denying a permit shall be written down
and forwarded 1o the applicant. Applicants
denied a permit may appesl the decisicn
by requesting a hearing before a regularly
scheduled meeating of the Archives and
History Commission. Such hearing shall
be held in accordance with W.V, Va. Code
§§29A-5-1 el s2q,

4.5, If a permit is granted, an annual
progress report shall be submited on the
anniversary date of the permit, if appli-
cable, and a final report of the excavations
will be submilied upon completisn of
fieldwork, The deadline for final rports
will vary depending upon the nature of the
project. Professionals will submit reports
of the quality recommended in the
Secretary of Interior’s Standards and
Guidelines for Archasology and Histeric
Preservation (36 CFR 68). Avocationalists
are not expected 10 submit reports of
professional quality, but they shall
minimally include information on site
location and conditions, relevant back-
ground information, all field cbservations
(stratigraphy, features, ¢t¢.}, and analyses
and results. The Director may request that
reports be written for publication to be
read by the general public, or in other
ways disseminate the information recov-
ercd through permitted excavations to the
general public.

M

$82-3-8, Permi for the removal or
alteration of grave markers.

5.1, Any person proposing Lo remove of
alter the appearance of a grave marker
shall request a permit application form
from the Director. The [orm will provide
for and require the following information:

5.1.1, When appiicable, written authori-
zation from the cemetery authority or
caretaker {or removal or alteration of a
grave marker.

5.1.2. Evidence of atiempts to notify
descendants prior to removing or altering
the grave marker,

5.1.3. The purposea for removing or
altering the grave marker,

5.1.4. The methods for recording the
grave marker prior t its removal or
alteration. They may include, but not be
limited 10, photographs, rubbings, and
maps showing the location of the marker
in relationship 1o surrcunding markers or
objets.

§82-3-6. Disposition of skeletal remains
and associated artifacts when claimed by
lineal descendants.

8.1. the tineal descendants of a deceased
individual shall file a claim of legitimacy
and provide the Director with documenta-
tion and/or evidence of desceni. ‘

6.1.1, Based upon evidence submitted by
the descendants of a deceased individual
pursuant 1o section 6.2., the Director shall
make a written detarminaticn of the
legitimacy of a claim of descent and state
the reasons therefore.

6.1.2. A descendent may appeal an
adverse determination of legitimacy by
the Director 10 the Archives and Histlory
Commission by filing notice of appeal
with the Commission twenty (20) days
prior to the next regularly scheduled
meeting.

6.1.2.a. The filing of a notice of appeal
with the Commissicn shall stay any
action 10 dispose of or rebury the claimed
remains and associated aniifacts and grave
goods.

6.1.2.b. Upon receipt of a notice of
appeal, the Commission shall provide the
descendent with a hearing at the next
regularly scheduled meeting of the
Commission. Such hearing shali be held
in accordance with W, Va. Code §20A—

] et. seq,

6.2, Upon determination of a legitimate
claim to the remains and grave goods, a
wrilten agreement between the Director,
the permiltee and the descendent of the
deceased shall be execuwed detailing the
*T continued
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method by which the remains and any
associated artifacts and grave goods shall
be disposed of or reburied.

§82-3-7. Disposition of skeletal remains
and associated antifacts when not claimed
by descendants,

7.1. When human skeletsl remains are not
claimed by descendants, the Director has
the option to rebury the remains after
a:cha&olgfical investigations have been’
completed, or to accession them into the
state museum where they will be cared for
with dignity and respect as determined by
the Director and interested partes.

=gl il g I e

" evidence for the presence ¢

§82-3.8. Procedures for establishing
property lax exemptions for burial grounds
and unmarked graves.

8.1. When a privale property owner has
% Fonte Fa burial
ground or unmarked grave on his or her
property, they may apply for a tax
exemption in the manner cutlined below.

8.1.1. The property owner shall submit a
letter to the Director seeking a determina-
tion of the suspected burial ground or _
unmarked graves authenticity and eligibil-
ity for tax exemption.

8.1.2. A response to the letier shall be
made within thirty (30} days sbout the
availability of an archaeologist from the
Division of Culture and History to make

the determination.

8.1.3, Upon completion of archasological
fieldwork to determine the location and |
extent of the burial ground, a response |
shall be prepared, alter which, if verifying
the presence of the burial ground, 2
certificate of authenticity will be issued o
the property owner. The certificats may
then be presented to the county assessor
for processing.

8.1.4, The property owner has the ogtion
to establish a protective casement of the
burial ground or unmarked grave by '
making arrangements with officials from
the Division of Culture and History.
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400 Hal Greer Boulevard
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Mr. Fredrick Armstrong . R
Archives and History LRV
Cultural Center

1800 Kanawha Boulevaerd East
Charleston

West Virginis 25305

T

Huntington, 5 August, 1993

Dear Mr. Armstrong,

I would like to respond to several points raised by Title B2-
Series 3 regarding the legislative rules and the standards and procedures
for granting excavation permits by the SHFO.

First, I have several questlions and reservations concerning
specific items in the legislation:

Section 2.4: it is not clear how 'resscnability' is to be de-
fined and by whom, especially in relation to prehistoric cultures (by
definition an erchaeologicsl construct);

Section 2.68: where 'proven kinship' is concerned, I would be
interested to learn how genstic descent can be traced linkimg existing
Native Americans with prehistoric peoples (noting that in Section 7.1
reburizl of osteological material, the preferred cpticn, would hinder
complex DNA studies); are we to return to the dark days when 'culture'
was uUsed to support racial arguments ?;

Secticn 2.16: ncthing is stated regarding the qualifications
of the 'director' who will have to resclve complex anthropological and
political issues; '

Section 4.1: where on-site inspection of burials is concerned,

I foresee coUntless problems, particularly when excavetion is required
urgently because of the weather and other unpredictable circumstances; i
also is a gross intrusion of the buresucracy in science, as well as some-
what presumptuous; - -

Section 4.2: on the composition of the committee for issuing
permits to excavate burials, it not clear how many members will be drawn
from the scientific community, that is professional archasclogists and
palaeontologists; the 'director' is given far too much 'discretion' to
pick:members on the committee and to decide on the legitimacy of 'presumed
cultural affiliation' of its Native American membership;

Section 7.1: the gquestion of reburial is the most contentiocus
segment of the new legislation; it is contrary to the spirit of the law

A STATE UHIVERSITY OF WEST VIRGINIA
AN AFFIRMATIVE ACTIOMN/EQUAL OPPCRTUNITY EMPLOYER
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which specifically emphasises the importance of preservation; with new
techniques being developed to extract information from bone, such as DNA
'finger-printing', end more expected in the unpredictable future, vital
data will be lost if bones are reburied; how much less would be known about
dietary habits, palaec-epidemiology, etc., if this policy had been in
effect only fifteen years ago ?; in short, to 'prefer' reburial is contrarcy
to science, and strikes even as 'anti-scientific' (a regrettable trend in
this country, by the way). )

These are just scme of my reservations concerning the pressnt
legislative rules, I have great raspect and sympathy for Native American
rights and their desire to control their rich and veried cultures, both
historic and prehistoric. I am, after all, an anthropologist who has de-
dicated himself to the study of native prehisteoric cultures. But I am zlso
a scientist with the duty to add to human knowledge, and to transmit it to
cthers. .

I am fearful of the disproporticnate 'discretionary' power given
to the 'director'. For example, shculd not a committee which includes
scientists, determine matters of 'proven kinship' ? I am alsc concerned
with the intrusion of 'political correctness' in matters of science, and
the interference of the bureaucracy in the pursuit of knowledgs. Certainly
I would like to see an amicable arrengement between anthropologists and
Native Americans where both psrties can learn from each other. This legis- .
lationr does not, in my opinion, achieve this compromise.

I thank you for your kind consideration of these views, and I
am, '

Respectfully yours,

'Q-Df\;\__:

Or. Nicholas Freidin

Associate Professor of Anthropology

Sscretary~Treasurer, Council for West
Virginia Archaeology

A STATE UNIVERSITY QF WEST vIRGINIA
AM AFFIRMATIVE ACTION/EQUAL OPPORTUNITY EMPLOYER




Mtr. Fredrick Armstrong August 8, 1993
Archives and History Division

Capitol Complex

Charleston, WV 25305

Dear Mr. Armstrong:

In reference to the Legislative Rules for the Division of Culture and
History, Series 3, Standards and Procedures for Granting Permits to
Excavate Archeological Sites and Unmarked Graves as mandated by H.B.
2671 1 have the followling comments:

Section 2.5 and 2.6 should be changed and proven kinship shouid be
eliminated or properly defined.

Section 7.1 should be changed and the last sentence "Reburial will be
the preferred option..." should be changed to reflect the language of the law
or eliminated entirely.

Sincerely,

N e

Dr. Robert F. Maslowski

President, Council For West Virginia Archaeology
P.O. Box 213

Milton, West Virginia 25541
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TITLE 82
LEGISLATIVE RULES
DIVISION OF CULTURE AND HISTORY

SERIES 3
STANDARDS AND PROCEDURES FOR GRANTING PERMITS TO
EXCAVATE ARCHAEOLOGICAL SITES AND UNMARKED GRAVES

§82-3-1. General,

1.1. Scope. ~- This legislative rule establishes the procedures by
which permits are issued for the excavatieon of  histeric and
prezhistorie ruins and archaeclogical sites; burial grounds, human
skeletal remains and unmarked graves; and the removal or alteration of
grave markers. 4dditionally, 1t establishes the method by which
property tax exemptions for unmarked graves are determined and the
methods for disposing of skeletal remains and associated artifacts
claimed by descendents and those remaing and artifacts not claimed.
Not included within the scope of this legislative rule are collecticons
of artifacts from histerie or prehistorie ruins, burial grounds,
archaeological sites or unmarked graves acquired prior o the
effective date of H.B, 4752, June 8, 13990 or of artifacts collected
from the surface of the ground through surface survey— or activities
undertaken in compliance with the federal Archasclogical Resources
Protection Act (Puplie Law 96-95 abt 16 USC 470(2a)) and regulations
promulgated thereunder and projects being undertaken in_ compliance
Wwith §106 of the Nabtional Historie Preservation act of 1966, as o
amended, or subsection a, section five of chapter 29 of the Wast .
Virginia Code. . . - - -

1.2. Authorization, -- W. Va, Code § 28-1-8{(d) 291 S{ar}—and-

» N .

1.3. Filing Date. =--
1.4, Effective Date., --
§82-3-2, Derfinitions.

2.1. Archaeclogy" means the systematic, scientiflc study of past
cultures through examination of material remains,

2.2. M"Ruins" mean the remnants of structures constructed by humans
during historic or prehistoric times,

2.3, "Sites" mean areas occupied for various durations by humans
throughout history and prehisteory including, but not limited to,
campsites, villages, dwellings, rock shelters and industrial

complexes,

2.4, "Cultural Affiliation" means the relationship of shared group
identity whieh ¢can be reasonably traced historically or




prehistorically bpetween a present day group and  an identif}able
earlier group, i Sl -

2.5. "Lineal Descendants' means any Iindividuals tracing his or her
ancestry directly or by proven kinship, :

2.6. "Proven Kinsnip" means the relatlionship among people that
exists because of genetis descent, which In¢ludes rag¢izl descent,

2.7. 25— "Burial Grounds" mean a location where during nistory or

prehistory human bodies or skeletal remains are entombed In visibly
marked or unmarked graves and may linclude objects or artifacts with
them, T

2.8, 25+ "Grave Coods" mean artifacts found in associatlion with a
human burial,

2.9. &7+ !Professional Archaeologist"™ means an Individual meeting
the qualifications specified in the Secretary of the Interior's
Standards for the Recovery of Archasgological Data (36 CFR 66).

2.10, 28+ 'Avocational Archaeoleogist" means an individual whose
vocation is in a field different than archaeology and who does not
have a degree in the subject.

2.71, 289+ "Permit" means a Hrltten authorlzaulon issued by the
Director of Historie Preservation & : , or designee,
Lo conduct  exeavations  of historlc and prehisvoric ruins,
archaeological sites, burial grounds, human skeletal remains, and
unmarked graves, and to remove or alter grave markers., 4 permift shall
be valid for one designated site,

2.12. 246+ "Emergency Condition' means any unforeseen discovery
of human remzins. : )

.13, &1~ I"Ezcavation” means the controlled removal of dirt to
uncover and retrieve artifacts or human skeletal remains.

2. 14, 212 "Surface Surveyh means an activity that Iinvolves
traversing the land for the purpose of locating archaeological sites
as revealed by artifacts found on the surface of the ground.

2.18. 243~ "Historical or Archaecloglcal Significance" means
sites, ruins, burial grounds, or unmarked graves having significance
determined by applying the criteria of eligibility for the Naticnal
Register of Historie Places found in 36 CFR 60,




2.16, 2. "Director" mean3s Director of Historie¢ Preservation

Apehives—and Hisbery or authorized representative.

2.17. "Evidence of desceni" means evidence of a kin or culfurszl
affiliation between a present-day individual or Indian Tribe and human
remains and cultural items shall beg established by using the following
types of evidence: Geographical., kinship, biological, archeological,
anthropolegical, linguistic, folklore, oral traditionm, historiecal, or
other relevant information or expert opinion.

§82-3-3, Permits to excavate historie and prehistoriec ruins and
archasological sites.

3.1. Any person proposing to 2xcavate a ruin or site shall request
a permit application form from the Director at the Division of Culture
and History, The Cultural Center, Capitol Complex, Charlesten, W. Va,
25305, They may call the Cultural Center at 553-0240 for further
information. Permits will be issued on a project by project basis.
The form will provide for and require the fellowing information:

3.1.1, Documentation of the property owner's or property
manager’'s, in the case of publicly owned land, permission to excavate.
Recovered artifacts remain the property owner's, ex¥cept in the case of
publiely owned land, unless they forfeit their rights to them in
writing, o

3.1.2. The applicant's qualifications,. & professicnal
archaeclogist will submit a resume, if not already on file at the
State Historic Preservation Office. Avocational archaeologists will
submit a letter explaining their past accomplishments as an
avocationalistk, .

3.1.3. An excavation plan detailing the methodologies and
techniques by which the excavations will be conducted and the reasons
and objectives for excavatbion or removal and the benefils expected to
be obtained from the contemplated work,

3.1.4, The facility where recovered material and excavation
records Wwill be curated.

3.1.5. & plan to restore the site to its former condition prior
to excavations when the site is not intended to altered or destroyed.

3.2. Upon review of the permit application by the Director, a
written response to the applicant will be forwarded within thirty (30}
days of receipt of the application, Permits may be issuced for up to
two {2) years and may be suspended or revcked at any time for railing
to meet terms and conditions of the permit, The Director shall be
allowed access to any excavation of a site or ruin to observe whether
conditions and terms of the permit are being met.

Permits may be denied for reascns including, but not limited to,
failure to provide a completed application form, iInadequate




justification for excavating a site or ruins, or inability to complete
satisfacterily a previous excavation. The reasons for denial shall be
written down and forwarded to the applicant within thirty days of
receipt of the application. Applicants denied a permif may appeal the
decision by requesting a hearing before a regularly scheduled meeting
of the Archives and History Commission., 3uch hearing shall be held in
accordance with W. Va. Code §§29A-5-1 et. seq.

3.3. If a permit {s granted, an annual progress report shall be
submitted on the anniversary date cof the permit, if applicable, and a
final report of the excavation will be submitted upon completion of
[fleldwork. Tne deadline for final reports will vary depending upcen
Lhe nature of the project. Preofessionals will submit reports of tne
quality rezcommended in the Secretary of Interior's Standards and
Cuidelines for Archaeclogy and Histerie Preservation (36 CFR 68).
avoeationalists are not expected to submit reports of professicnal
guality, but they shall minimally include information on site lLocation
and conditions, relesvant background information, all field
observations (stratigrapny, features, ete.), and analyses and results.
The Director may request that reports be written for publication to be
read by the general publie, or in other ways disseminate the
information recovered through permitted excavations to the general
publie,

§82-3-4., Permits to exzcavate burial grounds, human skeletal remains
and unmarked graves.

4.1, After the Director has been notified of the discovery of
skeletal remains, grave artifacts or grave markers. the director shall
cause an on-sifte inspection of the disturbance o be made to determine
the potential for archaeologiecal significance of the site. If the
director determines that +the site has potential historieal or
archaeological significance and after alterpatives Lo excavation have
been examined, a permit application form for the archaeological
excavation or remcval of the remains must be filed, In cases where
dlscovery is unforseen, an on-site inspection shall be made within ten
(10) working davys and the determination of potential historical or

archaeological significance shall be made as soon as is reasonab?e.
but snal1 nat exceed sixty (6C) days ,

: g : Permits to
excavate burlals will be made available for rev1ew by the public upon
request. When the Director, or designee, determines that emergency
conditions exist, a permit may be issued without having received an
application form, provided that the terms and conditions for




excavating are formally agreed to at a more convenlent time. an
application ferm will provide Ffor and require the follewing
infermation:

g,1.1. Documentation of the property owner's or property
managar's in the case of publiely owned land, permission to excavate.
Recovered artifacts remain the property owner'’s, except in the case of
publiely owned land, unless they forfeit their rights to them in
writing.

u.1,2. The applicant's qualifications. 4 professional
archaeologist will submit a resume, if not already on file at the
State Historic Preservation Office. fvocational archaeclogists will

submit a letter explalining their pasft accomplishments as an
aveogcationalist,

b.1.3, An excavation plan detailing the methodelogies and
techniques by which the excavations will be conducted and the reason
and object for excavation the burial grounds, numan skeletal remains,
or unmarked graves and the benefits expected to be obtained from the
contemplated work; except when discovered through construction
activities. : - :

4.1.4, The facility where recovered material and excavation
records will be curated.

4.1.5. & plan to restore the sites to its former conditicn prior
to exeavations when the site 1is not intended te be altered or
destroyed.

4,2, Prior to the issuance of 2 permit for the disturbance of human
skeletal remains, grave artifacts, or grave markers, the director
shall convene and chair an_ ad hoc commitktee £o develop permit
conditions, The commibtee shall be comprised of the chair and 6 or 8
members representing known or presumed lineal descendants, orivate and
publig¢ organizations wnich nave cultural affiliation to the presumed
contents of the site, the Council for West Virginia Archasology and
the West Virginia Archasological Society. £ least two ((2)\ persons
shall represent each of these groups with the remaining vacancies to
be choosen at the discpretion of the Director from these groups
according to the presumed cultural affiliation of the site, In the
case of Native American sites, the ad hoc committee shzll be comprised
of the chair and 6 or 8 members representing the Council for West
Virginia Archagology, the West Virginia Archaeolegical Society, and
known or presumed 1lineal descendants, preferably with cultural
affiliation to tribaes that exjsted in the geographic areaz that is now
West Virginia. At least two (2) jperseons shall represent each of these
groups with the remaining vacandies to be choosen at the discretion of
the director from these groups according to the presumed cultural
aff'iliaticn. of the site. The ad hoe committee must be formed within
thirty days of applieaticn, must meet within sixty days of
application, and must render a decision within ninety days of
application. ) - - - - o




All  such opermits shall at a minimum address the Fqllowing

conditions: e - ==

4.2.1. The methods by which lineal descendants of the deceased
are netified prior to the disturbance.

4.2.2. The respectful manner in which the remains, artifacts or
markers are to be removed and handled.

4,2,3, Scientifie analysis of the remains, artifacts cor markers
and the duration of those studies. . . _ :

4.2.4, The way in_ which the remains may be reburied _in o _.
consultation with any lineal descendants, when available. i

4.2.5. The. methods for .the respeciful guration of regcoversd
items. B e itmmn i

4.2.6. ~Such other conditions as the director may deem o
necessary, : - - s e T

4.3, Permits shall be issuad for up—be two {(2) years and may be
suspended or revoked at any time due to failure of meeting terms and

conditions of the permit. The Diregﬁor[}nd members of the ad hocsd— :
committee]shall be allowed access to any excavation of burial grounds,
human letzl remzins, or unmarked graves £o observe whether

conditions and terms of the permit are being met,

4.3.1, 423+ Permits may be renewed for a period of sixz months if
a letter requesting such a renewal and the reasons for the renewal
request are submiitted to the Director.

4.8, 4-2-34- Permits may be denied from being issued for reasons
ineluding, but not limited £o, failure toc provide a completed
application form, inadequate justification for excavating burial
grounds, human skeletal remains, or unmarked graves, or Iinability to
complete satisfactorily a previous excavation. The reasons for
denying a permit shall be written down and forwarded to the applicant.
. 3 3 ol & oy by flleYa) - Fal 1rd Iar - 14 3

Applicanté denied a permit may abbe;i the decision by requestiéé‘a

hearing before a regularly scheduled meeting of the Archives and
History Commission. Such hearing shall be held in accordance with W.
Va. Code §§294-5-1 et. seq.




4.5, 43+ If a permit is granted, an annual progress report shall
be submitted on the anniversary date of the permit, if applicable, and
a final report of the excavations will be submitted upon completion of
fieldwork. The deadline for final reports will vary depending upon the
nature of the project. Frofessionals will submit reports of the
quality recommended in the Secretary of Interior's Standards and
Guidelines for Archaeololgy and Historic Preservation (36 CFR 68).
Avccabionalists are nct expected te submit reports of prefessional
quality, but they shall minimally include information on site location
and conditions, relevant  background information, all field
observations (stratigraphy, features, ete.), and analyses and results.
The Director may request that reports be writtén for publication to be
read by the general publlie, or in other ways disseminate the
information recovered through permitted excavations to the general
public.
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§82-3-5. Permits for the removal or alteration of grave markers,

5.1. Any person proposing to remove or alter the appearance of a
grave marker shall reguest a permit application foerm from the
Director,. The form will provide for and require the following
information:

5.1.1. When appltcabie, written authorization from the cemeter ¥
authority or caretaker for removal or alteraticn of a grave marker.

5.1.2, Evidence of attempts to notif'y descendents prior to
removing or altering the grave markKer.

5.1.3. The purpose for removing or alber*pg the grave marker.

5.1.4, The methods for recording the grave marker prior to its
removal or alteration. They may include, bufb not be limited to,
photographs, rubbings, and maps showing the location of the marker in
relationship to surrounding markers or objects.

§82~3-6, Disposition of skeletal remains and associated artifacts
when claimed by lineal descendents.

£ : igi bhanNaki " 6.1. 5The llneal
descendents of a deceased indlvidual shall file a claim of Tegitimacy




and provide the Director with documentation and/or eviderece of
descent,

6.1.1. 6r24+ Based upon evidence submitted by the descendents
of a deceased individual pursuant to section £.2.4, the Director
snall make a written determination of the legitimacy of a claim of
descent and state the reascns therefore.

6.1.2. 62 2. A descendent may appeal an adverse determination
of legitimacy by the Director to the Archives and History Cocmmission
by filing notice of appeal with the Commission twenty (20) days prior
£o the next regularly scheduled meeting.

6.1.2.a. 623~ The filing of a notice of appeal with Zhe
Commission shall stay any action to dispose of or rebury the claimed
remains and associated artifacts and grave goods.

6.%.2.b. &-2-4. _Upon receipt of a notice of appeal, the
Commission shall provide the descendent wWith a hearing at the next
regularly scheduled meeting of the Commission. Such hearing shall be

held in accordance with W. Va. Code §294-5-1 et. seq.

6.2. 52+ Upon determination of a legitimate claim te the remains
and grave goods, a written agreement _between the Director[fig
consultation with the ad hoeo committeégz the permittee and the
descendent of the deceased shall be execut detailing the method by
which the remains and any associated artifacts and grave goods shall
be disposed of or reburied,

§82-3-7. Disposition of skeletal remains and associated artifacts
when not claimed by descendents.

7.1. When human skeletal remains ars not claimed;?y descendents,

' the Directozé}n copsultatiop with the ad hoc committee/has the cption

to rebury t remains after archaeclogical investigaTions have been
completed, or to accession them into the state museun where they will
be cared for with dignity and respect as determined by the Director
and interested parties, Z%hbur:al Hir—se—thepreferred—opsion unless
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§82-3-8. Procedures for establishing property taz ezemptions for
burial grounds and unmarked graves.

8.1. When a private property cwner has evidence for the pressnce
of a burial greound or unmarked grave on his or her property, they may
apply for a tax exemption in the manner outlined below.

8.1.1. The property owner shall submit a letter to the Director
seeking z determination of the suspected burial ground or unmarked
graves authenticity and eligibility for tax exemption.




8.1.2. A response to the letter shall be made within thirty
(30) days about the availability of an archaeologist from the Division
of Culture and History to make the determination.

8.1.3. Upcn completion of archasological fieldwork to determine
the location and extent of the burial ground, a response shall be
prepared, after whicn, if verifying the presence of the burial ground,
a certificate of authenticity will be issued to the property owner,
The certificate may then be presented to the county assessor for

processing.
8.1.4, The cproperty owner has the option to establish »

protective easement of the burial ground or unmarked grave by making
arrangements with officials from the Divisiecn of Culture and History,




