82CSR2

TITLE 82

LEGISLATIVE RULE

DIVISION OF CULTURE AND HISTORY

SERIES 2

STANDARDS AND PROCEDURES FOR ADMINISTERING

STATE HISTORIC PRESERVATION PROGRAMS

'82-2-1.  General.
1.1.  Scope.  This legislative rule provides guidelines for the establishment of a state register of historic places, criteria and procedures for listing properties on the register.  The rule adopts standards for rehabilitation of historic structures on state assisted undertakings and establishes procedures for the Division of Culture and History to review the effect state projects may have on resources eligible for the state register.  It establishes procedures for the Division of Culture and History to assist the State Fire Marshal in providing compliance alternatives when enforcing fire and building codes for structures eligible for the state register.  In addition, the rule establishes criteria and procedures for spending state funds provided for threatened and endangered historic properties.

1.2.  Authority.  --  W.Va. Code ''29-1-1, 29-1-5, 29-1-8 and 29-1-8a.

1.3.  Filing Date.  --  May 24, 1999.

1.4.  Effective Date.  --  July 1, 1999.

'82-2-2.  Definitions.
2.1.  AHistoric District@ means a group of buildings, structures, or sites that taken together make up a coherent whole with similar historic and/or architectural meaning.

2.2.  AIntegrity@ means the authenticity of a property=s historic identity as evidenced by the survival of physical characteristics that existed during the property=s prehistoric or historic period.  It is the composite of the following seven qualities: location, design, setting, materials, workmanship, feeling or association.

2.3.  AUndertaking@ means any project, activity, or program that can result in changes in the character or use of historic properties, if any such historic properties are located in the area of potential effects.  The project, activity, or program must be under the direct or indirect jurisdiction of a State agency or licensed, permitted, or assisted by a State agency.  Undertakings include new and continuing projects, activities, or programs.

2.4.  AEffect@ means the results of an undertaking that may alter characteristics of a site, for better or worse.

2.5.  ANo Adverse Effect@ means an effect that would not be harmful to the characteristics that qualify a site for the State Register.

2.6.  AAdverse Effect@ means an effect that could diminish the integrity of characteristics that qualify a site for the State Register.

2.7.  AMitigate@ means to take action, to reduce or compensate for damage an undertaking does to site(s).

2.8.  AHistoric Building or Structure@ means any building or structure so designated by the State Historic Preservation Officer as individually significant or as contributing to the historic character of a historic district.

'82-2-3.  West Virginia Register of Historic Places.
3.1.  Eligibility Criteria.  The following criteria will be used when evaluating the eligibility of sites for West Virginia Register of Historic Places:

3.1.a.  The site must posses significance in West Virginia, American, or local history or prehistory, architecture, archaeology, or culture;

3.1.b.  The site must possess integrity;

3.1.c.  The site must meet at least one of the following criteria:

3.1.c.A.  It must be associated with events that have made a significant contribution to the broad patterns of our history;

3.1.c.B.  It must be associated with the lives of persons significant in our past;

3.1.c.C.  It must embody the distinctive characteristics of type, period, or method of construction, or that represent the work of a master, or that possess high artistic values, or that represent a significant and distinguishable entity whose components may lack individual distinction; or

3.1.c.D.  It must have yielded, or may be likely to yield, information important in prehistory or history.

3.1.d.  Ordinarily cemeteries, birthplaces, or graves of historical figures, properties owned by religious institutions or used for religious purposes, structures that have been moved from their original locations, reconstructed historic buildings, properties primarily commemorative in nature, and properties that have achieved significance within the past fifty (50) years are not considered eligible for the State Register.  However, such properties will qualify if they are integral parts of districts that do meet the criteria or if they fall within the following categories:

3.1.d.A.  A religious property deriving primary significance form architectural or artistic distinction or historical importance;

3.1.d.B.  A building or structure removed from its original location but which is significant primarily for architectural value, or which is the surviving structure most importantly associated with a historic person or event;

3.1.d.C.  A birthplace or grave of a historical figure of outstanding importance if there is no other appropriate site or building directly associated with his productive life;

3.1.d.D.  A cemetery that derives its primary significance from graves of persons of transcendent importance, age, distinctive design features, or association with historic events;

3.1.d.E.  A reconstructed building when accurately executed in suitable environment and presented in a dignified manner as part of a restoration master plan, and when no other building or structure with the same association has survived;

3.1.d.F.  A property primarily commemorative in intent if design, age tradition, or symbolic value has invested it with its own historical significance; or

3.1.d.G.  A property achieving significance within the past fifty (50) years if it is of exceptional importance.

3.1.e.  The following types of properties shall be considered eligible for State Register:

3.1.e.A.  Districts;

3.1.e.B.  Historic Sites;

3.1.e.C.  Buildings;

3.1.e.D.  Structures;

3.1.e.E.  Objects;

3.1.e.F.  Vistas;

3.1.e.G.  Landscapes; and

3.1.e.H.  Natural sites.

3.1.f.  Sites listed in the National Register of Historic Places shall be listed in the State Register and not be required to follow the process described in Section 3.2 of this rule.

3.2.  Registration Process.  The Division of Culture and History shall prepare an application form for listing sites in the State Register and determine documentation requirements for minimal packages.

3.2.a.  Any person may make application for nomination of a property to the State Register of Historic Places by completing and submitting a registration form to the Division of Culture and History.  The Division of Culture and History may also initiate registration of properties to the State Register.

3.2.b.  Upon receipt of a nomination package, the Division of Culture and History shall notify property owners and local elected officials that the property is being considered for listing on the State Register.

3.2.b.A.  Property owners must be given no less than thirty (30) days to object in writing to the nomination.  If a property owner objects, the nomination shall be tabled.

3.2.b.B.  In the event of a historic district, at least fifty-one percent (51%) of the property owners must object in writing to table a nomination.

3.2.c.  The Archives and History Commission shall evaluate all state nomination applications and determine their eligibility for the State Register.

3.2.d.  If the commission determines a site eligible, it shall be listed on the State Register.

3.2.e.  Upon receipt of the listing, the Governor, or governor=s designee, signs the nomination form, officially proclaiming the property a West Virginia registered site.

'82-2-4.  Rehabilitation Standards.
4.1.  The Division of Culture and History will adopt and apply the Secretary of the Interior Standards for Rehabilitation, United States Department of the Interior Regulation at 36 CFR 67(See Appendix A), as the accepted state rehabilitation standards.

4.2.  The Secretary of the Interior Standards for Rehabilitation will be applied in the following instances:

4.2.a.  The administration of State Historic Preservation Grants;

4.2.b.  The review of compliance alternatives for fire and building codes;

4.2.c.  The administration of funds expended from the Endangered Historic Properties Fund Program;

4.2.d.  The review of state assisted undertakings;

4.2.e.  The rehabilitation of structures eligible for the State Register in any other state assisted programs.

'82-2-5.  State Review Process.
5.1.  The Division of Culture and History will review all undertakings permitted, funded, licensed or otherwise assisted, in whole or in part, by the state for the purposes of furthering the duties outlined in W. Va. Code '29-1-8.  The following review process will be conducted on lands owned or leased by the state, or on private lands where investigation and development rights have been acquired by the state by lease or contract as outlined in W. Va. Code '29-1-8b.  Permit approval of activities affecting historic properties will be demonstrated by written letter from the Division of Culture and History upon completion of the review process.

5.1.a.  If the project receives federal funding or requires a federal permit, the agencies shall follow the procedures outlined in 36 CFR 800, AThe Protection of Historic Properties@(See Appendix B).

5.1.b.  The Division of Culture and History will provide an annual listing of sites on the Register to all state agencies.  The Division will also provide the criteria of significance of the Register and encourage the agencies to work with the Division to initiate an ongoing survey and evaluation of their owned or controlled properties.

5.1.c.  The Division of Culture and History will annually request planning information or brief comprehensive descriptions of scheduled activities from state agencies in order to evaluate whether or not their programs will potentially impact historic properties.  If the Division determines that there are potential impacts, the Division will conduct a project review. Cooperation of the affected agency is encouraged.

5.1.d.  Members of the public with interest in or knowledge of an undertaking will have the opportunity to notify the Division of Culture and History and will have a reasonable opportunity to participate in the review process.

5.2.  The Division of Culture and History shall request from the state agency a description of the project, including a map showing its location, photographs of the project area or subject of the undertaking, plans, elevations and specifications.  Additional information as deemed appropriate to the description of the project will also be requested.  With the cooperation and assistance of the agency, the Division shall conduct the review as outlined in Subsections 5.3 and 5.4.

5.3.  Identification of Historic Properties.  The Division of Culture and History will identify the project=s area of potential effect to historic properties.  Within that area of potential effect, the Division of Culture and History shall identify historic properties that may be impacted by the project.

5.3.a.  For the purposes of review, the State Historic Preservation Office shall identify both listed historic properties and those eligible for listing on the state or National Register of Historic Places.

5.3.b.  If the Division of Culture and History determines that a property is not eligible, the property shall be considered ineligible for review purposes.  The office shall provide this information to the agency for their consideration.

If the State Historic Preservation Office determines that a property is eligible, the property shall be considered eligible for review purposes.  The office shall provide this information to the agency for their consideration.

5.3.c.  If the agency and the Division of Culture and History do not agree on the eligibility of a property to the National Register of Historic Places, the Division of Culture and History shall request that the evaluation be submitted to the Keeper of the National Register of Historic Places for final evaluation.

5.3.d.  If the agency and the Division agree that there are no historic properties within the project area, the Division shall comment that the review of the individual project is complete. 

5.3.e.  If historic properties are identified within the project area, the Division shall request the agency to conduct an assessment of  the effect of the project on the resource(s), in accordance with subpart 5.4. of this rule, as part of the process to obtain a permit as stipulated under W. Va. Code 

'29-1-8(b).

5.4.  Assessment of Effects.  In consultation with the agency, the Division of Culture and History shall evaluate the undertaking=s potential effect to historic properties, giving consideration to the views, if any, of interested persons.

5.4.a.  If the agency and the Division of Culture and History find that the undertaking shall have no effect on historic properties, the Division of Culture and History shall document that finding and provide comments to the sponsor agency.

5.4.b.  If the agency and the Division of Culture and History find that there will be an effect to the historic properties by the project, the Division of Culture and History shall apply the Criteria of Effect and Adverse Effect in accordance with subsection 5.5 of this rule.

5.4.c.  If the agency and the Division of Culture and History find that there will be no adverse effect, the Division of Culture and History shall document that finding and provide comments to the agency.

5.4.d.  If the agency and the Division of Culture and History find that there will be an adverse effect, they shall seek ways to avoid or reduce the effects on historic properties.

5.4.d.1.  If the agency and the Division of Culture and History agree upon how the effects will be taken into account, they shall execute a Memorandum of Agreement which shall document the actions to be taken.

5.4.d.2.  If the agency and the Division of Culture and History do not agree upon how the effects will be taken into account, the Division of Culture and History will provide final comments to the agency and document the historic properties prior to initiation of the undertaking.

5.5  Criteria of Effect and Adverse Effect.  An undertaking has an effect on a historic property when the undertaking may alter characteristics of the property that may qualify the property for inclusion on the State/National Register.  For the purpose of determining effect, alteration to features of the property=s location, immediate setting, or use may be relevant depending on a properties significant characteristics and should be considered.

5.5.a.  An undertaking is considered to have an adverse effect when the effect on a historic property may diminish the integrity of the property=s location, design, setting, materials, workmanship, feeling or association.  Adverse effects on historic properties include, but are not limited to:

5.5.a.1.  Physical destruction, damage, or alteration of all or part of the property;

5.5.a.2.  Isolation of the property from or alteration of the character of the property=s setting when that character contributes to the properties qualification for the State/National Register;

5.5.a.3.  Introduction of a significant change to visual, audible, or atmospheric elements that are out of character with the property or alter its setting;

5.5.a.4.  Neglect of a property resulting in its deterioration or destruction; and

5.5.a.5.  Transfer, lease or sale of the property without protective restrictions.

5.6.  Programmatic Agreement.  The Division of Culture and History and the agency may fulfill these review requirements for a particular program, a large or complex project, or a class of undertakings that would normally require numerous reviews, through a programmatic agreement with the Division of Culture and History.  Programmatic agreements are appropriate for programs or projects when:

5.6.a.  Effects are non-existent;

5.6.b.  Effects on historic properties are similar and repetitive;

5.6.c.  Effects on historic properties cannot be fully determined prior to action;

5.6.d.  Non-state parties are delegated major decision making responsibilities;

5.6.e.  Projects involve development of regional or land-management plans;

5.6.f.  Projects involve routine management activities.

5.7.  Emergency Undertakings.  The Division of Culture and History may waive or alter the review process in consideration of emergency events or activities.

5.7.a.  This section does not apply to undertakings that will not be implemented within thirty days after a disaster or emergency.

5.8.  Accidental Discovery of Historic Properties.  Should additional historic properties or archaeological sites be discovered in the course of an undertaking, the agency shall notify the Division of Culture and History so that amendments can be made to the review/permit process in accordance with W. Va. Code '29-1-8a and its legislative rule, 82 CSR 3, and W. Va. Code '29-1-8b.

'82-2-6.  Fire and Building Code Alternatives.
6.1.  Intent and Purpose.

6.1.a.  The intent of this section is to provide guidelines for the uniform application of fire and building related codes to historic buildings and structures; to provide acceptable alternative safeguards to requirements of various fire and building code provisions where strict compliance is not practical; to specify various hazardous conditions in existing buildings and structures which should not be permitted to exist; to relieve building and fire code enforcement authorities from certain liabilities when applying the provisions of this chapter; to provide for rules and regulations; to provide construction and fire safety standards for historic buildings; to exempt historic buildings from certain laws and regulations; and to provide for other matters relative thereto.

6.1.b.  It is a purpose of this section to encourage the sensitive rehabilitation, restoration, stabilization, or preservation of historic buildings and to encourage the preservation of buildings and structures deemed to be historic in total or in part: Provided, That rehabilitation and preservation efforts should provide for the upgrading of the safety features of the building or structure to provide a practical level of safety to the public and surrounding property.  It is the further purpose of this section to provide guidance regarding acceptable alternative solutions and to stimulate enforcement authorities to utilize alternative compliance concepts wherever practical to permit the continued use of existing buildings and structures without overly restrictive financial burdens on owners or occupants.

6.1.c.  The provisions of this section shall not be applicable to new construction.

6.2.  Identification of State and National Register sites.  The Division of Culture and History shall provide to the State Fire Marshal and appropriate local building officials as requested, a listing of sites in the State and National Register within their jurisdiction.

6.2.a.  The Division of Culture and History shall provide an annual update of this listing to the State Fire Marshal and appropriate local building officials as requested.

6.2.b.  The Division of Culture and History shall advise the State Fire Marshal and appropriate local building officials as requested on the eligibility of any sites not currently listed in the State or National Registers.

6.3.  Fire Code Alternatives.  The Division of Culture and History shall review historic structures in accordance with compliance alternatives and otherwise assist the State Fire Marshal when enforcing fire code requirements on sites listed or eligible for listing in the State or National Registers, if the normal requirements would damage the integrity of the structure, as provided for in W. Va Code ''29-3-5 and 29-1-8(d).

6.3.a.  The Division of Culture and History shall consult with the State Fire Marshal when enforcing fire code requirements on sites listed or eligible for listing in the State or National Registers.

6.3.b.  The Division of Culture and History will determine if the requirements recommended will maintain the integrity of the structure.

6.3.c.  If the recommended requirements will damage the integrity of the structure, the State Fire Marshal and the Division of Culture and History will agree to alternatives that will meet fire codes and protect the integrity of the structure.

6.4.  Building Code Alternatives.  The Division of Culture and History will confer with appropriate building officials upon their request to determine the effect of enforcement of building code requirements on sites listed or eligible for listing in the State or National Register of Historic Places. 

'82-2-7.  Endangered Historic Properties Fund Program.
7.1.  Eligible Sites.  Funds from the West Virginia Endangered Historic Properties Fund must be used on sites which are:

7.1.a.  Listed on the West Virginia Register of Historic Places;

7.1.b.  Determined eligible for listing on the West Virginia Register of Historic Places;

7.1.c.  Listed on the National Register of Historic Places; or

7.1.d.  Determined eligible for listing on the National Register of Historic Places.

7.2.  Eligible Projects.  Funds from the West Virginia Endangered Historic Properties Fund may be used:

7.2.a.  If sites, as defined in Section 7.1 of this rule, face probable threat of destruction or irreversible damage;

7.2.b.  If the property owner requests assistance or consents to the request;

7.2.c.  If the funds are likely to provide a solution to the situation; and

7.2.d.  If the project is of one of the following:

7.2.d.A.  A grant to an organization, property owner, or public agency;

7.2.d.B.  A low or no interest loan to an organization, property owner, or public agency; or

7.2.d.C.  Direct assistance, contracted and paid for by the Division of Culture and History.

7.3.  Funding Process.  The Division of Culture and History will administer the West Virginia Endangered Historic Properties Fund.

7.3.a.  The Archives and History Commission shall recommend to the Division of Culture and History actions to be funded.

7.3.a.A.  The Commission may establish categories of actions to be funded at the approval of the Division;

7.3.a.B.  The Commission may form a Committee to recommend funding actions;

7.3.a.C.  The Commission may require that funding requests come before the full Commission; or

7.3.a.D.  The Commission may use any combination of these methods to make funding recommendations.

7.3.b.  If the Division of Culture and History becomes aware of a project meeting the criteria of Section 7.1 and 7.2 of this rule, it may choose to contract directly to carry out the action in accordance with Section 7.3.a of this rule.

7.3.c.  If an organization, agency, or property owner requests assistance for a project meeting the criteria of Section 7.1 and 7.3 of this rule, the Division of Culture and History may fulfill the request by awarding a grant or providing a loan in accordance with Section 7.3.a of this rule.

7.3.d.  If an organization, agency or property owner accepts assistance from the West Virginia Endangered Historic Properties Fund, the Division of Culture and History will require that the recipient and owner sign a Letter of Agreement specifying conditions under which the funds may be spent and protecting the site in the future.

7.3.e.  The recipient of funds shall provide to the Division of Culture and History, within sixty (60) days after completion of the project, a report describing the results of the assistance.

7.3.f.  Funds repaid to the West Virginia Endangered Historic Properties Fund will be used for future Endangered Historic Properties.
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