Do Not Mark In this Box
WEST VIRGIiNIA
SECRETARY OF STATE S
N SR IO I
ADMINISTRATIVE LAW DIVISiON s v B
i - OFFioF (il T

[eaup vy

NOTICE OF RULE MODIFICATION OF A PROPOSED RULE '

AGENCY: Division of Culture and History TITLE NUMBER.__82

CITE AUTHORITY WV _Code § 29-1-8 (see also 29-1-1:29-1-5: 20-1-8a: and 29-3-5

AMENDMENT TO AN EXISTING RULE: YES_X NO

IF YZ&. SERIEE NUMBER OF RULE BEING AMENDED: ___ 2

TITLE OF RULE BEING AMENDED: Standards and Procedures for Administering

State Historic Preservation Programs

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPQSED:

THE ABOVE PROPOSED LEGISLATIVE RULE. FOLLOWING REVIEW BY THE LEGISLATIVE RULE
MAKING REVIEW COMMITTEE IS HEREBY MODIFED AS A RESULT OF REVIEW AND COMMENT
BY THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE. THE ATTACHED MODIFICATIONS ARE
FILED WITH THE SECRETARY OF STATE. '

Authorized Signature

PLEASE SEE ATTACHED IETTER



WEST VIRGINIA STATE COLLEGE

Institute, West Virginia
25112-1000

WA ‘
, PREEQW,i;%?vE ~ Department of History
OF i g

UEC & jiote]

~h

8

'

L
:’RE BEENE «F"""D

e F AL
The [lonorahle Ken Hechler
Secretary of State
State Capitol Building #1
1900 KKanawha Boulevard East
Charlesion, WV 25305

Near Hecrelary Hechler:

5reetings, Mr. Secretary. | hope the blessings of the Thanksgiving holiday were bountiful
[or yonr and yours. Christinas fast approaches with all its warmth and beauty.

['art of my duty as Chairman of the West Virginia Archives and History Commission is to
inform your office of the commission’s approval of changes in the |_egislative Rules goveming the
Division of Culture and History. | have attached the relevant passages from our official minutes.

OndJdune 21, 19986, the West Virginia Archives and History Commission approved proposed
changes to the following Division of Culture and History Legislative Rules:

Tille 82, Series 1: Certified Local Government Program
Title 82, Series 2: Standards and Procedures for Administering State Historic
Preservation Program

On another note, here at West Virginia State College our Division of Social Sciences has
planmed a speciai unit on the Executive Branch, as the enclosed attachment attests. | rather think
it would he inappropriate to host such an academic session without your honored presence. | shall
call you early in the year.

IKeep up the good work, and as always, if | can help in any way, please do not hesitate to
call upon me.

Your Obedient Servant.

O
© C. Start McGehae

"~ Associate Professor
Chair

CSMijbg ——e
cc: Ms. Susan Pierce . west

VIRGINIA
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TITLE 82
LEGISLATIVE RULES L S
DEPARTMENT DIVISION OF CULTURE AND HISTORY

SERIES 2 D T
STANDARDS AND PROCEDURES FOR ADMINISTERING
STATE HISTORIC PRESERVATION PROGRAMS

§82-2-1. General.

1.1 Scope. — Thus legislative rule provides guidelines for the establishment of establishes
a state register of historic places, amd criteria and procedures for listing properties on the register ;

The rule adopts standards for rehabilitation of historic structures on state assisted undertakings; and
establishes procedures for the Prepartment Division of Culture and History to review the effect state
projects may have on resources eligible for the state register. It establishes procedures for the
Department Division of Culture and History to assist the State Fire Marshal in providing compliance
a.lternatlves when enforcmg fire and building codes for structures eligible for the state register amd

n addition, the rule establishes criteria and procedures for spending state funds provided for

threatened and endangered historic properties. by-thevohmtarycheck=off program-

1.2, Authonty. — W.Va. Code § § 20-+529-1=4; 29-1-1; 29-1-5; 29-1-8; 29-1-8a, 29=
5=5

1.3.  Filing Date. — June26:-1989
1.4.  Effective Date. — July 11989
§82-2-2. Definitions.

2.1.  “Ihistonic District” means a group of buildings, structures, or sites that taken together
make up a coherent whole with similar historic and/or architectural meaning.

2.2 “Integnty’ means the gthenpglty of a property’s h15];Qr1g 1Q§n11gg as ewdenged by the

It is the composite of the followin: ities: location, design, setting, materials, workmanshlp,

feelmg or association that-makes—a—srte—ehgﬂa’:e—fer—the—State-Regxster

2.3.  “Undertaking” means any project, activity, or program that can result in changes in
the character or use of historic properties, if any such historic properties are located in the area of
potential effects. The project, activity, or program must be under the direct or indirect jurisdiction
of a State agency or licensed, permitted, or assisted by a State agency. Undertakings include new and
continuing projects, activities, or programs.



2.4, “Effect” means the results of an undertaking that may alter characteristics of a site, for
better or worse.

2.5, “No Adverse Effect” means an effect that would not be harmful to the characteristics
that qualify a site for the State Register.

2.6. “Adverse Effect” means an effect that could diminish the integrity of characteristics
that qualify a site for the State Register.

2.7.  “Mitigate” means to take action, to reduce or compensate for damage an undertaking
does to site(s).

2.8. “Historic Building or Structure” means any building or structure so designated by the
¢ Historic Preservation Qfficer individually signifi ibuting t e historic
character of g historic district.

§82-2-3. West Virginia Register of Historic Places.

3.1. Eligbility Criteria. The following criteria will be used when evaluating the eligibility
of sites for West Virginia Register of Historic Places:

3.1.a.  The site must posses significance in West Virginia, American, or local history
or prehistory, architecture, archaeology, or culture;

3.1.b. The site must possess integrity;

3.1.c.  The site must meet at least one of the following criteria:

3.1.c.A. It must be associated with events that have made a significant
contribution to the broad patterns of our history;

3.1.c.B. It must be associated with the lives of persons significant in our
past;

3.1.c.C. It must embody the distinctive characteristics of type, period, or
method of construction, or that represent the work of a master, or that possess high artistic values,
or that represent a significant and distinguishable entity whose components may lack individual
distinction; or

3.1.cD. It must have yielded, or may be likely to yield, information
important in prehistory or history.

3.1.d.  Ordinarily cemetenies, birthplaces, or graves of historical figures, properties

2.



owned by religious institutions or used for religious purposes, structures that have been moved from
their orginal locations, reconstructed historic buildings, properties primarily commemorative in
nature, and properties that have achieved significance within the past fifty (50) years are not
considered eligible for the State Register. However, such properties will qualify if they are integral
parts of districts that do meet the criteria or if they fall within the following categories:

3.1.d.A.  Arehgious property denving primary significance form architectural
or artistic distinction or historical importance;

3.1.dB. A building or structure removed from its original location but which
is significant primarily for architectural value, or which is the surviving structure most importantly
associated with a historic person or event;

3.1.d.C. A birthplace or grave of a historical figure of outstanding
importance if there is no other appropriate site or building directly associated with his productive life;

3.1.d.D. A cemetery that derives its primary significance from graves of
persons of transcendent importance, age, distinctive design features, or association with historic
events;

3.1.d.E. A reconstructed building when accurately executed in suitable
environment and presented in a dignified manner as part of a restoration master plan, and when no

other building or structure with the same association has survived;

3.1.d.F. A property primanly commemorative in intent if design, age
tradition, or symbolic value has invested it with its own historical significance; or

3.1.d.G. A property achieving significance within the past fifty (50) years
if it is of exceptional importance.

3.1e The following types of properties shall be considered eligible for State

Register:
3.1eA Districts;
3.1eB. Historic Sites;
3.1e.C. Buildings;
3.1eD. Structures;
3.1.eE. Objects;



3.1eF. Vistas;
3.1.e.G. Landscapes; and

l.eH. Natural sites.

Ll

3.1.f  Sites listed in the National Register of Historic Places shall be listed in the
State Register and not be required to follow the process described in Section 3.2 of this rule.

3.2. Registration Process. The Bepartmrent Division of Culture and History shall prepare
an application form for listing sites in the State Register and determine documentation requirements
for minimal packages.

3.2.a.  Any person may make application for nomination of a property to the State
Register of Historic Places by completing and submitting a registration form to the Pepartment
Davision of Culture and History. The Bepartment Division of Culture and History may also initiate
registration of properties to the State Register.

3.2b. Upon receipt of a nomination package, the Pepartment Division of Culture
and History shall notify property owners and local elected officials that the property is being
considered for listing on the State Register.

3.2.b.A.  Property owners must be given no less than thirty (30) days to
object in writing to the nomination. If a property owner objects, the nomination shall be tabled.

3.2b.B. Inthe event of a historic district, at least fifty-one percent (51%)
of the property owners must object in writing to table a nomination.

3.2.c.  The Archives and History Commission shall evaluate all state nomination
applications and determine their eligibility for the State Register.

3.2.d.  If the commission determines a site eligible, it shall be listed on the State
Register.

3.2.e. Uponreceipt of the listing, the Governor, or governor’s designee, signs the
nomination form, officially proclaiming the property a West Virginia registered site,




§82-2-4. Rehabilitation Standards.

4.1.  The Pepartment Division of Culture and History will adopt and apply the Secretary
of the Interior Standards for Rehabl.htatlon, United States Department of the Interior’s ratemaking
Regulation at 36 CFR 67(See Appendix A), as the accepted state rehabilitation standards.

4.2, The Secretary of the Interior Standards for Rehabilitation will be applied in the
following instances:

4.2.a. The administration of State Historic Preservation Grants;
42.b. The review of compliance alternatives for fire and building codes;

4.2.c. The administration of funds expended form from the voluntary check=off
ed Historic Properties Fund Pr

42.d. The review of state assisted undertakings;

4.2.e.  The rehabilitation of structures eligible for the State Register in any other
state assisted programs.

§82-2-5. State Review Process.

5.1.  The Division of Culture and History will review all undertakings permitted, funded,
licensed or otherwise assisted, in whole or in part, by the state for the purposes of furthering the

dutles outlined in WV Code § 29-1 8 The fgllgwmg rev1ew process will be conducted on lands

been gcaulred by the state bv lease orcontract as outlmed in WV Code § 29-1-8b. Permlt anoroval

of activities affecting historic properties will be demonstrated by written letter from the Division of
Qulture and Histogg upon cgmpletlon of the review process. thc—fonmrg—pmecdtm-rs-to-bc-uscd

5.1.a. Ifthe project recetves federal fundi I TeEquIres a ft it, the agencie,
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shall follow the procedures outlined in 36 CFR 800, “The Protection of Historic Properties”(See
ppgnghx B) %mtstatmgcmrbcgmspiammrg-form—bmmhcd—mm&cﬁahng—thc

5.1.b. The Division of Culture and History will provide an annual listing of sites on
the Register to all state agencies The Division will also provide the criteria of significance of the
Register and encourage the agencies to work with the Division to initiate an ongoing survey and
evaluation of their owned or controlled properties, Should-suchsited-be-found;the-agency-shatt-assess

he-cffoctsoftheundertakine i thecl -t iosthat-quatitrt or thet  crer

5.1.c. The Division of Culture and History will annually request planning information

or brief comprehensive dg,sg;iptions of scheduled activities from state agencies in order to gvaluate
hether or not their pr will potentially impact historic properties. If the Division rmine

that there are potenti cts, the Division will conduct a project review. Cooperation of the

affected agency is enggurgggd Consultatiomrwith-theBepartment of Culture-and History regarding
the-mplementatronof this phase-of the reviewisencotraged:

5.1.d. Members of the public with interest in or knowledge of an undertaking will
shoutd have the ity to notify the Division of Culture and History and will have a reasonable
opportunity to participate in the review process.

5.2. The Division of Culture and History shall request from the state agency a description

of the project, including a map showing its location, photographs of the project area or subject of the

undertaking, plans, elevations and specifications. Additional information as deemed appropnate to

the description of the project will also be requested. With the cooperation and assistance of the

agency, the Division shall conduct the review as outlined in Subsections 5.3 and 5.4. Theagency-shait

53. Identification of Historic Properties. €rterrrofEffectand-AdverseEffect: The
Division of Culture Hist will identify the project’s area of potential effect to historic

properties. Within that area of potential effect, the Division of Culture and History shall identify

historic properties that may be impacted by the project.

5.3.a. Forth oses of review, the State Historic Preservati identi

both listed historic properties and those eligible for listing on the state or National Rgglgxer gf Historic
Places. Hfitisagreedbytheagencyand-theDepartment-of Culture-and History-thattheundertakmz

-6-



5.3.b. Ifthe Division of Culture and History determines that a property is not eligible,
the property shall be considered ineligible for review purposes. The office shall provide this
information to the agency for their consideration.

If the State Historic Preservation Office determines that a property is eligible, the property shall be
considered eligible for review purposes. The office shall provide this information to the agency for
their consideration. ¥t 1

5.3.c. Ifthe agency and the Division of Culture and History do not agree on the
ligibility of a property to the National Register of Historic Places. the Division of Culture and

History shall te that the evaluation b bmitted to the Keeper of the National Register of

Historic Places for final evaluation, ¥ ittsagreed-by-the-agency-and-the Pepartment-of Cutture-and
. 92 at—amr v;" av JI aav < : .i "'l!"i 5 A 'ui ZARLN

5.3.d Ifthe agency and the Division agree that there are no historic properties within
the project area, the Division shall comment that the review of the individual project is complete, -

request the asency to conduct an assessment of the effect of the project on the resource(s), in
accordance with 5.4 ofthis rule f the process t tain a permi tipulated under
WV Code § 29-1-8(b).

5.4. Assessment of Effects. In consultation with the agency, the Division of Culture and
History shall evaluate the undertaking’s potential effect to historic properties, giving consideration
to the views, if any, of interested persons.

5.4.a. Ifthe agency and the Division of Culture and History find that the undertaking
ffect on historic pr ies, the Division of Cul Hi hall document that

finding and provide comments to the sponsor agency




54b If the acency and Division of Culture and History find that there will be a
ffect to the historic propertie the project. the Division of Cuiture History shall a the

Criteria of Effect and Adverse Effect in accordance with subsection 5.5 of this rule.

5.4.c. Ifthe agency and the Division of Culture and History find that there will be
no_adverse effect, the Division of Culture and History shall document that finding and provide
comments to the agency.

5.4.d_ If the agency and the Division of Culture and History find that there will be an
adverse effect, they shall seek ways to avoid or reduce the effects on historic properties.

5 4.d.1 If the agency and the Division of Culture and History agree upon how

the effects will be taken into account, they shall execute a Memorandum of Agreement which shall
document the actions to be taken.

5.4.d.2. If the agency and the Division of Culture and History do not agree
upon how the effects will be taken into account, the Division of Culture and History will provide final
comments to the agency and document the historic properties prior to initiation of the undertaking.

55 Criteria of Effect and Adverse Effect. An undertaking has an effect on a histonc property
when the undertaking m ter charactenstics of the pro that mav qualifv the property for
inclusion on the State/National Register. For the ose of determining effect, alteration to feature
of the property’s location, immediate setting, or use may be relevant depending on a properties
significant characteristics and should be considered.

5 5 a An undertaking is considered to have an adverse effect when the effect on a

historic property may diminish the integrity of the property’s location, design, setting, materials,

workmanship, feeling or association. Adverse effects on historic properties include, but are not
limited to:

5.5.a.1. Physical destruction, damage, or alteration of all or part of the
property,

5.5.a.2 Isolation of the property from or alteration of the character of the

property’s setting when that character contributes to the properties qualificafion for the
State/National Register;

55a3 Introduction of a sienificant change to visual, audible, or atmospheric
elements that are out of character with the property or alter its setting,

55.a4. Neglect of a pr resulting in it erioration or destruction: an

55 a5 Transfer. lease or sale of the property without protective restrictions

8-



5.64. Programmatic Agreement. The Division of Culture and History and the agency may
fulfill these review requirements for a particular program, a large or complex project, or a class of

undertakings that would normally require numerous reviews, through a programmatic agreement with
the Pepartment Division of Culture and History. Programmatic agreements are appropriate for
programs or projects when:

56.a Effects are non-existent;

56b#a  Effects on historic properties are similar and repetitive;

5.6.c. 4b. Effects on historic properties cannot be fully determined prior to action;
5.6.d. 4 Non-state parties are delegated major decision making responsibilities;
5.6.¢.4d- Projects involve development of regional or land-management plans;

56f 42 Projects involve routine management activities.

5.75. Emergency Undertakings. The Division of Culture and History may waive or alter
the review process in consideration of emergency events or activities.

57.a%b. This section does not apply to undertakings that will not be implemented
within thirty days after the a disaster or emergency.

5.86.  Accidental Discovery of Historic Properties. Should additional historic properties
or archaeological sites be discovered in the course of an undertaking, the agency shall notify the
Division of Culture and History so that amendments can be made to the review/permit process in
accordance with WV Code § 29-1-8a and its legislative rule, 82 CSR 3, and WV Code § 20-1-8b.

VWil <l WAy ] UTLTU) LITIILY L ] » \ e LIl

§82-2-6. Fire and Building Code Alternatives.

6.1. Intent and Purpose.

6.1.a. _ The intent of this section is to provide guidelines for the uniform application

T uilding relal des to historic buildin ctures: to provide acceptable alternative
safeguards to requirements of various fire and building code provisions where strict compliance is not

-9-



ractical: t cify various hazardous conditions in existing buildings g res which should

not be permitted to exist; to reh ve buﬂ in ﬁr c d enforcement auth ntle fro certai
construction and fire safety standards for historic buildings; to exempt historic buildings from certain
laws and regulations; and to provide for other matters relative thereto.
6.1b It i ose of this section to encourage the sensitive rehabilitatio
restoration ilization, or preservation of historic buildings and to encourage th reservation of
ildings an be historic in total or in part: Provided, That r ion and

reservatlon eﬁ'orts should r0v1de for the u adm f'th features of the building or structure

of this sectlgn to provide guidance regardmg acceptable alternatlve solutions gnd to §t1mu1at
enforcement authorities to_utilize alternative compliance concepts wherever practical to permit the
continued use of existing buildings and structures without overly restrictive financial burdens on

QWners or occupants.

6.1lc The provisions _of this section shall not be applicable to new construction.

6.2t  Identification of State and National Register sites. The Pepartment Division of
Culture and History shall provide to the State Fire Marshal and appropriate local building officials
as requested, a listing of sites in the State and National Register within their jurisdiction.

6.2t.a.  The Pepartmrent Division of Culture and History shall provide an annual
update of this listing to the State Fire Marshal and appropriate local building officials as requested.

6.2tb. The Pepartment Division of Culture and History shall advise the State Fire
Marshal and appropriate local building officials as requested on the eligibility of any sites not currently
listed in the State or National Registers.

6.32.  Fire Code Alternatives. The Division of Culture and History shall review historic
structures in accordance with compliance alternatives and otherwise assist the State Fire Marshal

when enforcing fire code requirements on sites listed or eligible for listing in the State or National

Registers, theStateFire Marshat-shall-provide-comphance-alternatives-if the normal requirements
would damage the integrity of the structure, as provided for in WV Code § 29-3-5 and §29-1-8(d).

6.32.a. The Division of Culture and History State¥ire-Marshalt shall consult with
the State Fire Marshal Pepartment-of Cutture-and-History when enforcing fire code requirements on

sites listed or eligible for listing in the State or National Registers.

6.32.b. The Bepartment Division of Culture and History will determine if the
requirements recommended will maintain the integrity of the structure.

6.32.c. Ifthe recommended requirements will damage the integrity of the structure,
the State Fire Marshal and the Bepartment Division of Culture and History will agree to alternatives

-10-
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6.43. Building Code Alternatives. The Bepartment Division of Culture and History will
confer with appropriate tocat building officials upon their request to determine the effect of
enforcement of building code requirements on sites listed or eligible for listing in the State or National

Register of Historic Places. I-the-recommended requirements—witt-damage-the-mtegrityof-the

§82-2-7. Voluntary-Check-Off Program: Endangered Historic Properties Fund Program.

7.1. Eligible Sites. Funds from the-voluntary-check-off program-are-to-be-depostted-m the

West Virginia Endangered Historic Properties Fund and must be used on sites which are:
7.1.a. Listed on the West Virginia Register of Historic Places;

7.1.b.  Determined eligible for listing on the West Virginia Register of Historic
Places;

7.1.c. Listed on the National Register of Historic Places; or
7.1.d. Determined eligible for listing on the National Register of Historic Places.

7.2. Eligible Projects. Funds from the West Virginia Endangered Historic Properties Fund
may be used:

7.2.a. If sites, as defined in Section 7.1 of this rule, face probable threat of
destruction or irreversible damage;

7.2b. If the property owner requests assistance or consents to the request;
72.c. Ifthe funds are likely to provide a solution to the situation; and
7.2.d. Ifthe project is of one of the following:

7.2.d.A. A grant to an organization, property owner, or public agency;

7.2.dB. A low or no interest loan to an organization, property Owner, or
public agency; or

-11-



7.2.d.C.  Direct assistance, contracted and paid for by the Department
Division of Culture and History.

7.3.  Funding Process. The Bepartment Division of Culture and History will administer the
West Virginia Endangered Historic Properties Fund.

7.3.a.  The Archives and History Commission shall recommend to the department
Division of Culture and History actions to be funded.

7.3.2A.  The Commission may establish categories of actions to be funded
at the approval of the Division Pepartment;

73.aB. The Commission may form a Committee to recommend funding
actions;

7.3.a.C.  The Commission may require that funding requests come before
the full Commission; or

73.a.D. The Commission may use any combination of these methods to
make funding recommendations.

7.3.b. If the Pepartment Division of Culture and History becomes aware of a
project meeting the criteria of Section 7.1 and 7.2 of this rule, it may choose to contract directly to
carry out the action in accordance with Section 7.3.a of this rule.

7.3.c. Ifan organization, agency, or property owner requests assistance for a project
meeting the criteria of Section 7.1 and 7.3 of this rule, the Pepartment Division of Culture and
History may fulfill the request by awarding a grant or providing a loan in accordance with Section
7.3.a of this rule.

7.3.d.  If an organization, agency or property owner accepts assistance from the
West Virginia Endangered Historic Properties Fund, the Pepartment Division of Culture and History
will require that the recipient and owner sign a Letter of Agreement specifying conditions under
which the funds may be spent and protecting the site in the future.

7.3.e.  The recipient of funds shall provide to the Bepartment Division of Culture
and History, within sixty (60) days after completion of the project, a report describing the results of
the assistance.

7.3.f  Funds repaid to the West Virginia Endangered Historic Properties fund Fund
will returmrto-the-fimd-to be used for future Endangered Historic Properties.

-12-
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Appendix A

CODE OF FEDERAL REGULATIONS

TITLE 36-—-PARKS, FORESTS, AND PUBLIC PROPERTY

CHAPTER I-—-NATIONAL PARK SERVICE, DEPARTMENT OF THE INTERTOR

PART 67--HISTORIC PRESERVATION CERTIFICATIONS PURSUANT TO THE TAX REFORM ACT
OF 1976, THE REVENUE ACT OF 1978, THE TAX TREATMENT EXTENSION ACT OF 1980, AND
THE ECONCOMIC RECOVERY TAX ACT OF 1981

67.1 The Tax Reform Act of 1976, the Revenue Act of 1978, the Tax Treatment
Extension Act of 1980, and the Economic Recovery Tax Act of 1981.

67.2 Definitions.

67.3 Introduction to certifications of significance and rehabilitation and
information collection.

67.4 Certifications of historic significance.

67.5 Standards for evaluating significance within registered historic
districts.

67.6 Certifications of rehabilitation.

67.7 Standards for rehabilitation.

67.8 Certifications of statutes.

67.9 Certifications of State or local historic districts.

67.10 Appeals.

67.11 Expedited review system for qualified States.

67.12 Fees for processing rehabilitation certification requests.

Authority: Sec. 101(a) (1), National Historic Preservation Act of 1966 U.S.C.
470a-1(a) (170 ed.), as amended; sec. 2124, Tax Reform Act of 1976, 90 Start.
1519; secs. 701(f) and 315, Revenue Act of 1978, 82 Stat. 2828; sec. 6, Tax
Treatment Extension Act of 1980, 94 Stat. 3204; and secs. 212 and 214,
Economic Recovery Tax Act of 1981, 95 Stat. 172.

8 67.1 The Tax Reform Act of 1976, the Revenue Act of 1978, the Tax Treatment
Extension Act of 1980, and the Economic Racovery Tax Act of 1981.

{a) The Tax Reform Act of 1976, 890 Stat. 1519, the Revenue Act of 1978, 92
Stat. 2828, the Tax Treatment Extension Act of 1980, 94 Stat. 3204, and the
Economic Recovery Tax Act of 1981, 95 Stat. 172, require the Secretary to make
certifications of historic district statutes and of State and local districts,
certifications of significance, and certifications of rehabilitation in
connection with certain tax incentives invelving historic preservation. These
certification responsibilities have been delegated to the National Park
Service ("NPS"); the following five regional offices issue certifications for
the States listed below them:

Alaska Regional Office, National Park Service, 2525 Gambell Street, Room 107,
Anchorage, Alaska 99503: Alaska

Mid~Atlantic Regional Office, National Park Service, 143 Socuth Third Street,
Philadelphia, Pennsylvania 19106: Connecticut, New Jersey, Delaware, New York,
District of Columbia, Ohiec, Indiana, Pennsylvania, Maine, Rheode Island, Maryland,
Vermont, Massachusetts, Virginia, Michigan West Virginia, New Hampshire.

Rocky Mountain Regional Office, National Park Service, 6355 Parfet Street, PB.O.
Box 25287, Denver, Colorado 80225: Colorado New Mexico, Illineis, North Dakota,
Iowa, Oklahoma, Kansas, South Dakota, Minnesota, Texas, Missouri, Utah, Montana,
Wisconsin, Nebraska, Wyoming.

Southeast Regional Office, National Park Service, 75 Spring Street, SW.,
Atlanta, Georgia 30303: Alabama, Mississippi, Arkansas, North Carolina, Florida,
Puerto Rico, Georgia, South Carolina, Kentucky, Tennessee, Louisiana,

Virgin Islands.

Western Regional Qffice, National Park Service, 450 Golden Gate Avenue,

October 1997 Release
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San Francisco, California 94102: Arizona, Nevada, California, Oregon, Hawaii,
Washington, Idaho

(b) The Washington office of the National Park Service establishes program
direction and considers appeals of certification denials. The procedures for
obtaining certifications are set forth below. It is the responsibility of
owners wishing certifications to provide sufficient documentation to the
Secretary to make certification decisions. These procedures, upon their
effective date, are applicable to future and pending certification requests,
except as otherwise noted herein.

(c) Most States participate in the review of requests for certification,
through recommendations to the Secretary, although this participation is
voluntary and by law all certification decisions are made by the Secretary.
Three levels of participation are available to all States:

(c) (1) Regular Participation. States wishing to participate in the review
process are given a 30-day opportunity to comment on all certification
requests upon receipt of a complete, adequately documented application. In
these situations, requests for certification and approvals of proposed
rehabilitation work are sent first to the appropriate State official. State
comments are carefully considered by the Secretary before a certification
decision is made. Certification requests channeled through "regular
participation™ States are normally processed within 30 days by the Secretary.

(c) (2) Expedited Review Participation. States wishing to participate in the
review of Part 1 and Part 2 certification requests, and which meet
qualifications in sec. 67.11, are also given a 30-day opportunity to comment
on these requests. Like the "regular participation" explained above,
certification requests are first sent to the appropriate State official.
Because qualified States assume greater responsibility for making
certification recommendations, certification requests channeled through
"expedited review"” States are normally processed within 15 days by the
Secretary. The recommendations of gqualified States are generally followed,
but by law, all certification decisions are made by the Secretary, based upon
his review of the application and related information. Expedited review does
not apply to the review of State or local statutes or districts.

{c) (3) No Participation. A State may choose not to participate in the review
and comment of certification regquests. States not wishing to participate in
the commenting process are requested to notify the Secretary in writing of
this fact. Owners requesting certification from these States may send their
applications directly to the appropriate NPS office listed above. In all other
situations certification requests are sent first to the appropriate State
official. :

(d) The Internal Revenue Service is responsible for all procedures, legal
determinations and rules and requlations concerning the tax consegquences of

the historic preservation provisions described above. BAny certifications made
by the Secretary pursuant to this part shall not be considered as binding upon
the Internal Revenue Service or the Secretary of the Treasury with respect to
tax consequences under the Internal Revenue (Code. For example, certifications
made by the Secretary do not constitute determinations that a structure is-of
the type subject to the allowance for depreciation under Section 167 of the Code.

s 67.2 Dafinitions.

As used in these regqulations:

"Certified Historic Structure” means a building (and its structural
components) which is of a character subject to the allowance for depreciation

provided in Section 167 of the Internal Revenue Code of 1954 which is either
(a) individually listed in the National Register; or (b) located in a
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registered historie district and certified by the Secretary as being of
historic significance to the district. Portions of larger buildings, such as
single condominium apartment units, are not independently considered certified
historic structures. Row houses, even with abutting or party walls, are
considered as separate buildings.

For purposes of the charitable contribution provisions only, a certified
historic structure need not be depreciable to gqualify, may be a structure
other than a building and may also be a remnant of a building such as a
facade, if that is all that remains, and may include the land area on which it
is located. For purposes of the demolition expense provisions and the 15
percent and 20 percent tax investment credits under the Economic Recovery Tax
Act of 1981, any building located in a registered historic district is
considered a certified historic structure; exemption from this provision can
generally occur only if the Secretary has determined, prior to the demolition
or rehabilitation of the building, that it is not of historic significance to
the district.

"Certified Rehabilitation” means any rehabilitation of a certified historic
structure which the Secretary has certified to the Secretary of the Treasury
as being consistent with the historic character of such structure and, where
applicable, with the district in which such structure is located.

"Duly Authorized Representative" means a State or locality's Chief Elected
Official or his or her representative who is authorized to apply for
certification of State/local statutes and historic districts.

"Historic District™ means a geographically definable area, urban or rural,
that possesses a significant concentration, linkage or continuity of sites,
buildings, structures or objects united by past events or aesthetically by
plan or physical development. A district may also comprise individual
elements separated geographically but linked by association or history.

"Inspection" means a visit by an authorized representative of the Secretary to
a certified historic structure for the purposes of reviewing and evaluating
the significance of the structure and the ongoing or completed rehabilitation
work.

"National Register of Historic Places" means the National Register of
districts, sites, buildings, structures, and objects significant in American
history, architecture, archeology, engineering, and culture that the Secretary
is authorized to expand and maintain pursuant to Section 101(a) (1) of the
Naticnal Historic Preservation Act of 1966, as amended.

"National Register Program” means the survey, planning, and registration
program that is administered by the Secretary pursuant to 101(a) (1) of the
National Historic Preservation Act of 1966, as amended. The procedures of the
National Register program appear in 36 CFR part 60, et seq.

"Owner" means a person, partnership, corperation, or public agency holding a
fee-simple interest in a building or any other person or entity recognized by
the Internal Revenue Code for purposes of the applicable tax benefits.

"Oualified State"™ means a State which has agreed to participate in the
certification program and which the Secretary has determined to meet
established professional and review standards.

"Registered Historic District” means any district listed in the National
Register or any district (a) which is designated under a State or local
statute which has been certified by the Secretary as containing criteria which
will substantially achieve the purpose of preserving and rehabilitating
buildings of significance to the district; and, (b) which is certified by the
Secretary as meeting substantially all of the requirements for the listing of
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districts in the National Register.

"Rehabilitation" means the process of returning a building or buildings to a
state of utility, through repair or alteration, which makes possible an
efficient contemporary use while preserving those portions and features of the
building(s) which are significant to its historic, architectural and cultural
values.

"Secretary"” means the Secretary of the Interior or the designee authorized to
carry out his responsibilities.

"Standards for Rehabilitation™ mean the Secretary's ''Standards for
Rehabilitation” set forth in s 67.7 hereof.

"State or Local Statute” means a law of a State or local government
designating, or providing a method for the designation of, a historic district
or districts. '

"State official"™ means an official within each State, 'designated by the
Governor or by State statute, to act as liaison for purposes of reviewing and
commenting upon historic preservation certification applications. In most
cases this will be the State Historic Preservation Officer (SHPO). 1In the
event the Governor or a state statute has not designated such an official, the
term "State official"™ shall refer to the Governor.

s 67.3 Introduction to certifications of significance and rehabilitation and
information collection.

(a) Who may apply:

(a) (1) Ordinarily, only the fee simple owner of the building in question may
apply for the certification described in ss 67.4 and 67.6 hereof. If an
application for an evaluation of significance or rehabilitation project is
made by someone other than the fee simple owner, however, the application must
be accompanied by a written statement from the fee simple owner indicating
that he or she is aware of the application and has no objection to the request
for certification.

(a) (2) Upon request of a State official the Secretary may determine whether
or not a particular building located within a registered historic district
qualifies as a certified historic structure. The Secretary shall do so,
however, only after notifying the fee simple owner of record of the -request,
informing such owner of the possible tax consequences of such a decision, and
permitting the property owner a 30 day time period to submit written comments
to the Secretary prior to decision. Such time period 'for comment may be
waived by the fee simple owner.

(a) (3) The Secretary may undertake the certifications described in ss 67.4
and 67.6 on his own initiative after notifying the fee simple owner and the
appropriate State official and allowing a comment period as specified in s
€7.3(a) (2). ‘

(&) (4) Owners of buildings which appear to meet National Register criteria
but are not yet listed in the National Register or which are located within
potential historic districts may request preliminary determinations from the
Secretary as to whether such buildings may qualify as /certified historic
structures when and if the buildings or the potential historic districts in
which they are located are listed in the National Register. Preliminary
determinations may also be requested for buildings outside the period or area
of significance of registered historic districts as specified in s €7.5(¢c).
Frocedures for obtaining these determinations shall be the same as those
described in s 67.4. Such determinations are preliminary only and are not
binding upon the Secretary. Preliminary determinations will be made final as
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of the date of the listing of the individual building or district in the
National Register. For buildings outside the period or area of significance
of a registered historic district, preliminary determinations will be made
final, except as provided below, when the district documentation on file with
NPS is formally amended. If during review of a Request for Certification of
Rehabilitation, it is determined that the building does not contribute to the
significance of the district because of changes made after the preliminary
determination was made, certified historic structure designation will be
denied.

(a) (5) Owners of buildings not yet designated certified historic structures
may obtain determinations from the Secretary on whether or not rehabilitation
proposals meet the Secretary of the Interior's "Standards for Rehabilitation."
Such determinations will be made only when the owner has requested a
preliminary determination of the significance of the building as described in
paragraph (a) (4) of this section and such determination has been acted upon by
the NPS. Final certifications of rehabilitation will be issued only to owners
of certified historic structures. Procedures for obtaining these
determinations shall be the same as those described in s 67.6.

(b) How to apply:

(b) (1) Reguests for certifications of historic significance and/or of
rehabilitation shall be made on "Historic Preservation Certification
Applications" (approved OMB form No. 1024-0009). The information collection
requirements contained in the application and in this part have been approved
by the Office of Management and Budget under 44 U.S5.C. 3507 and assigned
clearance number 1024~0009. Part 1 of the application shall be used in
requesting a certification of historic significance or non- significance and
preliminary determinations, while Part 2 shall be used in requesting an
evaluation of a proposed rehabilitation project or a certification of a
completed rehabilitation project. Information contained in the application is
required to obtain a benefit.

(b) (2) Application forms are available from National Park Service regional
offices or the appropriate State official.

(b) (3) Requests for certifications, preliminary determinations, and approvals
of proposed rehabilitation projects shall be sent to the appropriate State
official in participating States. Requests in nonparticipating States should
be sent to the appropriate NPS regional office.

{b) (4) Generally review of certification requests shall be concluded within
60 days of receipt of a complete, adequately documented application, as
defined in ss 67.4 and 67.6 (30 days at the State level and 30 days at the
Federal level). Where certification requests come from qualified States,
review shall be concluded within 45 days (30 days at the State level and 15
days at the Federal level; see s 67.11 for procedures regarding qualified
States). Where a State has chosen not to participate in the review process,
review by the NPS shall be concluded within 60 days of receipt of a complete,
adequately documented application. Where adequate documentation is not
provided, the owner will be notified of the additional information needed to
undertake or complete review. The time periods in this part are based on the
receipt of a complete application; they will be adhered to as closely as
possible and are defined as calendar days. They are not, however, considered
to be mandatory, and the failure to complete review within the designated
periods does not waive or alter any certification reguirement.

(b) (3) State comments received within the time period will be considered by
the Secretary in the review process. Reviews of complete certification
requests taking longer than 30 days at the State level may be brought to the
attention of the Secretary. The Secretary in turn will consult with the
appropriate State to ensure that a review is completed in a timely manner. If
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necessary the Secretary may process a certification request without the
recommendations of the State. The recommendations of qualified States are
generally followed, but by law, all certification decisions are made by the
Secretary based on his review of the application and related information,

(b) (6) Although certifications of significance and rehabilitation are
discussed separately below, owners are encouraged to submit Part 1 of the
"Historic Preservation Certification Applicaticon" prior to, or with, Part 2.
Part 2 of the application will not be processed until an adequately documented
Part 1 is on file and acted upon unless the building is already a certified
historic structure. Reviews of rehabilitation projects will also not be
undertaken if the owner has objected to the listing of the building in the
National Register.

8 67.4 Certifications of historic significance.

(a) Requests for certifications of historic significance should be made by the
owner to determine--

(a) (1} That a building within a registered historic district is of historic
significance to such district; or

(a) (2) That a building located within a registered historic district is not
of historic significance to such district; or

(a) (3) That a building not yet on the National Register appears to meet
National Register criteria: or

(a) (4) That a building located within a potential historic district appears
to contribute to the significance of such district.

({b) If the building is individually listed in the Natienal Register it
automatically is considered a certified historic structure, except as provided
below.

(b) (1) To determine whether or not a building is individually listed or is
part of a district in the National Register, the owner may consult the listing
of National Register properties in the "Federal Register” (found in most large
libraries), or contact the appropriate SHPO for current information. .

(b) (2) If the building is individually listed in the National Register and
the owner believes it has lost the characteristics which caused it to be
nominated :
and therefore wishes it delisted, the owner should refer to the delisting
procedures outlined in 36 CFR Part 60.

(b) (3) Many individual listings in National Register include more than one
building. 1In such cases, the Secretary will utilize the Standards for
Evaluating Significance within Registered Historic Districts for the purpose
of determining which of the buildings included within the listing are of
historic significance to the property. An individual listing containing more
than one building where the buildings are judged by the Secretary to have been
functionally related to serve an overall purpese, such as a mill complex or an
industrial plant, will be treated as a single certified historic structure,
when rehabilitated as part of an overall preject. For questions concerning
demolition of separate structures as part of an overall rehabilitation
project, see s 67.6.

(b) (4) If it is proposed that a building individually listed in the National
Register be moved as a part of a request for certification of rehabilitation,
the owner must follow the procedures outlined in 36 CFR 60. When a building
is moved, every effort should be made to reestablish its historic orientation,
immediate setting, and general environment. ‘
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(c) If the building is located within the boundaries of a registered historic
district and the owner wishes the Secretary to certify as to whether the
building contributes or does not contribute to the historic significance of
the district or if the owner is requesting a preliminary determination in
accordance with subsection 67.3(a) (4), the owner must complete Part 1 of the
"Historic Preservation Certification Application™ according to instructions
accompanying the application. Such documentation includes but is not limited
to:

(c) (1) Name and mailing address of owner;
(c)} (2) Name and address of building;
(c) (3) Name of historic district;

(c) (4) Current photographs of building; photographs of the building prior to
alteration if rehabilitation has been completed; photograph(s) showing the
building along with adjacent buildings and structures on the street: and
photographs of interior features and/or spaces adequate to document
significance;

(c) (5) Brief description of appearance including alterations, distinctive
features and spaces, and date(s) of construction;

{c) (6) Brief statement of significance summarizing how the building reflects
the values that give the district its distinctive historical and visual
character, and explaining any significance attached to the building itself
{i.e. unusual building techniques, important events that took place there,
etc.);

(c) (7) Sketch map clearly delineating building's location within the
district; and

(c) (8) Signature of fee simple owner requesting or concurring in a request
for
evaluation.

(d) Applications for preliminary determinations for individual listing must
show how the building individually meets the National Register Criteria for
Evaluation. An application for a building located in a potential historic
district must document how the district meets the criteria and how the
building contributes to the significance of that district. An application for
a preliminary determination for a building in a registered historic district
which is outside the period or area of significance in the district
documentation on file with the NPS must document and justify the expanded
significance of the district and how the building contributes to the
significance of the district or document the individual significance of the
building. Applications must contain substantially the same level of
documentation as National Register nominations, as specified in 36 CFR Part 60
and "How to Complete National Register Forms.” Applications must also include
written assurance from the State that the district nomination is being revised
to expand its significance or, for certified districts, written assurance from
the duly authorized representative that the district documentation is being
revised to expand its significance. Owners should understand that
confirmation of intent to nominate by a State does not constitute listing in
the National Register, nor does it constitute a certification of significance
as required by law for Federal tax incentives. Owners should further
understand that they are proceeding at their own risk. In the event that:

(1) the building or district is not listed in the National Register for
procedural, substantive or other reasons, (2) district documentation is not
formally amended, or (3) the significance of the building has been lost as a
result of alterations, final certifications will not be issued. The SHPO for
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National Register districts and the duly authorized representative for
certified districts must submit documentation and have it approved by the NPS
to amend the National Register nomination or certified district before the
preliminary certification can become final.

(e) For purposes of the 15 and 20 percent tax credits under the Economic
Recovery Tax Act of 1981, buildings within registered historic districts are
presumed to contribute to the significance of such districts unless certified
as non-significant by the Secretary. Owners of non-historic buildings within
registered historic districts, therefore, must obtain certification of non-
significance in order to qualify for either the 15 percent (buildings 30-39
years old) or the 20 percent (buildings 40 years or older) investment tax
credit. If an owner begins or completes demolition or substantial alteration
(within the meaning of Section 167(n) of the Internal Revenue Code) of a
building in a registered historic district without knowledge of requirements
for certification of non-significance, he or she may request certification
that the building was not of historic significance to the district prior to
substantial alteration or demeclition in the same manner as stated in (c). The
owner should be aware, however, of the requirements under section
T01(£f) (2) (B) (iii) and 701(f) (5) (b) of the Revenue Act of 1978 and section
212(b) of the Economic Recovery Tax Act of 1981 that the taxpayer must certify
to the Secretary of the Treasury that, at the beginning of such demolition or
substantial alteration, he or she in good faith was not aware of the
certification requirement by the Secretary of the Interior.

(f) If an owner wishes to obtain certification of a building which has been
moved (or is proposed to be moved) into a registered historic district or
which is within a registered historic district and which has been moved (or
will be moved) elsewhere in the district, he must complete Part 1 of the
Historic Preservation Certification Application and should submit additional
documentation which demonstrates:

(£) (1) The effect of the move on the building's appearance (and proposed
demolition, proposed changes in foundations, etc.);

(£) (2) The new setting and general environment of the proposed site;

(f) (3) The effect of the move on the distinctive historical and visual
character of the district;

(£) (4) The method to be used for moving the building.
Photographs showing the proposed location must be sent with the documentation.
When a building is moved, every effort should be made to reestablish its
historic orientation, immediate setting, and general eévironment.

(g) Buildings within registered historic districts will be evaluated to
determine if they contribute to the significance of the district by
application of the Secretary's "Standards for Evaluating Significance within
Registered Historic Districts® as set forth in s 67.5.

(h) Once the significance of a building located within a registered historic
district or a potential historic district has been determined by the
Secretary, written notification will be sent to the owner and the State
official in the form of a certification of significance or non-significance.

s 67.5 Standards for evaluating significance within registered historic
districts.

(a) Buildings located within registered historic districts are reviewed by the
Secretary to determine if they contribute to the significance of the. district
by applying the following "Standards for Evaluating Significance within
Registered Historic Districts."
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(a) (1) A building contributing to the historic significance of a district is
one which by location, design, setting, materials, workmanship, feeling and
association adds to the district's sense of time and place and historical
development.

(a) (2) A building not contributing to the historie significance of a district
is one which does not add to the district's sense of time and place and
historical development; or one where the location, design, setting,
materials, workmanship, feeling and association have been so altered or have
50 deteriorated that the overall integrity of the building has been
irretrievably lost.

(a) (3) Ordinarily buildings that have been built within the past 50 years
shall not be considered to contribute to the significance of a district unless
a2 strong justification concerning their historical or architectural merit is
given or the historical attributes of the district are considered to be less
than 50 years old.

(b) A condemnation order may be presented as evidence of physical
detericration of a building but will not of itself be considered sufficient
evidence to warrant certification of non-significance for loss of integrity.
In certain cases it may be necessary for the owner to submit az structural
engineer's report to help substantiate physical deterioration and/or
structural damage.

(c) Certifications of significance and non-significance must be consistent
with documentation on official file for registered historic districts and
individually listed properties. In the event that a certification request is
received for a building which is outside a district's established period or
area of significance, a preliminary determination of significance will only be
issued if the request includes adequate documentation to support the revision
and 1f there is written assurance from the State that the district nomination
in question is being revised to expand its significance or for certified
districts, written assurance from the duly authorized representative that the
district documentation is being revised to expand the significance. Final
certifications will be issued when the district documentation is officially
amended unless the significance of the building has been lost as a result of
alterations. For procedures on amending listings to the National Register,
consult the appropriate SHPO or NPS regional office.

(d) Where rehabilitation credits are sought, certifications of significance
will be made on the appearance and condition of the building before
rehabilitation was begun.

(e) In cases where a nonhistoric surface material obscures a facade so that it
is impossible to discern whether the building contributes to the significance
of the historic district, it may be necessary for the owner to remove a
portion of the surface material prior to requesting certification so that a
determination of significance can be made.

(f) Additional guidance on certifications of historic significance is
available from State officials and NPS regional offices.

8 67.6 Certifications of rehabilitation.

(a) Owners wanting rehabilitation projects for certified historic structures
to be certified by the Secretary as being consistent with the historic
character of the structure, and, where applicable, the district in which the
structure is located, thus qualifying as "certified rehabilitations, "™ shall
comply with the procedures listed below. 2 fee, as described in s 67.12, for
reviewing all proposed, ongoing or completed rehabilitation work is charged by
the Secretary. Final action will not be taken on any application until the
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appropriate remittance is received.

(a) (1) To initiate review of a rehabilitation project for certification
purpeoses, an owner must complete Part 2 of the Historic Preservation
Certification Application accerding to instructions accompanying the
application. These instructions explain in detail the documentation required
for certification of a rehabilitation project. The application may describe a
proposed rehabilitation project, a project in progress, or a completed
project. In all cases, documentation, including photographs adequate to
document the appearance of the building(s) prior to rehabilitation, both on
the exterior and on the interior, must accompany the application as well as
the social security or taxpayer identification number(s) of the owner(s).
Other documentation may be required by reviewing officials to evaluate certain
rehabilitation projects. Plans for any attached or adjacent new construction
also must accompany the application. Where such documentation is not
provided, review and evaluation may not be completed. Owners are encouraged
to submit Part 2 of the application prior to undertaking any rehabilitation
work. Owners who undertake rehabilitation projects without prior approval
from the Secretary do so at their own risk. !

(a) (2) If requesting certification of a completed rehabilitation project, the
owner shall also provide the project completion date and a signed statement
indicating that, in the owner's opinion, the completed rehabilitation project
meets the Secretary's "Standards for Rehabilitation" and is consistent with
the work described in Part 2 of the Historic Preservation Certification
Application. Also required in requesting certification of a completed
rehabilitation project are: costs attributed to the rehabilitation and
photographs adequate to document the completed rehabilitation. A
determination that the completed rehabilitation of a building not yet
designated a certified historic structure meets the Secretary's "Standards for
Rehabilitation" does not constitute a certification of rehabilitation.

(b) A rehabilitation project for certification purposes encompasses all work
on the significant interior and exterior features of the certified historic
structure(s) and its setting and environment, as determined by the Secretary,
and, related demolition, construction or rehabilitation work which may affect
the historic qualities, integrity or setting of the certified historic
Structure(s). More specific considerations in this regard are as follows:

(b) (1) All elements of the rehabilitation project must meet the Secretary's
ten "Standards for Rehabilitation” (s 67.7); portions of the rehabilitation
project not in conformance with the Standards may not be exempted. In
general, an owner undertaking a rehabilitation project will not be-held
responsible for rehabilitation work undertaken by previous owners or third
parties. However, if the Secretary considers or has reason to consider that a
project submitted for certification does not include the entire rehabilitation
project undertaken by the owner, or beneficial owner, the Secretary may choose
to deny a rehabilitation certification or to withhold a decision on such a
certification until such time as the Internal Revenue Service, through a
private letter ruling, has determined, pursuant to these regulations and
applicable provisions of the Internal Revenue Code and income tax regulations,
the proper scope of the rehabilitation project to be reviewed by the ]
Secretary. Factors to be taken into account by the Secretary and the Internal
Revenue Service in this regard include, but are not limited to, the facts and
circumstances of each application and (i) whether previous demolition,
construction or rehabilitation work irrespective of ownership or control at
the time was in fact undertaken as part of the rehabilitation project for
which certification is sought, and (ii) whether property conveyances,
reconfigurations, ostensible ownership transfers or other transactions were
transactions which purportedly limit the scope of a rehabilitation project for
the purpose of review by the Secretary without substantially altering
beneficial ownership or control of the property. The fact that a building may
still qualify as a certified historic structure after having undergone

October 1997 Release



Historic Preservation Fund Grants Manual 36 CFR 67
Appendices Page 11

m

inappropriate rehabilitation, construction or demolition work does not
preclude the Secretary or the Internal Revenue Service from determining that
such inappropriate work is part of the rehabilitation project to be reviewed
by the Secretary.

(b) (2) Conformance to the Standards will be determined by evaluating the
building as it existed prior to the commencement of the rehabilitation
project, regardless of when the building becomes or became a certified
historic structure.

(b) (3) For rehabilitation projects inveolving more than one certified historic
structure where the structures are judged by the Secretary to have been
functionally related historically to serve an overall purpose, such as a mill
complex or an industrial plant, rehabilitation certification will be issued on
the merits of the overall project rather than on individual components.

(b) (4) In sitnations involving rehabilitation of a certified historic
structure in a historic district, the Secretary will review the
rehabilitation project both as it affects the certified historic structure and
its district and make a certification decision accordingly.

(b) (5) In the event that an owner of a portion of a certified historic
structure requests certification for a rehabilitation project related only to
that portion, but there is or was a larger related rehabilitation project (s)
occurring with respect to the certified historic structure, the Secretary's
decision on the requested certification will be based on review of the overall
rehabilitation project(s) for the certified historic structure.

(c) Upon receipt of the complete application describing the rehabilitation
project, the Secretary shall determine if the project is consistent with the
"Standards for Rehabilitation." If the project does not meet the "Standards
for Rehabilitation," the owner shall be advised of that fact in writing and,
where possible, will be advised of necessary revisions to meet such standards.
For additional procedures regarding rehabilitation projects determined not to
meet the "Standards for Rehabilitation,” see s 67.6(f).

(d) Once a proposed or ongoing project has been approved, substantive changes
in the work as described in the application shall be promptly brought to the
attention of the Secretary by written statement, with a copy to the |
appropriate State official, to ensure continued conformance to the Standards;
such changes should be made using a Historic Preservation Certification
Application Continuation Sheet. The Secretary will notify the owner and the
State official in writing whether the revised project continues to meet the
Standards. Oral approvals of revisions are not authorized or valid.

(e} Completed projects may be inspected by an authorized representative of the
Secretary to determine if the work meets the "Standards for Rehabilitation."
The Secretary reserves the right to make inspections at any time up to five
years after completion of the rehabilitation and to revoke a certification,
after giving the owner 30 days to comment on the matter, if it is determined
that the rehabilitation project was not undertaken as presented by the owner
in his or her application and supperting documentation, or the OWner, upon
obtaining certification, undertoock unapproved further alterations as part of
the rehabilitation project inconsistent with the Secretary's "Standards for
Rehabilitation.” The tax consequences of a revocation of certification will be
determined by the Secretary of the Treasury.

(f) In the event that a proposed, ongoing, or completed rehabilitation project
does not meet the "Standards for Rehabilitation," an explanatory letter will
be sent to the owner with a copy to the State official. A rehabilitated
building not in conformance with the "Standards for Rehabilitation" and which
is determined to have lost those qualities which caused it to be nominated to
the National Register, will be removed from the National Register in accord
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with Department of the Interior requlations 36 CFR Part 60. Similarly, if a
building has lost those qualities which caused it to be designated a
certified historic structure, it will be certified as non-contributing (see ss
67.4 and 67.5). In either case, the delisting or certification of non-
significance is considered effective as of the date of issue and is not
considered to be retroactive. In these situations, the Internal Revenue
Service will be notified of the substantial alteration. The tax consequences
of a denial of certification will be determined by the Secretary of the
Treasury.

s 67.7 Standards for rehabilitation.

{(a) The following "Standards for Rehabilitation,"™ a section of the Secretary's
"Standard for Historic Preservation Projects” (see 36 CFR Part 68), are the
guidelines used to determine if a rehabilitation project of a certified
historic structure qualifies as a certified rehabilitation. The Standards
shall be applied taking into consideration the economic and technical
feasibility of each project: in the final analysis, however, to be certified,
the rehabilitation project must be consistent with the historic character of
the structure(s) and, where applicable, the district in which it is located.

{a) (1) Every reasonable effort shall be made to provide a compatible use for
a property which requires minimal alteration of the building, structure, or site
and its environment, or to use a property for its originally intended purpose.

(a) (2) The distinguishing original qualities or character of a building,
structure, or site and its environment shall not be destroyed. The removal or
alteration of any historic material or distinctive architectural features
should be avoided when possible.

(a) (3) All buildings, structures, and sites shall be recognized as products
of their own time. Alterations that have no historical basis and which seek to
create an earlier appearance shall be discouraged.

{a) (4) Changes which may have taken place in the course of time are evidence
of the history and development of a building, structure, or site and its
environment. These changes may have acquired significance in their own right,
and this significance shall be recognized and respected.

(a) (5) Distinctive stylistic features or examples of skilled craftsmanship
which characterize a building, structure, or site shall be treated with
sensitivity.

(a) (6) Deteriorated architecture features shall be repaired rather than
replaced, wherever possible. In the event replacement is necessary, the new
material should match the material being replaced in composition, design,
color, texture, and other visual qualities. Repair or replacement of missing
architectural features should be based on accurate duplications of features,
substantiated by historic, physical, or pictorial evidence rather than on
conjectural designs or the availability of different architectural elements
from other buildings or structures.

(a) {7) The surface cleaning of structures shall be undertaken with the
gentlest means possible. Sandblasting and other cleaning methods that will
damage the historic building materials shall not be undertaken.

(a) (8) Every reasonable effort shall be made to protect and preserve
archeclogical resources affected by, or adjacent to any project.

(a) {9) Contemporary design for alterations and additions to existing
properties shall not be discouraged when such alterations and additions do not
destroy significant historical, architectural, or cultural material, and such
design is compatible with the size, scale, color, material, and character of
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the property, neighberhood or environment.

{a) (10) Wherever possible, new additions or alterations to structures shall
be done in such a manner that if such additions or alterations were to be removed
in the future, the essential form and integrity of the structure would be
unimpaired.

(b) Certain treatments, if improperly applied, or certain materials by their
physical properties, may cause or accelerate physical deterioration of
historic buildings. Inappropriate physical treatments include, but are not
limited to: improper repointing techniques and improper exterior masonry
cleaning methods; and the introduction of insulation into cavity walls of
historic woodframe buildings where damage to historic fabric would result. In
almost all situations, use of these materials and treatments will result in
certification denial. Similarly, exterior additions that duplicate the Fform,
material, style and detailing of the structure to the extent that they
compromise the historic character of the structure will result in
certification denial. For specific information on appropriate and
inappropriate rehabilitation treatments, owners should consult the
"Preservation Briefs" series published by the National Park Service.
Additional guidelines and other technical information to help property owners
formulate plans for the rehabilitation, preservation, and continued use of
historic properties consistent with the intent of the Secretary's "Standards
for Rehabjlitation" are available from the appropriate SHPO or NPS regional
office,

(c) In certain limited cases, it may be necessary to dismantle and rebuild
portions of a certified historic structure to stabilize and repair weakened
structural members and systems. In such cases, the Secretary will consider
such extreme interventions as part of a certified rehabilitation if (1) the
necessity for dismantling is justified in supporting documentaticn; (2)
significant architectural features and overall design are retained; and (3)
adequate historic materials are retained to maintain the architectural and
historic integrity of the overall structure. Substantial alterations
undertaken between June 30, 1976, and December 31, 1981, may be subject to the
rrovisions of section 167 (n) of the Internal Revenue Code. The Economic
Recovery Tax Act of 1981 requires that 75 percent or more of the existing
external walls remain as external walls in the rehabilitation process to
qualify for the investment tax credit.

(d) Prior approval of a project by Federal, State and local agencies and
organizations does not ensure certification by the Secretary for Federal tax
purposes. The Secretary's Standards take precedence over other requlations
and codes in determining whether the rehabilitation project is consistent with
the historic character of the building and/or the district in which it is
located.

s 67.8 Certification of statutes.

(a) State or local statutes which will be certified by the Secretary. For the
purpose of this regulation, a State or local statute is a law of the State or
local government designating, or providing a method for the designation of, a
historic district or districts. This includes any by-laws or ordinances that
contain information necessary for the certification of the statute. A statute
must contain criteria which will substantially achieve the purpose of
preserving and rehabilitating buildings of historic significance to the
district. To be certified by the Secretary, the statute generally must
provide for a duly designated review body, such as a review board or
commission, with power to review proposed alterations to structures of
historic significance within the boundaries of the district or districts
designated under the statute except those owned by the State.

(b) When the certification of State statutes will have an impact on districts
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in specific localities, the Secretary encourages State governments to notify
and consult with appropriate local officials prior to submitting a request for
certification of the statute.

{c) State enabling legislation which authorizes local' governments to
designate, or provides local governments with a method to designate, a
historic district or districts will not be certified unless accompanied by
local statutes that implement the purpose of the State law. Adequate State
statutes which designate specific historic districts and do not require
specific implementing local statutes will be certified. If the State enabling
legislation contains provisions which do not meet the intent of the law, local
statutes designated under the authority of the enabling legislation will not
be certified. When State enabling legislation exists, it must be certified
before any local statutes enacted under its authority can be certified.

(d) Who may apply. Requests for certification of State of local statutes may
be made only by the Chief Elected Official of the government which enacted the
statute or his or her duly authorized representative. The applicant shall
certify in writing that he or she is authorized by the appropriate State of
local governing body to apply for certification.

(e) Statute certification process. Requests for certification of State of
local statutes shall be made as follows:

(e) (1) The request shall be made in writing from the duly authorized
representative certifying that he or she is authorized to apply for
certification. The request should include the name or title of a person to
contact for further information and his or her address and telephone number.
The authorized representative is responsible for providing historic district
documentation for review and certification prior to the first certification of
significance in a district unless another responsible person is indicated
including his or her address and telephone number. The request shall also
include a copy of the statute(s) for which certification is requested,

_including any bylaws or ordinances that contain information necessary for the
certification of the statute. Local governments shall also submit a copy of
the State enabling legislation, if any, authorizing the designation of
historic districts.

(e) (2) The address to which requests should be sent may be obtained by
contacting the appropriate NPS regional office or State official. These
requests shall be sent to the appropriate State official in participating
States. Requests from owners in non-participating States should be sent to
the appropriate NPS regional office. -

(e) (3) The Secretary shall review the statute(s) and assess whether the
statute(s) and any bylaws or ordinances that contain information necessary for
the cervification of the statute contain criteria which will substantially
achieve the purposes of preserving and rehabilitating building of historic
significance to the district(s) based upon the standards set out above in s
67.8(a). The State shall be given a 30~-day opportunity to comment upon the
request. State comments received within this time period will be considered
by the Secretary in the review process. If the statute(s) contain such )
provisions and if this and other provisions in the statute will substantially
achieve the purpose of preserving and rehabilitating buildings of historic
significance to the district, the Secretary will certify the statute(s).

(e) (4) The Secretary shall provide written notification within 60 days to the
duly authorized representative and the State official when certification of
the statute is given or denied. If certification is denied, the notification
will provide an explanation of the reason(s) for such denial.

(£) Amendment or Repeal of statute(s). State or local governments, as
appropriate, must notify the Secretary in the event that certified statutes
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are repealed, whereupon the certification of the statute (and any districts
designated thereunder) will be withdrawn by the Secretary. If a certified
statute is amended, the duly authorized representative shall submit the
amendment (s) to the Secretary, with a copy to the State, for review in
accordance with procedures outlined above. Written notification of the
Secretary's decision as to whether the amended statute continues to meet these
criteria will be sent to the duly authorized representative and the State
official within 60 days of receipt.

(g) The Secretary may withdraw certification of a statute (and any districts
designated thereunder) on his own initiative if it is repealed or amended to
be inconsistent with certification requirements after providing the duly
authorized representative and the State official 30 days in which to comment
prior to the withdrawal of certification.

8 67.9 Certifications of State or local historic districts.

{a) The particular State or local historic district must alsc be certified by
the Secretary as substantially meeting National Register criteria, thereby
qualifying it as a "registered historic district," before the Secretary will
process requests for certification of individual buildings within a district
or districts established under a certified statute.

(b) The provisions described herein will not apply to buildings within a State
or local district until the district has been certified, even if the statute
creating the district has been certified by the Secretary.

(c) The Secretary considers the duly authorized representative requesting
certification of a statute to be the official responsible for submitting
district documentation for certification. If another person 1s to assume
responsibility for the district documentation, the letter requesting statute
certification shall indicate that person's name, address and telephone number.
The Secretary considers the authorizing statement of the duly authorized
representative to indicate that the jurisdiction involved wishes not only that
the statute in question be certified but also wishes all historic districts
designated by the statute to be certified unless otherwise indicated.

(d) The address to which requests should be sent may be obtained by contacting
the appropriate NPS regional office or State official. These requests shall
be sent to the appropriate State official in participating States. Requests
from duly authorized representatives in non-participating States should be
sent to the appropriate NPS regional office. The State shall be given a 30
day opportunity to comment upon an adequately documented request. °‘State
comments received within this time periocd will be considered by the Secretary
in the review process. Each request should include the following
documentation:

(d) (1) A concise description of the general physical or historical qualities
which make this a district; an explanation for the choice of boundaries for
the district; descriptions of typical architectural styles and types of
buildings in the district.

(d) (2) A concise statement of why the district has significance and why it
substantially meets National Register criteria for listing (see 36 CFR 60);:
the relevant criteria should be identified (A, B, C, or D).

(d) (3) A definition of what types of buildings do not contribute to the
significance of the district as well as an estimate of the percentage of
buildings within the district that do not contribute to its significance.

(d) (4) A map showing all district buildings with, if possible,
identification of contributing and non~-contributing buildings; the map should
clearly show the district's boundaries.
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(d) (5) Photographs of typical areas in the district as well as major types of
contributing and non-contributing buildings (all photos should be keyed to the
map) .

(e) Districts designated by certified State or local statutes shall be
evaluated using the National Register criteria (36 CFR 60) within 60 days of
the receipt of the required documentation. Written notification of the
Secretary's decision will be sent to the duly authorized representative or to
the person designated as responsible for the district documentation.

(f) Certification of statutes and districts does not constitute certification
of significance of individual buildings within the district or of
rehabilitation projects by the Secretary.

(g) Districts certified by the Secretary as substantially meeting the
requirements for listing will be determined eligible for listing in the
National Register at the time of certification and will be published as such
in the Federal Register.

(h) Documentation on additional districts designated under a State or local
statute that has been certified by the Secretary should be submitted to the
Secretary for certification following the same procedure and including the
same information outlined in the section above.

(1) State or local governments, as appropriate, shall notify the Secretary if
a certified district designation is amended (including boundary changes) or
repealed. If a certified district designation is amended, the duly authorized
representative shall submit documentation describing the change(s) and, if the
district has been increased in size, information on the new areas as outlined
in 8 67.9. A revised statement of significance for the district as a whole
shall also be included to reflect any changes in overall significance as a
result of the addition or deletion of areas. Review procedures shall follow
those outlined in s 67.9 (d) and (e). The Secretary will withdraw
certification of repealed or inappropriately amended certified district
designations, thereby disgqualifying them as registered historic districts.

(]) The Secretary may withdraw certification of a district on his own
initiative if it ceases to meet the National Register Criteria for Evaluation
after providing the duly authorized representative and the State official 30
days in which to comment prior to withdrawal of certification.

(k) The Secretary urges State and local review boards or commissions to become
familiar with the standards used by the Secretary of the Interior for
certifying the rehabilitation of historic buildings and to consider their
adoption for local design review.

s 67.10 Appeals.

(a) An appeal by the owner or duly authorized representative as appropriate
may be made from any of the certifications or denials of certification made
pursuant to this part or any decisions made pursuant to s 67.6(e). Such
appeals must be in writing and received by the Chief Appeals Officer, Cultural
Resources, National Park Service, U.S. Department of the Interior, Washington,
D.C. 20240, within 30 days of receipt of the decision which is the subject of
the appeal. The appellant may request an opportunity for a meeting, to discuss
the appeal. The State official will be notified that an appeal is pending.
The Chief Appeals Officer will review such appeals and the written record of
the decision in question, and shall notify the appellant of his decision
within 30 days of its receipt if circumstances permit.

(b) The denial of a preliminary determination of significance for an
individual building may not be appealed by the owner because the denial itself
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does not exhaust the administrative remedy that is available. The owner
instead must seek recourse by undertaking the usual nomination process (36 CFR
Part 60). Similarly, the denial of preliminary certification for a
rehabilitation project for a building that is not a certified historic
structure may not be appealed. The owner must seek a final certification of
significance as the next step, rather than appealing the denial of
rehabilitation certification. Administrative reviews in these circumstances
may be performed at the discretion of the Chief Appeals Officer. The decision
to undertake an administrative review will be made on a case-by-case basis,
depending on particular facts and circumstances and the Chief Appeals
Officer's schedule, the expected date for nomination, and the nature of the
rehabilitation project (proposed, ongoing or completed). Administrative
reviews of rehabilitation projects will not be undertaken if the owner has
objected to the listing of the building in the National Register.

(c} In such appeals or administrative reviews: (1) The Chief Appeals Officer
shall consider: (i) alleged errors in professional judgment; (ii) alleged
prejudicial procedural errors; and (iii) any additional information provided.
(2) The Chief Appeals Officer's decision may: (i) reverse the appealed
decision; (ii) affirm the appealed decision, (iii) resubmit the matter to the
appropriate Regional Director for further consideration; or (iv) where
appropriate, withhold a decision until issuance of a ruling from the Internal
Revenue Service pursuant to Section 67.6(b)(1). The Chief Appeals Officer is
authorized to issue the certifications discussed in this part only if he
considers that the requested certification meets the applicable statutory
standard upon application of the guidelines set forth herein or prejudicial
procedural error legally compels issuance of the request certification.

(d) The decision of the Chief Appeals Officer shall be the final
administrative decision on the appeal. No perscn shall be considered to have
exhausted his or her administrative remedies with respect to the
certifications or decisions described in this part until the Chief Appeals
Officer has issued a final administrative decision pursuant to this section.

s 67.11 Expedited review system for qualified States.

(a) Expedited review of certification requests is an objective of the
Secretary. CQualified States wishing to participate in the review and
processing of Part 1 and Part 2 certification requests can greatly assist in
expediting the process. The procedures detailed below will eliminate
duplication of effort and enable qualified States to assume greater
responsibility for making certification recommendations. The procedures will
enable the Secretary to make certification decisions in 15 days, shortening
the teotal review time for applications from 60 to 45 days. This system does
not apply to the review of State or local statutes or districts.

(b) States wishing to obtain "qualified State" status will be evaluated by the
Secretary prior to receiving such status to ensure that:

(b) (1) Each certification request, for evaluations of significance and
rehabilitation, is reviewed by professionally qualified staff in accordance
with procedures set forth herein.

(b) (2) The State is able to document that it has reviewed, and is reviewing,
certification requests and has made, and is making certification
recommendations consistent with established standards, within the specified 30-

day time frame, and other guidelines established by the Secretary.
Guidelines for evaluating whether or not a State is qualified shall be
established by the Secretary.

(¢c) A request for "qualified State” status may be made in writing at any time
by the State official to the appropriate National Park Service regional
office. The Secretary shall evaluate each request and notify the State in
writing of his determination.
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(d) The performance of a qualified State in administering the certification
program shall be reviewed on an ongoing basis. "Qualified”™ status, however,
may be revoked at any time, with 30 days notice, if it is determined by the
Secretary that the State is not meeting the guidelines for qualified State
status.

(e) All certification requests from qualified States will generally be
processed within 15 days by the Secretary. These time frames, however, are
not binding upon the Secretary.

(f) Qualified States are encouraged to provide local governments certified in
accordance with the National Historic Preservation Act and Department of the
Interior guidelines an opportunity to participate in the certification
program, within the time periods established in s 67.3.

(g) States not wishing "qualified State" status may continue to comment on any
or all certification requests within their Jjurisdiction, as described in s
67.1(c).

8 67.12 Fees for processing rehabilitation certification recuests.

(a) Fees are charged for reviewing rehabilitation certification requests in
accordance with the schedule below. The fee schedule described in this part
shall apply to all requests for certification of rehabilitation received by
the State official or the NPS regional office after the effective date of this

regulation.

{b) Payment shall not be made until requested by the NPS Regional Office
according to instructions accompanying the Historic Preservation Certification
Application. All checks shall be made payable to: NATIONAL PARK SERVICE.
Final action will not be taken on an application untll the appropriate
remittance is received. Fees are nonrefundable.

(c) The fee for review of proposed or ongoing rehabilitation projects for
projects over $20,000 is $250. The fees for review of completed
rehabilitation projects are based on the dollar amount of the costs attributed
solely to the rehabilitation of the certified historic structure provided by
the owner in the Historic Preservation Certification Application, Request for
Certification of Completed Work, as follows:

Fee Size of rehabilitation
$500 ..., $20,000 to $99,999.
5800 ..., 5100,000 to $499,999.
51,500 ........ 5500,000 to $999, 999,
$2,500 ........ 51,000,000 or more.

If review of a proposed or ongoing rehabilitation project had been undertaken
by the Secretary prior to submission of a Request for Certification of
Completed Work, the initial fee of $250 will be deducted from these fees. No
fee will be charged for rehabilitations under $20,000.

(d) In general, each rehabilitation of a separate certified historic structure
will be considered a separate project for purposes of computing the size of
the fee.
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{d) {1) In the case of a rehabilitation project which includes more than cne
certified historic structure where the structures are judged by the Secretary
to have been functionally related historically to serve an overall purpose,
the fee for preliminary review is $250 and the fee for final review is
computed on the basis of the total rehabilitation costs.

(d) (2) In the case of multiple building projects which are under the same
ownership:; are located in the same historic district; are adjacent or
contiguous; are of the same architectural type (e.g., rowhouses, loft
buildings, etc.), and are submitted for review at the same time, the maximum
total fee is $2,500. In this situation, the fee for preliminary review is
$250 per building to a maximum of $2,500 and the fee for final review is
computed on the basis of the total rehabilitation costs of the entire multiple
building project to a maximum of $2,500. If the $2,500 maximum fee was paid
at the time of review of the proposed or ongoing rehabilitation project, no
further fee will be charged for a Request for Certification of Completed Work.
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CODE OF FEDERAL REGULATIONS

TITLE 36--PARKS, FORESTS, AND PUBLIC PROPERTY

CHAPTER VIII--ADVISORY COUNCIL ON HISTORIC PRESERVATION
PART 800-~PROTECTION OF HISTORIC AND CULTURAL PROPERTIES
SUBPART A--BACKGROUND AND POLICY

s 800.1 Authorities, purposes, and participants.

(a) Authorities. Section 106 of the National Historic Preservation Act
requires a Federal agency head with jurisdiction over a Federal, federally
assisted, or federally licensed undertaking to take into account the effects
of the agency's undertaking on properties included in or eligible for the
National Register of Historic Places and, prior to approval of an undertaking,
to afford the Advisory Council on Historic Preservation a reasconable
opportunity to comment on the undertaking. Section 110(f) of the Act requires
that Federal agency heads, to the maximum extent possible, undertake such
planning and actions as may be necessary to minimize harm to any National
Historic Landmark that may be directly and adversely affected by an
undertaking and, prior to approval of such undertaking, afford the Council a
reasonable opportunity to comment. These regulations define the process used
by a Federal agency to meet these responsibilities, commonly called the
section 106 process,

(b) Purposes of the section 106 process. The Council seeks through the section
106 process to accommodate historic preservation concerns with the needs of
Federal undertakings. It is designed to identify potential conflicts between
the two and to help resolve such conflicts in the public interest. The
Council encourages this accommodation through censultation ameng the Agency
Official, the State Historic Preservation Officer, and other interested
persons during the early stages of planning. The Council regards the
consultation process as an effective means for reconciling the interests of
the consulting parties. Integration of the section 106 process into the normal
administrative process used by agencies for project planning ensures early,
systematic consideration of historic preservation issues. To this end, the
Council encourages agencies to examine their administrative processes to see
that they provide adequately for the efficient identification and
consideration of historic properties, that they provide for participation by
the State Historic Preservation Officer and others interested in historic
preservation, that they provide for timely requests for Council comment, and
that they promote cost-effective implementation of the section 106 process.
When impediments are found to exist in the agency's administrative process,
the agency is encouraged to consult with the Council to develop special
section 106 procedures suited to the agency's needs.

(c) Participants in the section 106 process--

(1) Consulting parties. Consulting parties are the primary participants
in the section 106 process whose responsibilities are defined by these
requlations. Consulting parties may include:

(1) Agency Official. The Agency Qfficial with jurisdiction over an
undertaking has legal responsibility for complying with section 106. It is
the responsibility of the Agency Offiecial to identify and evaluate affected
historic properties, assess an undertaking's effect upon them, and afford the
Council its comment opportunity. The Agency Official may use the services of
grantees, applicants, c¢onsultants, or designees to prepare the necessary
information and analyses, but remains responsible for sectien 106 compliance.
The Agency Official should involve applicants for Federal assistance or
approval in the section 106 process as appropriate in the manner set forth
below.

(ii) State Historic Preservation Officer. The State Historic
Officer coordinates State participation in the implementation of the National

October 1997 Release




Historic Preservation Fund Grants Manual 36 CFR 800

Appendices Page 2
L |

Historic Preservation Act and is a key participant in the section 106 process.
The role of the State Historic Preservation Officer is to consult with and
assist the Agency Official when identifying historic properties, assessing
effects upon them, and considering alternatives to avoid or reduce those
effects. The State Historic Preservation Qfficer reflects the interests of the
State and its citizens in the preservation of their cultural heritage and
helps the Agency Official identify those persons interested in an undertaking
and its effects upon historic properties. When the State Historic Preservation
Officer declines to participate or does not respond within 30 days to a
written request for participaticn, the Agency Official shall consult with the
Council, without the State Historic Preservation Officer, to complete the
section 106 process. The State Historic Preservation QOfficer may assume
primary responsibility for reviewing Federal undertakings in the State by
agreement with the Council as prescribed in s 800.7 of these regulations.

(iii) Council. The Council is responsible for commenting to the
Agency Official on an undertaking that affects historic properties. The
official authorized to carry out the Council's responsibilities under each
provision of the regulations is set forth in a separate, internal delegation
of authority.

(2) Interested persons. Interested persons are those organizations and
individuals that are concerned with the effects of an undertaking on historic
properties. Certain provisions in these regulations require that particular
interested persons be invited to become consulting parties under certain
circumstances. In addition, whenever the Agency Official, the State Historic
Preservation Qfficer, and the Council, if participating, agree that active
participation of an interested person will advance the objectives of section
106, they may invite that person to become a consulting party. Interested
persons may include:

(i) Local governments. Local governments are encouraged to take an
active role in the section 106 process when undertakings affect historic
properties within their jurisdiction. When a local government has legal
responsibility for section 106 compliance under programs such as the Community
Development Block Grant Program, participation as a consulting party is
required. When no such legal responsibility exists, the extent of local
government participation is at the discretion of local government officials.
If the State Historic Preservation Officer, the appropriate local government,
and the Council agree, a local government whose historic preservaticn program
has been certified pursuant to section 10l(c)(l) of the Act may assume any of
the duties that are given to the State Historic Preservation Cfficer by these
regulations or that originate from agreements concluded under these
regulations.

{ii) Applicants for Federal assistance, permits, and ligcenses.
When the undertaking subject to review under section 106 is proposed by an
applicant for Federal assistance cr for a Federal permit or license, the
applicant may choose to participate in the section 106 process in the manner
prescribed in these regulations.

(iii) Indian tribes. The Agency OQfficial, the State Historic
Preservation Cfficer, and the Council should be sensitive to the special
concerns of Indian tribes in historic preservation issues, which often extend
beyond Indian lands to other historic properties. When an undertaking will
affect Indian lands, the Agency Cfficial shall invite the governing body of
the responsible tribe to be a consulting party and to concur in any agreement.
When an Indian tribe has established formal procedures relating to historic
preservation, the Agency Official, State Historic Preservation Officer, and
Council shall, to the extent feasible, carry out responsibilities under these
reqgqulations consistent with such procedures. An Indian tribe may participate
in activities under these regulations in lieu of the State Historic
Preservation Officer with respect to undertakings affecting its lands,
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provided the Indian tribe so requests, the State Historic Preservation Officer
concurs, and the Council finds that the Indian tribe's procedures meet the
purposes of these regulations. When an undertaking may affect properties of
historic value to an Indian tribe on non- Indian lands, the consulting parties
shall afford such tribe the opportunity to participate as interested persons.
Traditional cultural leaders and other Native Americans are considered to be
interested persons with respect to undertakings that may affect historic
properties of significance to such persons.

(iv) The public¢. The Council values the views of the public on
historic preservation questions and encourages maximum public participation in
the section 106 process. The Agency Official, in the manner described below,
and the State Historic Preservation Officer should seek and consider the views
of the public when taking steps to identify historic properties, evaluate
effects, and develop alternatives. Public participation in the section 106
process may be fully coordinated with, and satisfied by, public participation
programs carried out by Agency Officials under the authority of the National
Environmental Policy Act and other pertinent statutes. Notice to the public
under these statutes should adequately inform the public of preservation
issues in order to elicit public views on such issues that can then be
considered and resolved, when possible, in decision making. Members of the
public with interests in an undertaking and its effects on histoeric properties
should be given reasonakle opportunity to have an active role in the section
106 process.

8 800.2 Definitions.

(a) "Act" means the National Historic Preservation Act of 1966, as amended, 16
U.5.C. 470-470w=6.

(b) "Agency Official" means the Federal agency head or a designee with
authority over a specific undertaking, including any State or local government
official who has been delegated legal responsibility for compliance with
section 106 and section 110(f) in accordance with law.

{c) "Area of potential effects" means the geographic area or areas within
which an undertaking may cause changes in the character or use of historic
pProperties, if any such properties exist.

(d) "Council" means the Advisory Council on Historic Preservation or a Council
member or employee designated to act for the Council.

(e) "Historic property" means any prehistoric or historic district, site,
building, structure, or object included in, or eligible for inclusion in, the
National Register. This term includes, for the purposes of these regulations,
artifacts, records, and remains that are related to and located within such
properties. The term "eligible for inclusion in the National Register"
includes both properties formally determined as such by the Secretary of the
Interior and all other properties that meet National Register listing
criteria.

(£) "Indian lands" means all lands under the jurisdiction or control of an
Indian tribe. )

(g) "Indian tribe" means the governing body of any Indian tribe, band, nation,
or other group that is recognized as an Indian tribe by the Secretary of the
Interior and for which the United States holds land in trust or restricted
status for that entity or its members. Such term also includes any Native
village corporation, regional corporation, and Native Group established
pursuant to the Alaska Native Claims Settlement Act, 43 U.5.C. 1701, et seq.

(h) "Interested person” means those organizations and individuals that are
concerned with the effects of an undertaking on historic properties.
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(i) "Local government" means a city, county, parish, township, municipality,
borough, or other general purpese political subdivision of a State.

() "National Historic Landmark" means a historic property that the Secretary
of the Interior has designated a National Historic Landmark.

(k) "National Register" means the National Register of Historic Places
maintained by the Secretary of the Interior.

(1) "National Register Criteria™ means the criteria established by the
Secretary of the Interior for use in evaluating the eligibility of properties
for the National Register (36 CFR Part 6Q).

(m) "Secretary" means the Secretary of the Interior.

(n) "State Historic Preservation Officer" means the official appointed or
designated pursuant to section 101(b) (1) of the Act to administer the State
historic preservation program or a representative designated to act for the
State Historic Preservation Officer.

(o) "Undertaking"™ means any project, activity, or program that can result in
changes in the character or use of historic properties, if any such historic
properties are located in the area of potential effects. The project,
activity, or program must be under the direct or indirect jurisdiction of a
Federal agency or licensed or assisted by a Federal agency. Undertakings
include new and continuing projects, activities, or programs and any of their
elements not previously considered under section 106.

s 800.3 General.

(a) Scope. The procedure in this subpart guides Agency Officials, State
Historic Preservation Officers, and the Council in the conduct of the section
106 process. Alternative methods of meeting section 106 obligations are found
in s 800.7, governing review of undertakings in States that have entered into
agreements with the Council for section 106 purposes, and s 800.13, governing
Programmatic Agreements with Federal agencies that pertain to specific
programs or activities. Under each of these methods, the Council encourages
Federal agencies to reach agreement on developing alternatives or measures to
avoid or reduce effects on historic properties that meet both the needs of the
undertaking and preservation concerns.

(b} Flexible application. The Council recognizes that the procedures for the
Agency Official set forth in these regulations may be implemented by the
Agency Official in a flexible manner reflecting differing program
requirements, as long as the purpeoses of section 106 of the Act and these
regulations are met.

(¢) Timing. Section 106 reguires tne Agency Official to complete the section
106 process prior to the approval of the expenditure of any Federal funds on
the undertaking or prior to the issuance of any license c¢r permit. The
Council does not interpret this language to bar an Agency Official from
expending funds on or authorizing nondestructive planning activities
preparatory to an undertaking before complying with section 106, or to
prohibit phased compliance at different stages in planning. The Agency
Official should ensure that the section 106 process is initiated early in the
planning stages of the undertaking, when the widest feasible range of
alternatives is open for consideration. The Agency Official should establish
a schedule for completing the section 106 process that is consistent with the
planning and approval schedule for the undertaking.

s B00.4 Identifying historie proparties.
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(a) Assessing information needs.

(1) Following a determination by the Agency Official that a proposed
project, activity, or program constitutes an undertaking and after
establishing the undertaking's area of potential effects, the Agency Official
shall:

(i) Review existing information on historic properties potentially
affected by the undertaking, including any data concerning the likelihood that
unidentified historic properties exist in the area of potential effects;

(ii) Request the views of the State Historic Preservation Officer
on further actions to identify historic properties that may be affected; and

(1ii) Seek information in accordance with agency planning
processes from local governments, Indian tribes, public and private
organizations, and other parties likely to have knowledge of or concerns with
historic properties in the area.

(2) Based on this assessment, the Agency Official should determine any
need for further actions, such as field surveys and predictive modeling, to
identify historic properties.

(b) Locating historic properties. In consultation with the State Historic
Preservation Officer, the Agency Official shall make a reasonable and good
faith effort to identify historic properties that may be affected by the
undertaking and gather sufficient information to evaluate the eligibility of
these properties for the National Register. Efforts to identify historic
properties should follow the Secretary's "Standards and Guidelines for
Archeology and Historic Preservation" (48 FR 44716) and agency programs to
meet the requirements of section 110(a) (2) of the Act.

{c) Evaluating historical significance.

(1) In consultation with the State Historic Preservation Officer and
following the Secretary's Standards and Guidelines for Evaluation, the Agency
Official shall apply the National Register Criteria to properties that may be
affected by the undertaking and that have not been previously evaluated for
National Register eligibility. The passage of time or changing perceptions of
significance may justify reevaluation of properties that were previously
determined to be eligible or ineligible,

(2) If the Agency Official and the State Historic Preservation Officer
agree that a property is eligible under the criteria, the property shall be
considered eligible for the National Register for section 106 purposes.

{3) If the Agency Cfficial and the State Historic Preservation Qfficer
agree that the criteria are no* met, the property shall be considered not
eligible for the National Regiscter for section 106 purposes.

(4) If the Agency Official and the State Historic Preservation Officer
do not agree, or if the Council or the Secretary so request, the Agency
Official shall obtain a determination from the Secretary of the Interior
pursuant to the applicable National Park Service regulations.

(5) If the State Historic Preservation Officer does not provide views,
then the State Historic Preservation Officer is presumed to agree with the
Agency Official's determination for the purpose of this subsection.

(d) When no historic properties are found. If the Agency Official determines
in accordance with s s 800.4(a)-{c) that there are no historic properties
that may be affected by the undertaking, the Agency Official shall provide
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documentation of this finding to the State Historic Preservation Officer. The
Agency Official should notify interested persons and parties known to be
interested in the undertaking and its possible effects on historic properties
and make the documentation available to the public. In these circumstances,
the Agency Official is not required to take further steps in the section 106
process.

() When historic properties are found. If there are historic properties that
the undertaking may affect, the Agency official shall assess the effects in
accordance with Section 800.5,.

8 B00.5 Assessing effacts.

(a) Applying the Criteria of Effect. In consultation with the State Historic
Preservation Officer, the Agency 0Official shall apply the Criteria of Effect
(s 800.9(a)) to historic properties that may be affected, giving consideration
to the views, if any, of interested persons.

(b) When no effect is found. If the Agency Official finds the undertaking will
have no effect on historic properties, the Agency Official shall notify the
State Historic Preservation Officer and interested persons who have made their
concerns known to the Agency Official and document the findings, which shall
be available for public inspection. Unless the State Historic Preservation
Officer objects within 15 days of receiving such notice, the Agency Official
is not required to take any further steps in the section 106 process. If the
State Historic Preservation Officer files a timely objection, then the
procedures described in s 800.5(c) are followed.

{c) When an effect is found. If an effect on historic properties is found, the
Agency Qfficial, in consultation with the State Historic Preservation Officer,
shall apply the Criteria of Adverse Effect (s 800.9(b)) to determine whether
the effect of the undertaking should be considered adverse.

(d) When the effect is not considered adverse.

(1) If the Agency Official finds the effect is not adverse, the Agency
Official shall:

(1) Obtain the State Historic Preservation QOfficer's concurrence
with the finding and notify and submit to the Council summary documentation,
which shall be available for public inspection; or

(ii) Submit the finding with necessary documentation (s 800.8(a))
to the Council for a 30-day review period and notify the State Historic
Preservation Officer.

{2) If the Council does nct object to the finding of the Agency Official
within 30 days of receipt of notice, or if the Council objects but proposes
changes that the Agency Official accepts, the Agency Official is not required
to take any further steps in the section 106 process other than tec comply with
any agreement with the State Historic Preservation Officer or Council
concerning the undertaking. If the Council objects and the Agency Qfficial
does not agree with changes proposed by the Council, then the effect shall be
considered as adverse.

(e) When the effect is adverse. If an adverse effect on historic properties is
found, the Agency QOfficial shall notify the Council and shall consult with the
State Historic Preservation Officer to seek ways to avoid or reduce the
effects on historic properties. Either the Agency Official or the State
Historic Preservation Officer may request the Council to participate. The
Council may participate in the consultaticn without such a reguest.

{1} Involving interested persons. Interested persons shall be invited to

Qctober 1997 Release




Historic Preservation Fund Grants Manual 36 CFR 800

Appendices o Page 7
L T T e

participate as consulting parties as follows when they so request:

(1) The head of a local government when the undertaking may affect
historic properties within the local governmment's jurisdiction;

{ii) The representative of an Indian tribe in accordance with s
800.1(c) (2) (1id);

(iii) Applicants for or holders of grants, permits, or licenses,
and owners of affected lands; and

{iv) Other interested persons when jointly determined appropriate
by the Agency Official, the State Historic Preservation QOfficer, and the
Council, if participating.

(2) Documentation. The Agency Official shall provide each of the
consulting parties with the documentation set forth in s 800.8(b) and such
other documentation as may be developed in the course of consultation.

(3) Informing the public. The Agency Official shall provide an adequate
opportunity for members of the public to receive information and express their
views. The Agency Official is encouraged to use existing agency public
involvement procedures to provide this opportunity. The Agency Official,
State Historic Preservation Officer, or the Council may meet with interested
members of the public or conduct a public information meeting for this
purpose.

(4) Agreement. If the Agency Official and the State Historic
Preservation Officer agree upon how the effects will be taken into account,
they shall execute a Memorandum of Agreement. When the Council participates
in the consultation, it shall execute the Memorandum of Agreement along with
the Agency Official and the State Historic Preservation Officer. When the
Council has not participated in consultation, the Memorandum of Agreement
shall be submitted to the Council for comment in accordance with s 800.6(a).
As appropriate, the Agency Official, the State Historic Preservation Officer,
and the Council, if participating, may agree to invite other consulting
parties to concur in the agreement.

(5) Amendments. The Agency Official, the State Historic Preservation
Officer, and the Council, if it was a signatory to the original agreement, may
subsequently agree to an amendment to the Memorandum of Agreement. When the
Council is not a party to the Memorandum of Agreement, or the Agency Official
and the State Historic Preservation Officer cannot agree on changes to the
Memorandum of Agreement, the proposed changes shall be submitted to the
Council for comment in accordance with s 800.6.

{6) Ending consultation. The Council encourages Agency Officials and
State Historic Preservation Officers to utilize the consultation process to
the fullest extent practicable. After initiating consultation to seek ways to
reduce or avoid effects on historic properties, State Historic Preservation
Officer, the Agency Official, or the Council, at its discretion, may state
that further consultation will not be productive and thereby terminate the
consultation process. The Agency Official shall then request the Council's
comments in accordance with s 800.6(b) and notify all other consulting parties
of its requests.
s B800.6 Affording the Council an opportunity to comment.

(a) Review of a Memorandum of Agreement.

{1) When an Agency Official submits a Memorandum of Agreement
accompanied by the documentation specified in s 800.8(b) and (¢), the Council
shall have 30 days from receipt to review it. Before this review period ends,
the Council shall:
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(i) Accept the Memorandum of Agreement, which concludes the
section 106 process, and informs all consulting parties; or

(ii) Advise the Agency Qfficial of changes to the Memorandum of
Agreement that would make it acceptable; subsequent agreement by the Agency
Official, the State Historic Preservation Officer, and the Council concludes
the section 106 process; or

(iii) Decide to comment on the undertaking, in which case the
Council shall provide its comments within 60 days of receiving the Agency
QOfficial's submission, unless the Agency Official agrees otherwise.

(2) If the Agency Official, the State Historic Preservation Officer, and
the Council do not reach agreement in accordance with s 800.6(a) (1) (ii), the
Agency Offic¢ial shall notify the Council, which shall provide its comments
within 30 days of receipt of notice.

(b) Comment when there 1s no agreement.

(1) When no Memorandum of Agreement is submitted, the Agency Official
shall request Council comment and provide the documentation specified in s
800.8(d). When requested by the Agency Official, the Council shall provide its
comments within 60 days of receipt of the Agency Official's request and the
specified documentatiocn.

(2) The Agency Official shall make a goocd faith effort to provide
reasonably available additional information concerning the undertaking and
shall assist the Council in arranging an onsite inspection and public meeting
when requested by the Council.

(3) The Council shall provide its comments to the head of the agency
regquesting comment. Copies shall be provided to the State Historic
Preservation Officer, interested persons, and others as appropriate.

(c) Response to Council comment.

(1) When a Memorandum of Agreement becomes final in accordance with s
800.6(a) (1) (i) or (ii), the Agency Official shall carry out the undertaking
in accordance with the terms of the agreement. This evidences fulfillment of
the agency's section 106 responsibilities. Failure to carry out the terms of
a Memorandum of Agreement requires the Agency Official to resubmit the
undertaking to the Council for comment in accordance with s 800.6.

{2) When the Council had commented pursuant to s 800.6(b), the Agency
QOfficial shall consider the Council's comments in reaching a final decision on
the proposed undertaking. The Agency Official shall report the decision to
the Council, and if possible, should do so prior to initiating the
undertaking.

(d) Foreclosure of the Council's opportunity to comment.

(1) The Council may advise an Agency Official that it considers the
agency has not provided the Council a reasonable opportunity to comment. The
decision to so advise the Agency Qfficial will be reached by a majority vote
of the Council or by a majority vote of a panel consisting of three or more
Council members with the concurrence of the Chairman.

{2) The Agency 0Official will be given notice and a reascnable
oppertunity to respond prior to a proposed Council determination that the
agency has foreclosed the Council's opportunity to comment.

(e} Public requests to the Council.
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(1) When requested by any person, the Council shall consider an Agency
Official's finding under ss 800.4(b), 800.4(ec), 800.4(d), or 800.5(b), and,
within 30 days of receipt of the request, advise the Agency Official, the
State Historic Preservation Officer, and the person making the request of its
views of the Agency Official's finding.

(2) In light of the Council views, the Agency Official should reconsider
the finding. However, an inquiry to the Council will not suspend action on an
undertaking.

(3) When the finding concerns the eligibility of a property for the
National Register, the Council shall refer the matter to the Secretary.

8 B00.7 Agreements with States for section 106 reviaws.
(a) Establishment of State agreements.

(1) Any State Historic Preservation Officer may enter into an agreement
with the Council to substitute a State review process for the procedures set
forth in these regulations, provided that:

(i} The State historic preservation program has been approved by
the Secretary pursuant to section 101(b) (1) of the Act; and

(ii) The Council, after analysis of the State's review preocess and
consideration of the views of Federal and State agencies, local governments,
Indian tribes, and the public, determines that the State review process is at
least as effective as, and no more burdensome than, the procedures set forth
in these regulations in meeting the requirements of section 106.

(2) The Council, in analyzing a State's review process pursuant to s
800.7(a) (1) (ii), shall:

(i) Review relevant State laws, Executive orders, internal
directives, standards, and guidelines;

(ii} Review the crganization of the State's review process;

(iii) Solicit and consider the comments of Federal and State
agencies, local governments, Indian tribes, and the public;

(iv) Review the results of program reviews carried out by the
Secretary; and

(v) Review the record of State participation in the section 106
process.

(3) The Council will enter into an agreement with a State under this
section only upon determining, at minimum, that the State has a demonstrated
record of performance in the section 106 process and the capability to
administer a comparable process at the State level.

(4) A State agreement shall be developed through consultation between
the State Historic Preservation Officer and the Council and concurred in by
the Secretary before submission to the Council for approval. The Council may
invite affected Federal and State agencies, local governments, Indian tribes,
and other interested persons to participate in this consultation. The
agreement shall:

(1) Specify the historic preservation review process employed in
the State, showing that this process is at least as effective as, and no more
burdensome than, that set forth in these regulations;
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(ii) Establish special provisions for participation of local
governments or Indian tribes in the review of undertakings falling within
their jurisdiction, when appropriate;

(iii) Establish procedures for public participation in the State
review process;

(iv) Provide for Council review of actions taken under its terms,
and for appeal of such actions to the Council; and

{v) Be certified by the Secretary as consistent with the
Secretary's Standards and Guidelines for Archaeology and Historic
Preservation.

(5) Upen concluding a State agreement, the Council shall publish notice
of its execution in the Federal Register and make copies of the State
agreement available to all Federal agencies.

(b) Review of undertakings when a State agreement is in effect.

(1) When a State agreement under s 800.7(a) is in effect, an Agency
Official may elect to comply with the State review process in lieu of
compliance with these regulations.

{2) At any time during review of an undertaking under a State agreement,
an Agency Official may terminate such review and comply instead with ss 800.4
through 800.6 of these regulations.

(3) At any time during review of an undertaking under a State agreement,
the Council may participate. Participants are encouraged to draw upon the
Council's expertise as appropriate.

{c) Monitoring and termination of State agreements.

(1) The Council shall monitor activities carried out under State
agreements, in coordination with the Secretary of the Interior's approval of
State programs under section 101(b) (1) of the Act. The Council may request
that the Secretary monitor such activities on its behalf.

{2} The Council may terminate a State agreement after consultation with
the State Historic Preservation Officer and the Secretary.

(3) A State agreement may be terminated by the State Historic
Preservation Officer.

(4) When a State agreement is terminated pursuant to s 800.7(c)(2) and
(3), such termination shall have no effect on undertakings for which review
under the agreement was complete or in progress at the time the termination
occurred.

s 800.8 Documantation requirements.
{a) Finding of ne¢ adverse effect. The purpose of this documentation is to
provide sufficient information to explain how the Agency Official reached the

finding of no adverse effect. The required documentation is as follows:

(1) A description of the undertaking, including photographs, maps, and
drawings, as necessary;

(2) A description of historic properties that may be affected by the
undertaking;

October 1997 Release




Historic Preservation Fund Grants Manual 36 CFR 800

Appendices Page 11
15—

(3) A description of the efforts used to identify historic properties;

(4) A statement of how and why the criteria of adverse effect were found
inapplicable; and

(5) The views of the State Historic Preservation Officer, affected local
governments, Indian tribes, Federal agencies, and the public, if any were
provided, as well as a description of the means employed to solicit those
views.

(b) Finding of adverse effect. The required documentaticn is as follows:

(1) A description of the undertaking, including pheotographs, maps, and
drawings, as necessary;

{2) A description of the efforts to identify historic properties;

{3) A description of the affected historic properties, using materials
already compiled during the evaluation of significance, as appropriate; and

(4) A description of the undertaking's effects on historic properties.

(c) Memorandum of Agreement. When a memorandum is submitted for review in
accordance with s 800.6(a) (1), the documentation, in addition te that
specified in s 800.8(b), shall also include a description and evaluation of
any proposed mitigation measures or alternatives that were considered to deal
with the undertaking's effects and a summary of the views of the State
Historic Preservation Officer and any interested persons.

(d) Requests for comment when there is no agreement. The purpose of this
documentation is to provide the Council with sufficient information to make an
independent review of the undertaking's effects on historic properties as the
basis for informed and meaningful comments to the Agency Official. The
required documentation is as follows:

{1} A description of the undertaking, with photographs, maps, and
drawings, as necessary;

(2) A description of the efforts to identify historic properties;

(3) A description of the affected historic properties, with information
on the significant characteristics of each property;

{4) A description of the effects of the undertaking on historic
properties and the basis for the determinations;

(5) A description and evaluation of any alternatives or mitigation
measures that the Agency Official proposes for dealing with the undertaking's
effects;

{6) A description of any alternatives or mitigation measures that were
considered but not chosen and the reasons for their rejection;

(7) Documentation of consultation with the State Historic Preservation
Officer regarding the identification and evaluation of historic properties,
assessment of effect, and any consideration of alternatives or mitigation
measures;

(8) A desecription of the Agency Official's efforts to obtain and
consider the views of affected local governments, Indian tribes, and other
interested persons:
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(9) The planning and approval schedule for the undertaking; and

(10) Copies or summaries of any written views submitted to the Agency
Official concerning the effects of the undertaking on historic properties and
alternatives to reduce or avoid those effects.

s 800.9 Criteria of effect and adverse effact.

(a) An undertaking has an effect on a historic property when the undertaking
may alter characteristics of the property that may qualify the property for
inclusion in the National Register. For the purpose of determining effect,
alteration to features of a property's location, setting, or use may be
relevant depending on a property's significant characteristics and should be
considered.

(b} An undertaking is considered to have an adverse effect when the effect on
a historic property may diminish the integrity of the property's lecation,
design, setting, materials, workmanship, feeling, or association. Adverse
effects on historic properties include, but are not limited to:

(1} Physical destruction, damage, or alteration ¢f all or part of the
property;

(2) Isolation of the property from or alteration of the character of the
property's setting when that character contributes to the property's
qualification for the National Register;

(3) Introduction of visual, audible, or atmospheric elements that are
out of character with the property or alter its setting;

(4) Neglect of a property resulting in its deterioration or destruction;
and

(5) Transfer, lease, or sale of the property.

(c) Effects of an undertaking that would otherwise be found to be adverse may
be considered as being not adverse for the purpose of these regulations:

(1) When the historic property is of value only for its potential
contribution to archeological, historical, or architectural research, and when
such value can be substantially preserved through the conduct of appropriate
research, and such research is conducted in accordance with applicable
professional standards and gquidelines;

{2} When the undertaking is limited to the rehabilitation of buildings
and structures and is conducted in a manner that preserves the historical and
architectural value of affected historic property through conformance with the
Secretary's "Standards for Rehabilitation and Guidelines for Rehabilitating
Historic Buildings", or

(3) When the undertaking is limited to the transfer, lease, or sale of a
historic property, and adequate restrictions or conditions are included to
ensure preservation of the property's significant historic features.

s B800.10 Protecting Nationa)l Historic Landmarks.

Section 110(f) of the Act requires that the Agency Official, to the maximum
extent possible, undertake such planning and actions as may be necessary to
minimize harm to any National Historic Landmark that may be directly and
adversely affected by an undertaking. When commenting on such undertakings,
the Council shall use the process set forth in ss 800.4 through 800.6 and give
special consideration to protecting National Historic Landmarks as follows:
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(a) Any consultation conducted under s 800.5(e) shall include the Council;

(b) The Council may request the Secretary under section 213 of the Act to
provide a report to the Council detailing the significance of the property,
describing the effects of the undertaking on the property, and recommending
measures to avoid, minimize, or mitigate adverse effects; and

(c) The Council shall report its comments, including Memoranda of Agreement,
to the President, the Congress, the Secretary, and the head of the agency
responsible for the undertaking.

s 800.11 Properties discovarad during implementation of an undaertaking.

(a) Planning for discoveries. When the Agency Official's identification
efforts in accordance with s 800.4 indicate that historic properties are
likely to be discovered during implementation of an undertaking, the Agency
Official is encouraged to develop a plan for the treatment of such properties
if discovered and include this plan in any documentation prepared to comply
with s 800.5.

(b) Federal agency responsibilities.

(1) When an Agency Official has completed the section 106 process and
prepared a plan in accordance with s 800.11(a), the Agency Official shall
satisfy the requirements of section 106 concerning properties discovered
during implementation of an undertaking by following the plan.

(2) When an Agency Official has completed the section 106 process
without preparing a plan in accordance with s 800.11(a) and finds after
beginning to carry out the undertaking that the undertaking will affect a
previously unidentified property that may be eligible for inclusion in the
National Register, or affect a known historic property in an unanticipated
manner, the Agency Official shall afford the Council an opportunity to comment
by choosing one of the following courses of action:

(1) Comply with s 800.6;

(ii) Develop and implement actions that take into account the
effects of the undertaking on the property to the extent feasible and the
comments from the State Historic Preservation Officer and the Council pursuant
to s 800.11(c); or

{iii) If the property is principally of archeological value and
subject to the requirements of the Archeological and Historic Preservation
Act, 16 U.S.C. 469(a)~(c), comply with that Act and implementing regulations
instead of these regulations.

(3) Section 106 and these regulations do not require the Agency Official
to stop work on the undertaking. However, depending on the nature of the
property and the undertaking's apparent effects on it, the Agency Official
should make reasonable efforts to avoid or minimize harm to the property until
the requirements of this section are met.

(¢) Council comments.

(1) When comments are requested pursuant te s 800.11(b) (2) (i), the
Council will provide its comments in a time consistent with the Agency
Official's schedule, regardless of longer time periods allowed by these
regulations for Council review.

(2) When an Agency Official elects to comply with s 800.11(b) (2) (ii),
the Agency Official shall notify the State Historic Preservation Officer and
the Council at the earliest possible time, describe the actions proposed to
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take effects into account, and request the Council's comments. The Council
shall provide interim comments to the Agency Qfficial within 48 hours of the
request and final comments to the Agency Official within 30 days of the
request.

{3) When an Agency Official complies with s 800.11(b) (2) (iii), the
Agency Official shall provide the State Historic Preservation Officer an
oppertunity to comment on the work undertaken and provide the Council with a
report on the work after it is undertaken.

(d) Other considerations.

(1) When a newly discovered property has not previously been included in
or determined eligible for the National Register, the Agency Official may
assume the property to be eligible for purposes of section 106.

(2) When a discovery occurs and compliance with this section is
necessary on lands under the jurisdiction of an Indian tribe, the Agency
Official shall consult with the Indian tribe during implementation of this
section's requirements.

s 800.12 Emergency undertakings.

(a) When a Federal agency head proposes an emergency action and elects to
waive historic preservation responsibilities in accordance with 36 CFR 78.3,
the Agency Official may comply with the requirements of 36 CFR Part 78 in lieu
of these regulations. An Agency Official should develop plans for taking
historic properties into account during emergency operations. At the request
of the Agency Official, the Council will assist in the development of such
plans.

(b) When an Agency Official proposes an emergency undertaking as an essential
and immediate response to a disaster declared by the President or the
appropriate Governor, and s B800.12(a) does not apply, the Agency Official may
satisfy section 106 by notifying the Council and the appropriate State
Historic Preservation Officer of the emergency undertaking and affording them
an copportunity to comment within seven days if the Agency 0fficial considers
that circumstances permit.

(c) For the purposes of activities assisted under Title I of the Housing and
Community Development Act of 1974, as amended, s 800.12(b) also applies to an
imminent threat te public health or safety as a result of natural disaster or
emergency declared by a local government's chief executive officer or
legislative body, provided that if the Council or the State Historic
Preservation Officer objects, the Agency Official shall comply with ss 800.4
through 800.6.

{d) This section does not apply to undertakings that will not be implemented
within 30 days after the disaster or emergency. Such undertakings shall be
reviewed in accordance with ss B800.4 through 800.6.

s 800.13 Programmatic Agreements.

(a) Application. An Agency Official may elect to fulfill an agency's section
106 responsibilities for a particular program, a large or complex project, or
a class of undertakings that would otherwise require numerous individual
requests for comments through a Programmatic Agreement. Programmatic
Agreements are appropriate for programs or projects:

(1) When effects on historic properties are similar and repetitive or
are multi~State or national in scope:

{2) When effects on historic properties cannot be fully determined prior

October 1997 Release




Historic Preservation Fund Grants Manual 36 CFR 800

Appendices Page 15
L~ U

to approval;

(3) When non-Federal parties are delegated major decision making
responsibilities;

(4) That involve development of regicnal or land-management plans; or
{3) That involve routine management activities at Federal installations.

(b) Consultation process. The Council and the Agency Official shall consult to
develop a Programmatic Agreement. When a particular State is affected, the
appropriate State Historic Preservation Officer shall be a consulting party.
When the agreement involves issues national in scope, the President of the
National Conference of State Historic Preservation Officers or a designated
representative shall be invited to be a consulting party by the Council. The
Council and the Agency Official may agree to invite other Federal agencies or
others to be consulting parties or to participate, as appropriate.

(c) Public involvement. The Council, with the assistance of the Agency
Official, shall arrange for public notice and involvement appropriate to the
subject matter and the scope of the program. Views from affected units of
State and local government, Indian tribes, industries, and organizations will
be invited.

(d) Execution of the Programmatic Agreement. After consideration of any
comments received and reaching final agreement, the Council and the Agency
Official shall execute the agreement. Other consulting parties may sign the
Programmatic Agreement as appropriate.

(e) Effect of the Programmatic Agreement. An approved Programmatic Agreement
satisfies the Agency's section 106 responsibilities for all individual
undertakings carried out in accordance with the agreement until it expires or
is terminated.

(f) Notice. The Council shall publish notice of an approved Programmatic
Agreement in the Federal Register and make copies readily available to the
public.

(g) Failure to carry ocut a Programmatic Agreement. If the terms of a
Programmatic Agreement are not carried out or if such an agreement is
terminated, the Agency Official shall comply with ss 800.4 through 800.6 with
regard to individual undertakings covered by the agreement.

s B00.14 Coordination with other authorities.

To the extent feasible, Agency Officials, State Historic Preservation
Cfficers, and the Council should encourage coordination of implementation of
these regulations with the steps taken to satisfy other historic preservation
and environmental authorities by:

(a) Integrating compliance with these regulations with the processes of
environmental review carried out pursuant to the National Environmental Policy
Act, and coordinating any studies needed to comply with these regulations with
studies of related natural and social aspects;

{b) Designing determinations and agreements to satisfy the terms not only of
section 106 and these regulations, but also of the requirements of such other
historic preservation authorities as the Archeological and Historic
Preservation Act, the Archeological Resources Protection Act, section 110 of
the National Historic Preservation Act, and section 4(f) of the Department of
Transportation Act, as applicable, so that a single document can be used for
the purposes of all such authorities;
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(c) Designing and executing studies, surveys, and other information-gathering
activities for planning and undertaking so that the resulting information and
data is adequate to meet the requirements of all applicable Federal historic

preservation authorities; and

(d) Using established agency public invelvement processes to elicit the views
of the concerned public with regard to an undertaking and its effects on
historic properties.

8 800.15 Counterpart ragulations.

In consultation with the Council, agencies may develop counterpart regulatioens
to carry out the section 106 process. When concurred in by the Council, such
counterpart regulations shall stand in place of these regulations for the
purposes of the agency's compliance with sectioen 106.
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ANALYSIS OF PROPOSED LEGISLATIVE RULES

starff Counsel: Rita A. Pauley

Date: August 12, 1998
Agency: Division of Culture and History
Subject: Standards and Procedures for Administering State

Historic Preservation Programs, 82 CSR 2

PERTINENT DATES

Filed for public comment: September 22, 1997

Public comment period ended: October 24, 1997

Filed following public comment period: October 28, 1997
Filed LRMRC: October 28, 1997

Filed as emergency: N/A 2 € ]
(rg;‘—' Ll WM& F’&
Fiscal Impact: N/A e Tt
ABSTRACT o

[

The proposed rule amends a current legislative fule. -
purpose of this rule is to establish the guldellnés»Aforcgthe
placement on the state register of historic places. Tt adopts
standards for the rehabilitation of historic structures when the
state is involved in the project. The rule also establishes
procedures for the Division of Culture and History to utilize when
reviewing the effect of state projects on funds available for
historic places and for expenditure of state funds for threatened
and endangered historic properties.

Primarily the changes proposed for this rule are technical
clean-up to conform with language and stylistic changes that have
occurred since the rule was last revised.

Section six of the proposed rule attempts to establish
procedures by which the Division may assist the State Fire Marshal
in developing compliance alternatives to the fire and building
codes for structures eligible for the state historic register. The
agency has exceeded its authority in two aspects of this section by
compelling other agencies to take some specific action. First, it
requires the Fire Marshall to "provide compliance alternatives if
the normal requirements would damage the integrity of the
structure." The agency is only authorized by WVC §29-1-8a (4) to
"review of historic structures in accordance with compliance
alternatives and other provisions in any state fire regulation, and
shall coordinate standards with the appropriate regulatory
officials regarding their application;" Second, the rule requires
local building officials to use the proposed model code provided in

1



the rule as a guideline to determine alternatives to the local
building code if its requirements would damage the integrity of an
historic structure.

AUTHORITY

Statutory authority: W.Va. Code, §29-1-8(d), which provides, in
part, as follows:

(d) The director shall promulgate rules
and regulations with the approval of the
archives and history commission and 1in
accordance with chapter twenty-nine-a of this
code concerning. (" Tne professional
policies and functions of the historic
preservation section; (2) the review of, and,
when required, issuance of permits for, all
undertakings permitted, funded, licensed or
otherwise assisted, in whole or in part, by
the state as indicated in subsection (a) of
this section, in order to carry out the duties
and responsibilities of the section; (3) the
establishment and maintenance of a West
Virginia state register of historic places,
including the <c¢riteria for eligibility of
buildings, structures, sites, districts and
objects for the state register and procedures
for nominations to the state register and
protection of nominated and listed properties;
(4) the review of historic structures in-
accordance with compliance alternatives and
other provisions in any state fire regqulation,
and shall coordinate standards with the
appropriate regulatory officials regarding
their application; (5) review of historic
structures in conjunction with existing state
or local building codes, and shall coordinate
standards with the appropriate regulatory
officials for their application; and (6) such
other rules and regulations as may be deemed
necessary to effectuate the purposes of this
article.




Yes, section six attempts to exercise the authority given to
the Fire Marshall in WVC §29-3-5 (c).

No, the final agency approved rule does not have the
authorization of the Chairman of Archives & History Commission per
WVC §29-1-5.

VIII. OTHER.

Counsel has suggested technical modifications.
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NOTICE OF ACTION TAKEN BY LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TO: Ken Hechler, Secretary of State, State Register
TO: Lora A. Lamarre

Division of Culture & History

Capitol Complex

Cultural Center

FROM: Legislative Rule-Making Review Committee

Proposed Rule: Standards and Procedures for Administering State Historic
Preservation Programs, 82CSR2

The Legislative Rule-Making Review Comunittee recommends that the West Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule
(a) as originally filed )
(b) as modificed by the agency —
2. Authorize the agency to promulgate part of the Legislative rule;

a statement of reasons for such recommendation is attached.

3. Authorize the agency to promulgate the Legislative rule with
certain amendments; amendments and a statement of reasons
for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule as
modified with certain amendments: amendments and a
statement of reasons {or such recommendation is attached.



