o DEPARTMENT OF CULTURE AND HISTORY
,_L.ﬁjlml;_u

STATE OF WEST VIRGINIA
~ ARCH A. MOORE, JR., GOVERNOR

NORMAN L. FAGAN, COMMISSIONER

=
2
P
T
=
June 5, 1985 Lo
' o
=
: U
The Honorable Ken Hechler - o) T TT—
Secretary of State - s
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Dear Mr. Hechler:

We herewith file West Virginia Legislative Rules, 29-1-6(3), regarding
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Thank wecu for your attention to this matter.
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A LEGISLATIVE RULES
DEPARTMENT OF CULTURE AND HISTORY

SERIES |
Title: Certified Local Government Program
Section . General R
I.ﬁl Scope - These regutations establish general rules

for the certification of local governments to participate in the
National Historic Preservation Program with the state and atlow
local governments to apply for matching funds with the State
Historic Preservation Officer and review nomination of properties
to the National Register of Historic Places.

. g2 Authority - § 29-1-6(5)

.83 Filing Date - June 5, 1985

.64 Effective Date - June [7, 1985
Section 2. Definiticons
" "2 .01 . "Local Government" - is a city, county,
municipality, or other general purpose political subdivision of

2.02 "Historic Landmark Commission” - (HLC) or
"Commission" means & board, ceocuncil, commissicon, or other similar
body established by state or iocal legislation,

2.03 "Certified Local Government" - means any local

goevernment certified as meeting the requirement set forth in this
document.

2.04 "State Historic Preservation Officer™ - means the
Official in the Department of Culture and History appointed by the
Governor to carry out the provisions of the National Historic
Preservation Act of 1966, as amended, in West Virginia.

2.08 "Sec¢retary" - means the United States Secretary of
the Interior.




Deparitment of Culture and History
Legislative Rule
Chapter 29-1

Series i
Section 3

Section 3. Infroduction

3.¢1 General! Purposes - since |966, when Congress
established a preservation program for the Uniited States, the
national historic preservation program has operated as a
decentralized partnership between the federal government and the
states. tn the simplest of terms, the federal government
estabiished a preogram of identification, evaluation and protection
of historic properiies which the states, primarily, carry outf.
The success of that working relationship prompted Congress to
expand the partnership t¢e provide for participation by laocal

governments. The National Historic Preservation Amendments Act of
1980 (P.L. 96-515) contains the legal basis for the new
federal-state-loccal preservation partnership. The federal |aw

direcis the State Historic Preservation Officer and the Secretary
of the Interior to certify local gevernments to participate in
this partnership and specifies several requirements which the

lecal government must meet. The purpose of these regulations is
to implement that partnership in West Virginia. The role of the
"certified local governments" in the partnership involves {7

eligibitity to apply to the &Sitste Historic Preservaticon Officer,
for matching funds earmarked for "certified local governments,™"
and 2} responsibility for review of nominations of properties to
the National Register of Historic Places. C.L.G."s wiill help to
promote the preservation of prehistoric and historic sites,
structures, objects, buildings and historic districts by
establishing a partnership between the local government and the
West Virginia State Historic Preservation Gffice (SHPO), a unit of
the West Virginia Department of Culture and History, which seeks

to encourage and expand local invelvement in preservation issues.
This partnership wilil help to insure that: historic preservation
issues are understood and addressed at the local levei; local

interests and concerns are identified in the evaluation and
nomination process of the SHPO; information concerning local
historic preservation issues is provided to the SHPO and to the

pubiic; tocal! landmark legislation and historic preservation
commissions are established in localities where they do not vet
exist and are updated, [f necessary, where they already exist;
existing inventory data and technical information is made

available to the local community preservation needs.

In order fto beceme certified, a local government
must meet several requirements, chief of which are tc have enacted
an historic preservation ordinance and appointed a qualified
Historiec Preservation Commission. The Federal Act directs the
State Historic Preservation Officer (3HPO) and the Secretary of
the Interior to certify {ocal governments to participate in ihe

partnership.
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Department of Culture and History
Legistative Rule

Chapter 2¢-1

Series |

Section 4

Section 4. Reguyirements for Certificatjion of Local
Governmeni Programs in West Virginia
4 .01 Enfercement - local government must "enforce
appropriate state or local legislation for the designation and

protection of historic properties. "

a. The loca! governmenti must have esiablished,
through ordinance or county order, a municipal or county hisioric
landmark commission or commission under provisions of the West
Virginia State Code, Chapter 8, Article 26A.

b. The commission must establish a clearly defined
process for the local designation and protection of significant
individual! histeric properties (landmarks) and/or historic

districts. Both the criteria for determining significant
properties and the proccedure for designating and protecting those
properties must be defined. Additionally, the local government

must have the legal capacity to enforce legislation that is en or
may be on the books relating to the designation and protection of

properties.

4_02 Establishment cf Review Commission - local
government shall "have established an adequate and gquaiified _
historic preservation review commission by staie or iocal

legisiation.®

a. The local government shall have creaied a
historic landmark commission or commission, consisiing of five (5]
members, to carry out the provisions of the ordinance or order.

b. HLC or commission membership shall be drawn from
among persons with demonstrated interesi, competence, or knowiedge
in historic preservation and local histeory. To the extent
available in the community, members of the HLC shatll be

preservation-related professionals (including the professicons of
history, architecture, architectural history, pianning, real
estate, American studies, gecgraphy, landscape architecture, law,

engineering, or archaealogy?l. When a discipline is not
represented in the commission membership, commissioners shall seek
expertise in this area when reporting on National Register
nominations and other actions that will impact properties which
are normally evaluated by a professional in such discipline. This
may be accomplished through consultaticn with universities or
colleges. Prior to the consultation process, the commission must

notify the State Historic Preservation Officer in writing that the
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Department of Culture and History
Legislative Rule

Chapter 28-1

Series |

Section 4

appropriate professional assistance has been obtained and
identified.

c. The local government, be certified without the
minimum number or types of professional disciplines, must report
to the SHPO's satisfaction that it has made a reasonable effort to
fill those positions. The requirements faor professional
representation on the commission shall not exceed thosze of the
State Review Board.

d. Commission meetings shall be held at regular
intervals at least four fimes each year, adveritised in advance,
and cpen to the pubiic. The Commission shall establish rules of

procedure or by-laws incifuding a code of conduct.

e. The Commisszsion shall transmit an annual report of
its activities to the State Historic Preservation Officer. Such
reports shall include, at a8 minimum, new designations made,
progress on survey activities, and attendance records. Repeorts
shali be submitied within sixty days after the end of the fiscal
year for the local government or portion ¢f the fiscal year in the
first vear of the establishment of the commission. These reports

will be reviewed and evaluated by the SHFO te ensure that the
Commission's activities are consistent with the State Historic
Preservation Plan.

f. The commission shal! monitor and repori to the
State Historic Preservation Officer any activity affeciing any
property in its jurisdiction listed in the National Register of

Historic Places.

g. Records of proceedings shall be iransmitted to
the State Historic Preservation Officer at the same time they are
transmitied t¢ the members of the commission.

h. In addition to the above stated duties, and those
specified in the State Code, Chapter 8, Article 28A, the
commission shall report on all proposed National Register
naminations for properties within the boundaries of the CLG's
jurisdiction. When a commission reviews a nominatien which is
normaliy evaluated by a professional in a specific discipliine, and

that discipl!ine is not represented on the commission, the
commission must seek expertise in that discipline before rendering
its decision. This can be accomplished through censulting or by
other means that the SHPO has determined to be appropriate.
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Department of Culture and History
Legisiative Rule

Chapter 29-1

Series |

Zection 4

i Commission responsibilities must be complementary
to and carried out in coordination with those of the State .
Historic Preservation Office as cutlined in 368 CFR 61.4 (b1l. The
State Historic Preservation Office shall cooperate with the HLC or
commission by making available materials and training to provide a
working knowledge of the rcles and operations of Federal, State
and local preservation programs.

4.03 System for Survey and Inventory - The local
government "maintains a system for the survey and inventory of
historic properties."”

a. The toca!l government musi carry oui a systematic
and professionaliy comprehensive method of inventorying historic

properties as outiined in the SHPO's Wesi{ Mirginia Historigc

RBesoyrce Survey Handbook. This survey information must be clearly
organized and accessible te the public. The State Historic

Preservation Office should be consuited in the initial development
of such a system, and inventory forms should be those used by the
State Historic Preservation Officer. The local inventory should
alsa clearly indicate these properties which have been designated
local landmarks as well as those [isted on the National Register
of Historic Places. The local government survey shall in all
cases be coordinated wiih and complementary to those cf the State.

b. The local government must submit & copy of
inventory documentation for all Jocally surveyed resources to the
State Hisioric Preservation Office.

c. The State Historic Preservation Office may
request additional survey and inventory data from the local
govarnment as part of the development of the state’s comprehensive
planning process (RP3J.

d. All inventory material shall be updaied every
third vear to reflect changes, alterations and demolitions.

£.04 Public Participation - Local governments "provide
for adequate public participaticn in the local historic
preservation programs, including the process of recommending
properties for nomination teo the National! Register," as outiined

in CFR. 61.5 (c) (4.3,

’
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Depariment of Culture and History
Legisiative Rule

Chapter 29-|

Series |1

Section 4

a. Al meetings of the commission shail adhere to
the West Virginia Open Law €6-8A-| et. segq.

b. Careful minutes shall be kept of all actions and
all responsibilities of the commission and must be kept on file
and available to the public upon reguest.

c. The SHPO and the CLG will cooperate to provide
adequate opportunity for public participaticon in the nomination of
properties to the National Register. All reports submitted by the

CLG to the SHPO regarding historic properties shal! include
assurances of public input. The CLG shal!ll retain a list of all
persons contacied during the review and comment pericd and record
responses which they recejved. lf a public meeting was held, a
fist of those atitending shal! be included in the report.

d. The l1ocal government must perform the
responsibilities delegated to it under the National Historic

Preservation Aci, as amended.

Section 5. Process for Ceriification of Local Governoments
Tn West Virgini

5.0 Request for Certification - The chief elacteg

official of the appropriate local governing body shall request
certification from the West Virginia Historic Preservation Office.
The request for certification shali include the following:

& . A written assurance by the chief elecied official
that the local government does fulfill all the standards for

certification outlined above.

b. A copy of the local historic landmark ordinance
or order.

c. A listing of districts and designated historic
landmarks under the local ordinance together wiith statements of
the historical significance of the properties and maps including
their locations.

d. Resumes of each of the members of the historic
f{andmark commission including credentials of member expertise in
fields related to historic preservation. Where no professional
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Department of Culture and History
Legislative Rule

Chapter 29-1

Series |

Section 5

members have been appointed an explanation and information

demonstrating good faith efforts to obtain such members shail be
included.

e. A set of goals and objectives for the coming
year.

£.02 State Historic Preservation Office Response to Local

Government Reguest -~ the West Virginia State Historic Preservation
Office shal! respond to the chief elected official within 60 days
of the receipt of an adequately documented written reguest. The

reguest for certification may be made at any time throughout the
year and is separate from requests for funding from the Historic
Preservation Fund.

5.03 Determination that Local Gevernment Fulfills
Requirements for Certification - if the 8tate Historic
Preservation Officer determines that the local government fulfills
the requirements for certification, the State Historic
Preservation Officer will prepare a written certification
agreement with the local government that 1lists the specific
responsibilities of the leocal government where certified. These
respensibilities will include those powers and duties as stated in
4.2, The SHPO will notify the United States Secretary of the
Interior, or designee and furnish a copy of the approved reguest
and the certification agreement and shall respond to the local

governmenit within fifteen days of the Secretary’'s response. -

5.04 Local Government Certification to Pariicipate - the
local government shali be certified to participate in the national
historic preservation program if no comment is received by tihe
SHPO from the Becretary of the interior within 15 working days.
The certification agreement between the SHPO and the local
government will then be final.

5.05 Local Government Condition for Continued
Certification - once a local government is certified it remains
certified without further acticon unless after substantive review,
the SHPO recommends and proceeds with decertification or the local
government requests that they no longer be certified.

Section 6. Certified Local Governmeni Participaition in ihe
Momination Process for the National Register of

Higstoric Places (Nationai Historiec Preservation Act,
Section 101 (¢l(C232

Page 7




Department of Culture and History
Legistative Rule

Chapter 29-1}

Series |

Section 6

6.01 Notification of Commission by SHPO of National
Register Nomination of Property Within Local Government
Jurisdiction - before a property within the jurisdiction of the
certified local government may be considered by the State to be
nominated to the Secretary for inclusion on the National Register,

the State Historic Preservation Officer shall notify the ocwner,
the applicable chief local electad official, and the local
historic preservation commission. The commission, after
reasonable cpportunity for pubiic comment, shaitl prepare a report
as to whether or nhot such property, in its opinion, meets the
criteria of the National Register. Within sixiy days of notice
from the State Historic Preservation Offlcer, the chief local
elected official shall transmit the report of the commission and

his recommendation fo the BState Historic Preservation Qfficer.
Except as provided below, {(6.2) after receipt of such report and
recommendation, or if ne such report and recommendation are

received within sixty days, the state shail make the nomination
pursuant ito Section 101(a) of the National Historic Preservation
Act, as amended. The state may expedite such process with the

concurrence of the certified leccal government.

6.02 Commission and Chief Local Elected Official
Recommend that a Property not be Nominated to the National
Register - (National Historic Preservation Act, Section [0lC(cg)
(21 (b, 1f both the commission and the chief local elected
official recommend that a property not be nominated to the
National Register, the State Historic Preservation Officer shall
take no further action, unless within thirty days of the receipt
of such recommendation by ihe State Historic Preservation Officer

an appeal is filed with the state. If such an appeal is filed,
the State shall follow the procedures for making a nomination

pursuant toc established procedures (section I01Ca) of the Act).
Any report and recommendation made under this section shall be

included with any nomination submitted by the sitate te the
Secretary.

6.03 Commission Opiion for Required Professional
Qualifications and Review of National Register Nominations - Al
noeminations, when sent by the State Historic Preservation Officer

to the HLC or commission for comment, will be classified as
primarily historic, archaeclogical, and/er architectural in
nature. o

If a HLC or commission does not have a professional
member with the necessary federal qualifications in the area, the
HLC can obtain the opinion of a qualified professional in the area
and consider their opinion in their recommendation.
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Department of Culfure and Hisftory
Legistative Rule

Chapter 29-1

Series |

Section 8

6.04 Commission Qualification for Federal Pass Through
Funds - Federal regulations also require that commissions possess
certain qualifications in order to receive federal pass through
funds. These are explained in Section 4.02.
Section 7 Process for Monitoring and Degertification of

Certified Local vern n o ) ) 3

7.01 Performance Review of Certified Local Government by
SHPO ~ The SHPO wiii review the commission’'s annual report to
insure that the performance of the local government is consistent
with the State Historic Preservation Plan. If the SHPQ determines

that the performance of a certified local government is not in
conformance with the certification agreement and the State
MHistoric Preservation Plan the State Historic Preservation Officer

sha!! document that determination and recommend to ithe certified
local government steps which may be taken to improve their
performance. The Historic Preservation Office shall also review
the administration of funds allocated from the Historic
Preservation Fund, and other decumenis as necessary. The SHPQ
shall maintain written records for all SHPO evaluations of CLG's

so0 that they may be available to the Secretary at any time.

7.02 Time-table for C.L.G. Improvement - The certified
. toca! government shall have no less than thirty days nor more than
one hundred twenty days to implement improvements acceptable to
the State Historic Preservation Officer. The SHPO shall provide
advice and assistance when CLG performance is inadequate.

7.03 Revocation of Certification - |If the State Historic
Preservation Officer determines that sufficient improvement has
not occurred, the State Historic Preservation Officer shall
recommend the revocation of the certification of the certified
local government to the S8escretary citing specific reasons for the

recommendation. {f the local government is dec¢ertified, the SHPC
wil!l terminate any financial! assistance and will conduct a closeup
review of any funds received from the SHPO by the CLG. This

closeout will follow procedures specified in the Nationat Register

Programs Guidelines.

7.04 Final! Approval for C.L.G. Decertification - SHFO
recommendations for CLG decertification shall be approved and
final if the Secretary does not object within 30 days of receipt
of 8HPO recommendations for decertification.
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Department of Culture and History
Legislative Rule

Chapter 29-1
Series !
Section 8
Section 8. Transfer of Hisforic Preservation Funds to
Certified Local Govermments

8.0 General Purposes - A minimum of |0 percent of the
state’'s annua! apportionment from the Historic Preservation Fund
of the Department of the Interior will be set aside for transfer
to qualified CLG's in accordance with the Naticnal Historic
Preservation Act as amended. In any vyear in which the fotal
Historic Preservation Fund apprapriation exceeds $65 million,
one-half of the amount over $65 million will also be transferred

to CLG according to procedures to be provided by the Secretary.

8.02 Grants Awards Basis, Application, and Eligible
Activities - All CLG's are eligibie to apply for funds but will

nct automatically receive funds. Grants will be awarded on a
competitive basis. Applications for funds wili be separate from
applications for certification. Applications for funds will be
evaluated by the SHPOC and reviewed by the State Review Board and
recommendations will be made to the West Virginia Archives and
History Commission. In general, eligible activities will include

any project which furthers the goals of identification,
evaluation, nominatien and protection of the community’'s cultural
resources and allows the CLG to carry out the minimum reguirements
specified in its local legislation or responsibilities delegated
te it by the Siate Historic Preservation Officer. This could
include survey, reviewing nominations and properties to the
HMational register, public educaticn programs, planning studies and
research. Priority witl be given to prejects which assist in the
establishment of a process for incorporation of the consideration
of historic preservation goals and objectives with the community’s
planning process, which ingrease the community’s awareness and
understanding of historic preservation values, or increase the
capability and effectiveness of the local government in addressing
local historic preservation issues and needs.

8.03 Project Eligibiiity in Accordance with National
Register Programs Manual - All funded projects must be eligible
for assistance in accordance with the National Register Programs
Manual and must be consistent with the West Virginia comprehensive
historic preservation planning process (RP32.

8§.04 Distribution of Funds to Produce Impact and
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Department of Culture and History
Legislative Rule

Chapter 29-1|

Series |

Section 8

Measurable Resuilts - The SHPC wil! make every effort to distribute
the funds set aside for CLG”s to the maximum number of
jurisdictions to the extent such distribution is consistent with
36 CFR 81.7 (f) (1) which states that the amount awarded {o any
applicant must be sufficient to produce a specific impact. This
requiremeni to provide sufficient funds to produce measurable
results cannot be waived regardliess of the number of eligible
CLG"s which apply for funds.

Under nerma}l circumstances no CLG will receive more
than 30 percent of the total amecunt of funds availabie from the
CLG set aside. The SHPO witil also sesek a reasonable distributfion
between urban and rural areas. The 8SHPO will make available, upon
request, the rationale for the applicants selected and the amount

awarded.

8.05 Application and Selection Criteria - Project
application forms and selection criteria will be made available
through individual notification and public advertisement from the
SHFO of the West Virginia Department of Culture and History in
June of each year, The criteria will be coordinated with those
used to select survey and planning grants during that fiscal year.
Funds must be applied for by August 30 of each year. Funding in
any prior year does not guarantee continued funding. The project
schedules and deadlines may vary from year to vear and is dependent
upon the time frame in which the Secretary of the interior
notifies the state of its apportionment from the annual Historic
Preservation Fund.

8.06 Subgraniee Regquirements and Financial Managemeni -
All CLG's which receive funding are considered subgrantees of the
state and must adhere to ali requiremenis of the National Register
Programs Manual and maintain an adeguate financial management
system as specified in Office of Management and Budget Circular

A-102 Attachment G - ("Standards for Grantee Financial Management
Systems") as well as anpy specific requirements mandated by
Congress regarding the use of such funds. Local! financiatl
management system shall be auditable in accordance with the
General Accounting Office’s Standards for Audit of Governmental _

Qrganizations, Programs. Activities & Functions. The SHPO is

responsible for proper accounting of Historic Preservation Fund
grants to CLG'"s in accordance wiih Office Managemeni and Budget
Circular A-102, Attachment P Audii Reguirements. Grants made frem
the Historic Preservation Fund cannot be used as matching
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Legislative Rute

Chapter 29-1

Series !

Section 8

share for other federal grants. Onty direct costs may be charged
as part of the project unfess the CLG has a current indirect cost
rate approved by a cognizant Federal Agency.

8.07 Limitation of Use of Funds - Use of federal funds
will be limited by all existing restrictions imposed by the
federal government. The intent of Historie Preservation Fund

assistance is to augment, not replace, existing local commitment
to historic preservation activities.

8.08 National Register Review and Funding Application -
Certification of local governments and their participation in
review and approval of National Register nominations is not
dependent upon whether or noit the CLG elects to apply for or
receives funds from the CLG set aside.
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