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TITLE 82

LEGISLATIVE RULE

DIVISION OF CULTURE AND HISTORY

SERIES 1

CERTIFIED LOCAL GOVERNMENT PROGRAM

'82-1-1. General.
1.1.  Scope.  --  This rule establishes general guidelines for the certification of local governments to participate in the National Historic Preservation Program with the state and allow local governments to apply for matching funds with the State Historic Preservation Officer and to review nominations of properties to the National Register of Historic Places.

1.2.  Authority.  --  W. Va. Code ''29-1-8 (d), 8-26A-1.

1.3.  Filing Date.  -- May 24, 1999.

1.4.  Effective Date.  -- July 1, 1999.

'82-1-2.  Definitions.
2.1.  ALocal Government@ means a city, county, municipality, or other general purpose political subdivision of the state.

2.2.  AHistoric Landmark Commission  (HLC)@or ACommission@ means a board, council, commission, or other similar body established by state or local legislation to document historic properties and advise other county or local agencies on resource protection.

2.3.  ACertified Local Government (CLG)@ means any local government certified as meeting the requirement set forth in this document.

2.4.  AState Historic Preservation Officer (SHPO)@ means the official in the Division of Culture and History appointed by the Governor to carry out the provisions of the National Historic Preservation Act of 1966, as amended, in West Virginia.

2.5.  ASecretary@ means the United States Secretary of the Interior.

2.6.  AProfessional@ means a person with a degree in one of the following fields: history, architecture, architectural history, planning, real estate, American studies, geography, landscape architecture, law engineering, or archaeology, and who meets the standards outlined in 36 CFR 61 (See Appendix C).

'82-1-3.  Introduction.
3.1.  General purposes.  The purpose of this rule is to implement the Federal-State-Local preservation partnership in West Virginia as provided for in The National Historic Preservation Amendments Act of 1980 (P.L. 95-515), as amended.  The role of the ACertified Local Governments@ in the partnership involves (1) eligibility to apply to the State Historic Preservation Officer, for matching funds earmarked for ACertified Local Governments,@ and (2) responsibility for review of nominations of properties to The National Register of Historic Places.  CLGs will help to promote the preservation of prehistoric and historic sites, structures, objects, buildings and historic districts by establishing a partnership between the local government and the West Virginia State Historic Preservation Office (SHPO), a unit of the West Virginia Division of Culture and History, which seeks to encourage and expand local involvement in preservation issues.  This partnership will help to ensure that: Historic preservation issues are understood and addressed at the local level; local interests and concerns are identified in the evaluation and nomination process of the SHPO; information concerning local historic preservation issues is provided to the SHPO and to the public; local landmark legislation and historic preservation Commissions are established in localities where they do not yet exist and are updated, if necessary, where they already exist; existing inventory data and technical information is made available to the local community preservation needs.

In order to become certified, a local government must meet several requirements, chief of which are to have enacted an historic preservation ordinance and appointed a qualified Historic Preservation Commission.  The Federal Act directs the State Historic Preservation Officer (SHPO) and the Secretary of the Interior to certify local governments to participate in the partnership.

'82-1-4.  Requirements for Certification of Local Government Programs in West Virginia.
4.1.  Enforcement.  The local government must enforce appropriate state or local laws, requirements, and ordinances for the designation and protection of historic properties.

4.1.a.  The local government must establish, through ordinance or county order, a municipal or county Historic Landmark Commission in accordance with provisions of the W. Va. Code ' 8-26A-1 et seq.

4.1.b.  The Commission must establish a clearly defined process for the local designation and protection of significant individual historic properties (landmarks) and/or historic districts.  Both the criteria for determining significant properties and the procedure for designating and protecting those properties must be defined.  A copy of guidelines can be obtained upon request from the West Virginia State Historic Preservation Office.

4.2.  Establishment of review Commission.  Local government shall AHave established an adequate and qualified Historic Preservation Review Commission by state or local legislation.@
4.2.a.  The local government must create a Historic Landmark Commission (HLC), consisting of five (5) members, to carry out the provisions of the ordinance or order.

4.2.b.  HLC membership shall be drawn from among persons with demonstrated interest, competence or knowledge in historic preservation and local history.  To the extent available in the community, members of the HLC shall be preservation-related professionals.  Members who are not professionally qualified shall demonstrate avocational experience in preservation and associated disciplines.  When a discipline is not represented in the Commission membership, commissioners shall seek expertise in this area when reporting on National Register nominations and other actions that will impact properties which are normally evaluated by a professional in such discipline.  This may be accomplished through consultation with universities or colleges.  Prior to the consultation process, the Commission must notify the State Historic Preservation Officer in writing that the appropriate professional assistance has been obtained and identified.

4.2.c.  The local government, to be certified without the minimum number or types of professional disciplines, must report to the SHPO=s satisfaction that it has made a reasonable effort to fill those positions.  The requirements for professional representation on the Commission shall not exceed those of the State Review Board.

4.2.d.  Commission meetings shall be held at regular intervals at least four (4) times each year, advertised in advance and open to the public in accordance with the provisions of W. Va. Code '6-9A-1 et seq.  The Commission shall establish rules of procedure or bylaws including a code of conduct, using standards established by the West Virginia Open Meeting Law, '6-9A-1 et seq.

4.2.e.  The Commission shall transmit an annual report of its activities to the State Historic Preservation Officer.  The report shall include, at a minimum, new designations made, progress on survey activities and commission attendance records.  The report shall be submitted within sixty (60) days after the end of the fiscal year for the local government or portion of the fiscal year in the first year of the establishment of the Commission.  The report will be reviewed and evaluated by the SHPO to ensure that the Commission=s activities are consistent with the State Historic Preservation Plan.  The annual report will adhere to the guidelines established by the SHPO.  A copy of report guidelines can be obtained from the State Historic Preservation Office.

4.2.f.  The Commission shall monitor and report to the State Historic Preservation Officer any activity affecting any property in its jurisdiction listed in the National Register of Historic Places.

4.2.g.  Records of proceedings shall be transmitted to the members of the Commission.

4.2.h.  In addition to the above stated duties and those specified in W. Va. Code '8-26A-5, the Commission shall report on all proposed National Register nominations for properties within the boundaries of the CLG=s jurisdiction.  When a Commission reviews a nomination that is normally evaluated by a professional in a specific discipline, and that discipline is not represented on the Commission, the Commission must seek expertise in that discipline before rendering its decision.  This can be accomplished by consulting with the appropriate professional or with the SHPO.

4.2.i.  Commission responsibilities must be complementary to and carried out in coordination with those of the State Historic Preservation Office as outlined in 36 CFR 61.4 (b) (please see Appendix C).  The State Historic Preservation Office shall cooperate with the HLC by making available materials and training to provide a working knowledge of the roles and operations of federal, state and local preservation programs.

4.3.  System for survey and inventory.  The local government maintain a system for the survey and inventory of historic properties.

4.3.a.  The local government must carry out a systematic and professionally comprehensive method of inventories of historic properties as outlined in the SHPO=s West Virginia Historic Resource Survey Handbook, obtainable from the State Historic Preservation Office.  This survey information must be clearly organized and accessible to the public.  The State Historic Preservation Office should be consulted in the initial development of such a system and inventory forms should be those used by the State Historic Preservation Officer.  The local inventory should also clearly indicate those properties which have been designated local landmarks as well as those listed on the National Register of Historic Places.  The local government survey shall in all cases be coordinated with and complementary to those of the state.

4.3.b.  The local government must submit a copy of inventory documentation for all locally surveyed resources to the State Historic Preservation Office within a 6 month time frame.

4.3.c.  The State Historic Preservation Office may request additional survey and inventory data from the local government as part of the development of the state=s comprehensive planning process.

4.3.d.  All inventory material shall be updated every third year to reflect changes, alterations and demolitions.

4.4.  Public participation.  Local governments must provide for adequate public participation in the local Historic Preservation Programs, including the process of recommending properties for nomination to The National Register, as outlined in 36 CFR 61.5 (c) (4.) (See Appendix C).

4.4.a.  All meetings of the Commission shall adhere to the West Virginia Open Meetings Law, '6-9A-1, et seq.  If the meeting place does not conform to American Disability Act standards, the public notice shall allow for requests for accommodation.

4.4.b.  Careful minutes shall be kept of all actions taken by the Commission and must be kept on file and available to the public upon request.

4.4.c.  The SHPO and the CLG will cooperate to provide adequate opportunity for public participation in the nomination of properties to the National Register.  All reports submitted by the CLG to the SHPO regarding historic properties shall include assurances of public input.  The CLG shall retain a list of all persons contracted during the review and comment period and record responses which they received.  If a public meeting was held, a list of those attending shall be included in the report.

4.4.d.  The local government must perform the responsibilities delegated to it under the National Historic Preservation Act of 1966, as amended (16 U.S.C. ' 470) and all regulations promulgated there under (See Appendix A).

'82-1-5.  Process for Certification of Local Governments in West Virginia.
5.1.  Request for certification.  The chief elected official of the appropriate local governing body shall request certification from the West Virginia Historic Preservation office.  The request for certification shall include the following:

5.1.a.  A written assurance by the chief elected official that the local government does fulfill all the standards for certification outlined above;

5.1.b.  A copy of the local historic landmark ordinance or order;

5.1.c.  A listing of districts and designated historic landmarks under the local ordinance together with statements of the historical significance of the properties and maps showing the location of each district and landmark.

5.1.d.  Resumes of each of the members of the Historic Landmark Commission including credentials documenting the members= expertise in fields related to historic preservation.  In cases where no professional members have been appointed to an HLC, then an explanation and information demonstrating good faith efforts to obtain such members shall be included; and

5.1.e.  A set of goals and objectives for the coming year.

5.2.  State Historic Preservation Office response to local government request.  The West Virginia State Historic Preservation Office shall respond to the chief elected official within sixty (60) days of the receipt of an adequately documented written request.  The request for certification may be made at any time throughout the year and is separate from requests for funding from the Historic Preservation Fund.

5.3.  Determination that local government fulfills requirements for certification.  If the SHPO determines that the local government fulfills the requirements for certification, the SHPO will prepare a written certification agreement with the local government that lists the specific responsibilities of the local government.  These responsibilities include those powers and duties as stated in subsection 4.2 of this rules.  The SHPO will notify the United States Secretary of the Interior or his or her designee and furnish a copy of the approved request and the certification agreement.  The SHPO shall notify the local government within fifteen (15) days of the Secretary=s response.

5.4.  Local government certification to participate.  The local government shall be certified to participate in the National Historic Preservation Program if no comment is received by the SHPO from the Secretary of the Interior within fifteen (15) working days.  The certification agreement between the SHPO and the local government becomes final.

5.5.  Local government condition for continued certification.  Once a local government is certified it remains certified without further action unless it is decertified.

'82-1-6.  Certified Local Government Participation in the Nomination Process for the National Register of Historic Places (National Historic Preservation Act of 1966, as amended, 16 U.S.C. ' 470 Section 101 (c) (2)).
6.1.  Notification of the Commission by the SHPO of National Register nomination of property within local government jurisdiction.  Before a property within the jurisdiction of the certified local government may be considered by the State to be nominated to the Secretary for inclusion on the National Register, the State Historic Preservation Officer shall notify in writing the owner, the applicable chief local elected official, and the local Historic Preservation Commission.  The Commission, after reasonable opportunity for public comment, shall prepare a report as to whether or not such property, in its opinion, meets the criteria for inclusion on the National Register.  When the National Register nomination materials have been prepared by the HLC or have been received first by the HLC, the HLC may provide its recommendation and report at the same time it submits a copy of the nomination package to the SHPO for review and comment.  When the HLC receives a nomination for comment from the SHPO, it shall have sixty (60) days to submit its recommendation to the SHPO.

6.2.  Commission and chief local elected official recommend that a property not be nominated to the National Register.  (National Historic Preservation Act of 1966, as amended, 16 U.S.C. ' 470 Section 101 (c) (2) (b)) (See Appendix A).  If both the Commission and the chief local elected official recommend that a property not be nominated to the National Register, the SHPO shall take no further action, unless within thirty (30) days of the receipt of such recommendation by the State Historic Preservation Officer an appeal is filed with the state.  If such an appeal is filed, the state shall follow the procedures for making a nomination pursuant to 36 CFR 60 (See Appendix B).  Any report and recommendation made under this subsection shall be included with any nomination submitted by the state to the Secretary.

6.3.  Commission option for required professional qualifications and review of National Register nominations.  All nominations, when sent by the State Historic Preservation Officer to the HLC for comment, will be classified as primarily historic, archaeological, and/or architectural in nature.

If an HLC does not have a professional member, the HLC can obtain the opinion of a qualified professional in the area and consider their opinion in their recommendation.

'82-1-7.  Process for Monitoring and Decertification of Certified Local Governments.
7.1.  Performance review of certified local government by SHPO.  The SHPO will review the Commission=s annual report to ensure that the performance of the local government is consistent with the State Historic Preservation Plan.  If the SHPO determines that the performance of a certified local government is not in conformance with the certification agreement and the State Historic Preservation Plan, the SHPO shall document that determination and recommend to the certified local government steps which may be taken to improve their performance.  The SHPO shall provide advice and assistance when CLG performance is inadequate.  The Historic Preservation Officer shall also review the administration of funds allocated from the Historic Preservation Fund.  The SHPO shall permanently maintain written records for all SHPO evaluations of CLGs which will be available to the Secretary at any time.

7.2.  Timetable for CLG improvement.  The certified local government shall have no less than thirty (30) days nor more than one hundred twenty (120) days to implement improvements acceptable to the State Historic Preservation Officer.

7.3.  Revocation of certification.  If the State Historic Preservation Officer determines that the CLG does not meet the minimum qualifications as stated in subsection 4.2, the State Historic Preservation Officer shall recommend the revocation of the certification of the certified local government to the Secretary citing specific reasons for the recommendation.  If the local government is decertified, the SHPO will terminate any financial assistance and will conduct a close-out review of any funds received from the SHPO by the CLG.

7.4.  Final approval for CLG decertification.  SHPO recommendation(s) for CLG decertification shall be approved and final if the Secretary does not object within thirty (30) days of receipt of SHPO recommendations for decertification.

'82-1-8.  Transfer of Historic Preservation Funds to Certified Local Governments.
8.1.  General purposes.  Federal funding is available to CLGs in accordance with The National Historic Preservation Act of 1966, as amended, 16 U.S.C. ' 470 et seq (See Appendix A).  Funding will be transferred to the CLGs in accordance with procedures outlined in 36 CFR 61 (See Appendix C).
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