Do ﬁot Marxk In this Box
WEST VIRGINIA
SECRETARY OF STATE FHLED
KEN HECHLER o |
ADMINISTRATIVE LAW DIVISION vo P g3
Form #4 CFFire ne . ‘:Tr,mp "
SEEL T o
NOTICE OF RULE MODIFICATION OF A PROPOSED RULE

AGENCY: Govern?r’s‘ ?‘.ommittee on Crime, Delinguency, TITLE NUMBRER:__149 T
: and Ceorrection )

CITE AUTHORITY __ 48-2A-9

AMENDMENT TO AN EXISTING RULE: YES_X_ NO___
IF YES, SERIES NUMBER OF RULE BEING AMENDED: _Sezies 3

TITLE OF RULE BEING AMENDED: _Protogol for Law Enforcement Response

To Domestic Violence L

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE, FOLLOWING REVIEW BY THE LEGISLATIVE RULE
MAKING REVIEW COMMITTEE IS‘ HEREBY MODIFIED AS A RESULT OF REVIEW AND COMMENT
BY THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE. THE ATTACHED MGDIFICATIONS ARE
FILED WITH THE SECRETARY OF STATE.

A°




TITLE 149

LEGISLATIVE RULE
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION

SERIES 3
RULE RULESANDREGULATIEONS FOR
POLICE RESPONSE TO DOMESTIC VIOLENCE

1 §14%-3=1. General.

1.1 Scope. —-— ZFhese This
legiglative rules establishes law
enforcement response to domestic
vieolence.

1.2 Aauthority. -- ¥W. Va, Code

§48~-22-9

1.3 Filing Date. --
1.4 Effective Date. --

2 §149-32-2. Purposes.

2.1 The principal purpose of
£hege this rules and—segulatiens is
to establish guidelines and
procedures to be followed by police
officers and other personnel involved
in the peolice response to domestic

calls. HFeor purposes—hercin,the-toem

2.2 Other purposes and goals
of this protesel-are rule are:

2.2.1 To reduce the
incidence and severity of dcomestic
violence by establishing arrest and

CFFRISE CmwozT vipn;g

Subo bt Bo st VINTINIA
SECRETARY oF STATE
progecution, rather than

mediaticon, as the preferred means of
poclice response to domestic violence;

2.2.2 To afford maximum
protection and support to victims of
domestic violence through a
coordinated program of law
enforcement and victim assistance;

2.2.3 Tc ensure that law
enforcement services are as available
in domestic vioclence cases as they
are in other criminal cases;

2.2.4 To promote officer
safety by ensuring that officers are
as fully prepared as possible to
respond to demestic calls; and

2.2.5 To help reduce
police resources consumed in
responding to domestic. violence by
reducing the number of police
interventions reguired for any
particular household.

3 §149-3-3. Scope of Coverage;
Definitions: Domestic Violence
Protective Orders.

3.1 23+ For purposes herein

unless specifically stated otherwise,
the term "officer", "law-snforcement

cfficer", or "police officer” shall
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refer to a chief, sergeant or membker
of anv municipal police force or
department & sheriff, a sherjff's
deputy, an appointed security cfficer
of a gtate university or ceollege, or
the Superintendent, or an officer or
member of the Wegt Virginia Division
of Public Safety. Nothing in_this
rule should be construed to extend
the authority of any law enforcement
officer bevond the officer's

statutory furisdiction. o

3.2 2=3r Az used kesein in
this rule unless the context clearly
regquires cotherwise:

3.2.1 "Credible
corrckorative evidence™ means
evidence that is worthy of belief and
corresponds _with the allegaticons c¢f
one or more elements of the offense
contained in the written statement.
Tt includes, but ig not limited to,
the evidence listed below:

3.2.1.) condition
of the alleged victim such as:
2., one or more scratches,
abrasions, swellings or

cuteg,
ebvicus

rednesses:

b. migssing hair;
c. torn eleothing or

disarrav:

d. obgervable difficultv in breathlng
or breathlessness consistent with the
effects of choking or a body blow:
e. obgervable difficulty in movement
consistent with the effects of a body
bilow or cther unlawful physical

clothing in

contact:
f. cbservable breathlessness coupled
with octher phveical exhausgstions

g. chservable, otherwise
inappropriate, exaggerated gtartie
regponse;

b. observable, otherwise
inappropriate hvperalertedness:

i. cbservable, otherwise
inappropriate nunmbed regponse

behavior or incoherence;

4. unconsciousness.

If the phvsical condition is severe

encugh for the offense to _constitute

a felony, such ag unlawful or
malicious wounding, then the officer
should arrest using normal procedures

for felony arrest based on probkable

cause. See £.3.3.;

3.2.1.2 The
condition of the accused:
a. phyvsical injury or other

conditions similar to those set out
for the condition of the victim which

are consistent with the alleged
offengse or alleged acts of self
defense by the victim;:

3.2,1.3 The

condition of the scene:
a. Damaged premiges or furnishings,
including but not limited to locks,

windows, doors, telephcnes;
b. Alleged weapon present
incongisgtent normal storage of

firearm or inconsistent with normal
storage or use of other potential
weapon {(such as the kitchen knife in
Ehe llVlnq room)

c. Other unusual items significant £o
alleqat;cns in otherwise
inappropriate places; and

3.2}1.4 Cther

evidence:

a. Statements by accused admitting

eone or meore elements of . the coffense;

b. Threats similar to or consgistent
with the alleged cffenge nade by

~accuged in presence of an officer;

c. Audible evidence of disturbance

heard by dispatcher or other
governmental emplovee or agent
receiving request for police
assistance; '
d. Written gstatement by reliable

person_who actually saw or heard the

alleged offense. .
3.2.2 ZvdrE

"Family or
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household membker™ means gurrent or
former spouses, persons living as
spouses, persons who formerly resided
as spouses, parents, children, and
step—-children, current or former
sexual or intimate partners, es= other
perscns related by blood or marriage,
perscns who are presently or in the
past have resided cor cchabitategd
together, or a person with whom the

alleged victim has a ¢hild in common.
. fiioi

- ‘e o defi . "] :

Lats himet  AE£inid . tegy ;

as—ras—a—resutt—of—marriager—the

Jefinied g o 1 sgoanlen angd
Coder _
3.2.3 3+3ri+ "Family

violence™ or "Abuge™ means the

_ocecurrence o<of one or more of the
following acts between family or
household members who reside together
or who formerly resided together:

3.2.3.1 St
Attempting te cause or intentionally,
knowingly or recklessly causing

physical harm bedile—indury with or
without dangerocus or deadly weapons;

3.2,3.2 e
Placing another person in reasonable
apprehension of vphysical harm by
" oo ! : : :
: ) bodidind .

Creating fear of phvsical harm bedily
indwsyr by harassment, psycholeogical
abusgse or threatening acts;

3.2.3.4 Frdridr

Causing or attempting to cause

another person to endgage
involuntarily in any sgexual act by

force, threat of force, or duress:
Sexual—abusce; and

3.2.3.5 Holding,
confining, detaining or abducting
another person against that person'sg
will.

3.3 == Domestic viclence
protective orders are to be
congldered criminal in nature. Any
and all law enforcement cfficers who
are sworn cfficers in the State of
West Virginia shall be responsible
for the initial service of all
protective orders in order to ensure
the most prompt service of the
protective order. Service may be
performed on _anv dav including
Sundays and holidavys. No law
enforcement officers shall refuse to
serve pleadings or orders in domestic
viplence protective order actions.

2.4 A protective order remains
in effect for the period cof time

stated in_the order except:

3.4.1 A protective order
loses its effectiveness if a

temporary circuit court order which
doeg not extend the protective order
is signed by a family law master or
judge, or if a final order is signed
by a judge, if:

3.4.21.1 IThe

temporary or final order was entered
in a divorse, separate maintenance or
annuliment action between the same

parties, and

3.4.1.2 The
temporary or final order was entered
after the date of the issuance of the
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149 CSR 3

protective order.

3.4.2 A protective
order's effectiveness is_ extended
bevond the expiration date in fthe
cerder if:

3.4.2.1 . The
protective order has been extended by
another order in the same case, or:

3.4.2.2 A divorece,
geparate maintenance or annulment
suit between the same wparties has
been filed while the protective order
iz gtill in effect by its own terms.

3.5 An order issued in anvy

county in West Virginia is in effect |

in all counties in West Virginia.

3.6 Any protective order
issued by the court of another state

shall be given full faith and credit
and enforced ag if it is an order of
this state if its terms and
conditions are substantially similar
to those which may be imposed by this
state,

4 §149-3-4. Dispatch.

4.1 Dispatchers under the
supervision of a police department or
who serve multiple police departments
should dispatch domestic calls in
the same manner as any cther call for
police assistance, in accordance
with the priority criteria prescribed
by generally applicable department
procedures. Whenever possible, the
dispatcher should assign a back-up
unit.

4.2 The dispatcher receiving
a domestic call should attempt o
elicit from the caller and should
communicate to the responding
officer as much of the <fellowing

information, in the following order
of importance, as time and exigencies
of the reported incident allow:

] } 4.2.1 The nature of the
incident;

4.2.2 The address of the
ineident, including the apartment
number or the name of the business,
as apprepriate;

, 4.2.3 A telephone number
where the caller can be called back;

. 4.2.4 Whether weapons
are inveolved;
4.2.5 Whether  an
ambulance 1s needed;

4.2.6 Whether the
guspect is present and, if not, the
suspect's description, direction of
flight, and mecde of travel;

] 4.2.7 Whether children
are at the scene;

4.2.8 Whether any party
is using or is under the influence of
alcohol or drugs;

£.2.9 Whether a
protective order is in effect and
whether an affidavit to enter the
premises exists; and

4.2.1¢C Whether &
criminal warrant is outstanding on
the suspect; and

4.2.113 Whether the
sugpect has beepn released on bail on
a charge of a crime against 3 family
or houssheold member, including a
familv or household member who is a
child, with any conditicons on bail

regarding contact with the victim or
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149 CSR 3

complainant.

4.3 If the caller is the
victim, or if the caller is a witness
to a domestic ineident in progress,
the dispatcher should keep the
caller on the telephone and should
relay ongoing information provided
by the callef +t¢ +the responding
cfficer. The dispatcher should tell
the caller that help is on the way
and when the caller <¢an expect the
police to arrive.

4.4 If the dispatcher has
ready access to police department
records that indicate whether the
parties invelved in the incident
have been involved previously in
domestic incidents or that indicate
whether there is a protective order
invelving the parties in effect, the
dispatcher should consult suel the
records and radic any relevant

informaticn to the responding
officer.
4.5 If +t+he disvatcher has

roason to believe that the subject is

on bail for a crime against a family

or household member, including a
family or househeld member whe is a
child, and if +the dispatcher has
readyv access  to magistrate court

records that show wheither there are
conditions on bond, the dispatcher .

should consult the records and radio
any relevant informaticn f£o +the
responding cfficer. :

5 §149-3-5. Imitial-Police Qffiecer
Responce~— - Approaching the Scene:
Initial Contact: Establishing Control
of the Scene; Arresting at the Scene;

Continuing Custody: Oon Scene
Investigation; Enforcing Protective
Order: Further on S¢cene

Investigation.

5.1 Approaching the scene.

5.1.1 The responding
officer should approcach the scene of
a domestic dispute incident as one of
high risk. Whenever possible, two
officers witl: ghall respond to a
domestic call.

5.1.2 The officer should
obtain all available information from
the dispatcher before arriving at the
scene and should notify the
dispatcher upon arrival.

5.1.3 Most efficers
injured in domestic violence
responses are harmed during the
approach to  the incident. The

incidence of ambush 1s two and one-~
half times higher in domestic
situations than in responding to
other tvpes of incidents. Unless the
circumstances of a particular
incident require different meéasures,
or an officer shculd follow the
approach procedures set ocut in the
remainder of +thig gection. The
officer should:

5.1.4 Approach the scene

inconspicucusly. He or she shouild

not use sirens or lights in  the
immediate area of the scene of the

+

incident;

5 ; -:" q:] E g »
otherwige—ohoutd—employ—sStandaxd
. X seh
hogsoene—of the—incident—

5.1.5 Not park directly
in front of the immediate scene of
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149 CSR 3

the incident~;

5.1.6 EReep a safe exit
route in mind;

5.1.7 &+1-3% Be alert
for the eémployment of weapons from
doorsg, windows, cr nearky vehigles-;

5.1.8 5+1+2 Be alert
for personsg moving away from the
immediate scene of the incident-; and

5.1.9 &34 Employ
other standard precautionary measures
for approaching high risk incident
scenes. L _

5.2 Initial contact with
aceupants.

§.2.1 The responding
officer should identify himself the
officer as a pclice officer, explain
kis the offiger's presence, and
request entry into the heome or
business. The officer should ask to
see the person who is the subject
of +the call. If the person who
called the police is someone other
than the subject of the c¢all, the
cfficer should not reveal the
caller's name.

5.2.2 The officer may
enter and g¢onduct a search of the
premises relevant to the incident if
consent has been given to do . so. If
a demestic relations protective order
ig in effect, written congent to
entry may have been given by the
victim and be con file. The search
will be limited to a search for other
suspects, victims, witnesses or
evidence connected with the alleged
domestic incident.

5.2.3 If refused

entry, the officer should be

persistent about seeing and speaking
alone with subject of the c¢all. If
access to the subject is refused, the
officer should regquest the dispatcher
tc contact the caller if the caller
is the subject of the call. If the

officer leaves the scene, the officer

should drive by and observe
frequently. If the officer remains
to observe, the officer should move
to public property {the street) and
cbserve the premises. In some
circumstances, forced entry will—be
is necessary and apprcepriate. Forced
entry may be appropriate when the
residence areas shows signs of a

fight or scuffle; or when a person

from inside the residence calls for
assistance or is yelling; or when a
person from inside is visible and the
officer cbserves that the person is
wounded, injured or is otherwise in
need of assistance.’

£.3 Establishing Control of

Once at the immediate scene of the
incident  irsdide, the responding
cfficer should establish control by:

5.3.1 Identifying
potential weapons in the
surroundings;

5.3.2 Separating the

victim and the assailant accused when
circumstances are appropriate;

5. 3.3 r ot ;
agseitant—if peoctoSaryr—and—reoemoving

! (1 e l ) L
; o , .

5.3.3 &£+2+4. Assessing
injuries {including inguiry about
possible internal injuriesy},
administering first aid, and/or
notifying emergency medical services;

Amended (1994) Rule.
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142 CSR 3

|

§.3.4
Identifying ail occupantaf and
witnesses on the premises; and

|

5.3.65
Separating occupants+ and witnesses
from the victim and accused and
keeping them out of hearing range (to
avoid compremising their witness
status).

5.3.6 Arresting at the

scerie.

B2 ——Restraining the accused if
necessarv, and removing the accused
t+o the patreol car if immediate arrest
igs autheorized. Immediate arrest is
aythorized a) if the officer observes
a violation of a bail conditicn, set
in a crime charged against a familvy
or household member, including a
family or household member who is a
child; by if the cofficer observes a
viclation ¢f a protective order; ¢}
haecause the officer chsexveg the
commigsion of a felony or
misdemeanor: dy if the officer has
probable cause to believe that the

gsuspect has committed a felony; e) if
an arrest warrant or cirgcuit court

attachment order has previcusly been
obtained or a capiags has been
igsued: or £y 1if arrest is authorized
under subdivision 5.3.7 _of this

Section;

5.3.7 The officer is
authorized to arrest the accused for
the purpose of protecting the health
or safety of either the alleged
victim, the officer, or another
person_at the scene of the wviclation
while the officer is obtaining the

written statement of a victim or

witness required in Secticn 6.3.5.2
of this rule or secking the

magistrate's guthorization for arrest

regquired ip Secticon 6.3.5.3. of this
rule, The officer is authcrized by
this subdivision to arrest the
accused onlvy when:

5.3.7.1 Circum—
stances exist which convince the
officer that a danger exists to the
health and safetvy of the alleged
victim, the officer or another

perscn;:

5.3.7.2 The
officer determines that credible
corrocborative evidence exists, as
that term i3 defined in Secticn
3.2.1. of this Rule, to believe that
an agsault or a battery of a familvy
or household member has occurred; and

) 5.3.7.3 The
officer either a) has obtained a
signed statement from the alleged
victim or a witness that the
eggsential elementg of the offense
occurred or b)) has been presented
with verbal evidence sufficient to
establigsh the occurrence of the
egsential elements of the offense and

been informed of a willingness of the
victim or a witness to execute a

signed statement.

5.32.8 Continuing

custody.

The cfficer may continuve to keep an
accused pergon who was arrested
pursuant to Subdivigion 5.3.7. of
this Section in_ custody under the
following conditions:

5.3.8.1 2 If
authorization is obtained from the
magistrate, the officer should then
follow +the relevant procedures set

out in the other provisions of this

Fule to invesgtigqate the scene,

complete the arrest, process the

Amended (1994) Rule,
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149 CS8R 3

accused, provided other on  scene
assistance and_so on:

5.3.8.2 If the
victim or witness who was willing to
make a written statement then refuses
toe de so, the accused must be
immediately released. If thig occurs
the officer should provide for the
gafety of the wvictim and other
persons  to the extent possible,
including using the procedures set
out in Section 8, "Procedure when
Arrest is not Authorized or, if

possible to advise the wvictim before

the release, the officer should
Zlways immediately take steps

reagcnably calculated to advise the

victim of the release as_ soon _as
poggible;

5.3.8.4 The

from the gcene in custody without
authorization from the magistrate as
required by Section 6.3.5.3 of this
Rule if all of the following
conditions apply: A A proper

Authorized, is not Made " and Section

S, _"Other On-Scene Assistance to
Victims and Dependents," of this
Rule. In addition, the officer
shouyld always, if pogsible, advise
the vietim before +he release that

written statement by a viectim or
other perscn has been signed; B)

After making every practicable effort

_to communicate with the magistrate

See Section 7.3.3 of this Rule) the
officer has not been able to

the accused is going to be released.

If it is not posgible to advise the

communicate. with the magistrate; and

c) Circumstances exist  which

victim before the release, the
cfficer should alwayvs immediately
take steps reasonably calculated to
advise the victim of the release as

convince the officer that a danger
coptinues tg exist to the health and
safety of +the alleged wvictim, the

‘officer or another person who was at

soon &g posgsgible;

officer, or ancther folcer actln at

the recuest of the officer making the
arrest, is able to communigate with
a magistrate and the magistrate

denies authorization for arrest, the
accused must be immediately released.

If this cgcurs the officer should
provide for the safety of the vigtim
and other perscens +to the extent
pesgible, including using the

Ehe scene if the accuged is releaged
before the .officer can communicates
with a maagistrate. If the officer
takes the accused from the scene in
custody without autherization from
the magistrate pursuant +c this
subdivision, the officer must follow
the procedures in subdivigion 5.3.8.5
cf thig Sectiecon; and

£.3.8.5 Leavin
scene before arrest "authorized". If

the officer takeg the accused from

procedures gset out in Section 8,

the scene in custody vpursuant to

"DProceduyure when Arrost is not
Authorized or, if Authorized, is not
Made, "™ and Section $, "Other On-Scene
Asgistance to Victims and
Derendents, "™ of this Rule. In
addition, the cfficer should alwavs,
if posgible, advige the victim before
the release that the accuged ig ¢
to be released. If it ias not

Section 5.3.8.4 or Section 7.2.3 of
thig Rule without authorization from
the magigtrate, the officer must
proceed directly €0 a locatlion where
the officer reasonably expests to ke
able to request telepheonic or oral
authorization from a magistrate. In
no case shall the officer keep the
accused in custody later than the

\
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149 CSR 3

next reguired time for the on call
magistrate to contact the 4ail and
appear as provided for initial
appearances in criminal cases in Rule
1l of the Administrative Rules for the
Magistrate Courtsg in West Virginia.
The acggused may be detained in the
same manner as a person under arrest

for any other misdemeanor.

5.3.9 When arrest is
made purzsuant to subdivisieon (5.3.7)
of thig section sea also:
{ay = ©sSection 6.4. of this ZRule

regarding communications through a

digpatcher:;
(hy = Sectien 3.2.1. of this Rule

regarding the definition of "credible
corroborative evidence;

{gy =~ Section 6.5. of +this Rule
regarding factors not to be
considered in making the arrest;

{4y = Section 6.6. of this Rule

regarding the officer's decision o
make the arrest; ‘

{e) - Section 7 of +thig Rule
regarding effectuating the arrest;
and ]
{fy = Sectien 1C¢ of +this Rule

regarding processing the accused.

5.4 On-scene investigatiocn.

5.4.1 The officer
should conduct an investigation using
the same precedures that the officer

would use in any other on-sgsgene
criminal investigation unlegg the

procedures provided by this Rule,
which are specially applicable for
police officer response to domestic

violence, reguire different
rocedures. o

5.4.2 While conducting
the investigation the officer should

attempt to establish the existence of
credible corroborative evidence and

the willingness of the wvictim or

available

another witness to sign a written
statement.

5.4.3 Sd3 The
responding cfficer should interview
the victim apd—the-essaiiant as fully
as clrcumstances allow to inguire
about the nature of the dispute. The

efficer—showidbeo—alert—to—possibie

. o )

5.4.4 5+4+2 The officer
should ensure the victim's safety and
privacy by interviewing the victim in
an area apart from the asesailans
accused, witnesses, and bystanders if
possible.

5.4.5 i in
gquestioning the victim, the officer
should use supportive  interview
techniques. The officer should ask
the victim about previcus demestic
incidents, and their frequency and
severity. The officer should not
tell +the wvictim what action the
officer intends to take until all
informaticn has been
collected.

£5.4.6 o The
officar should interview the victim
and/or any witnesges as fully and as
soon as circumstances allow taking
down names, addresses, and other
relevant information.—Ff-wisnegsas

fdeine i .; ;

. La 3 ees : 14
: - ‘a blial
a—patEternr When interviewing the
victim andfor any witnessea the
cfficer should determine whether the
victim_ and/or any witnesses allege
facts which constitute all of the
elements of aggault or battervy. If
80, the officer should inquire
whether the victim and/or anv witness
ig willing +to sign a statement
containing thoge facta and, if

Amended (1994) Rule,
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necegsary, advise the person thab
such a statement is one of the

recquirementg before the officer can

geek authorization to_make an arrest
without leaving the scene to gcbtain
a warrant. The officer should also
ingquire about past abuse ¢r other
crimes to aid the officer in
evaluating the dangercusness of the
accused.

5.4.7 The responding

officer should interview the accused
as_ fully ags circumstances allow to
ingquire about the nature of_ the
dispute.—B-d4-21>~ The officer shouid
be alert to possible ingriminating
sStetements.

5.4.8 In order to
avoid disputes over the admissability
of statements made by the accused,
the ocfficer should advise the accused
of his or her Miranda rights before
agsking the accused any gquestions if
1) the officer has arrested the
accused purguant to Sections 5.3.7,
6.3, or 7.2 of this Rule 2) if the
cfficer has said anything to the
accused which could lead the accused
to believe that the offjcer has
placed any restraint on the liberty
of the accuged, or 3) if the officer

has focused the investigation con the

accused.

5.4.9 B+4~+6. Children
should be interviewed in a manner
appropriate +to the child's age.
Signs of trauma and any apparent
healing of wounds on the child should
be noted by the officer.

£.4.10 5-4+3= Ff—the
aceused-—has—been—arreptod—prier—to
R . : 3 : ,
. . . saf Bei
geestioped If the accused has fled

the scene, the officer should

solicit information as to the
possible whereabouts of the accused
{place of employment, relatives,
friends, etc.}).

_ 5.,4.11 544+ Enforcing
Any Protective Order.

If the dispatcher has not advised the
officer of the existence of a

 protective order ¢or conditions  of

release on bail set in a crime
against a family or household member,
Ancluding a family or household
member who is a_child, the officer
should ask the victim whether there
is such an order or such bhail
cenditions and, if so, if the victim
can produce a copy of the protective
order or bail document anrd what or
identify fthe county and court or
magistrate from which the order or
document was isSted from. The
officer should attempt to contact a
local law enforcement department
specified by the victim to verify the
existence of a valid protective order
or contact the magistrate court to
verify the conditions of release on
bail. Law enforcement officers shall
enfeorce all orders from the
magistrate court or any court
regardless of certification. Where
the accused has been served with the

protective oxder or has actual notice

of the protective order, then the
cfficer should follow the arrest
authorization provisions of Section
6§ of this Rule. Where +he sguspect
has not been served and has nect had
actwpal notice of the order, if the
gfficer has a copy to serve upon the
suspect, the copy should be gserved.
If the officer does not have a copy
Lo serve then the officer should
give the suspect actual notice of the
provisions of the order by stating

the provisions of the order to the

sugpect. If the accused, after
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having been served with, or given

actuzl notice of, the order then
refuses to comply with the order, the
officer should follow the arrest

authorization provisgions in Section

6 _of this Rule. When law

enforceiient officers observe any
violaticong of a bail cenditicn the
cofficer knows has been set in cases
of crimes between family or household
members including a family or
household members who_ are children,
the law enforcement officers ghall
arrest for wviclatiens of such bail
conditions including the presence of
the accused at the home of the victim
ag authorigzed by Section 6.1.1 of
this Rule maw-enfercement—officors

proteative—eorder+—— Law enforcement

officers shall enforce all protective
or similar type orders that have been
entered by courts ecestified from
outside the State of West Virginia if
the terms and conditions of these
ordersg are substantlallv gimilar to
those which may be impcsed by this
state.

5.4.12 &d+F. Further

On*Scene Investigation,

The offiger should collect angd

preserve all physical evidence
reasonably necesgsary to , support
prosecution, including evidence
substantiating the victim's injuries,
evidentiary articles that

substantiate the attack (weapons,
torn clething, etc.), and sevidence
recording the crime scene. The
officer should ensure that
photographs are taken of wvisible
injuries on the victim and of the
crime scene.

injuries  that do not

£.4.33 £48. The
officer should encourage the victim
to seek medical attention tor
regquire
emergency treatment at the scene.
The officer should inquire about

_injuries of the victim that are

concealed by clothing or otherwise
not readily apparent. The officer
should advige the wvictim to have
photographs taken if injuries lates
appear appear later.

_ 5.4.14 SrdeS . All
physical evidence should be

collected, noted in reports, and
vouchered _as in other criminal
lnvestlgatlons.

& §149-3-6. Fhe—Nrrest—Deeision.
Arrest Authorization: Factors not

Considered; Confiscation of Weapons

on Arrest. T

6.1 E=2r3. The responding
officer shall arrest the suspest
accused:

6.1.1 When the officer
obgervas any violation of a bail

condition including the presence of

the accuged at the home of the victim

in violation of such condition, set
in_ caseg of crimes between family

members, including familvy or
housshold members who are children:
or

6.1.2 3. When the
cfficer observes the violation o©f a
valid protective order (e.g. presence
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at the residence or victim's 3eb
place pf work) and the officer has
actual knowledge that a valid
protective order exists, unless the
accused was not served with the grder
and_did not otherwige have notice of
the order and its contents. — The

6.2 In clrcumstances other
than those provided Section 6.1. of
this Rule and if the officer has not
already made_an arrest at_ the gcene
pursuant to Secticn 5.3.7. of this
rule the &#~1—The xeoponding oifficer
should arrest the assailessnt accuged
whenever arrest is authorized ag get
cut in  subseckion .3 of this
Section. If the officer decides not
to arrest the accuged, the officer he
must include in &is the officer's
report of the incident a detailed
explanation of the reasons why an
arrest was not made.

5.3 2. Under current West
Virginia law, arrest in gircumstances
other than those provided Section 6.1
of this Rule is authgrized in the
following circumstances:

6.3.1 &+2-4. When a

misdemeanor or felony a-—-migdemeanor
ineludod ; .

paragraphes—é+I+2—ehrough—6-2+4 has

been committed and the officer or

another person obtains or has
previously obtained an arrest
warrant;

6.3.2 When a_ caplas
has been issued, or when a circuit
judge_hasg signed an attachment order;

6.3.3 6+2+2. When the

cfficer cbserves the commission of a
felony or a migdemeanor—;

£.3.4 &+2=%. When the
offlcer has probable cause to believe
that the suspect has committed a
feleny.

6.3.5 When the officer:

6.3.5.1 Observes
credible correoborative evidence as
defined in 3.2.1 that a migdemeanor
assault or a battery has occurred by

one family or household member
againgt another family eor household

member;

6.3.5.2 Has
obtained a signed statement from the
alleged wvictim or witness to the
alleged offenge which has  been
voluntarilv and knowingly executed
and which sets forth facts
constituting the essential elements

of the alleged offenge; and

6.3.5.3 Has

received oral or telephonic
authorization from a magistrate

offense to arrest the Eerson after
the magistrate has been presented

with lnformaffgﬁ___sufficient to

satisfy the magistrate that probable
cause  existg to believe +that the

alleged cffense wasg committed.

Another officer acting at the request
of the officer obgerving the credible

corroborative evidence mav__reguest
and receive the authorization
regquired by this paragraph.

Hotwithstanding other definitions or

provigions of this Rule, for the
purpose of this varagraph and West

Virginia Code £48=22-14(a) (3)
"another cfficer® includes a
digpatcher if +the digpatcher is

emploved by or otherwise controlled
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and trained bv_ a law enforcement

agency such that the officer
determines that the dispatcher can

reliably communicate necessary
information between the magistrate

and the arresting officer:

6.3.6 When the accused
has fled the scene before the officer
arrives and the officer sees the
accused or otherwige has the
opportunity to arrest the accusged, if
at the time the officer has the
opportunity to arrest danger exigts
that would have allowed the officer
to _arrxest an accused before leaving
the scene pursuant *to Section 7.2:
Provided, That +the officer should
cbtain a warrant at the officer's

next reascopable opportunity after

leaving the scene:

5.4 635+ Communications
between the officer andg the
maglstrate pursuant to gubdivision

£.3.5.3. of thig Section regarding
the telephonic gor oral authorization

for arrest constitutes the emergency
regponse of the magistrate teo this
domegtic viglence matter, but not an
initial appearance in this criminal
case, for the purposes of Rule 1 of
the Administrative Rulesgs for the
Magigtrate Courts of West Virginia.
The accused may be detained in the

Saine manner A5 84 perscn under arrsst

for any other misdemeanor.

6.5 <&~3+ The officer should
not consider the following factors in
making the arrest decision:

6.5.1 Er31 . The
marital status of the parties~;

6.5.2 &x3+d-+ The
ownership or tenancy rights of either

party-:

6.5.3 . &+3+3. Verbal
assurances that the violence will

stop~;

£.5.4 &~3+4. A claim by
the accused that the victim prevcked
or perpetuated the violence—;

€.5 .5 a3 —p-,

_Speculatién that the victim will not

follow through or ceooperate with
criminal prosecution, +whether based
on prior incidents involving the same
vietim, the victim's hesitancy about
pursuing prosecuticn, or any other
factory—-;

6.5.6 &35 The
disposition of any previous police
calls involving the same victim or
accused=;. e

) 6. 5.7 &3
_Speculation that the arrest may not
lead to a conviction—;

o 5.5.8 38, The
existence or mnot of a current
protective order except insofar as
the violation of such an order might
justify arrest—;

6.5.9 . The
victim's emotional statesp

5.5.10 &+3+35+ Concern
about reprisals against the victime;

. . B.5.11 &+3+3k. Adverse
financial consegquences that might
regult from the arrest—;

£.5.12 &-3-%2. That the
incident ococurred in a private
place=,

6.5.13 P K T The
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racial, cultural, social, political,
or professional position, or sexual
orientation of either the victim or
the accused.

6.6 &4, It is the officer's
responsibility to decide whether an
arrest should be made upless the
officer is reguired to_make an arrest
under Section 6.1 of this Rule.).
The officer, therefore, should not
consider the victim's opposition to
arrest and should emphasize to the
victim, and to the accused as well,
that the criminal action thus
initiated is the State's action, not
the victim's action.

6.7 &5, If the cfficer
arrests the accused for the
commission of a crime, the officer
should confisgate all weapdns used or
brandished in the commissicon of the
crime, and such weapons should be
held as evidence for progsecution;
Provided that this section does not
authorize a search of the premises
unless a sSearch warrant has been
obtained or consent was given by the
occupant of the premises.

7 $149-3-7. Effectuating the
Arrest; Arresting at Scene Before
Leaving: "Every Practicable Effort™

to Communicate with Magistrate.

7.1 The responding officer
should take the accused into custody
as soon as the officer is authorized,
or learns that the officer is
auvthorized, to make the arrest. se—-=
warsant—for the grract—of-the-segused

has e ainod . ?

7.2 Yihen an eofficer observes

credible corroborative evidence of a

misdemeanor aggsault or battery {which
the officer did not observe) by one

family or household member against
another family or household member,

angd when the officer is proceeding to
make an arrest without a warrant for
that offense on the basig of a
written statement, and telephonic or

oral authorization from a magisirate:

7.2.1 If the officer has
not vet obtained the signed statement
of the victim or a witness as
required as set out  in  Section
6.3.5.2. of this Rule, the ocfficer
should first obtain the statement,

and next;

7.2.2 If the cfficer has
not vet received oral or telephonic
-authorization from a_magistrate to
make the arrest, then the officer or
another dfflcer at the arresting
officer's request, should make every
reasonable effort” to obtain_ the
authorization reguired by Section
6.3.5.3._of this Rule;

7.2.3 If the officer has
obtained the signed statement, and if
the officer has made every reasonable
effort to obtain authorization and
has not been able to communicate with
the magigtrate, and if the officer

_determines that circumstances exist

which convince the officer that a

danger would exist to the health and

gafety of the alieged victim, another
persen_at the scene, or the officer
if the officer leaves the scene
without arresting the accused:

7.2.3.1 The
officer should make an “at scene"
arrest of the accused as authorized
by West Virginia Code 8§48-2A-14(b)
and take the accused from the scene
in custody without authorization from
the magistrate. The officer should

‘then follow Section 5.3.8.5 of this

Rule which sets out the progedures to
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be followed when the accused is taken
from the scene in_ custody before

communicating with a magistrate.

7.2.3.2 If _the
cfficer subsegquently communicates
with the magistrate and the
magistrate does not authorize
continued arrest of the accused the
officer should follow the procedures
set out ip Section 5.3.8.3 of this

Rule; and

7.2.4 TIf the officer
has observed credible corrchorative
evidence, and if the officer has
obtained the gigned statement, and if
the officer has made every reasonable
effort to obtain auvtherization and
has nct been able to communicate with
the magistrate, and if the officer
determines there is no subsgtantial
danger if the officer leaves the
scene without arresting the accused:

7.2.4.1 The
officer should follow the procedures
sef cut in Section 8, "Procedure when
Arrest is mnot 2uthorized or, if
Authorized, is not Made,™ and Section

a, "Other On-Scene Asgistance to
Victims and Dependents,” of +this

Rule; and

7.2.4.2 Whether or
not the wictim accepts any other

assistance from the officer pursuant

to Section 8, "Procedure when Arrest

is not Authorized or, if Authorized
is not Made," and Section 9, "Other

On—-8cene Asggistance to Victimg and
Dependents ., ™ of thig Rule, if the
cfficer has determined that the
accused should be arrested, then the
officer should continue to make
efforts tgo obtain telephone or oral
authorization tc make the arrest and
return and make the arrest, or the
cfficer should proceed to obtain a

warrant at the officer's next
reagonable opportunity to do so and
return or arrange for another officer
to return and make the arrest.

7.3 "Reasonable effort”
reguired.

7.32.1  There are places
and times when the officer will not

have the capability to communicate

with the magistrate from the scene,
or times when the officer hags the
capability and has attempted to do
50 but +the magistrate has not
responded after a reasonable number
of attempts over a reasonable period
of time in light of the circumstances
at the scenea and the cther
responsibilities of the officer. In
scme of these circumstances it would
be dangercus to the victim or others
at the scene if the cfficer left the
scene without arresting the accused.
This danger can exist even if the
officer followsg the procedures set
out in Secticns 8 and ¢ of this Rule
for cases when arrest ig not
authorized and for other assistance

~at the scene. In_ some of these

circumstances it would be dangerous
to the officer if the officer Jleft
the scene without arregting the
accused, varticularly if the officer
will have to return to the secene to
arrest the accugsed who could become
angrier and who could get weapons
during the officer's absence. For
this reason this Rule authorizes

officers to take accused persconsg from

the sceng in custody prior to
authorization from a magistrate, but
only in the limited circumstances
when the officer hags made “Yevervy
reasonable effort" +to  communicate
with the magistrate to seek
authorization as set out in this

section. {7.3.1 through 7.3.3)
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7.3.2 Tf the accused
has fled the scene, the authority to
arrest purguant to the immediately
preceding subdivision of this sectign
continues after the officer leaves
the scene, if, at the time the
officer has the opportunity +to
arrest, danger exigtg that would have
allowed the officer to arrest an
accused before leaving the scene
pursuant to Secticen 7.2 of thig Rule,
but the officer should, at  the
cfficer's next reasonable

opportunity, obtain a warrant.

7.3.3 "Reasonable
effort” includes efforts made the by
officer who observed the

corroborative evidence and who is
making <the arrest and/or another

officer at the request of the

arresting officer.

7.3.4 Using
"Reasonable effort™ includes, but _is

not limited to, usging the following

efforts when they are reasconable:

7.3.4.1 Calling
the maq;strate using a telephone at
the scene.

7.3.4.2 Using an
officer's radipo at the sgene watched
into a telephone call (o _the

magistrate,

7.3.4.3 Using an
gfficer's radic at the scene to call

the magistrate if the magistrate has

accegg to radio gommunications.

7.2.4.4 Using an
officer's radioc at the gcene to call
ancther officer who can call the
magistrate on the phone or
communicate with the magistrate in
rerson st the reguest of the
arregting officer. The other officer

_andfor other

may be an officer who is a
digpatcher; and

7.3.4.5 Using a
telephone or an cfficer's radio near

the scene A) if another cfficer at

_the request of the arresting officer

can communicate with the magigtrate
by doing so, or B} the officer

believes there will be no subgtantial
ingrease in danger if the officer
moves from the immediate scene toc &
nearby location because the suspect
ig already arrested and restrained or
because of the other circumstances of
the particular case.

7.4 _Communications between the

officer and_the magistrate regarding

the telephoni¢ or oral authorization

for arrest is the emergency response
of the mag;strate to this domestic

v;olence matter, BUt not an initisl

appearance in_ this criminal case.

.See Section 1080 cof this Rule for
further procedures regarding initisl

appearances in magistrate court and
processing the accused.

7.5 F+3= The risk is high in
domestic violence cases that the
accused will return to the viectim'g
residence or <the scene ¢f the
violence. If the suspect has fled
the scene, the officer should
initiate procedures to pursue and
apprehend the accused as promptly as
poszsibleyif-the guspest has $fledthe
Seener—the—officer should—initiate
progedures—te—pursuc—and-to—apprehend
Ehe--suspoct—ao—prompily as—possible
if the suspect's presence in the
viginity represents a continuous
threat to the safety of the wvictim
members in the
household. If a & warrant is
necessary (e.9. the accuged has
entered another private residence),
the officer should obtain and execute
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the warrant as soon as practical.

7.6 H=3= When the accused is
a mineor (under 18 years cf age), the
provisions of +this rule pretocsl
shaii—be are fully applicakle, except
that the cfficer ghould arrest and
process shewld-be-effectuatedand the
juvenile prseessed pursuant to the
West  Virginia  Juvenile o©Offender
Rehabilitation act (W. Va. Code
49-88-1 et seg.).

8 $149-3-8. Procedure when Arrest
is not Aunthorized or, if Authorized,
is not Made.

2.1 If an arrest 1is not
autherizsed bogause—eof -the—sbosense—af
peobablte-—cause—te—lreliove- that &

Lo . . L g i
axsheriged but-—net made (for reasons
to be detailed in the incident
report), the cfficer should:

8.1.1 Explain to the
victim the reasons that an arrest is
not being made;

8.1.2 Advise the
victim of the applicability of
criminal laws and the procedures for
filing a criminal complaint and the
availability of +ex a petition for a

protective order, the procedures for
filing a petition and the remedies an

order can contain:

8.1.3 Encourage the
victim to contact the nearest
available domestic violence program
for information regarding counseling
and other services available to
victims of domestic vielence—;

8.1.4 Advige the
victim ex—sietims that upon reguest
of the victim eer—=istims the ocfficer
will provide transpcrtation for, or

facilitate <transportation of the
victim er—wietims to a shelter or the
appropriate court where there 1is
reasonable cause to believe that such
victim ex—wviebims have has suffered
or are ig likely to suffer physical
injury~; and

8.1.5 Provide
transportation for or facilitate
transportation of the victim e=
wigedime upon the reguest of sueh the
victim er—rietims to a shelter or the
appropriate court where there is
reasonable cause to believe that sueh
the victim er—siesims have has
suffered cor axe is likely to suffer
rhysical injury.

8.2 The officer should not
become involved in the disposition of
personal property, Lthe ownership of
which is in dispute. In the absence
of the guthority to arrest a—wasrant

pabl - bols .
has—eeeurzed, the officer should
remain neutral and be concerned
primarily with maintaining the peace

‘and safety of those persons present.

S §149-3-9, Other On-Scene
Assistance to Vietims and Dependents.

9.1 Whether or not an arrest
is made, the responding officer
should not 1leave the scene of the
incident until the situation is under
control and the likelihood of £fusthesr
immediate violence has been
eliminated. The officer should stand
by while victims or other persons
desiring to leave gather necessities
for short-term absences from home,
such as clothing, medication, and the
necessary documents.

9.2 Whether or not an arrest
ils made, the responding officer 1is

Amended (1994) Rule.
Draft 16 ag recommended by LRRC October 19, 1993 — Page 17.




149 CSR 3

required by W. Va. Code 48-2A-3a 3(b}
to notify the wictim orally or in

writing of the availability of a

shelter, including its telephone
number, or other services in the
community and of civil and criminal
remedies by providing the victim with
a Victim's Rights Information Packet.

9.3 If an arrest is made or an
arrest warrant obtained, the officer
should:

8.3.1 2dvise the
victim of what procedure will happen
next, including the probabhility that
the accused will be in custody for
only a short period of time;

9.3.2 ©Obtain from the
victim information to be included in
the arrest report indicating any
special conditions of bail that
should be requested _at the

pretininary — areaidgnmont initial
appearance before the magistrate
(1.e2., places where the suspect

should be specifically prchibited
from appearing). This information
would be in addition to a notation
that an arrest was made for a battery
against a family or household member,
including a family ¢cr household
member who is a child, pursuant *o

oral or telepheonic authorization from
a magistrate which automatically
imposeg conditions on bail., {See

Section 10.4 of this Rule,)

S.4 Any pelice officer
responding to an alleged incident of
abugse shall inform the parties
thereto of the availability of the
possible remedies provided by the
Prevention of Domestic Viclence Act
(West Virginia Code §48-2A-1 et.
seg.) and the possible applicability
of the criminal laws of this State.

9.5 Any police cfficer
responding tc an alleged incident of
abuse shall, in addition to providing
the information required in section
9.4 abeve of this rule, provide
transportation for or facilitate
transportation of, +the victim e=
wigeims, upon the reguest of sush the
victim er—rietimse, to a shelter or
the magistrate court when there is
reasonable cause to believe that sueh
Ethe victim er—wistims have has
suffered or are is likely to suffer
physical injury.

9.6 Elder vigtims or
physically dependent victims.

9.6.1 When a victim of
domestic viclence 1i1s elderly or
physically dependent, the accused is
the scle caretaker "and an arrest is
indicated, or when the wvictim of
demestic violence is the sole
caretaker of an elder or of a
physically dependent person and the
victim can no longer provide care
(as, for example, when the victim is
hospitalized}, the responding officer
should determine whether the elder or
physically dependent person is
physically endangered, either as a
result cof the akbuse, a pre-existing
medical condition, or the absence of
a_ caretaker. If the elder or
physically dependent = perscn is
physically endangered and mentally
alert, the officer should ask the
elder or physically dependent person
for the name of a relative or friend
who can be ceontacted immediately to
assist the elder or ©physically
dependent person. The police officer
shall facilitate transportation of
the elder or ophysically dependent
person to z relative or friend, if
such a person can be found.
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9.6.2 If there is no
one available to assist the elder or
physically dependent perscon, or if
the elder or physically dependent
person appears not to be mentally
alert, the officer should make an
emergency referral to . Adult
Protective Services. The officer
should remain at the residence until
the Adult Protective Services worker
arrives, or should transport the
elder or physically dependent persocn
to & medical facility or other
appropriate place where the elder or
physically dependent person can wait
for the worker.

9.6.3 In addition to
providing the notification regquired
by other provisions of this rule, the
cfficer should advise the elder or
physically dependent perscn of the
availability of protective services
through aAdult Protective Services.

9.7 Child victims and

dependents.

, 9.7.1 When the victim
of abuse iz a minor child, the
officer should arrest the assailant
accused if the cofficer observes the
commission of a ¢rime and should make
a report to child protective
services, as regquired by the Child
Welfare Law in Chapter 49 of the West
Virginia Code. If the child is
physically injured, the . officer
should facilitate the transportation
of the child to the nearest hespital
for tresatment. The cofficer should
provide the victim neotification, as
described heredin in this rule, to an
adult caretaker of the child who 1is
not the perpetrator of abuse.

9.7.2 If the accused
is arrested and was the sole
caretaker of a c¢hild, and/or 1f the

vigtim is the sole caretaker of a
child and c¢an nco longer provide care
(as, for example, when the victim
ig heospitalized), the officer should
determine whether there is a
responsible relative who can care
for the <child and, if so, sghould
contact that relative and await the
relative's arrival, If no
responsible relative is available,
the officer should contact Child
Protective Services and remain at the
residence until a protective services
worker arrives or should take the
c¢hild inte custody pursuant to the
Child Welfare Law.

10 §149-3-10. Processing the
Accused; Initial Appearance EBefore

Magistrate.

10.1. When the accused is
arrested without '8 warrant for a
misdemeanor as authorized by Sectien
6.3.5 (and Secticn 5.3.7) of this
Rule:

120.1.1 The accused shall
be taken before a magigtrate in the
county in which the offense charged
is alleged to have been committed in

g _mannep congistent with the
provisicns of Rule 1 of the
Bdminigtrative Rules for the

Magistrate Courts of West Virginia

. for initial appearances in ecriminal

Lases. : -

i0.1.2 BAn officer other
Ehan the officer making the arrest
may appear at the initial appearance
and swear to the criminal compiaint
under the same cenditiong and using
the same_procedures as ig approprilate
and lawful in _other cases.

10.1.3 At the initial
appearance, the accused shall be
supplied with a written complaint.
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Thig complaint must set forth the
facts and circumstances supporting
the charge. The complaint must
comply with the provisions of West
Virginia Rule of Criminal Procedure.

10.31.4 The officer
swearing to the complaint for the
warrant shall inform the magistrate
that the accused was arrested for a
migdemeanor battervy pursuant to oral
or telephonic authorization by a
magistrate [o{e) that reguired
conditiong of bond mayv ke imposed as
required by W, Va. Ccde §48<2A-14(i)

(1993).

10.2 When an arrest is made,
except for an __arrest without a
warrant for a3 misdemeanor agssauilt or
battery nect observed by the offlcer

which would be handied pursuant to

subdivision 10.1 of this Section, the
accused shall be taken before a
magistrate for prei-ibni-nary
arradgmment an  initisl appearance

without unnecessary delay. Under no
circumstances should the arresting

officer release the defendant
accused before the proliminasy

aeratgnment injtial appearance.
ie.3 236+1. A—perser-arrccted

If the arrest jis for violation cf a
protective order or of a condition of
bail, the accused should be charged
with any crimes properly charged as
a result of the incident in which the
violation cccurred.

10.4 +8+3+ The arresting
officer may inform the magistrate or
court of any circumstances

surrounding the arrest of the accused
which would have an effect on
conditions of bail. Provided, that
the amount and conditions of bail 4s

e e udicial docio : _

are Hudigcial decisiona_ that rest

solely with the magistrate or court.
Relevant circumstances include, but

‘are not limited to, evidence that the

accused poses a threat or danger to

the victim or another family or

household member, whether a victim isg
a child, whether a victim is empleyved

cr attends school. See also
subdivigion 10.1.4 of +his Section.

11 §149-3-11. Reporting.

1l.1 A Domestic Viclence
Incident Report as requlred by W. Va.
Code 48-2A-9 must be completed by the
officer responding to any «call
covered by  &hese——suleos— and
regulations this rule.

11.2 Data collection.

11.2.13 ALl written
reports on the same person should be
kept together or ¢ross-referenced so
that repeat domestic violence can be
monitored for at least a two year
period of time.

11.2.2 The written
report, or another document (such as
an index card) or computer entry
generated from the written report,
should become a domestic wviolence
tracking report.

11.2.3 To +the extent
possgible, the domestic violence
tracking report should be accessible
to dispatchers and police officer.

45312 . . P
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Amended (1994) Rule.
Drafl 16 as recommended by LRRC October 19, 1993 — Page 20.
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Note: New language is underlined. Deleted language is struchkthrouwgh. Sections

6, 7 and 10 do not show language as struck through i{f the language was only moved
to another subsection or renumbered.

Amended (1994) Rule.
Draft 16 as recommeadad by LRRC October 19, 1993 ~ Page 21.
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H. B.__4245

(By_ Pelountes Gallagher, Douglas, Comnbton, )
Huntwork, Burk and Faircloth
(Introduced e Fanmmry 37 7994 . ; referred to the

C-ommitfee on the Judiciarv e . )
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A BILL to amend and reenact section nine, article nine, chapter
sixty~four of the code of West Virginia, one thousand nine

hundred Eﬁifty:oﬁéjWgé_Eﬁéﬁaéd,wféia£iﬁ§-to authorizing the

governst's committes on crime, delinguency and corrections to

promulgate legislative rules relating to the protocel for law

enforcemnent response to deomestic violence.
Be it enacted by the Legislature of West Virginia:

That section nine, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, Eé/;ead as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND EBOARDS

"TO PROMULGATE LEGISLATIVE RULES.

§64-9=-9. Governor's committee on crime, delinguency and

_corrections.

Uays
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(a) The legislative rules filed in the state register con the
twenty=-£ifth day of July, che thousand nine hundred eighty-eight,
modified by the governor's ccommititee on crime, delinguency and
corrections to meet the objections of the legislative rule-making
review domnittees and refiled In the state register on the
twentieth day of Septemker, one thousand nine hundred
eighty-eight, relating to the governor's committee on crime,
delinquency and corrections (hasic training academy, annual
in-service and biennial in;servicé_traiﬂing é%andards), are
authorized. - 7

{b) The legislative rulesg filed in the state register con the
ninth day of A&August, one thousand nine hundred ninety-one,
modified by the governcr's committee on crime, delinguency and
cerrections to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
fifteenth day of January, ong thousand nine hundred ninetv-twe,
relating to the governor's committes on crime, delinguency and
corraections (protocol for law-ehforcement response to domestic

On page 1, section 2.1 by striking out the words '"member of
the Department of Natural Resources,'":

On page 1, by striking out subsection 2.2.4;:

on page 1, by striking out secticn 3

On page 4, section 6.2.1 after the word "home" by adding "“or

business';




on page 6, sectidh 6.4.6 by striking out the word "abuse";

On page 6, section 7.2.3 after the words "protective order"
by adding "and the officer has éctual knewledge that a wvalid
protective order exists.";

On page &6, by Striking cut sections 7.2.4 and 7.2.5;

On page 7, by striking out section 7.3.5;

On page 8, section 7.5, following the word "prosecution", by
striking out the period and by adding the fecllowing proviso: ":
Provided, That this section does not authorize a search of the
premises unless a search warrant has been obtalined or conssnt was
given by the occupant of the premises.";

On page 8, By striking out sections 7.6 and 7.7;

On page 8, section 8.1 by striking cut the words "the cfficer
determines that a warrantless arrest is appropriate cor that';

Cn page” 8, seéction 8.1 by striking out the words "in the
event that a warrantless arrest for a misdemeanor 1s authorized";

On page &, sé&cticn 8.1 by striking cut the word "If" from the

- - - - 1

sentence "If & warrant i1s necessary";

"g.1.4 Advise the victim or victims that upon regquest of the
victim or wvicdtims the officer will provide transportation for, or
facilitdte transportation of the victim or victims to a shelter
or the appropriate court where there is reasonable cause to

believe that such victim cr wvictims have suffered or are likely

te suffer physical injury.
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9.1.5 -~ Provide transportaticon for or facllitate

transportation of the victim or victims upon the reguest of such
vigtim eor wvictims tc a shelter of the appropriate court where
there is reasonable cause te believe that such victim or victims
have suffef¥ed or &re likely to suffer physical injury.”:

on page 1C, section 10.7.1 by striking out the words '"shculd
arrest the assailant upon probable cause te belisve that a crime
nas been committed" and inserting in lieu thereof the following
tehould arres% the assailant if the officer observes tLhe
commissieon of a crime'; o

On page 11, section 11.3 by striking out the word "advise"
and inserting in lieu thereof the word "inform';

And,

On page 11, section 11.3 by striking out the remainder of
section 11.2 beginning with the werds "the condition may

includel. : .

thirteenth dayvy of August, one thousand nine hundred ninetv-three,

medified by the governor's committee on crime, delinguengy and

corrections to meet the objections of the legislative rule-making

review committee and refiled in the state register on the first

day of November, one theousand nine hundred ninety-three, relating

to the goverpor's committees on crime, delinguency and correctlions

(protocol for law dnforcement response tg domgstic violence), are

authorized.  __ e
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NOTE: The purpose of this bill is to authorize <the
Governor's Committee on Crime, Delinguency and Corrections to
premulgate legislative rules relating to the protocel for law

enforcement response to domestic violence.

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added.




SENATE BILL NO. ibu

(B . A . . ,

B sero Lol s Andarson, srubb, mlenauyatan ol
Finoodg
Din reduced Jdonunr 3L, 1984 refexren oo lbm
Lematose oo T

THE

L L
JHDIL ARY

A BILL to amend and reenact section nine, article nine, chapter
sixty~foﬁr of the code of West WVirginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
governor's committee on crime, delinguency and correltions to
promulgate legislative rules relating to the protocel for law
enforcement response to domestic viclence,

Be it enacted by the Legislature of West Virginia:

That section nine, ~article nine, chzapter sixty-four of the
code of West Virginia, one theousand nine hundred thirty-one, as
anended, ke amended and reenacted, tc read as follcws:
2RTICLE 6. AUTHORIZATION FCR MISCELLANEOUS AGENCIES AND BOARDS

TO PROQMULGATE LEGISLATIVE RULES.

§64-9-9, Governor's committee on c¢crime, delinquency anad

cofrections.




16

17

18

(a) The legislative rules filed in the sta*e regilister on tho
twenty-fifth day of July, one thousand nine hundred =2ightv-eignt,
modified by the governcr's committee on crime, delinguency and

corrections to meet the objections of the legislative rule-making
review committee and refliled in the state register on the
twentieth day of September, one thousand nine hundred

eighty-eight, relating tc the governcer's committce on crime,

delinguency and corrections (basic training academy, annual
in-service and biennial in-service training standards), are
authorized.

(b) The legislative rules filed in the state register on the

ninth

£

ay of »August, one thousand nine hundred ninety-ono,
modified by the governor's committee on crime, delinguency and
corrections tc meet the cbjections of the legislative rule-making
review committee and refiled In the state register on the
fifteenth day of January, one thousand nine hundred ninety-iwo,
relating to the governor's committee on crime, delinguency and
corrections (protocel for law-snforcement response to domesiic
violer&&@), d@re authorized with the amendments set forth below:

on page 1, section 2.1 by striking out the words "member of
the Department »f Natural Respurces,";
T On page 1, Wy striking out subsecticn 2.z2.4;
On page 1, by striking out section 3;
On page 4, section 6.2.1 after the word "home" by adding "or

business";
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on page 6, section 6.4.6 by striking out the word '"abuse':

On page &, section 7.2.3 after the words "protective orderx®
by adding "and the officer has actual knowledge that a valid
crotective order exists.Y;

on page 5, by striking cut sections 7.2.4 and 7.2.3;

T .. 0n page 7, by striking out section 7.3.3;

Oh page &, sacticon 7.5, follewing the word "prosecution", by
striking ocut the pericd and by adding the fecllowing proviso: ":
Provided, That this section does not authorize a sesarch of the
premises unless a search warrant has been obtained or consent was
given by the occupant of the premises.";

on page 8, by siriking out sections 7.4 and 7.7;

Cn page 8, secticn 8.1 by striking cut the words "the officer
determines that a warrantless arrest is appropriate or that";

On page &, section 3.1 by striking ocut the words "in the
event that a warrantless arrest for a misdemeanor is authcorized';

On page &, section 8.1 by striking out the word "If" from the
sentence "If a warrant is necessary";

On page 9, by &dding the fellowing:

"g.1.4 Advise the victim or victims that upen reguest of the
victin or wictims the officer will provide transportation for, or
facilitate transportation of the wvictim or wvictims to a shelter
or the appropriate court where there 1s reasonable cause to

belleve that such victim or victims have suffered or are likely

to suffer physical injury.
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9.1.5 Previde transportation for or facillitate
transportation &f the victim or victims upon the reguest cf such
igtim or victims to a shelter or the appropriate court where
there is resasonable cause to believe that such victim or victims
have.Suffﬁ?ﬁﬁ Br a¥e likely to suffer physical iInjury.™;

Oon page 10, sSeftioh 10.7.1 by striking ocut the words "should

arrest the assailant upon probhable cause to kbelieve that crime

fa

has been committed" and inserting in lieuv thereof the following
n"ghould arrest The assailant 1f the officer observes the
commission of a2 crime":;

oh HEge 11, SEFEtion 11.3 by striking out the werd "advise®

And,

Oon page 11, se&tion 11.3 by striking out the remainder of
section 11.3 Ybeginning with the words "the condition nay
idglude".

(c)_The legislative rulss filed Iin the state register on the

thirteenth day of Auqust, one theusand nine hundred ninety-thres,

nodified by the governcr's committee on crime, delinguency and

correrftions to meetr the objections of the legislative rule-making

review committee and refiled in the state register on the first
Jav_&f NWovembaer, one thousand nine hundred ninety-three, reolaling
Lo the governor's committee on crime, del inguency and correctinng

(protogel for law snfofcement response to deomestic violence), are
-~

authorized.
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NCTE: The purpose of this bill is to authorize the
Governor's Committee cn Crime, Delinguency and Corrections to
promulgate legislative rules relating to the protocol for law
enforcement response to domestic violence.

Strike—ﬁhrgughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added.
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NOTICE OF ACTION TAKEN BY IEGISTATIVE RUTLE-MAKTING REVIEW COMMITTEE

October 19, 1993

TO: Ken Hechler, Secretary of State, State Register

TO: Mr. James M. Albkert
Governor's Committee on Crime,
Delinquency and Correction
1204 Kanawha Boulevard East
Charleston, WV 25301

EROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Protocol for Law Enforcement Response to Domestic
Violence

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule
(a) as originally filed
(k) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement cof
reasons for such recommendation is attached.

4, Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendmnents and a
statement of reasons for such recommendation is attached.

5. Recommends that the rile be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in the 8tate
Register and with the agency proposing the rule.

cc: . Don Davidson




