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STATE OF WEST VIRGINIA

GOVERNOR'S OFFICE
OF
COMMUNITY AND INDUSTRIAL DEVELOPMENT

GASTON CAPERTON o : _-_C!13rleston. West Virginia 25305
. GOVERNOR . -1+ . ™. ERO ' : s LS

I . -

State of Circumstances

The Governor's Comniittee on Crime, Delinquency and
‘_."Correction J.S mandated under 48~ 2-9 of the -Code - of West;_
‘Vx.rglnla to develop and promulgate rules for state, county,
and munic.\.pal law enforcement agencies regard:.ng thelr
.dutles with’ respect to domestic v101ence. . ‘ '

Summary of Propoéed Rules

The principle purpose of these rules and regulations is
to establish guidelines and procedures to be followed by
pdlice officers and other personnel involved in the police

response to domestic violence calls.

.
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APPENDIX B

' FISCAL NOTE FOR PROPOSED RULES

. Rule Title: - _Protocol for Law_E £
i'Tyﬁé;bf'ﬁﬁLéi-~x“Le§i§lét£¥e_;.-f“1nterpIEtigéﬂ*.f; Pfé&edﬂfélﬂ
Agenéy. _ Governors Committee op Crime., Deli nvq"gngg and Carrection

_ Address - 1204 Kanawha Boulevard East
Charleston, ﬂ.egg virginia 25301

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR _J-
) INCREASE DECREASE CURRENT NEXT . THEREAFTER

ESTIMATED TOTAL | $ $ $ $ $ l
COST
PERSONAL SERVICES J
CURRENT EXPENSE ” _ﬂ
REPAIRS &
ALTERNATIONS
EQUIPMENT
OTHER T

2. Explanation of above estimates:

There are no direct expenses associated with implementation of the
protocol beyond the current capacity of law enforcement agencies.

3. Objectives of these rules:

To provide guidelines for police agencies and officers in response
to domestic violence complaints.




Rule Title: Protocol fnrwwm_tn—mw‘—

Explanation of Overall Economic Impact of Proposed Rule.

4.
A. Economic Impact on state Government.
None
B. Economic Impact on Political Subdivisions; Specific
Industries; specific groups of Citizens.
‘None o '
C. Economic Impact on citizens/Public at Large.
None
Date: Jupe 30, 1993
Signatu of Agency Heag OX Authorized Reprensentative

.




DATE:  gjune 30, 1993

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Governors Committee on Crime, Delinquency and Correction

-

EMERGENCY RULE TITLE: protocol for Law Enforcément Response 10 Domestic Violence

1. Date of Filing

2. Statutory authority for promulgating emergency rule:

48-22-9

3. Dpate of filing of propoésed -legislgtive"'rul’e': R

4. Does the emergency rule adopt new language oOr does it
amend or appeal a current legislative rule?

amends current Legislative Rule

5. Has the same oOr similar emergency rule previously been
filed and expired? ‘

No

6. State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

The current protocol in the code of state_;ggglg;ignﬂ_ngg_gnnﬁlints
with Chapter 48, Article 2A, Section 1 of the West Virginia Code which i

whgssamended by the 1992 and 199 i icers
who rely on the current code of state regulations may acdt in violation

of the statute and become liable for such ac nges
are the definision of family violence or abuse, the definition of family
or household members, the handling of protective

protective orders and orders issued in other states which are contained in
the 1992 legislative,changes. House Bill 2427, which was passed by the
1993 legislature, enables an officer to arrest the accused with probable
cause if conditions outlined in the Law are met. The revised protocol
outlines procedures the officer will follow to effect an arrest. In
addition, they contain the procedures officers should use when arriving at
a domestic violence scene to minimize danger to the responding officer.
The Family Protection Act of 1992, passage of House Bill 2427 and the
Domestic ¥¥olence Protocol as amended directly affect law enforcements
response to and treatment of incidents of domestic violence.
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8.

I1f the emergency rule was promulgated in order to comply
with a time limit established by the code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

State, with particularity, those facts and circumstances
event sub-

which make the emergency rule necessary to pr
stantial harm to the public interest.
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TITLE 149
LEGISLATIVE RULE -

GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION

SERIES 3
POLICE RESPONSE TO DOMESTIC VIOLENCE

1. §149-3-1. General.

1.1. Scope. - These
legislative rules establish law
enforcement response to domestic
violence.

1.2. Authority. -- W. Va. Code
48-2A-9

1.2. Filing Date., -—-

1.3. Effective Date., =--

2, §149-3-2. Purposes.

2.1. The principal purpose of
these rules and regulatione is to
establish guidelines and procedures
to be followed by police officers and
other personnel involved in the police
response to domestic calls.

2.2. Other purposes and goals
of this protocol are:

2.2.1. To reduce the
incidence and severity of domestic
violence by establishing arrest and
prosecution, rather than mediation,
as the preferred means of police
regponse to domestic violence;

2.2.2. To afford maximum
protection and support to victims of

domestic violence through a
coordinated program of law
enforcement and victim assistance;

2.2.3. To ensure that law
enforcement services are as avallable
in domestic violence cases as& they
are in other criminal cases;

2.2.4. To promote officer
safety by ensuring that officers are
as fully prepared as possible to
respond to domestic calls; and
2.2.5. To help reduce
police resources consumed in
responding to domestic violence by
reducing the number of police
interventions required any
particular household.

for

3. §149-3-3. Scope of Coverage;
Definitions; Domestic Viclence
Protective Orders.

3.1. 23~ For purpcoses herein

nlegs gspecific stated othe se,
the term " cer", "law—enforceme
officer", or "police officer"” shall

refer to a _chief, sergeant or member

o an unici oli forc

department esy—eity-—-peliee—effieer,

a sheriff, a sheriff's deputy, an
appointed securi officer of a ate
univergity or college, or the
uperintendent n_ office
mber of the West Virginia vigio

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 14U as submitted to LRRC August 16, 1993 — Page 1.
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of Public Safety Weats—Virginia-State
pelise. Nothing in these rules should

be construed to extend the authority

of any law enforcement officer beyond
the officer's statutory jurisdiction.

3.2. vir As used herein,
unless the context clearly requires
otherwisge:

3.2.1. Svivir "Family
violence" or “Abusge” means the

occurrence of one or more of the
- following acts between family or
household members who reside together
or who formerly resided together:

3.2.1.1. Frilrdr
Attempting to cause or intentionally,
knowingly or recklessly causing
physical harm bodilyinjuey with or
without dangerous or deadly weaponsj

3.2.1.2. FvrivivEr
Placing another i reasonable
apprehension of physical harm by

il ¢ ous bodily—iniury;

3.2.1.3. Sl
Creating fear of physical harm bedily
4njury by harassment, psychological
abq&e or threatening acts;

3.2.1.4. Fvivivdr
Causing or attempting to cause another
to _engage involuntarily in any sexual
act orce, threat o orge r
duress; Sewual—abuse.

3.2.1.5. Holding,
confinin detainin or _abductin

another person against that person's
will.

3.2.2., Swivr2~ “Family or
household member"” means spouses,
persons living as spouses, persons
who formerly resided as spouses,

parents, children and step-children,
current or former sexual or intimate
partners, ©F¥ other persons related by
blood oxr marriage, persons who are

egent r in the past ve resided
or_cohabitated together, or a person

jith whom the leged victim has a
child in_common. concsanguinity—or
MH&HH.QHM

3.3, @2+ Domestic violence
protective orders are to be considered
criminal in nature. Any and all law
enforcement officers who are sworn
officers in the State of West Virginia
shall be responsible for the injtial
service of all protective orders in
order to ensure the most prompt
service of the protective order.
Service may be rformed on_a da
includi sundays and holidavs. o
law enforcement officers ghall refuse

O __serve eadings _© orders n
domestic violence rotectjve order

actions.

3,4. A protective order is in
effect for as lo 8 the deyr says

it is in effect except:

3.,4.1. A protective order

lose £t fectiveness i a
temporary circuit court order which

does not extend the protective order
is signed by a family law master or

ud o a nal order is signe
by a_judge, if:

3.4.1.1. The

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 14U as submitted to LRRC August 16, 1993 - Page 2.
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tem ary or fipnal der was a
in a divorce, separate ma ce
annulment action between the same

parties, and

3.4.1.2. The temporary or

nal order was entered aft th te

of the issuance of the protective
order.

3.4.2. A protectjive order's

eff ivenesg is ex ed bevyo the
ate e order says its expire f:

3.4.2.1. The protective
order has been extended by another
order in the same case, or;

3.4.2.2. A divorce,
separate maintenance or annulment guit

between the same artieg has een
filed while the otective der is

gtill in effect by its own terms.

3.5. An order issued in any
county_in West Virginia is in effect
in all counties in West Virginia.

3.6, Any protective order
igsued by the court another state

sha be ven full faith d edit

and enforced as jif it was an order of
thig state if its terms and conditions
are substantially similar to those
which may be imposed by this state.

4., §149-3-4. Dispatch.

4.1. Dispatchers under the
supervision of a police department or
who serve multiple police departments
should dispatch domestic calls in
the same manner as any other call for
police assistance, in accordance with
the priority criteria prescribed by
generally applicable department
procedures. Whenever possible, the
dispatcher should assign a back-up
unit.

4.2. The dispatcher receiving
a domestic call should attempt to
elicit from the caller and should
communicate to the responding officer
as much of the following information,
in the following order of importance,
as time and exigencies of the reported
incident allow:

4.2.1. The nature of the
incident;

4.2.2. The address of the
incident, including the apartment
number or the name of the business,
as appropriate;

4.2.3. A telephone number
where the caller can be called back;

4.2.4. Whether weapons
are involved;

4.2.5. Whether an
ambulance is needed;

4.2.6. Whether the
suspect is present and, if not, the
suspect's description, direction of
flight, and mode of travel;

4.2.7. Whether children
are at the scene;

4.2.8. Whether any party
is using or is under the influence of
alcohol or drugs;

4.2.9. whether a
protective order is in effect and
whether an affidavit to enter the
premises exists; and

4,2.10. Whether a
criminal warrant is outstanding on
the suspect; and

4.2.11. Whether the

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 14U as submitied to LRRC August 16, 1993 - Page 3.




149 CSR 3

suspect has been released on bail on
a charge of a crime againgt a family

or household ember includin a

fami or household memb ho js
il1d, with any conditions o a
eqarding contact with the c )

complainant.

4.3. If the caller is the .

victim, or if the caller is a witness
to a domestic incident in progress,
the dispatcher should keep the caller
on the telephone and should relay
ongoing information provided by the
caller to the responding officer. The
dispatcher should tell the caller that
help is on the way and when the caller
can expect the police to arrive.

4.4. If the dispatcher has
ready access to police department
“records that indicate whether the
parties involved in the incident have
been involved previously in domestic
incidents or that indicate whether
there is a protective order involving
the parties in effect, the dispatcher
should consult such records and radio
any relevant information to the
responding officer.

4.5, If the dispatcher has
reagon to believe that the subject is
on bajl for a crime against a_ family
or household member includ a
family or household member who is _a
child, and if the digpatcher has ready
access to magistrate court records
that show whether there are conditions
on bond, the dispatcher should congult
such records and radio any relevant
information to the regponding officer.

5. §149-3-5. Inikial-Pelice Offieer
Response~— Approaching the Scene;

Initial Contact; Establishing Control
of the Scene; Arresting at the Scene;

Continuing _Custody; Release from
Custody: On Scene Investigation,

5.1. Approaching the scene.

5.1.1. The responding
officer should approach the scene of
a domestic dispute as one of high
risk. Whenever possible, two officers
will respond to a domestic call.

5,1.2. The officer should
obtain all available information from
the dispatcher before arriving at the
scene and should notify the dispatcher
upon arrival.

5.1.3. Most offjcers

njured in domestic violence res seasg
are harmed duri t appreoach to th
incident. The incidence of ambush is
WO d one-hal times higher in
domegtic situations than in responding
to other types of incidents. Unless
the circumstances of a particular
incident require different measures
follow the approach procedures get
out in the remainder of this section.

Heﬁ-ﬁa—ee-aﬁﬁﬁﬁﬁ—}ee*iﬁg—the
mw—aad-—fe&—the—-éﬂph‘ﬂﬂeﬁt——eﬁ
wea.peﬂg—f—sem—éee-!ﬂ-y—h‘i-ﬂémr—e"'ﬂeﬂb?
yvohiclesr

.4. Appro the scene
inconspicuously. Do not use girens
or lights in the immediate area of the
ascene of the incident. .

5.1.5. Do not park
directly in front of the immediate
scene of the incident. o

5.1.6. Keep a safe exit
route in mind.

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 14U as submitted to LRRC August 16, 1993 — Page 4.




149 CSR 3

5.1.7. Be alert for the
employment of weapons from doors,
windows, or nearby vehicles.

5.1.8. Be alert for persons
moving away from the immediate scene
of the incident.

5.1.9. Employ other standard
precautionary measures for
approaching high risk incident scenes.

5.2. Initial contact with
occupants.

5.2.1. The responding
officer should identify himself the
officer as a police officer, explain
hie the offjcer's presence, and
request entry into the home or
pusiness. The officer should ask to
see the person who is the subject
of the call. If the person who called
the police is someone other than the
subject of the call, the officer
should not reveal the caller's nawme.

§.2.2. The officer may enter
and conduct a search of the premises
relevant to the incident if consent

has been given to do so. If a
domestic relations protective order

is in effect, written consent to entry
may have been given by the vict and

be on file. The search will be
limited to search for other suspects,
victims, witnesses or evidence
connected with the alleged domestic
incident.

5.2.3. If refused entry, the
officer should be persistent about
seeing and speaking alone with subject
of the call. If access to the
subject is refused, the officer should
request the dispatcher to contact the
caller if the caller is the subject
of the call. If the officer leaves

the scene, the officer should drive
by and observe frequently. If the
officer remains to observe, the
officer should move to public property
(the street) and observe the
premises. In some cirfumstances,
forced entry will be necessary and
appropriate. Forced entry may be
appropriate when the residence areas
ghows signs of a fight or scuffle; or
when a person from inside the
residence callas for assistance or is
yelling; or when a person from inside
is visible and the officer observes
that the person is wounded, injured
or is otherwise in need of assistance.

5.3. Establishing Control of
Scene. Once at the immediate scene

e e e =

of the incident imeide, the responding
officer should establish control by:

5.3.1. Identifying
potential weapons in the surroundings;

5.3.2. Separating the
victim and the aesailant accugsed when
circumstances are appropriate;

5.3.3., S+3+4. Assessing
injuries (including inquiry about
possible internal injuries),
administering first aid, and/or
notifying emergency medical services;

5.3.4. &+3+5 Identifying
all occupants/witnesses on the
premises; and

5.3,5. 5+3+6 Separating
occupants/witnesses from the victim
and accused and keeping them out of
hearing range (to avoid compromising
their witness status).

5.3.6. 5v3 3

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 14U as submitted to LRRC August 16, 1993 -- Page 5.




149 CSR 3

Restraining the aseailant accused if
necessary, and removing the aesailant
accused to the patrol car if immediate
arrest is wareapted authorjized because

the officer observes io on o
a_ bai condition set _in a cr
ch ed against a family or househo
member includi a ami or
ougsehold member who g8 a ¢ d
ecause the offi observ

violation of a protective order,

because the officer observe e
commission of a felony or mjisdemeanor,
because the officer g obable usg
to elieve that the suspect as

committed a felony, because an arrest

warrant or ci rcujt court attachment
order has previougly been obt ed

or a capias has been issued, or
because arrest is authorized under the

next subdivigion of this Section;

5.3.7. Arresting the accused
at the scene. Arresting the accused
at the scene of the alleqged violation
is authorized by this subdivision for
the purpose of protectin he health
or safety of either the alleged
victim, the officer, or another person
at the scene of the violation while
the officer is obtaining the written
statement of a victim or witness
required in 6.3.4.2 or geeking the
magistrate's authorization for arrest
required in 6.3.4.3. The arrest
authorized by this su vis m

only be made when:

5.3.7.1. Cjircum—stanceg
exist which convince the officer that

a danger exists to the he 1t a
afe =} the alleged viceti the
officer or oth gorn; d

5.3.7.2. The officer
determines that credible corroborative
evidence exists, ag that term is
defined in Section 6.3.7. of this

Rule, to believe that an_assault or

battery of a mi ousgehold
member has occurred; and

5.3.7.3. The

office ejth as bta d
atement O £ lle d
victim or a witness that the esgential
elements of the offense occurred or

h been presented th verba
evidence gufficie to e b a
occurrence of the essenti e 8

t offe and been jinf of
a i ness e victim

w ess to execute a signed sta .

5.3.8. The office a
continue to keep an accuged person
who was arrested -—pursuant <to
Subdivision 5.3.7. of this Section in
custody as provided and limited by the
following subdivisiong:

5.3.8.1. 2 if

authorization is obtained from the

maqgistrate, the officer should then
follow the relevant ocedure set

out in the other ovisions of this
Rule to investigate the scene,
effectuate the arrest, procegs the
accused rovided the o gscene

aggistance and so on.

5.3.8.2., If the
victim witness who was wi to

make a written statement then refuses
to__do o the ccusged ug be

immediately released. If this ocgurs
the officer shoul rovide for the
gafety of the victim and other pergons
to the extent possible includ

usi e rocedures et o in
Section 8, "Procedure when Arrest is
ot £ zed or f Au d, is
not Made," and Section 3, "other On-
Scene Assistance _to Victimg and
Dependents,” of this Rule. in
addition, the officer should always,
if pogsible, advise the victim before
the release that the accused_ig going

Proposed Emergency (1993) and Amended (1994) Rule.
Drmft 14U as submitted to LRRC August 16, 1993 — Page 6.




149 CSR 3
to be relea . it is pot ible h t n afet [} e lleged
to advise the victim before the jcti the offic or_another 80

release, the officer should always
immediatel take steps reasonab
calculated to advige the victim t

eleage as on_as gible.
5.3.8.3. I1f the
ficer th officer ac t

the request of the officer making the
rrest s able to communicate with

a magistrate and the magistrate denjes

authorization for arrest, the accuged
must be immediately released, If this

occurs the officer should provide for

the saf f the victim and other
rgong __to_the extent oggible

including usin e procedures set out

in Section 8, "Procedure when es

s not Authorized or, if Aut ized
ig_not Made," and Section 9, "Other
On~Scene Assistance to Victims_an

Dependents," of this Rule. In
additio the offic should alwavys

if possible, advise the victim before
the release that the accused is going
to_be released. If it is not poesible
to_ advise the victim before the
release, the officer should always
immediatel take steps reasonabl

calculated to advise the yictim of the

eleagse ag goon as poss [ -]

5.3.8.4. The officer

should only take the accused from the
scane in custody without auth ation

from the maqgistrate as required by

Section 6.3.4.3 of ig Rule 1
of the following condjtions ly:
A) P proper written gtatement by a
.victim or other pexson hag been
g d; d fter making ever

actical effort to communicate wit
the magistrate (See Sect 7.3.3

is le} the officer has pot en

ble to communjcate with t
agigstrate; and (o Circumstance
exist which convince the officer that
a danger continues to exigt to the

who was at the scene if the accused

js released before the officer can
[+] with a magistrate. th
r takeg the usetl from th

scene in custody without authorjzation

from rate suant to is
bd 8j e o ce ugt f [a)
the procedures ip the next subdivision

{5.3.8.5) of this Section.

5.3.8.5. Le n
scene before arrest "authorjzed"., If
the officer takes the accused £ the

scene i custod urguant to he
immediatel recedi gsubdivision of
thisg Section (5.3.8.4) or

section 7.2.3 of this Rule wi

ut izatio from the agistrate
the o cer must proce direct t
a locatio e the officer

reagonably expects to be able to
request telephonigc or oxal
authorization from a magistrate. In
no case shall the officer keep the

accused in custody later than the next
required time for the on_call

magistrate to contact the jail and
a r as rovided for initjial

a arances criminal cases in Rule

1 of the Administrative Rules for the
Magjstrate Courts in West Virginja.

The accugsed may be detained in the

pame manner ag a person under arrest
for anv other misdemeanor.

5.3.9. e rregt i
made sua. to subdivigion (5.3.7

-Section 6,3.6, of this Rule regarding
communjications rough digpatcher;
-Section 6.3.7. of this Rule reqgarding
the definitijon of voredible
corroborative evidence;

-Section 6. of thi u regardi
fa rs pot be ¢ dered in maki
the arrest;

-Section 6.5. of this Rule regarding

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 14U as submitted to LRRC August 16, 1993 — Page 7.




149 CSR 3

fficer' decigion to make e collected.
arr H
~Sectio of this e re 5.4.6, SvdvEv The
ef uating t rrest officer should interview the victim
- tion 10 this Ru egar or a tnes as d
processing the accused. goon as cigrcumstances aYlow taking

down names, addresses, and other
5.4. On-scene investigation. releva nf ion,—3Ff—witneeaes

5.4.1-. The o cer ould

duct a nvesti on_usi e

e pr es t e offj d

e in a other on-scene ¢ 1
in ation unless t roce 8
ro ed b this Rule ich ar

gpecially applicable for police
officer regsponse to domestic violence,

re e different procedures.

5.4. While co cting t
vest jon _th ficer ould
att t to establish the existence
credible corroborative evidence and
the willingness of the victim or
another witness to sign a written
gtatement.

5.4.3. 5+4+t The responding
officer should interview the victim
and—+the—aaeailant as fully as
circumstances allow to inquire about
the nature of the dispute.

5.4.4. $S+4~+2 The officer
should ensure the victim's safety and
privacy by interviewing the victim in
an area apart from the aesailant

sed, witnesses, and bystanders if
possible.

5.4.5. 5+4~+2 In questioning
the victim, the officer should use
supportive interview techniques. The
officer should ask the victim about
previous domestic incidents, their
frequency and severity. The officer
should not tell the victim what action
the officer intends to take until all
available information has been

provide —information—about—prior
ineidensor-the-officor should-dooument
I ineident b Liad )

(] view the t
a W esges ¢ offi uld
ermine ther the victi d/or
an tnesg llege facts
con ute all of the elements
as t or battery. i1f so e
officer should inquire wheth e

vict and/or witnesg is will

to si as ment containing t e
acts an f nec r a the
erson that such a statement is one

of the requirements before the officer
can _seek authorization to make an
arrest without Jleaving the scene to
obtain a warrant. The officer shoul

also inquire about past abuse or er
crimes to aid the offjicer in
eva ting the dangerousness of the
accused.

The regponding

5.4.7.
s} cer shoul terview the accused
a ag circumstances allow to
i about the nature the

dispu —bvd-v1r e officer uld
be a + to possible incrim tin

statements.

In order to avoid
digputes over the ssability of
statements made by the accused, the
officer should advise the accused of
t iranda ts of the cused

before asking the accuged any

osed Emergency (1993) and Amended (1994) Rule.
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guestiops if 1) the officer hasg

arrested _the acc d urs [v]
Sections 5.3.7, 6.3, or 7.2 of this
Rule or the_ of a 8 id

anything to the accusged which ¢ould
have led the accusged t elieve that

the officer had ace n egtraint

on the liberty of the accused, or 3)
£ e fi 8 oc d e
investigation on e accuge

5.4.9. Bvédv3~ If the accused .

has fled the scene, the officer
should solicit information as to the
possible whereabouts of the accusged
(place of employment, relatives,
friends, etc.).

5.4.10, Svdvi~ If the
dispatcher has not advised the officer
of the existence of a protective order

or conditions of release on b get
in a crime against a family or

household member, including a famil

or hougehold member who is child

the officer should ask the victim
whether there is such an order or such
pail conditions and, if so, if the
victim can produce a copy of the
protective order or bail document and
what eounty and court or magistrate
the order or document wae issued from.
The officer should attempt to contact
a local law enforcement department
specified by the victim to verify the
existence of a valid protective order
or contact the magistrate cou to
ver the conditions of re ge o

bail. Law enforcement officers shall
enforce all orders from the magistrate
court or any court regardless of
certification. Where the accused has

been served with the protective order
or has actual notjce o he otective

der hen the officer should follow
the arrest aut iza n (*'4 ons
of Section 6 _of this Rule. Where the
sugpect has not been served and has
not had actual notice of the order,

if the officer has a copy to serve
n the sugpect, t O should be

gerved. 1 he officer does not ve
a copy to serve, then the officer
shoul i the suspect act otice
of the provisgi of thd o b
stati th rov n f t order
o the suspect. f e _accuge afte
having beepn served with, or given
actua otice e de the
refuses to comply with the order, the
fic uld ollow e es
authorjzation provisions in Section
6 of thig Rule. When law enforcement
officers observe any violations of
bail condition the officer knows has
been set in cases of crimes between
family or household members ingluding

a family or household members who _are
children law enforcement officers

Chnliarell, oW o s

shall arrest for violations of such
bai) conditions including the presence
of the accused at the home of the
victim as authorized by Section 6.1.1
of this Rule Law-enferocment—officers
ehall enfomseall valid-protoekive
erdero—regardless—of—whether—or—not
£he—ascused—has—been—secved—with—the
pretective—onder— Law enforcement
officers shall enforce all protective
or similar type orders that have been
entered by courts eertified from
outside the State of West Virginia if

e terms d conditions of these
orders are substantially gimilar to

thoge which may be imposed by this
gstate. .

5.4.11. 5+4~&. Children
should be interviewed in a manner
appropriate to the child's age. Signs
of trauma and any apparent healing of
wounds on the child should be noted
by the officer.

5.4.12. E~4-+%. The
officer should collect and preserve
all physical evidence reasonably
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necessary to support prosecution,
including evidence substantiating the
victim's injuries, evidentiary
articles that substantiate the attack
(weapons, torn clothing, etc.), and
evidence recording the crime scene.
The officer should ensure that
photographs are taken of visible
injuries on the victim and of the
crime scene.

5,4.12. 5+4+8. The officer
should encourage the victim to seek
medical attention for injuries that
do not require emergency treatment at
the scene. The officer should inquire
about injuries of the victim that are
concealed by clothing or otherwise not
readily apparent. The officer
should advise the wvictim to have
photographs taken if injuries later
appear.

5.4.14. 5+4~9. All physical

evidence should be collected, noted
in reports, and vouchered as in other
criminal investigations.

6. §149-3-6. The—Arrest—Decisionr
rrest Authorization; Credib
Corroborative Evidence: Factors not
Considered: Confiscation of Weapons

on Arrest.

6.1. e The responding
officer js authorized to arrest and
shall arrest the suspeet accused:

6.1.1. When e officer
observes a violation a Dbai
conditi includin e egence o
the accused at the home of the victim

v ation of such condit et
in cases of crimes between family
members, including family or household

embers who are children; or

6.1.2. Y s S wWhen .the
officer observes the violation of a

valid protective order (e.g. presence
at the residence or victim's job
place) and the officer has actual
knowledge that a valid protective
order exists, unless the accused was
not served with the order and did not
otherwise have notice of the order
and its contents. The officer shall
arrest the suspect if the suspect’'s
presence violates a protective order.

6.2, 1 c umstances other

than thos vided Section 6.1. ©
is Rule an £ e fic has not
already made an arrest at the scene
purguant to 5.3.7. the &1—The
responding officer should arrest the
asgailant accused whenever arrest is
authorized as set out in subdivigion 6.3

of this Sectjon. If the officer
decides not to arrest, the officer he

must include in his the officer's
report of the incident a detajled
explanation of the reasons why an
arrest was not made.

6.3. &+2. Under current West
Virginia law, arrest in circumstances
other than ose provided Section 6.1

of this Rule is authorized in the

following circumstances:

6.3:1. ovi4. When a
misdemeanor or felony a—miodemeanor

6vi2-through-6+2+4 has been committed
and the officer or another person
obtains or has previously obtained an
arrest warrant, or when a capias has
be isgued, or en circuit ifu
has ed attachment order.

6. . éev2+2. When the
officer observes the commission of a
felony or a misdemeanor.

6.3.3. &v3+i. When the
officer has probable cause to believe
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that the suspect has committed a
felony.

6.3.4. n t cer:
6.3.4.1. Observes
cr ble corroborative de hat
a_ misdemeanor assau or a
has occurred b one or
seho member ins h

family or household member;

6.3.4.2. H ob ed a

igned statement om ed
victim or witness to the alleged
offense which has been voluntarjily and

owingl executed d c gets
orth facts constitutj the essential
elements of the alleged offense; and
6.3.4.3. Has recejved

oral or telephonic authorizatio om

a magistrate having jurisdjction over
the alleged offense to arrest the
ergon after the magistr has been

esented with informatio fficjent
to wsatisfy the magistrate that
probable gause exists to believe that
the alleged offense was committed.
Another officer acting at the request
of the officer observing the credible
corroborative evidence may request and
recejve the authorjzation required by
thig provision. (Notwithstanding
other definitions or provisions of
this Rule, for the purpose of thi
subdivision and _ West Virginia Code

48-2A-14(a) (3) 1993, "another
officer™ in des dai er j e
digpatcher is employed b oth se
controlled a tr ed a aw
enforcement agency such that the
o cer determinag that thed tche

can_ reliably communicate necesgary
information etwee the agistra

and the arresting officer.)

6.3.5. If the accuged has
fled the scene, the authority to

is ited to

rest reuant to the jimmediatel
recedi su vise of this ctio
co ues ter o ce caves e
scene at e ti the ic as
e opportun arrest nger
exists that would have #llowed the
[+ o _arrest a sed ore
leavi the scene rsuant to [o)
7 of 8 Rule ut ¢ off
shou a t offi ! ext
reasonable opportunit obta a
warrant.
6.3.6. _odb

Communjcat 8 between the officer and
the maqistrate pursuant to subd gion
6.3, . of this Section regard the
telephonic oral authorization for

arrest shall constjitute the emergency

response of the magistrate to this
domestic violence matter, but not an

initial appearance in this criminal

cas fo he purposes of Rule of
the Administrative Rules for the
Magistrate Courts of West Virgjinia.
Th cuse a e detained in the
2 e manner as erso under arrest

for any other misdemeanor.

6.3.7. er3~6~-Credible
corroborative evidence. or e
purvoses of this Rule the term
veredible corroborative evidence"

eans de that is worth o)
belief nd corresponds with the
allegations of e or more ements

the offen contained n_the
writ gtatement. Jt includes ut
e evidence listed

6.3.7.1. .
condition of the alleged victim such
as:

-one or more cratches cuts
abrasjons, swellings or obvious
rednesges;

-missing hair;

—torn ¢lothing or clothing in
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disarray;

—obgervable difficu in breathin
or b thless 8 consis t wit e
effects of choking or a body blow;
-observable di t i ove

co gtent th th fect a bo
blow or other unlawful physical
contact;

—pbservab bre s8N cou d
with other physjical ex tion;
-observable, otherwise inappropriate,

exaggerated startle response;
—obgervable, otherwise appro ate
hyperalertedness;

-obgervable, otherwise inappropriate
numbed response behavior or
incoherence;

—unconsciousness.

If the physical condition is severe
enouqh_for the offense to constitute

a felon gsuch a unlawf or
licioug woundi then est 8 d
be made usi norm rocedures for

felony arrest based on probable cause.
See 6.3.3.

6.3.7.2. Condition of
accuged:

—physical inj or o condjtions
similar to those set out for the
condition of the victim which are
consistent with the alleged offense
or alleqed acts of self defense by
the viectim;

6.3.7.3. Condition of
scene:
=Damaged remises o £ shin
including but not limited to locks,

windows, doors, telephones;

-Alleqged weapon present inconsistent
normal gtorage of firearm or
inconsistent with normal storage or
uge of othe otenti weapon uch
as kitchen knife in living proom);
=Other unusual items signifjcant to
allegations in otherwise inappropriate

places.

6,3.7.4. Other:
= ements b cugsed admitting on
or more elementg of the offense;
= at ar to or condisgtent wit
al ed offense de by accu i

re ce o n offjcer;
-Audible evidence of disturbance hear
tche othe ove ent

ovee a ecejving r est
for police assistance;
=Wri gtatement b eliable pers
who _ac¢ 11 W _Oor ard the allege
offense.

6.4. &3+~ The officer should
not consider the following factors in
making the arrest decision:

6.4.1. i3I The
marital status of the parties.

6.4.2. v+ The
ownership or tenancy rights of either
party.

6.4.3. a3, Verbal
assurances that the violence will
stop.

6.4.4. 4&+3+4. A claim
by the accused that the victim
provoked or perpetuated the violence.

6.4.5. &—~3+5-.
Speculation that the victim will not
follow through or cooperate with
criminal prosecution (whether based
on prior incidents involving the same
victim, the victim's hesitancy about
pursuing prosecution, or any other
factor).

6.4.6. &~vd-~6. The
disposition of any previous police
calls involving the same victim or
accused.
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6.4,7. &w3=%. Speculation
that the arrest may not lead to a
conviction.

6.4.8., &6~3+8. The existence
or not of a current protective order
(except insofar as the violation of
such an order might justify arrest).

6.4.9. &+3-9. The victim's
emotional state.

6.4.10. ©6+3+30~ Concern
about reprisals against the victim.

6.4.11. &vd1il. Adverse
financial consequences that might
result from the arrest.

6.4.12. &~3+12. That the
incident occurred in a private place.

6.4.13. &~3+i3+ The racial,
cultural, social, political, or
professional position, or gexual
orientation of either the victim or
the accused.

6.5. &+4. It is the officer's
responsibility to decide whether an
arrest should be made unless the

officer is required to make an arrest.

(See Section 6.1 of this Rule.). The

officer, therefore, should not
consider the victim's opposition to
arrest and should emphasize to the
victim, and to the accused as well,
that the criminal action thus
initiated is the State's action, not
the victim's action.

6.6. &5, If the officer
arrests for the commission of a crime,
the officer should confiscate all
weapons used or brandished in the
commigsion of the ecrime, and such
weapons should be held as evidence
for prosecution; Provided that this
section does not authorize a search

of the premises unless a search
warrant has been obtained or consent
wag given by the occupant of the
premises.

7. §149-3-7. Effecttiating the

Arrest; Arresting at Scene Before

Leaving; “Every Practicable Effort"
to Communic wi Magistrate

7.1. The responding officer
should take the accused into custody
as soon as the officer is authorized,
or learns that the officer is
authorjzed, to make the arrest. ae-a
warrant-for-the—arrest—of—the—accused
3 ! beai 3 . ot 14

7.2. When an officer observes
credjble corxroborative evidence of a
migdemeanor assault or battery (which
the officer did not observe) by one
family or household member against
another family or household member,
and when the officer is proceeding to
make an arrest without a warrant for
that offense on the basis of a written
statement, and telephonic or oral
authorization from a magistrate:

7.2.1. If the officer has
not yet obtained the signed statement
of the victim or a witness as required

as get out in Section 6.3.4.2. of this
Rule e of er should first obt

the statement, and next.

7. . the officer
has pot yet received  oral or
te onic aut zati f a
magistrate to make the arrest, then
th icer nother officer at the
arrestin cer' request, s 1d

make every reasonable effort to obtain

the authorizatjon required by Section
6.3.4.3. of this Rule.

7.2.3. If the officer
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has obtained the sjgned statement, and
if the officer has made every
reasonable effort to obtain
authorization and has not been able
£o0 communicate with the magistrate,
and if the determines
¢ircumstances exjst which convince the
officer that a danger would exist to
the health an t f the a
victim, another person at the_ scene,
or ficer if the officer leaves
e without arrestin the

accusged:

7.2.3.1. The officer
should make "at scene" a of
the accused ag authorized by West
Virginja Code $§48-22-14(b) and take
the accused from the scene in custody
without authorization from the
magistrate. The officer should then
follow Sec 5.3.8.5 of thi ule
which sets out the procedures to be
followed when the accused is taken

from the scene in custody before
communi with a magistrate

7.2.3.2. If the officer
subsequently communicates with the
magistrate and the maqgistrate does
not authorize continued arrest of the
accused the officer should follow the

procedures set out in Section 5.3.8.3
of this Rule.

7.2.4. If the officer has
observed credible corroborative
evidence, and if the officer has
obtained the signed statement, and if

t ice ags made every effo
re ble effort to obtain
authorization and has not been able
to communicate with the magistrate,
and if the officer determines there
ig no substantial danger if the
officer leaves the scene_ without
arresting the accused:

1.2.4.1. The officer

should follow the procedures get out

n Section "Procedure when Arrest
ig not Authorized or, i uthorize
is ade, " and Section 9, "Othe

On-Scene Asgistance to Victims and

Depe 8," of thi e¥ and

7.2.4.2., Whetherx
or n jctim acceptg an her
agsistance from the officer pursguant

to Section 8, "Procedure when Arrest
8 not Authorize if Auth d

8 _not Made," and ction 9, *
On-Scene Assjistance to Victims and
Dependents," of this Rule, if the
officer has determined that the
accused should be arrested, then the
officer should continue to make
efforts to obtajin telephone or oral
authorization to make the arrest and
return and make the arrest, or the
officer should proceed to obtain a

war t the officer's next
reagonable opportunity to do so_ and
retu ange for another officer
to return and make the arrest.

7.3. “Reasonable ef "
defined.

7.3.1. There are aces
and times when the officer will not
have the capability to communjcate
with the magistrate from the scene,
or times when the officer has the

capabildty and has attempted to do go,
but t agistrate has not responde
easonable numbe f ta
over a reagsonable period of time in
light of the circumstances at the
scene a the other res i ties

of the officer. In some of these
circumstances it would be dangerous
to the victim or others at the scene
if the officer left the scene without
arresting the accused. This danger

can exist even if the officer follows

the procedures set out in Sectiong 8
and 9 of this Rule for cases when
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arrest ig not authorized and for er magigtrate usin te one th
assistance at the scene. n_gome of scene.
thege circumstances i woul be

angerous to the o cer f t 3. U an
officer left t sce w ut offi ) o the scen tche
arresting the accused art arl o a tel one ca . e
if the officer will have to return to magistrate.
the scene_to arrest the accu who
could become angrier and who et 3.4, Using an
weapong durin he o er' bsenc cer's radio at t sce cal
For thig reason thi ule [+) 8 the magjistrat t i e has

fficers to ta cug [e) m a g8 to O _commu [e)
the scen in _custod i to
authorization from a ma tra ut 7.3.4.4. Using an

only in the limited circumstances when
the officer has made ‘“"every
reagonable effort"” to communicate with
the magistrate to seek authorization
as defined by this subdivision (7.3)
and its further subdivisions.

7.3.2. If the accused has
fled the scene he aut t to
arrest pursuant to the immediate

recedin ubdivigion of 8 gsectjon
continues after the offic eaves the
scene, if, at the time the officer has
the opportunity to arrest, danger
exists that would have allowed the
officer to arrest an accused before

eavin he gscene purs t ctio
7.2 thig Rule ut t ffic
should at th officer' t

easonable opportunit obt a
warrant.

7.3.3. "Reasonable effort"
includes efforts made the by officer

who observed the corroboratijve
evidence and who is makin e arrest

and/or another officer at the request
of the arresting officer.

1.3.4. Using "Reasonable
effort" includes, but is not limited
to, using the following efforts when
they are reasonable:

7.3.4.1. Calling the

officer's radio at the scene to call
another officer who can call the
agistrateon t hone or communicate

with the magistrate in person at the
request of the arresting offjicer. e
other officer may be an officer who
is a dispatcher.

7.3.4.5. Us a

telephone or an officer's radio near
the scene A) if another officer at
the request the a stin cer
can communicate with the magistrate
by doing so, or B) the officer
believes there wil e no substanti
increase in danger if the officer
move rom t diate scene to a
by 1 tion because sus t
is alre arre d and gtrained o

because of the other circumstances of
the particular case.

7.4. Communicatjions between the
officer and the magistrate regarding
the te onic ora thorization
for arrest is the emergency response
of € ma ate t hig domestic
violence matte but n an _in al
appe nge in g criminal case, See
Section 10 of this Rule for further

ocedure ega n injtial

appearances in magistrate court and
processing the accused.

7.5. v}~ The risk is high in
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domestic violence cases that the
accused will return to the victim's
residence or the scene of the
violence. If the suspect has fled
the scene, the officer should initiate
procedures to pursue and apprehend the
accused as promptly as possibley—if

if the
suspect's presence in the vicinity
represents a continuous threat to the
safety of the victim and/or other
members in the household. If a &
warrant is necessary (e.g. the
accused has entered another private
residence), the officer should obtain
and execute the warrant as soon as
practical.

7.6. F+2+ When the accused is
a minor (under 18 years of age), the
provisions of this rule proteseel shall
be fully applicable, except that
arrest should be effectuated and the
juvenile processed pursuant to the
West Virginia Juvenile Offender
Rehabilitation Act (W. Va. Code
49-5B-1 et seq.). =
8. 6§149~3-8. Procedure when Arrest
is not Authorized or, if Authorized,
is not Made.

8.1. If an arrest is not
asthorised-because—of—the—absenesa—of
pfebeb%e—eaueeAa*he%éeveAHuH&eheﬁéme
wag—oonmitted,——or—if—arrest—io
autheorised—but—net made (for reasons
to be detailed in the incident
report), the officer should:

8.1.1. Explain to the victim
the reasons that arrest is not being
made;

8.1.2. Advise the victim of
the applicability of criminal we

and the procedures for filing a
e

criminal complaint and th
availability of fex a petition for a

protective order, the procedures for
filing a petition and the remedies an
ord can contajin; and -

8.1.3. Encourage the
victim to contact the nearest
available domestic violence program
for information regarding counseling
and other services available to
victims of domestic violence.

8.1.4. Advise the victim
or victims that upon request of the
vietim or victims the officer will
provide transportation for, or
facilitate transportation of the
victim or victims to a shelter or the
appropriate court where there is
reasonable cause to believe that such
victim or victims have suffered or are
likely to suffer physical injury.

8.1.5. Provide
transportation for or facilitate
transportation of the victim or
victims upon the request of such
victim or victims to a shelter or the
appropriate court where there is
reasonable cause to believe that such
victim or victims have suffered or
are likely to suffer physical injury.

8.2. The officer should not
become involved in the disposition of
personal property, ownership of which
is in dispute. In the absence of
authority to arrest a—warrant—er

has—eecurred, the officer should
remain neutral and be concerned
primarily with maintaining the peace
and safety of those present.

9. §149-3-9. Other On-Scene
Aspistance to Victims and Dependents.

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 14U as submitted to LRRC August 16, 1993 — Page 16.




149 CSR 3

9.1. Whether or not an arrest
is made, the responding officer should
not leave the scene of the incident
until the situation is under control

and the likelihood of £fupther
immediate violence has been

iminated. The offjcer ou sta
b hile victims or other egirin
to _leave gather necessities for
short-term absences from home, such
as clothing, medication, and neceasary
documents.

9.2. Whether or not an arrest
is made, the responding officer is
required by W. Va. Code 48-2A-3a S(b)
to notify the victim orally or in
writing of the availability of a
shelter, including its telephone
number, or other services in the
community and of civil and criminal
remedies by providing the victim with
a Victim's Rights Information Packet.

9,.3. If an arrest is made or
an arrest warrant obtained, the
officer should:

9.3.1. Advise the victim of
what procedure will happen next,
including the probability that the
accuged will be in custody for only
a short period of time;

9.3.2. Obtain from the
victim information to be included in
the arrest report indicating any
special conditions of bail that
should be requested at the preliminasy

arraigament initial appearance (i.e.,
places where the suspect should be

specifically prohibited from
appearing). This information would
be in addition to a notation that an
arrest was made for a battery a st
a family or _ household member,

including a family or household member

w ig child ursuant to oral or

telephonic authorization from a

jstrate which automatjical ses
conditions on bail. (See Section 10.4
of this Rule.) - i

9.4. Any police officer
responding to an alleged incident of
abuse shall inform the parties thereto
of the availability of the possible
remedies provided by the Prevention
of Domestic Violence Act (48-2A-1 et.
seq.) and the possible applicability
of the criminal laws of this State.

9.5. Any police officer
responding to an alleged incident of
abuse shall, in addition to providing
the information required in section
9.4 above, provide transportation for
or facilitate transportation of, the
victim or victims, upon the request
of such wvictim or victims, to a
ghelter or the magistrate court when
there is reasonable cause to believe
that such victim or victims have
suffered or are likely to suffer
physical injury.

9.6. Elder victims or
physically dependent victims.

9.6.1., When a victim of
domestic violence is elderly or
physically dependent, the accused is
the sole caretaker and.an arrest is
indicated, or when the victim of
domestic violence is the sole
caretaker of an elder or of a
physically dependent person and the
victim can no longer provide care (as,
for example, when the vietim is
hospitalized), the responding officer
should determine whether the elder or
physically dependent person is
physically endangered, either as a
result of the abuse, a pre-—existing
medical condition, or the absence of
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a caretaker. If the elder or
physically dependent person is
physically endangered and mentally
alert, the officer should ask the
elder or physically dependent person
for the name of a relative or friend
who can be contacted immediately to
assist the elder or physically
dependent person. The police officer
ghall facilitate transportation of
the elder or physically dependent
person to a relative or friend, if
such a person can be found.

9.6.2. If there is no one
available to assist the elder or
physically dependent person, Or if
the elder or physically dependent
person appears not to be mentally
alert, the officer should make an
emergency referral to Adult Protective
Services. The officer should remain
at the residence until the Adult
Protective Services worker arrives,
or should transport the elder or
physically dependent person to a
medical facility or other appropriate
place where the elder or physically
dependent person can wait for the
worker.

9.6.3. In addition to
providing the notification required
by other provisions of this protocol,
the officer should advise the elder
or physically dependent person of the
availability of protective services
through Adult Protective Services.

9.7. child victims and
dependents.

9.7.1. When the victim of
abuse is a minor child, the officer
ghould arreat the aesailant accused
if the officer observes the
commission of a crime and should make
a report to child protective
services, as required by the Child

Welfare Law. If the child |is
phyaicallyinjured,theofficershould
facilitate the transportation of the
child to the nearest hospital for
treatment. The officer should provide
the victim notification, as described
herein, to an adult caretaker of the
child who is not the perpetrator of
abuse.

9.7.2. If the accused is
arrested and was the sole caretaker
of a child, and/or if the victim is
the sole caretaker of a child and can
no longer provide care (as, for
example, when the wvictim is
hospitalized), the officer should
determine whether there is a
responsible relative who can care
for the child and, if so, should
contact that relative and await the
relative's arrival. If no responsible
relative is available, the officer
should contact Child Protective
Services and remain at the residence
until a protective services worker
arrives or should take the child into
custody pursuant to the Child Welfare
Law.

10. §149-3-10. Processing the

Accused; Initial Appearance Bafore
Magistrate.

10.1.. when the accused is
arrested without a warrant for a

misdemeanor as authorized by Section 6.3.4
{and Section 5.3.7) of this Rule:

10.1.1. The accuged shall
be taken before a m strate the
county in which the offense charged
ig alleged to have been committed in

a manner consigtent with the
provisions of Rule 1 of  _the

Administrative Rules for the
Magistrate Courts of West Virginia

for initial appearances in griminal
cases,

Proposed Emergency (1993) and Amended (1994) Rule.
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10.1.2. an officer other

than the officer making the arrest may
appear at the initial appearance and
swear to the crimipal complaint der

the same conditions and using the same
rocedures as 8 _appropriat and

lawful in other cases.

10.1.3. At the initial

earanc the cc Je ] all e

su ed w a written m .
This c laint must set forth the
facts and circumstances support the

charge. e complaint must com

with the provisions of West Virginia

Rule of Criminal Procedure.

10.1.4. The officer swearing
to the complaint for the warrant shall
inform the magistrate that the accused
was arrested for a misdemeanor battery
pursuant to oral or elephonic

authorization by a magistrate so that

equired conditions of bond ma e

imposed as required by W. Va. Code
£§48-2A-14(i) (1993).

10.2. When an arrest is made,

except for an arrest without a warrant
for a misdemeanor assault or battery
not observed by the officer which

would be handled pursuant to

gubdivision 10.1 of this Section, the

accused shall be taken before a
magistrate for preliminary-arraignsent

n initi appearance without
unnecessary delay. Under no
circumstances should the arresting
officer release the defendant accused

before the preliminary -arraigament
initial appearance.

10.3. 310+*. »H—persen-arrested
I1f the arrest is for violation of a
protective order or of a condition of
bail, the accused should be charged
with any crimes properly charged as
a result of the incident in which the

violation occurred.

10.4. 10+3~ The arresting
officer may inform the magistrate or
court of any circumstances surrounding
the arrest of the accused which would
have an effect on conditions of bail.
See also subdivision 10.1.4 of his
Section. Provided, that the amount
and conditions of bail ie—ene—ef—a

are
udicial deci t st solely
with the magistrate or court. Relevant
circumstances include t e t

limited to, evidence that the accused

poses a_threat or danger to the victim
or another family or household member,

whether a victim is a child hether

a victim is employed oz attends

gchool.
11. 6149-3-11. Reporting.

11.1. A Domestic Violence
Incident Report as required by W. Va.
Ccode 48-2A-9 must be completed by the
officer responding to any call covered
by these rules and regulations.

11.2. Data collection.

11.2.1. All written
reports on the same person should be
kept together or cross-referenced so
that repeat domestic violence can be
monitored for at least a two year
period of time.

11.2.2. The written
report, or another document (such as
an index card) or computer entry
generated from the written report,
should become a domestic violence
tracking report.

11.2.3. To the extent
possible, the domestic violence
tracking report should be accessible
to dispatchers and police officer.

Proposed Emergency (1993) and Amended (1994) Rule.
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RESPONSE OF GOVERNOR’S COMMITTEE
TO PUBLIC COMMENTS ON
AMENDMENTS TO THE RULE ON
POLICE RESPONSE TO DOMESTIC VIOLENCE

August 16, 1993

enc

- One comment stated there may be a procedural flaw because an advisory
committee was not used to propose these revisions.

The original enactment of West Virginia Code §48-2A-9(g) required an advisory
committee "to assist" in the development of the original Rules which the Governor’s
Committee on Crime, Delinquency and Correction was "to develop and promulgate.”
The last sentence of that section required a "committee” to meet at least annually to
review the rules and propose revisions. It is unclear whether the use of the word
"committee” in the last sentence referred to the advisory committee or the Governor’s
Committee. The Governor’s Committee takes the position that this last sentence is the
only authorization for recurring review. Since it would be the "Governor’s Committee”
which would have to actually propose rules, the term "committee” in the last sentence
refers to the Governor’s Committee. An advisory committee is therefore probably not
a requirement. However, because it is the better practice, and to avoid any argument
that the rules were not properly promulgated, the Governor’s Committee has convened
an advisory committee which will be on going. This advisory committee reviewed the
public comments on the current rule. This advisory committee will, in the future,
review any proposed amendments to these rules before submission to the Governor’s
Committee who will then propose them to the Legislature.

Section 3.1 '

- One commentor pointed out that the reference to the authority of campus
"appointed security officers” could lead to a misunderstanding about the scope of
authority of such officers.

To avoid this misunderstanding with regard to the scope of authority of any law
enforcement officer, a change was made. A new sentence was added to the end of 3.1
to read, "Nothing in these rules should be construed to extend the authority of any law
enforcement officer beyond that officer’s statutory jurisdiction.”

4 ! Gection numbers refer to the number on the draft published for comment. These
will usually, but not always, be the same as on the version submitted to the Legislative
Rulemaking Review Committee. :




Section 4.2.11

_ A comment was made that there is authority for arrest for violations of bail
conditions contained in West Virginia Code §62-1C-17(c) for family and household
members, but the Rule also appears to authorize arrest for violations of bail set under
West Virginia Code §62-1C-17(a) for child abuse, not necessarily of a family or
household member, which has no arrest authority. -

A change was made to delete language that was parallel to the language in §17(a).
New language was inserted to point out that 17(c) grants authority to arrest for
observation of a violation of a condition of bail even where no domestic violence petition
was grought if the abused child and the abuser were family or household members. See
17¢(d).

The same change was made for similar references pointed out in §84.5, 5.3.6,
5.4.10 and 6.1.1 which were also noted in the comment. 10.3, which was noted in the
comment period, but did not need to be changed.

Section 4.5, See *Section 4.2.11."
Secti 2 and other

- A comment was made that replacing the term "assailant" with the term
naccused” was appropriate, but after additional review the most proper expression would
have been "suspect.”

The terms “assailant,” "accused” and "suspect” were all previously used in the
Rule. This was confusing. This year’s proposed amendments reduced the terms used
from three to two. So many other changes were made this year that it was thought the
additional changes required for the Rule to use only one term might lead to confusion
regarding the more important changes that were made. A change will probably be made
the next time the Rule needs modified.

Section 5.3.6, See *Section 6.2.11."

Section 5.3.7
- A comment was made that the reference to §5.3.4.3 is erroneous.

The reference to 5.3.4.3 was changed to a reference to 6.3.4.2.




Section 5.3.8.3

- A comment was made that to sections 8 and 9 of the Rule would be more
helpful if the titles of the sections was also set out.

This change was made.
Section 5.3.8.

_ A comment was made that this provision limiting custody of the accused without
magistrate authorization until the next time the on call magistrate must appear was an
excessive allowance of time in custody.

This provision, and the rule generally, set out in some detail the immediate duties
that the officer should undertake to try to get authorization from a magistrate. The
limitation referred to was seen as a time cap after which there was no excuse for
retaining custody without magistrate authorization. This cap was therefore seen as an
extra safeguard rather than an excess. It is therefore highly unlikely that this cap would
come into play. It should be noted that the effective time allowed is one-sixth allowed
that by a United States Supreme Court case.

_ A comment was made that this section does not state that an officer who is not
the actual arresting officer can appear before the magistrate and swear to the complaint
for the warrant, although that instruction does appear elsewhere.

After further changes were made in this section pursuant to other comments, it
was determined that no change was necessary.

- A comment was made that the term "warrant" should be replaced by the term |
"manner.”

This change was made.
Section 5.4.2

- A comment was made that this section did not make clear that the written
statement has to be obtained by the officer before the officer calls the magistrate.

The comment is correct. However, this is only the investigatory section, not the
section that tells the officer what to do in what order. However, to make sure there is
no confusion and to shorten this section and focus it on its investigatory nature, the
second sentence, which was only explanatory, was deleted.

Section 5.4.6, See "Section 5.4.11"




Section 5.4.8

_ A comment was made that the change to the section referring to the reading of
Miranda rights made it too inclusive.

The pre-existing language in that section was clearly too limited to meet
constitutional standards. The situations encompassed in the new explapations may
include situations in which there is some authority that Miranda rights are not required
to be given before the statement of the accused can be used. However, it should be
noted that the Rule does not purport to state when courts will suppress a statement
because Miranda rights were not given. The Rule states a suggestion to officers to avoid
any disputes over whether Miranda rights should have been given.

Section 5.4.10

- A comment was made that this section had not been changed sufficiently to be
consistent with the changes made in §6.1.2. §6.1.2 was changed because the previous
language was unconstitutional. It would be unconstitutional for the officer to make an
arrest of someone for violating a protective order (unless the act which was a violation
of thedprotective order was itself a separate crime) if the suspect had no knowledge of
the order.

A change was made. The fourth and fifth sentences were deleted and four
sentences inserted. Those sentences read, "Where the accused has been served with the
protective order or has actual notice of the protective order, the the officer should follow
the arrest authorization provisions of Section 6 of this Rule. Where the suspect has not
been served and has not had actual notice of the order, if the officer has a copy to serve
upon the suspect, the copy should be served. If the officer does not have a copy to
serve, then the officer should give the suspect actual notice of the provisions of the order
by stating the provisions of the order to the suspect. If the accused, after having been
served with, or given actual notice of, the order then refuses to comply with the order,
the officer should follow the arrest authorization provisions in Section 6 of this Rule.”

- A comment regarding spelling was made.
The spelling of the word "been" was correct.
- See "Section 4.2.11."

ection 5.4.11

- A comment was made that the new language uses the term "victim" instead of
the term "witness."

_ Another comment was made that Section 5.4.11 and Section 5.4.6 are identical
except for those two terms, and it might be clearer to combine them.

4




A change was made. Section 5.4.11 was changed to apply to a victim or a
witness. The language of Section 5.4.6 was deleted and the revised language of Section
5 4.11 was moved over to 5.4.6. All the language of 5.4.11 having been moved, it
was eliminated and the following sections renumbered.

Section 6.1.1, See "Section 4.2.11." -
Section 6.1.2

- A comment was made that this section mandates arrest where an officer observes
a violation of a valid domestic violence protective order, and that this requirement is
contrary to West Virginia Code §48-2A-10(c) which authorizes but does not require
arrest.

The language is question does appear to conflict with the Code which authorizes
but does not mandate arrest. However the language in question was authorized by the
1992 legislative authorization of the original rule. This issue was a major policy
decision. Since the legislature has already spoken on this, it was thought to be beyond
the purview of this modification by the Governor’s Committee to make the change
suggested by the comment.

Section 6.3.4.3

- A comment was made that the Rule exceeded statutory authority when it
authorized dispatchers to convey information to magistrates in order for officers to get
magistrate authorization for arrest.

- Another comment emphasized the extreme importance to police officers of the
ability to use dispatchers.

From the personal knowledge of the advisory committee reviewing the public
comment, it was the intent of the legislature to include the use of dispatchers. The
inability of officers to use non-officer dispatchers to communicate with magistrates would
generally limit the ability of officers to make an arrest where there is no telephone at the
scene. This is particularly true where the officer cannot make a determination that there
is immediate danger. On the other hand, the language of the statute clearly uses the
term "officer." There are serious liability questions if a dispatcher would be used where
the statutory term is relatively clear. Finally, the Supreme Court Administrator’s office
has given indications that they will instruct magistrates to rely on the language of the
statute.

A change was made. Provisions which authorized the use of dispatchers who are
not officers is moved, although the legislature is invited to solve this problem with a
clean-up bill or an amendment to this Rule which would satisfy the judiciary.




Section 6.3.5

- A comment that there were insufficient limitations on the authority to make "hot
pursuit” arrest before a warrant was obtained (where the officer had corroborative
evidence, a written statement, and telephone authorization from a magistrate).

The Rule uses the term "reasonable opportunity” to obtain a warrant. Every more
concrete language possibility stated in days or hours, etc., created an unacceptable
scenario in one of the many circumstances that exist in West Virginia; rural v. urban
V. city v. county v. state ofgcers, etc. If the officer already has oral authorization from
a magistrate, it is thought that the "reasonable opportunity” was enough of a limitation.
No change was made.

ectio
- A comment was made that the heading did not jibe with the contents of this
section.

The heading was misplaced. It was moved to the very next section, Section
6.3.7.

Section 6.3.7.1

- A comment was made that parenthetical noted was merely instructive and
unnecessary.

It was determined that the statement is not necessary, but it is helpful in the

context of that subdivision of the Rule. It was changed only by deleting the parentheses
and making it a sentence standing on its own.

Section 7.1
- A comment was made that the word "as" was left out.
The term was added.
Section 7.2
- A comment was made that the title was misleading.
It was agreed that the title was misleading by its brevity. No substitute title could

be though of that was short enough to be called a title. The title was changed by
deleting it.




Section 7.2.1 and 7.2.2

- A comment was made that it was not clear that the witness’s statement had to
be signed before the officer called the magistrate.

A change was made by adding "next" to the end of Section 7.2.1.

Section 7.2.3

- A comment was made that the first use of the word "effort" should be
eliminated.

-

The term was eliminated.
Section 7.2.4.1, See Section 5.3.8.3
Section 7.2.4 and 7.2.4.2

_ A comment was made that the necessity of corroborative evidence was not in
this language.

In 7.2.4 the language was included.

In 7.2.4.2, the reference in the language was a general reference to all
requirements and it was not found that necessary to repeat one particular element here.

Section 7.3.2
Section 7.3.3, See Section 6.3.4.3

- A comment was made that the word "and" in the phrase "the arrest and another
officer at the request” should be change to "and/or."

The change was made.
- See Section 6.3.4.3
Section 7.3.4, See Section 6.3.4.3
Section 7.3.4.3
- A comment was made that the language was confusing.

The last three lines of the section together with the last word of the line before,
were deleted.




- A comment was also made that it might be improper for a magistrate to go to
the police dispatcher’s office to make an authorization.

A recent change made by the Supreme Court to Rule 1 of the Administrative
Rules of Magistrate Courts of West Virginia does allow magistrates to act from “"any
location” in response to "telephonic” requests for warrantless arrest authorization. The
theory for allowing magistrates to act from any location in response to a telephonic
request for authorization would seem to support allowing the magistrate to go to a
dispatcher’s office to do it over the radio. However there was some concern that it
could be an appearance impropriety for the magistrate conducting court business at a
police equipment location. The Rule was changed by deleting this authorization.

Section 7.3.4.4,
See "Section 6.3.4.3."

Last sentence rewritten

Section 7.3.4.7

- A comment was made that magistrates would violate their ethical and legal duty
to remain neutral and detached if they went to the scene.

The Rule was changed by deleting this provision.
Section 7.4

- A comment was made that the Rule attempts to govern official court business.

The Rule does not attempt to govern official court business. It attempts to give
an explanation of the requirements of court rules to officers to know what to expect
when appearing before magistrates and judges. However, to avoid the appearance of
violating the separation of powers doctrine, the last fourteen words of the sentence were
deleted which referred to the conduct of court activity.

Section 7.9.2

- A comment was made that the "victim’s rights information packet" needs
updated.

It was agreed that this packet needs updated. It is beyond the scope of the present
proceedings. A message will be given to the appropriate persons that we need to come
up with a new packet.




ction 9.1

- A comment was made that there should be more articulation of why an officer
would not take further action.

Other changes were made reduced the need for making this change.

The term "further" was changed to "immediate."
Section 9.3.2

- A comment was made that automatic imposition and conditions of bail only
applies under the statute where a battery is alleged.

It is agreed that this is an error in Section 9.3.2.

The words "for a battery" were added. In Section 10.1.4 the word "assault”
was taken out.

Section 9.4

- A comment was made that it is not the duty on law enforcement officers to
inform alleged victims of the court fees regarding domestic violence.

A change was made deleting the imposition of this duty of law enforcement
officers.

Section 10.1.2

_ A comment was made that the officer swears to a "complaint” for a warrant and
not the "warrant."

This comment is correct. The term "warrant” was changed to "complaint." To
add clarity, the term "criminal” was inserted before the term "complaint” so there would
be no confusion with domestic violence protective petitions or civil complaints.

- A comment was made that officers want to be assured that it was permissible
for an officer, other than the actual arresting officer, to swear to the complaint.

It was determined that with other changes that were made, this section is
satisfactory.

Section 10.1.3

- A comment was made criticizing the reference to the Rules of Criminal
Procedure. :




responsibilities as deputy sheriff’'s. The legislature is invited to change the term
"appointed security officer" since such a designation could confuse those officers with
nightwatchmen, etc.

Section 10.4

- A comment was made that this section referred to another section which 1s not
correct. ;

The incorrect section to which reference was made was corrected.
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Department of Public Safety

(West Virginia State Police)
725 Jefferson Road
South Charleston, West Virginia 25309-1698 -

Gaston Caperton Colonel Thomas L. Kirk
Governor Superintendent

July 28, 1993

Governor's Committee on Crime, Delinquency and Correction
1204 Kanawha Boulevard East
Charleston WV 25301

Dear Committee Members:

The West Virginia State Police has received the most recent draft of “Protocol, Law
Enforcement's Response to Domestic Violence" and have included in this correspondence
our responses to this document. Some items are purely housekeeping (typographical errors
or misspellings). Other items we’ve commented upon may exceed the scope of these Rules
and Regulations, but need to be covered in thelr proper realm, as they are most relevant to
an officer's response to a domestic incident.

Section 3.1 We feel that It is indeed important to include collegiate security officers
and campus police to ensure an effective response, but that it would also be beneficial to
include the limitations on their enforcement duties and the premises that define their
jurisdiction. Adding the wording from the code: "an appointed security officer of a state,
university or college while on property owned or rented by the institution” might accomplish
this. < '

Section 5.3.2 (excluding Section 10) The term “accused™ is more appropriate than
the term "assailant”, but after additional review, we feel the most proper expression would
be "suspect"”. '

Section 5.3.7 There Is a reference to Section 5.3.4.3. This section doesn't exist.
Would the correct reference be 6.3.4.2?




Page Two (2)
Governor's Committee on Crime, Delinquency and Correction
July 28, 1993

Section 5.3.8.5 This section does not state if it has to be the actual arresting officer
present at the time the magistrate makes his/her appearance. This appears to be covered
in Section 6.1.2, and in Section 10 but It needs to be addressed in this section. It would be

_helpful to an officer that might get off shift at 5:00 am to have someone else, another
member of the department or even the balliff, appear at 10:00 am when the magistrate first
comes on duty. It would be impractical as well as inconvenient for the arresting officer to
appear at this particular time.

Also, it would be helpful to briefly explain to what Sections 8 & 9 pertain, such as:
Section 8: Procedute When Arrest is Not Authorized or if Authorized is Not Made and
Section 9: Other On-Scene Assistance to Victims and Dependents.

The wording “the accused may be detained in the same warrant as a person under
arrest” should be changed to "the accused may be detained in the same manner as a
person under arrest.”

Section 5.4.8 Although we realize that it Is the suspect's "presumption™ that he/she
has been placed under restraint or have had their civil liberties curtailed to necessitate
Miranda warnings, we feel that #2 is too broad and limits the officer’s ability to control and
properly assess the situation. A statement by an officer to "take a seat" could easlly be
construed as an "arrest™.

Section 5.4.10 The word "been" is misspelled.

Section 6.1.2 This section mandates the arrest of the suspect if an officer observes
the violation of a valid protective order, contrary to §48-2A-10(c) which leaves
the arrest decislon up to the officer's discretion. - We realize that there are two strong
arguments on this issue; one being that the Rules and Regulations may not exceed the
provisions set in the state code. If one follows this line of reasoning, the Rules and
Regulations do not hold true and Chapter 48 determines the correct response. The
opposing argument is that since these Rules and Regulations are actually voted upon by
our legislature, then the directions stated in the protocol have the same strength as Chapter
48 and the mandated arrest is required by an officer. We feel that it s imperative that the
arguments be put to rest and a final decision be reached. The discrepancy between the
Code and the Rules and Regulations poses a serious liabllity risk for the officer that fails
to make an arrest. Our agency also feels that mandated arrest undermines a pro-arrest
policy for law enforcement. We agree that arrest is the preferred and the most effective
method of handling domestic calls, but we believe that the final decision should rest with
the responding officer.

Section 7.1 The phase should be “as soon as".
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Section 7.2.3 The first use of the word “effort” in the phrase "every effort
practicable effort” should be eliminated.

Section 7.2.3.2  The reference to 5.3.7 is incorrect as it does not describe the
procedure for release of the suspect when an arrest has not been authorized. Should this
be 5.3.8.3?

Section 7.2.4.1 Again, it would be helpful to briefly explain to what Sections 8 and
9 pertain, such as: Section 8: Procedure When Arrest Is Not Authorized or if Authorized is
Not Made and Section 9: Other On-Scene Assistance to Victims and Dependents.

Section 7.3.2 The word "pursuant” is misépelled.‘

Section 7.3.3 We wish to emphasize the need for the dispatchers to be included in
this protocol. Our Division relles heavily on our dispatchers to relay messages. They would
be the person communicating directly with the magistrate. If the dispatcher was not allowed
to intervene in the radio communication between the officer and the magistrate, the ability
to make an arrest would be seriously impaired, if not eliminated!

Also, In the beginning of 7.3.3, we recommend that the phrase "the arrest and another
officer at the request” be changed to "the arrest and/or another officer at the request”.

Section 9.1 It would be beneficial to articulate why an officer would not take action
or would not be required to stay at the scene. Our Division has serious reservations on this
section, the way It Is currently written, we would not be able to properly follow this provision
and ensure the safety of the parties involved.

Section 9.4 We agree with the Supreme Court’s Administrative counsel in that it is
not the statutory duty of an officer to inform the victim about the fees associated with the
filing of protective orders. Although 48-2A-4(f) states that fees are not to be charged until
final resolution, it does not Instruct officers to inform the parties of such. Although we
agree it Is within the role of law enforcement to advise of the availability of possible.
remedies under the Prevention of Domestic Violence Act, we feel informing the disputants
about payment and fee assessment is not a function that should be performed by law
enforcement.

Section 10.1.2 We wish to be assured that it is permissible for an officer, other than
the actual arresting officer, to swear to the complaint.

Section 10.1.3 Please explain to what Rule 3 of the Criminal Procedure pertains.

Most law enforcement officers are not familiar with the Rules and even our references (ex:
West Virginia Criminal and Traffic Law Manual) do not include them.
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Section 10.1.4 Is it possible for a uniform mechanism to be established for the
officer swearing to the complaint to be aware of the information that is to be imparted to the
magistrate? Perhaps it can be included in the paperwork utilized by the arresting officer
when the accused was placed in jail. : :

Section 10.2 The word "an" should be added so that it will appear as “When an

arrest is made™”.

' We realize that it is a very Imposing undertaking to update the protocol to reflect the
change In West Virginla's Domestic Violence law. HB 2427 is very unique and the situations
that will be faced by law enforcement are difficult to foresee. We appreciate the effort to
address the possible situations and hope our comments will be helpful in completing this

update.

Sincerely,

A (Ul oy Y Sf

. LT COLONEL'G. N. GRIFFITH
DEPUTY SUPERINTENDENT

GMG:SGM/skc

ce: file




FAIRMONT

STATE COLLEGE

Office of Campus Security July 14, 1993

Governor's Committee on Crime

James M. Albert, Executive Director
1204 Kanawha Boulevard, East
Charleston, WV 25301

Dear Mr. Albert:

After review of Title 149, Legislative Rule, Series 3, "Police
Response to Domestic Violence", noted in 5.3.7., a reference to
5.3.4.3. was not provided.

Please be assured that our department does and will continue to
enforce the law, as prescribed, to the best of our abilities in a
manner which provides for the safety of our officers and the
general public.

By the powers granted senior administrators of instituticns, WV
Code 18B-4-2., our institution has adopted the position that
Security Police will be unarmed.

'My concern is for the safety of the officers charged with enforcing
the laws. Recent _ events, as that at Weber State University,
demonstrate the need for effective protection of the Police
Officers and the public they are charged with protecting.

Your thoughts on this position would be greatly received.

Sincerely,

e é:j
v &WL

¢ llorin Elder, Chief
Fairmont State Security Police

LE/bm

FAIRMONT., WEST VIRGINIA 26554 3104/7367/ 4157




Criminal Justice Deert MU ZA46963A83

COUNTY OF CABELL
_ STATE OF WEST VIRGINIA
PROSECUTING ATTORNEY

. TRLDHONE 04 S20-0053
CHRISTOPHER 0. CHILES : SUITE 350
PROGECUTING ATTORNEY GABELL COUNTY COURTHOUSE

" HUHTING TON, WEST VIRGINW 25701

July 28, 1993 -
Donald Davidson :
Criminal Justice and Highway Sifety
" 1204 Kanawha Blvd., East

Charleston, WY 25301

VIA FACSIMILE

RE: Legislative Rules,
Police Response to Domestic Violence

Dear Mr. Davidson;

By way of public commer, on the proposed version of the Legislative Rules concerning

the Police Response to Domestic Violence, pleasc consider the following as a public comment:

1.

5.3.8.1 provides a statemeqt of the purpose of an arrest pursuant to 5.3.7 which I do not
belicve is contained in W.Va. Code § 48-2A-14. In addition, it refers to an officer
“generally” only having suthority "to keep the accused in custody at the scene.” ‘This
language may be confusing to officcrs, who need specific guidance. I am not sure this
language is required by stamte or helpful to officers and would suggest that it could be
eliminated. :

5.3.8.3 requires officers t) "unamest™ an “accused" upoa denial of anthorization for an
arrest by a magistratc. Widle I do not argee that the language is inaccurate, I believe the
Rules should give additioiinl guidance to officers and can limit the circumstances when
that procedure would beccfne necessary.

5.3.8.5 requiros officers &+ make repeated attempts to contact a magisteate, cven after a
warrantless arrost has beer’ cffectated. I do not belicve this is required by W.Va, Code
§ 49-2A—-14. Such repeated atterupts may prove futile and unreasonable burden officers
transporting arrested individuals.

The last sentencs provides, that “The accused may be detained in the same warrant as a
person under arrest for any other misdemeanor.” 5.3.8 refers to an "atrest” of the accused.
Therefore, the use of the viord “detained” in this scction may be confusing. In addition,
use of the word "warrant" ray be coafusing.

5.4.6 and 5.4.11 appear to have ideatical language. Perhaps one could be climinated.

-2
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Donal¢d Davidson
July 28, 1993
Page 2

5. 6.3.4.3 defines dispatchers as law enforcement officers in certain circumstances. 1 doubt
that magistrates will honot this and do not believe this is anthorized by W.VarCode § 48
2A-14, unless the dispatcher is a law enforcement officer.

6.  63.6 contains informatio1 which does not sccm connected with its heading, "Credible,
corriorative evidence.” .

7. 7.22 rcquires an officty who has made 2 warrantless arrest without magistrate
authorization to "make evéry practicable cffort" to obtain magistrate authorization to arrest.
I am concemed that this laagusge, without clacification, may be confusing.
7.3.3 defincs “every praciivable effort"; conchuding with the statement that officers may
only remove an arrested i)dividual from the scene without magistrate authorization only
in limited circumstances. 1 do not believe the statute requires ¢his.

8. 7.3.44 stacs that."The-¢sher offiser may bo-a dispatchons” I ds-not-beliove-this-is—
authorized by the statute. -

9,  7.3.4.6 appears to further define “make every practicable effort”, but I find it confusing
and unworkable. "

10.  7.3.47 contemplates a mégistrate coming the the scene of a domestic violeacs call, 1
would hesitate to suggest such a visit as I believe it could be beyond the scope of a
magistratc’s duties, and v/ould become the grounds for 4 motion for recusal of the
magistrate. s

I have spoken with Jamic .Albert concerning my dual role as commenter and evaluator of
oommemsasamunbermemeAdﬁwryComnﬁmmmistmwalnaﬁngwmmmdmvising
the rules, We have tentatively apeed that I may function in both capacities, If you find any
difficulty in my assuming both ftles, please notify me and I will resign my position on the
Adivsory Committee, -

Thank you for your coopetation and assistance.

Vexy truly yours,
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TED PHILYAW
ADMINISTRATIVE DIRECTOR
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BUILDAING 1, ROOM E-400
1900 KANAWHA BOULEVARD, E.
CHARLESTON, WV 25305-0830
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21 July 1993

Governor’s Committee on Crime,
Delinquency and Correction

1204 Kanawha Blvd., East

Charleston, West Virginia 25301

Attention: - Protocol for Law Enforcement
Response to Domestic Violence

Re: Comments on Rules as Filed 29 June 1993, Title 149, Series 3

Dear Committee Members:

In a constructive effort to foster the impartial application of statutory law and the
administration of justice, we offer the comments below from the detached perspective of
addressing the rules on their merits.

As a threshold matter, we read W.Va. Code §48-2A-9(g) as requiring the Governor’s
Committee annually to convene an advisory committee “to review the rules and to propose
revisions as a result of changes in law or policy." Since the Governor’s Committee did not
have the benefit of an advisory committee’s input before adopting the rules as filed, such
statutory procedural defect brings the validity of these rules into question.

In any event, concerns about specific provisions of the rules call for discussion.

3.1 ~ Security officers appointed by a state university or college have authority to
act as law-enforcement officers within the limitations set forth in W, Va. Code
§18B-4-5. To include this group generally as law-enforcement is misleading
and could lead to a misunderstanding in applying the provisions of the rule.
For example, a deputy sheriff responding to a domestic violence situation in
Cabell County could not automatically call upon a security officer appointed
by Marshall University'to request that arrest authorization from a magistrate
be obtained.
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4.2.11.

4.5

5.3.7.

~ 5.3.8.5.

5.4.2.

5.4.10.

W. Va. Code §62-1C-17c deals with bail in cases of crimes between family or
household members. The authority to arrest for violation of bail conditions
found in subsection (d) of this statute is limited to cases of crimes between
family or houschold members. Inserting language of “assault or other offense
against a child", which is contained in W. Va. Code §62-1C-17a and does not
include arrest authority, is unnecessary and could confuse the issue of when
arrest is authorized. The general reference to release on bail on a charge of a
crime against a family or household member when a condition of bail requires
that no contact be made with the victim would include a child who is a family
or household member without confusing the two statutory provisions.

Only the conditions of bail contained in §62-1C-17c are those for which an
arrest is authorized; other references to arrest authority involving violations of
bail conditions which would need clarified include: 5.3.6.; 5.4.10.; 6.1.1.;
10.3.

Reference is made to a non-existent 5.3.4.3.; the appropriate section appears
to be 5.3.7.3.

Under this provision, an accused may be kept “in custody" for 12 hours
without receiving authorization for an arrest; this is clearly excessive in light
of the statute. It also seems unlikely anywhere in this state for it to take 12
hours for a law enforcement officer to reach a phone or get out of a radio
"dead space". If the Legislature intended that arrests in such situations were
to be treated "like any other arrest", provision would have been made simply
for warrantless arrests rather than requiring that such arrests be authorized by
a magistrate [same language is repeated in 6.3.6.]). The prior authorization
requirement makes it incongruent for a magistrate to authorize the arrest after
the person is brought before him or her. Given the statutory language, the
Court by rule (effective September 1, 1993) has required on-call magistrates to
take such calls for authorization at their homes; if the situation occurs.during
office hours, a magistrate could be contacted directly at the magistrate’s office.

The written statement has to be gotten from the witness before calling the
magistrate as noted in 5.4.6.

The provision in this section dealing with service of a protective order on the
perpetrator conflicts with 6.1.2. If the officer knows that a protective order
has not been served, it would be inappropriate to arrest for a violation of the
order. However, if completion of service is not clear, an arrest may be proper
and the accused could raise the issue of service or notice as a defense at the

proper time before the court.
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5.4.11. Reference is made to whether a “victim" alleges facts constituting assault or
battery. “Victim" should be replaced with “witness".

6.3.4.3. [Also see 7.3.3. and 7.3.4.4.] There is no statutory authority for dispatchers
to serve as law enforcement officers in any capacity. Absent statutory
authorization, such extension of law-enforcement authority by rule is
improper. The only instance where a dispatcher could seek authorization for
arrest at the request of the arresting officer is if the dispatcher is a law
enforcement officer. '

6.3.5. [Also see 7.3.2.] The section deals with continuing authority to arrest after
the perpetrator has left the scene if danger existed when the perpetrator was at
the scene and an arrest could have occurred. No limitation is placed on this
arrest authority and it could continue until the next day or perhaps longer.
The only limitation is that the officer "should” obtain a warrant at the next
"reasonable opportunity”. This seems like an unreasonable extension of the
provisions of H.B. 2427 without some qualifying language regarding "hot
pursuit” and length of time for obtaining a warrant once the perpetrator is no
longer "at the scene”.

6.3.6. The heading does not jibe with the content of this section. And the language
used in this section is not related to the duties of law-enforcement officers but
rather the duties of magistrates, which latter are beyond the rule-making
authority of the Committee.

6.3.7.1. The parenthetical note is purely instructive and unnecessary given other
provisions in the rule for felony arrests.

7.2. Because arrest at the scene may occur in a variety of ways as noted previously
in the rule, the title of this section is misleading.

7.2.4.3. "Every practicable effort" to communicate with a magistrate. See comments at
5.3.8.5. This standard is outside the statutory language.

7.2.1.and  Should say that a signed witness statement has to be gotten before seeking
7.2.2. authorization from a magistrate.

7.2.4. with  Should include corroborative evidence standard in §48-2A-14.
7.2.4.2.

7.3.4.3. Reference to a magistrate having access to radio communications through a
dispatch site or the radio of another officer could be misleading. The concern
is that this could be construed to mean that a magistrate is authorized to go 10

*
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7.3.4.6.

7.3.4.7.

7.4.

9.2.

9.3.2. and
10.1.4,

9.4.

10.1.2,

10.1.3.

a dispatcher’s officer to conduct official duties, which is improper under Mag.
Admin. Rule 1.

Again, the concern that 12 hours, an excessive period, of custody may occur
under the rule.

Magistrates would violate their ethical and legal duty to remain neutral and
detached and could subject themselves to disciplinary action if they would go
to the scene. It is not even a possibility and should be omitted.

In addition to going beyond the Committee’s purpose [§48-2A-9] of developing
rules governing law enforcement duties under the §48-2A-1 et seq., the rule
attempts to define what is considered official court business. W. Va. Code
§48-2A-14 specifically makes receiving and acting on requests for arrest
authorization a duty of magistrates and the authorization is therefore official
court business. Only a statute and the rules of the Supreme Court may direct
what constitutes conduct of court activity and where that activity may occur,

Reference is made to a "Victim’s Rights Information Packet". Since the
contents of this packet or when the material was last updated is not known,
review is suggested so that it is consistent with Harman v. Frye and the
resulting change to Mag. Crim. Rule 3 prohibiting filing of criminal
complaints by citizens unless there is an express statutory authorization.

The "automatic" imposition of bail conditions only applies to cases where
battery is alleged per §48-2A-14(i).

It is not the duty of law enforcement under the §48-2A-1 et seq. tO inform an
alleged victim of the deferral of fee payment or the availability of a financial
affidavit and therefore should not be included in the rule governing law-
enforcement response. )

Procedurally, a law-enforcement officer swears to a complaint and not a
warrant. Since the person is arrested and is before a magistrate, no warrant is
required or need be issued in such circumstances.

Rather than stating the duty of the magistrate under Mag. Crim. Rule 5, if
instruction is needed for law enforcement regarding the initial appearance, then
this section should deal with a law-enforcement officer completing a criminal
complaint and swearing'to or affirming its contents before a magistrate; if the
magistrate finds probable cause on the complaint, an initial appearance is held
and bond is set. If no probable cause is found on the complaint, the accused 1s
released.
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10.2. The accused is taken before a magistrate for the filing of a criminal complaint;
only if probable cause is found on the complaint will an initial appearance be
conducted. If probable cause is not found, the accused has to be released
without there being an initial appearance.

10.4. Refers to the incorrect provision in 10.1.4. about "automatic" conditions of
bail for arrests of both assault and battery when such only relates to arrests for
battery.

If the Governor's Committee would like any further comment, we would be willing to
provide it to the extent we are able to do so.

Sincerely,

(g

Ted Philyaw
Administrative Director of the Courts

Richard Rosswurm
Chief Deputy

h Py kL

Peggy Rash
Assistant Director

Isg




STATE OF WEST VIRGINIA

At a Regular Term of the Supreme Court of Appeals continued and held at
Charleston, Kanawha County, on the 21st day of July, 1993, the following order was
made and entered:

-

INRE:  AMENDMENTS TO RULES 1(b), 1A, 6(a), AND 6(b) OF THE
ADMINISTRATE RULES FOR THE MAGISTRATE COURTS OF
WEST VIRGINIA

On this day, came the Court, on its own motion, and proceeded to consider
amendments -to Rules 1(b), 1A, 6(a), and 6(b) of the Administrative Rules for the
Magistrate Courts of West Virginia. Upon consideration whereof, the Court is of opinion
to and doth hereby order that Rules 1(b), 1A, 6(a), and 6(b) of the. Administrative Rules
for the Magistrate Courts of West Virginia be, and the same are hereby amended,
effective September 1, 1993, w1th deletions indicated by strike-throughs and insertions
indicated by underscormg

"ADMINISTRATIVE RULES FOR THE MAGISTRATE COURTS
OF WEST VIRGINIA

Rule 1. Hours of Magistrate Court.

(b) On Call. One magistrate in each county, on a rotating basis, shall be on call
at all times other than regular office hours. On-call duties shall be-limited-te extend. in
criminal cases, to-initial appearances; to_taking bond for someone who is in jail; and to

receiving and acting upon emergency search warrants, domestic-violence matters, and
juvenile abuse and neglect matters.

(1) Initial Appearances and Taking Bond in Criminal Cases. Within the time
periods provided for below, the on-call magistrate shall contact the county or regional
jail, whichever applies, and the juvenile detention facility that serviees serves the county,
and shall inquire whether any person has been arrested in the county since the close of
regular business hours or since his the last contact with the jail, or whether anyone
confined to the jail is dble to post bond. If an arrest has been made or if a prisoner is
able to post bond, the magistrate shall proceed immediately to the magistrate court offices
to. conduct an initial appearance and to set bail for such person, or to accept bond for
someone already in jail.




It shall be sufficient to comply with this rule if the on-call magistrate contacts the
jail and juvenile detention facility:

(A) Between 10:00 p.m. and 11:00 p.m. on judicial days;

(B) Between 10:00 a.m. and 11:00 a.m. and between 10:00 p.m. and 11:00 p.m.
on Saturdays and holidays; and .

(C) Between 12:00 p.m. and 1:00 p.m. and between 10:00 p.m. and 11:00 p.m.
on Sundays.

(2) Emergency Search Warrants, Domestic Violence Matters, and J uvenile Abuse
and Neglect Matters.  The on-call magistrate shall be available and responsible for the
jssuanee—on—proper receiving and acting upon applications ef for emergency search
warrants; and petitions for domestic violence protective orders; and, pursuant to W. Va.
Code § 48-2A-14, requests from law enforcement officers for authorization of arrests

made without warrant for assault or battery in domestic violence situations. The on-call

magistrate shall make and file with the clerk a record of every request for a warrantless

arrest authorization and his or her action thereon. The on-call magistrate shall also

respond at any time for the purpose of holding a temporary custody proceeding pursuant

to W.Va. Code § 49-6-3(c). When contacted concérning any of these matters, the on-call

magistrate shall conduct such emergency action as may be necessary mey-be-eondueted
at the magistrate court offices or at any other appropriate location approved for such-
purpose by the supervising circuit judge, except that the on-call magistrate may act from

any location in response to telephonic requests for warrantless arrest authorization.

Rule 1A. Conduct of Proceedings; Judicial Day. (a) Except as p‘fovidcd in Rule 1,
magistrates shall conduct all judicial proceedings in the magistrate court offices in the
county. '

(b) "Judicial day;" as—used-inthese-rules; for magistrate courts shall mean every
day except Sunday and eH any legal holidays listed in or declared pursuant to W.Va.
Code § 2-2-1. A magistrate may not conduct & any judicial proceeding or enter-an issue
any order on any nonjutlicial day excepti—{)-to-eenduet initial-appearancesin-eriminal

. .
.
—3-0 antpo H-CROESARE JefEan _;-:.n.'.

A : Yy abuse-and-neslect-matters—as—stated—in Hie ; f&(
proceedings expressly required by Rule 1(b)."
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Department of Public Safety

(West Virginia State Police)
725 Jefferson Road
South Charleston, West Virginia 25309-1698

Gaston Caperton Cotonet Thomas L. Kirk
Governor Superintendent

May 27, 1993

David B. M°Mahon

West Virginia Legal Services Plan, Inc.
Suite 700

1033 Quarrier Street

Charleston WV 25301

Dear Mr. M°Mahon:

I have been advised that you are currently in the process of redrafting Title 149:
Legislative Rule from the Governor’s Committee on Crime, Delinquency and Correction
pertaining to the Police Response to Domestic Violence to comply with the upcoming
changes In Domestic Violence law due to the passage of HB 2427. | have also been
advised that HB 2427 does not truly take into consideration those occasions when the
responding officer is hampered by the inability to complete a radio transmission. 1|
assure you that within the West Virginia State Police these situations do Indeed occur.
Our agency does have the advantage of having a dispatcher avallable at all times, but
that dispatcher may not be present at the local detachment. The avallable dispatcher
may be located at a primary dispatch site. For example, when there Is no dispatcher on
duty at the Clay detachment, the trooper’s contact will be a dispatcher at the South
Charjeston detachment. Although this does provide the trooper access to a dispatcher,
it at times presents some problems. :

There are times when a trooper Is Incapable of sending or recelving radio
messages because of his/her physical location. The officer finds hinvherself in what is
termed a "dead spot", an area where a complete radio transmission cannot be made.
This is often due to the geographical makeup of an area and West Virginia’s rough
mountain terrain only exacerbates the inabllity to make radio contact. Although our
agency has been actively attempting to replace our radio towers and position them In
more efficlent locations, the older equipment and the inappropriate number of “repeater
sites”, due to the tower locations, make “dead Spots” even more prominent. Also, the
greater the distance an officer is from the dispatcher, particularly when relying on a
primary dispatch site, the Increased possibility of being caught in a "dead spot”.
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David B. M°Mahon

On rare occasions, atmospheric conditions may play havoc on radio
transmissions, but what has a greater effect on not being able to make radio contact is
the actual type of radio equipment employed by our agency. Generally speaking, the
only radio available to our troopers Is the one Instalied in the patrol vehicle. As most
troopers do not have access to a hand held radio unit, there is no radio contact with the

patrol vehicle is a distance from the officer and the incident scene has no available
telephone, it is then an impossibility for the officer to make contact with a magistrate.
This of course causes conflicts with the restrictions set by HB 2427.

Sincerely,

B, Gl A At .

LT. COLONEL GARY N. GRIFFITH
DEPUTY SUPERINTENDENT :
WEST VIRGINIA DIVISION OF PUBLIC SAFETY

GNG:SGM/sc

c¢c: Corporal S. G. Midkiff
file




JUSTIFICATION FOR POLICY CHANGE
RELATING TO POLICE OFFICERS APPROACH TO SCENE

Prepared by
Officer Gayle Midkiff
West Virginia Department of Public Safety -

It was assessed from a ten year study (1979 - 1988) of law enforcement officers
killed in the line of duty, that 74% of the officers killed in domestic disturbance calls
never actually set foot in the residence. 41% of officers were killed as they immediately
left their vehicles when approaching the residence or incident scene. Of these fatalities,
23% were the result of an ambush. When comparing the statistics of officer deaths in
domestic incidents to those deaths occurring under other circumstances, it was

Although these figures may be somewhat dated, a review of the 71 officers killed
in 1991 support the older statistics. On first glance, it appears that only 9 of the 71
officers killed in 1991 died in a domestic disturbance, but further study indicates that
actually 13 (18.3%) of the officers dies in domestically "related® incidents. Ten (10)
officers were murdered when responding to an incident or serving an order. Of those
killed when responding/serving, 4 ( %) were ambushed. The proper roach
techniques become critical, as ﬂgw risk to the officer is initiated as soon as he/she nears
the scene. The arrival should be unobtrusive and unexpected, so the approach to the
incident scene should be without the use of siren and lights. Parking di in front
of the scene only draws attention to the approach and should be avoided, but the officer
should park in a location that provides a viable and easy exit.

many others as well. Domestic incidents have the potential of wing unmanageable.
One of the 1991 cases exemplifies the deadliness of these calls, ﬂothis specific incident,

The assailant then took an elderly woman hostage, but was finally apprehe after
negotiations were conducted,




Other incidents, in addition to the aforementioned situation, point out that when
the officer was unable (0 establish immediate control of the situation and was murdered
as a result the assailant continued to kill and injure other law enforcement personnel and
civilians. It became evident that immediate control is essential and this control is more
casily established when the responding officer has accomplished an inconspicuous
approach/arrival.

-

References:

"The Tactical Edge" by C. Rcmsbcn?'
Law Enforcement Officers Killed and Assaulted: 1991, Uniform Crime Reports
U.S. Department of Justice, Federal Bureau of Investigation.
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