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State oi Circumgtances

The Governor's Committee on Crime, Delinguency and
Correction is mandated under 48-2A-5 of the Code of West
Virginia to develop and promulgate rules for staté', county,
and municipal law enforcement agencies regarding their
duties with respect to domestic wviclence.

Summary of Proposed Rules

The principle purpose of these rules and regulations is .
to establish guidelines and procedures tc be followed by
police officers and other personnel involved in the police

response to domestic viclence calls.







APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title:  protocel for Law Enforcement Response to Domestic Violence
Type of Rule: _x Legislative ____ Interpretive __Procedural
Agency Governor's gqmmitteg on Crime, Delinguency and Correctién
Address 1204 Xanawha Boulevard East

Charleston, West Virginia 25301

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
INCREASE DECREASE CURRERT NEXT THEREAFTER
ESTIMATED TOTAL | § $ $ $ $
COST _ , :

PERSONAL SERVICES

CURRENT EXPENSE

REPATRS &
ALTERNATIONS

EQUIPMENT
OTHER

2. Explanation of above estimates:

There are no direct expenses associated with implementation of the proitocel
beyond the current capacity of law enforcemeni agencies,.

3. Objectives of these rules: i

To provide guidelines for police agencies and officers in respense to
domestic violence complaints.




Rule Title: Erofocol for Law Enforcement Response to Damestic Vislence
4. Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.
Neone

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

None
Cc. Economic Impact on Citizens/Public at Large.
None
Date: 3': 3\ QZ)

Signafiz? of Agenczzizzi*ir Authorized Reprensentative
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DATE : april 1, 1993
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: James M. Albert, Executive Director

Governor's gommi*teé on Crime, Delinguency and Correctilon

LEGISLATIVE RULE TITLE: police Response o Domestic Violence

1. Authorizing statute(s) citation__ 48-2a-9

2. a. Date filed in State Reglster with Notice of Hearing

January 8, 1993 -

b. What other notice, including advertising, did you give
of the hearing?

None

¢. Date of Hearing(s)__comment period Jamuary 8, 1993, through

February 11, 1992

d. Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached No comments received b

e. Date you filed in State Reglister the agency approved
proposed Legislative Rule following public hearing:

{be exact)

f. Name and phone number(s) of agency person(s) to
contact for additicnal information:

James M. Albert, 55383-8814 -

Don Davidson, 558-8814




If the statute under which you promulgated the submitted
rules regquires certaln findings and determinations to be
made as a conditfon precedent to their promulgation:

Give the date upon which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description

of the issues to be decided.

a.

b. Date of hearing:

Oon what date did you file in the State Reglister the
findings and determinations required together with the

reasons therefor?

d. Attach findings and determinations and reasons:

Attached
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TITLE 149
LEGISLATIVE RULE
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION

SERIES 3
PCLICE RESPONSE TC DOMESTIC VIOLENCE

1. §14%-3=-1., General.

i.1. Scope.  -= These
legislative rules establish law
enforcement response to domestic
violence.

1.2. Authority. -- W. Va. Code
48~-2A-9

1.3. _Filing Date. -- Hay 29,
1592 R

1.4. Effective Date. -- Bugust
27, 1s92
2. §149-3-2. Purposes.

2.1. The principal purpose of
these rules and regulations is to
establish guidelines and procedures
to ke followed by police cfficers and
cther personnel involved in the police
response to domestic calls. For
purposes herein, the term "police
officer” shall refer to any city
police officer, sheriff, sheriff's

deputy, or West Virginia State Police.

2.2. ©Other purposes and goals
of this preotocol are:

2.2.1.. To reduce the
incidence and severity of domestic
viclence by establishing arrest and

Approved by Governor’s Committee for Emergency Promuigation 12/8/92

prosecution, rather than mediation,
as the preferred means of police
response to domestic violence;

2.2.2. To afford maximum
protection and support to victims of
domestic viclence through a
coordinated program of law
enforcement and victim assistance;

2.2.3. Tec ensure that law

enforcement services are as available

in domestic violence cases as they are
in other criminal cases;

2.2.4. To promote officer
gsafety by ensuring that officers are
as fully prepared as possible to
respond te demestic calls; and

2.2.5. To help reduce
police resources consumed in
responding to domestic viclence by
reducing the number  of police
interventions reguired for any
particular household.

3. §149-3-3. Scope of
Coverage.
3.1. As used herein, unless the

context ¢learly reguires otherwise:

3.1.1. "Eamily viglence©
or "Abuse"” means the cccurrence of one

Page i
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1;. ™

3.L.1. ¢ milv violence"
"Abusel _means the occurrence of one
mofe—of-the ﬁ:llcw;&g acts between
family ox housenold members who reside
together or whe formerly res;deq

together: = = o L.
- .';:—i;':,

327
3.1.1.1.

to cause or intentionally,
or

bodidy—dinduney with or

dangerous cr deadly weapons;

H

2|°

Attempting
knowingly

" without

2.1.1.2. _Placing

another in reasonable apprehension of
physical

3.1.1.3. Creating
fear of phvsical harm beodily—intu=sy
by harassment, psychological abuse or
threatening acts;

3.1.1.4 Causing

or attempting to_ cause another to
engage involuntarily in anv gexual act

by force, threat cof force, or duress;
Saxuai—abuse.

3,l-1.5- Holding,

confining, detaining abducting
another person against that pergon's

will.

3.1.2. "Family or
household member” means  spouses,
persons living as spouses, persons who
formerly resided as spouses, parents,
¢hildren and step-children, current
or former sexual or intimate partners,
or other persons related by blood or
marriage, persens who are presently
or in the past have resided
cohabitated together, or a person with
whom the alleged wvictim has a child

consanguiniey-or—affintey~

ig COMmOTn -
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recklessly causihg physical harm .

or

 diverce,

3.2, ‘Domestic  viclence
protective orders are to be considered
criminal in nature. Any and all law
enforcement offjicers who are sworn
officers in the State of West Virginia
shall be responsible for the initial
service of all protective orders in
order to ensuré the most prompt
gservice o©of the protective order.
Service may be performed on any day
including Supdays and holidays. No
law enforcement officers zhall refuse
to serve pleadings or orders in

domestic violence protective order

3.3. 3 temporarv order of a
family law master or za 4qudge, or a

fipal order of a3 €udge, stops the
effectiveness of a protective order
if the temporary or final order was

entered in a divorce, sepaxate
maintenance or annulment action
between the same partieg, and if it

was_entered after the date of +the
isguance of the vprotective order.
Otherwise a vprotective order "is in
cffect if it is gtill in effect as set
out in the protective order, if it has
been extended by another order in the
same proceeding, or if an action for
separate maintenance or
annulment between the same parties is
filed while the protective order ig
gtijll in effect by its own terms.
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PCLICE RESPONSE TO DOMESTIC VIOLENCE

suggested Amendments

3.4. &n_order issued in anv
county in West Virginia is in effect
in all counties in West Virginia.

3.5. any protective order
igsued by the court of another state
shall be given full faith and credit
and _enforced as if it was an order of
this state if its terms and conditions
are substantially similar to those

which may be imposed by this state.

4. 149+-3-4.

Dispatch.

4.1. Dispatchers under <the
supervision of a police department or
who serve multiple police departments
should dispatch domestic calls in the
same manner as any other call for
pelice assistance, in accordance with
the priority criteria prescribed by
generally applicable department
procedures. Whenaver possible, the
dispatcher should assign a back-up
unit.

4.2. The dispatcher receiving
a domestic call should attempt to
elicit from the caller and should
communicate to the responding officer
as much of the following information,
in the fecllowing order of importance,
as time and exigencies of the reported
incident allow:

4.2.1. The nature of the
incident;

4.2.2. The address of the
incident, including the apartment
number o<or the name of the business,
as appropriate;

4.2.3. A teliephone number
where the caller zan be called back:

2.2.4.
are involved;

Whether weapons

N ) 4.2.8. whether an

Tambulance is needed; '

. . 4.2.6. Whether the
suspect 1s present and, if not, the
suspect s description, direction of

- flight, and mode of travel;

4.2.7. Whether children
are at the scene; )

4.2.8. Whether any party
is using or is under the influence of
alechol or drugs;

4.2.9. Whether a
protective order is in effect and
whether an affidavit to enter the
premises exists; and

4.2.10. Whether a
criminal warrant is ocutstanding en the
suspect.

4.2.11. Whether the
sugpect hasg been released on bail on
2 _charge of a crime against a family
or household member, or an assault or
cther offense against a child, with
cenditions on bail regardineg contact -
with the vietim or complainant.

4.3. If the caller 4is the
victim, or if the caller is a witness
te a domestic incident’ in progress,
the dispatcher should keep the caller
on the telephone and should relay
ongoing infermation provided by the
caller to the responding officer. The
digpatcher should tell the caller that
help is on the way and when the caller
can expect the police to arrive.

4.4 If the dispatcher has
ready access to peolice department
records that indicate whether the
parties invelved in the incident have

Approved by Govermar's Committee for Emergency Promulgatien 12/8/92 Page 3




POLICE RESPOHSE TO. DOMESTIC VIOLENCE
Suggested Amendments

been invelved previcusly in domestic
incidents or that indicate whether
there is a protective order involving
the parties in effect, the dispatcher
should consult such records and radio
any relevant information teo the
responding ocfficer. )

4.5, If the dispatcher has
reason to believe that the gsubiject is
on bail for a crime against a familwy
or hougehold member or an agsault or

other offense against a chiid, and if

the disvatcher has readv sasccess to.

magistrate court records that show
whether there are ceonditions on bond,
the dispatcher should consult such
records and radio any relevant
information to the resvonding officer.

5. 149~3~5. Initial Police
Oofficer Response.

5.1. approaching the scene.

5.1.1. The responding
officer should approach the scene of
a domestic dispute as one of high
risk. Whenever possibkle, two cfficers
will respcond to a domestic call.

5.1.2. The officer should
obtain all available information from
the dispatcher before arriving at the
scene and should notify the dispatcher
upon arrival.

5.1.3. The officer should
be alert for assailants leaving the
scene and for the employment of
weapons from doors, windows, or nearby
vehicles.

5.1.4. The officer
otherwise should employ standard
precautionary measures in approaching
the scene ¢f the incident.

) . 5.2, Initial wcontact with
cccupants.

5.2.1. The respeonding
‘officer should identify himself as
a police fficer, explain his

‘home ©or business.

"The officer should ask to

see the person who is the subject

-Vof the call._ If the person who called

the police is someone other than the
subject of the call, the officer

~should not reveal the caller '8 name.

5. 2 2.‘ The officer may
enter and. conduct a, search cf the
Fremises relevant to the incident if
consent has been given to do so. [If
a domestic relations protective order
is in effect, written consent to entry
mav have been given bv the victim and
b on il The search will be
limited to search for other suspects,
victims, witnesses or evidence
connected with the alleged domestic
incident.

$.2.3. If refused entry,
‘the of ficer should be persistent about
seeing and speaking alone with subject
of the call. If access to the
subject is refused, the officer should
request the dispatcher to contact the
caller if the caller is the subject
of the call. If the officer leaves
the scene, he should
drive by and observe frequently. If
the officer remains to observe, he
should move to public property (the
street) and observe the premises.
In some circumstances, forced entry
will be necessary and appropriate.
Forced entry may be approprilate when
the residence areas shows signs of a
fight or scuffle; or when a person
from inside the residence calls for

Approved by Governor’s Commiutee for Emergency Promulgation 12/8/92 Page 4
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POLZICEZ RESPONSE TO DOMESTIC VICLENCE
Suggested Amendments

assistance or is vyelling; or when a
person from inside is visible and the
officer observes that the person is
wounded, injured or is otherwise in
need of assistance.

5.3. Once inside,  the
responding officer should establish
control by: i '

5.3.1. Identifying
potential weapons in the surroundings;

5.3.%2. -Separating the
victim and the assailant when
circumstances are appropriate;

5.3.3. Restraining the
assailant if necessary, and removing

the assallant to the patrol car if .

immediate arrest is warranted;

$.3.4. Assessing injuries
(including ingquiry about possible
internal injuries), administering
first aid, and/or notifying emergency
medical services;

5.3.5. Identifying all
coccupants/witnesses on the premises;
and : -

$.3.6. . Separating
occupants/witnesses from the victim
and accused and keeping them cut of
hearing range (te aveoid compromising
their witness status). ST

5.4. On-scene investigation.

5.4.1., .The responding
officer should interview the victim
and the assailant as fully as
circumstances allow to inquire about
the npature of the dispute. The
cfficer should be alert to possible
incriminating statements.

oo S5.4.2. The officer should
ensure theé victim's safety and privacy
by interviewing the victim in an area
apart from the assailant, witnesses,
and bystanders if possible. In
questioning the victim, the officer
should wuse suppertive interview
techniques. The officer should ask
the victim about previcus domestic
incidents, their frequency and
severity. The cfficer should not
tell the wvictim what action the
officer intends to take until all
available information has been
collected.

5.4.3. If the accused has
been arrested prior to interview, the
accused must be given Miranda warnings
befere being questioned. If the
accugsed has fled the scene, +the
officer should solicit information
as to the possible whereabouts of the
accused {place of employment,
relatives, friends, etc.).

5.4.4. If the dispatcher
has not advised the ovfficer of the

_ existence of a protective order or

conditions of release on bail, the
officer should ask the victim whether
there is such an order gr such bail
conditions and, if so, if the victim
can produce a ccpy and what county and
court or magistrate .the order was
issued from. The officer should
attempt Lo . contact a local law
enforcement department specified by
the victim to verify the existence of
a valid protective order or_ contact
the magistrate court to verifvy the
conditions of release on bail. Law
enforcement cfficers shall enforce all
orders from the magistrate court or
any court regardless of certification.
Lawenforcement officers shall enforce -
all valid protective orders regardless

Approved by Governor's Commitiee for Emergency Promulgation 12/8/92 Page 5




POLICE RESPONSE TO DOMESTIC VIOLENCE
Suggestaed Amendments

of whether or neot the accused has been
served with the oprotective order.
When_law enforcement officers observe
any violations of bail conditions set
in cases of crimes between family
members or in situations of alleged
child abuse, including the presence

of the accused at the home of the

vigtim in violation of such a3 bail
condition, law enforcement officers
shall enforce conditions of releasge
on_ _bail. Law enforcement officers
shall enforce all TR

protective or
similar type orders that have been
entered bv courts eestified Ifrom
ocutside the State of West Virginia if
the terms and conditions of these
orders are gubstantiallv similar to
those which mav be imposed by this
state.

5.4.5. The officer should
interview any witnesses as fully and
as soon as circumstances allow taking
down mnames, addresges, and other
relevant information. If witnesses
provide information about prior
incidents, the officer should document
such incidents to astablish a pattern.

5.4.6. Children should
be interviewed in a manner
appropriate to the child's age. Signs
of trauma and any apparent healing of
wounids on the child should be noted
by the office=.

5.4.7. The officer should
collect and preserve all physical
evidence reascnably necessary to
support prosecuticen, including
evidence substantiating the victim's
injuries, evidentiary articles that
substantiate the attack (weapons, torn
clothing, etec. ), and evidence
recording the crime scene. The
officer should ensure that photographs

are taken of visible injuries on the
victim and of the crime scene.

. 5.4.8. The officer should
encourage the victim to Seek medical
attention for injuries that do not
require emergency treafment at the

. scene. The officer should inquire

" about injuries of the ¥iztim that are
concealed by clothing or ¢therwise not
J;eggily- apparent. The officer
should advise the victim to have
photographs taken if injuries later
appear.

T T 4.9, all physical
evidence should be collected, noted
in reports, and vouchered as in other
criminal investigations.

" 6.  §149~3-6. The Arrest
Dec¢ision.
6.1, The arresting officer

shall arrest the assailant when a law—
enforcement officer observes any
violation o©f a  bail condition,
including the presence of the accused
at the home of the victim in violation

ef such bonds, set in cases of crimes
between familv members in situations
af alleged child abuse.

6.2. The responding cocfficer
should arrest the assallant whenever
arrest is otherwise authorized.

h I - If the officer
decides not to arrest, he must include
in his report of the incident a
detailed explanation of the reasons
why an arrest was not made.

6.2.1.1. Under
current West,Virginia law, arrest is
authorized in the following

circumstances:

Approved by Governor's Committee for Emergency Promulpation 12/8/92  Page &




POLICE RESPONSE TO DOMESTIC VIQLENCE
Suggested Amendments )

6§.2.1.2. When the
cfficer has probable cause to beligve
that the suspect has commitfed a
felony. ' ‘

6.2.1.3. When the
officer observes the commission of a
felony or a misdemeanér-'

6.2.1.4. WwWhen the
officer observes the violation of a
valid protective order and the officer
has actual knowledge that a wvalid
protective order exists. The officer
shall arrest the  suspect if the
suspect's presence violates a
protective order (e.g. pregsence at
the residence or victim's job place).

6.2.1.5. When a
law-enforcement officer obsexves anv
viclation of a bail condition,
including the presence of the accused

at_the home of the wvictim, set in
cases of crimes botween family members
in gsituations of alleqged &hild abuse.

£.2.1.6.  When a
misdemsancr not included ameng those
in paragraphs 6.2.1.2 through 6.2.1.4
has been committed and the officer or
another person obtains or has
previcusly obtained an arrest warrant.

©.2.2. The offiqg; should
not consider the following factors in
making the arrest decision:

6.2.2.1. The
marital status of the parties.

€.2.2.2. The
ownership or tenancy rights of either
party. ’

£.2.2.3. Verbal
assurances that the wvieclence will

stop-

6.2.2.4. A claim
by the accused that the victim
provoked or perpetuated the violence.

6 . 2 . 2 . S5 .
- -Speculation that the vietim will not
"follow through or cooperate with
¢riminal prosecution {whether based
on prior incidents involving the same
victim, the victim's hesitancy about
pursuing prosecution, or any other
factor).-

6.2.2.6. ~The
disposition of any previous police
calls imvolving the same victim or
accused.

6 . 2 _ . 2 . 7 .
Speculation that the arrest may not
lead to a conviction.

€.2.2.8. The
existence or not of =a current
protective order (except inscfar as
the viclation of such an order might
justify arrest}.

£.,2.2.9. . The
victim's emotional state.

] 6.2.2.10. Concern
about reprisals against the victim.

6.2.2.311. Adverse
financial cons&guences that might
result from the arrest.

6£.2.2.12. That the
incident occurred in a private place.

§.2.2.13. The
racial, gultural, social, pelitical,
or professional position, or sexual
orientation of either the victim or
the accused.

Approvzd by Governor's Comsmities for Emergency Promulgation 12/8/92 Bage 7




PCLICE RESPONSE TO DOMSS‘I‘I_C _‘JIOLENCE
Suggested Amendments

E.2.3. it is the
officer's responsibility to decide
whether an arrest should be made. The
officer, therefore, should not
consider the wvictim's opposition to
arrest and should emphasize to the
victim, and to the accused as well,
that the criminal action thus
initiated is the State's action, not
the victim's action.

£.3. If the officer arrests for
the commission of a crime, the officer
should confiscate all weapons used or
brandished in the commission of the
crime, and such weapons should be held
as evidence for prosecution; Provided
that this section does not authorize
& gearch o<f the premises unless a
search warrant hag been obtained or
consent was given by the occupant of
the premises.

7. 85149-3-7. Effectuating the
Arrest.

7.1. The responding officer
should take the accused into custoedy
as soon as & warrant for the arrest
of the accused has been obtained or
is outstanding. The risk is high in
domestic wviolence cases that the
accused will return to the victim's
residenge or the scene of the
violence. If the suspect has fled
the scene, the officer gshould initiate
procedures to pursue and apprehend the

accused as promptly as possible; Lif
the suspect has fled the scene, the
officer should initiate procedures to
pursue and te apprehend the suspect
as promptly as possible if the
suspect's presence in the wvicinity
represents a continuocus threat te the
safety of the victim and/er other
membears in the household. A warrant

is necessary {(e.g. the accused has
entered ancther private residence),
the officer should obtain and execute

the warrant as soon as practical.

7.2. When the accused is a
minor {under 18 years of age}, the
provisions of this protocol shall be

"fully applicable, except that arrest

should be effectuated and the juvanile
processed pursuant te the West
Virginia Juvenile Cffender
Rehabilitation Act ({W. Va. Code

"49+-5B-1 et seg.).

8. §149=-3=-8. Procedure when
Arrest is not Authorized or, if
Authorized, is net Made.

8.1. If an arrest is not
authorized hecause of the absence of
probable cause to believe that a crime
was commitied, or if arrest i=s
authorized but not made (for reasons
to be detailed in the incident
repert), the officer should:

8.1.1. Explain to the
victim the reasons that arrest is not
being made;

~8.1.2. advise the victim
cf the applicapility of criminal laws
and the procedures for filing a
criminal complaint and availability
of +eor a petition for a protective
order, the procedures for filing a
petition and the remedies an grder can

contain; and

8.1.3. Encourage the
victim Lo contact the nearesc
avallable dcomestic violence program
for information regarding counseling
and other ;services available to
victims of domestic viclenca.

8.1.4. Advise the victim

Approved by Governor's Commitiee for Emergency Promulgation 12/8/92 Page 8




POLICE RESPONSE TO DOMESTIC VIOLELNCE
suggested Amendments

or victims that upon reguest of the
victim or wvictims the officer will
provide transportation for, or
facilitate transportation of the
victim or victims to a shelter or the
appropriate court where there 1is
reasonable cause to believe that such
vighim or victims have suffered or a_ré
likely to suffer physical injury.

B.1.5. Provide
transportation for  or facilitate
transportation of the victim or
victims upon the regquest of such
victim or victims to a shelter or the
appropriate court where there is
reasonable cause to believe that such
victim or victims have suffered or are
likely to suffer physical injury.

B.2. The officer should not
become involved in the disposition of
personal property, ownership of which
is in dispute. In the absence of a
warrant or probable cause to believe
a crime has occurred, the cfficer
should remain neutral and be concerned
primarily with maintaining the peace
and safety of
those present.

Other On-Scene
Victims and

9. §149-3-~9.
Assistance to
Dependants.

9.1. Whether or not an arrest
is made, the responding officer should
not leave the scene of the incident
until the situation is under control
and the likelihood of further violence
fhas been eliminated. The officger
should stand by while viectims or
cthers desiring to_ leave) gather
necessities for short-term absences
from home, such as c¢lothing,
medication, and necessary documents.

S.2. ..Whether or not an arrest

 crimes?]

is made, the respconding cfficer is
required by W. Va. Code 48-2A—3a 8{Dh)
to notify the wvictim orally or in
writing of the availability of a
shelter, including its telephone
number, or other services in the
community and of civil and criminal
remedies by providing the victim with
. i ;

Victim's Rights Information Packet.

9.3. If an arrest is made or
an arrest warrant obtained, the
officder should:

$.3.1. Badvise the wvictim
of what procedure will happen next,
including the probability that the
accused will be in custody for only
a short period of time;

5.3.2. Cbtain from the
victim information to be included in
the arrest report indilcating any
apecial cconditions o©f bail that-
should be regquested at the preliminary
arraignment (i.e., places where the
suspect  should be specifically
prohibited from appearing}).

9.4. any police officer
responding to an alleged incident of
abuse shall inform the parties thereto
of the availability of the possible
remedies provided by the Prevention
of Domestic Viclence Act (48-23-1 et.
seg.) _and that fees will not have to
be paid until final resolution and

~will not have to be paid at all if the

"victim ig unable to afford the fees,
The police officer shall also inform
the parties of an»d the Ppossible
applicability of the criminal laws of
this Sﬁate: {Set out remedies and

B

9.5, Any ©police officer
responding to an alleged incident of
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POLILCE RISPONSE

TO DOMESTIC VIOLEMNCE

Suggested Amendments

abuse shall, in addition to providing
the informaticn reguired in section
9.4 above, provide transportation for
or facilitate transportation of, the
victim or wictims, upon the regquest
of such wvictim or wvietims, to a
shelter or the maglstrate court when
there is reasonable cause to believe
that such wvictim or victims have
suffered or are 1likely to suffer
physical injury. o -

5.6. Elder victims or
physically dependent victims.

9.6.1. When a victim of
domestic wviolence is elderly or
physically dependent, the accused is
the sole caretaker and an arrest is
indicated, or when the victim cof
domestic wviolence 1is the sole
caretaker of an elder or of a
physically dependent person and the
victim can no longer provide care (as,
for example, when the victim is
hospitalized), the responding cfficer
should determine whether the elder or
physically dependent person is
physically
endangered, either as a result cf the

abuse, a pre-existing medical
conditien, or the absence of a
caretaker. If the elder cr
physically dependent person is

physically endangered and mentally
alert, the officer should ask the
elder or phvsically dependent pearson
for the name ¢f a relative or friend
who can be coeontacted immediately to
assist the elder or ©physically
dependent perscon. The police cfficer
shall facilitate transportation of the
elder or physically dependent person
to a relative or friend, if such a
person can be found. :

9.6,2. 1If there i3 no one
avalilable o assist the elder or

Approved by Govemor's Comminee for Emergency Promuligation 12/8/92

physically dependent person, or Lif the
elder or physically dependent perscon
appears not to be mentally alert, the
gfficer — —should make an emergency
_referral f£o Adult Protective Services.
The officer should remain at the
residence until the Adult Protective
. Services worker arrives, or should
transport the elder or physically
-dependent person to a medical facilicy
or other appropriate place where the
elde¥ oF phiysically dependent person
can wait for the worker.

5.6.3. In addition to
previding the notification regquired
by other provisions of this proteocel,
the officer should advisgse the elder
or physically dependent person cf the
availability of protective services
through adult Protective Services.

S.7. Child victims and
depaendents.

9.7.1. When the victim
of abuse is a minor child, the officer
should arrest the assailant Lif the
officer observes the commission of
a crime and should make a report to

- child protective services, as
required by the Child Welfare Law.
If the child is physically injured,
the officer should facilitate the
transportation of the child te the
nearest hospital for treatment. The
officer should provide the victim
notification, as described herein, to
an adult caretaker of the child who
is nct the perpetrator of abuse.

§5.7.2. If the acgused is
"arrested and was the sole caretaker
of a child, and/or if the victim is
the scle caretaker of a child and can
no longer provide care {as, for
example, when the wvictim 1is
hospitalized), +the officer should

Page 10




POLICE RESPONSE TO DOMESTIC VIOLENCE
Suggested Amendments

determing whether there is a
responsible relative who can care for
the child and, if so, should contact
that relative and awaif ~ the
relative's arrival. If no responsible
relative is awvailable, the officer
should | contact  Child ,Proeectxve
Services and remain at the residence
until a protective services worker
arrives or should take the child inte
custody pursuant to the Child Welfare
Law.

10. §149-3-10. Processing the
Accused.

10.1. A person arrested for
violation of a protective order should
be charged with any crimes properly
charged as a result of the incident
in which the violatieon occurred.

10.2. When arrest is made, the
accused shall be taken before a
magistrate for preliminary arraignment
without unnecessary delay. Under no
circumstancaes should the arresting
officer  release the defendant before
the prellmlnary arra;gnment.

10.3. The arresting officer may
inform the magistrate or court of any
circumstances surrounding the arrest
of the accused which would have an
effect on  conditions of = bail.
Provided, that the
conditions o©f Pbail is one o©of a
judicial decision that rests solely

with the magistrate or court. Helevant

Cchumstances include, but are not

amount  and

itimited toLfeVLdence that the accused

or another fam:.lv ar house‘hold member,

whether a wvictim s a child, and

whether a victim is enployved or

attends school. West Virginia Code

§142-3-12 Registration [See 48-2a-12

193525 ].

ii. §149-3~11. Reporting.

11.1. 2 Domestic Violence
Incident Report as required by W. Va.
Code 48-2A-9 must be completed by the
officer responding to any call covered

- by these rules and regulations.

11.2. Data collection.

11.2.1. All written
reports on the same person should be
kept together or cross-referenced so
that repeat domestic viclence can be
monitored for at least a two year
period of time.

11.2.2. The written
report, or another document {such as
an index card) or computer entry
generated from the written report,
should become a domestic wviolence
tracking report.

11.2.3. Te the extent
possible, the domestic vioclence
tracking report should be accessible
to ‘dispatchers and police cofficer.

{$149-3-12 Registration . . . See 48-
2h-12 (19S2))

My
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West Virginia Development Office

Gaston Caperton, Governor

John M. Ranson, Cabinet Secretary

July 7, 1993

The Honorable Ken Hechler
Secretary of State

Suite 157-K

State Capitol Building
Charleston, West Virginia 25305

Dear Mr. Secretary of State:

Reference:

Domestic Violence Protocol

The Governor's Committee on Crime, Delinquency and Correction requests

withdrawal of its emergency rule and proposed rule filed with your office on January 8,

Charleston, West Virginia 25305-0311

1993. These will be replaced with the emergency and proposed rule filed with your office
on June 30, 1993. The latest rule incorporates the acts of the 1992 and 1993 Legislature.

Your assistance in this matter is appreciated. If vou have any questions, please

contact me or Don Davidson of my staff at 558-8814.

IMA:DMD/th

Sincerely,

Jom w. albes,y

"James M. Albert
Manager

Criminal Justice and Highway Safety Office
1204 Kanawha Boulevard East
Charleston, West Virginia 25301
Telephone (304) 558-8814
Fax (304) 558-0391
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