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STATE OF WEST VIRGINIA

GOVERNOR'S OFFICE
OF
COMMUNITY AND INDUSTRIAL DEVELOPMENT

GASTONCAPERTON  + . . . = . T e <. 7 Gharleston, West Virginia 25305
JGOVERNGR L -0 h sl oo Ll Do E s e

State of Circumstarices

The Governor's Comﬁittee on Crime, Delinguency end

. Correction :LS mandated under 48- 2A-9 of the -Code of West .
lerglnla to develop and promulgate rules ‘for state, county,
and munlClpal law enforcement agencxes regarding their
o ' 'edutles with' respect to domestic vieience.. o .

Summary of Proposed Rules

The principle purpose of these rules and regulations is
to establish guidelines and procedures to be followed by
police officers and other personnel involved in the police

response to domestic wviclence calls.




APPENDIX B

' FISCAL NOTE FOR DROPOSED RULES

ﬁglea'ritle: _2xotocol for ILaw ?hforcemen: Resoénse £o Domestic an?onh@
:SL;;”ffyﬁéqaf'éﬁLég - ‘-Leéisléﬁive _ji*'Interﬁigiiue ;;;_Procedural
Agenéy. Governors Com.mz.ttee on Crime. iel:.m..en.c;:_a_uﬁ_{:m;ne_man___
. Address - 1204 ;{%mawhg Boulevard ZTast

Ch@.rleston, West Virginia 25307

L
|
u

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT HEXT - THEREAFTER

'ESTIMATED TOTAL $ $ s $ $
COST

PERSONAL SERVICES
CURRENT EXPENSE v

REPAIRS &
ALTERNATIONS

EQUIPMENT
OTHER

2. Explanation of above estimates:

There are neo direct expenses asscciated . with implementaticon of the |
protocol beyond the current capacity of law enforcement agencies.

3. Objectives of these rules:

T T T Te provide guidalings” Tor péIize aqenc':" es Zn8 &fficers in TesSponsE
to domestic viclence complaints.

[




Rule Titlie: PrOthQ] for Taw Emfnrs 3 0 . Pl
4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government,
None
B. Economic Impact on Political Subdivisions; Specific
. Industries; Specific groups of Citizens.
: ‘ Cdome R S
c. Economic Impact on Citizens/Public at Large.
None
Date: N 1

Signatu of Agency Head or Authorized Reprensentative

M. '

e




DATE:  syne 30, 1993

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Govermors Committee on Crime, Delinguency and Correction

-

EMERGENCY RULE TITLE: Protocol for iaw Enforcdment Response to Domestic Violence

1. Date of Filing

2. Statutory aunthority for promulgating emergency rule:

48-25-2

‘3. 'Date of filing of proposéd legislative rule: .-

4. Does the emergency rule adopt new lanquage or does it
amend or appeal a current legislative rule?

Amends current Legislative Rule

S. Has the same or similar emergency rule previouslf been
filed and expired? '

No

6. State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

The current protocol in the code of state recqulations pow conflicts

with Chapter 48, Article 2A, Section 1 of the West Virginia Code which
wassamended by the 1992 and 1993 legislature, Taw enforcement officers
who rely on the current code of state regulaticns may act in violation
cf the statute and become liable for such actions. Examples of changes
are the definition of family violence or abuse, the definitien of family
or ‘household members, the handling of_g;otectivé orders, Lemparavy )

the 1992 legislative,changes. House =Zill 2427, wnich was passed by the
1993 legislature, enables an officer to arrest the acensed with probable
cause if conditlions outlined in the Law are met. The revised protocol
outlines procedures the officer will follew to effect an arrest. In
addition, they centain the procedures officers should use when arriving at
2 domestic violence scene to minimize danger to the responding officer.
The Family Protection Act of 1992, passage of House Bill 2427 and the
Domestic U¥olence Protocol as amended directly affect law enforcements
respense teo and treatment of incidents 2f domestic violence.

protective crders and orders issued in other states which are comtaimed im "~




7. If the emergency rule was promulgated in order to comply
with a time limit established by the Code or federal
statute or. regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

State, with particularity, those facts and cilircumstances
which make the emergency rule necessary to prevent sub-

stantial harm to the public interest.

8.

T e e e e e e e e e e . .




The current pretocol in the cede of State regulations now conflicts with Chapter
48, Article 2A, Section 1 of the West Virginia Code, which was amended by the
1992 and 1993 Legislature. Law enforcement officers who rely on the current
code of State regulations may act in violation of the statute and become liable for
such actions. Examples of changes are the definition of family violence or
abuse, the definition of family or household members, the handling of protective
orders, temporary protective orders and orders issued in other states which are
contained in the 1992 legislative changes. House Bill 2427, which was passed
by the 1993 Legislature, enables an officer to arrest the accused with probable
cause if conditions outlined in the bill are met. The revised protocel cutlines
procedures the officer are to follow to effect the arrest. In addition, they contain
ihe procedures officers should use when arriving at 2 domestic violence scene to
minimize danger to the responding officer. The Family Protection Act of 1892,
passage of House Bill 2427, and the Domestic Violence Protocol as amended
directly affect law enforcements’ respense to and treatment of incidents of
domestic viclence.

The emergency rule, filed June 30, 1983, and the agency approved rule, filed
August 13, 1993, title number 149, series 3, entitled "Protoco! for Law
Enforcement Response to Domestic Violence" contain conflicting language.
Changes to the rule were made as & resuli of comments received. The
emergency rule will be amended to contain language identical to the agency
appreved rule.




TITLE 149
LEGISLATIVE RULE *
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION

SERIES 3
PCLICE RESPONSE TO DOMESTIC VIOLENCE

1. §149=-3-1. General.

1.1. Scope. -~ - These
legislative rules  establish law
enforcement response to domestic
violence.

1.2. Authority. —-- W. Va. Code
48-2R-9 :

1.2. Filing Date. -— - -
1.3. Effective Date. -—--

2. §149-3-2. Purposes.

2.1. The principal purpose of
these rules and regulations is to
establish guidelines and procedures
o be followed by police officers and
other personnel involved in the police
response to domestic calls.

2.2. ©Other purposes and goals
of this protocol are:

2.2.1. To reduce the
incidence and severity of domestic
viclence by establishing arrest and
prosecution, rather than mediation,
as the preferred means of police
response to domestic violence;

2.2.2. To afford maximum
protection and support to victims of

domestic viclence through a
coordinated program of law
enforcement and victim assistance;

2.2.3. To ensure that law
enforcement services are as available
in domestic violence cases as they
are in other criminal cases;

2.2.4. To promote officer
safety by ensuring that officers are
as fully prepared as possible to
respond to domestic calls; and

2.2.5, To help reduce
police regsources consumed in
responding to domestic violence by
reducing the number of police
interventions required for any
particular household.

3. §149-3-3. Scope of Coverage;
Definitions: homestic Vioclence
Protective Orders.

3.1. 2=1+ For purposes herein
unless specifically stated otherwise,
the term M"pfficer", "law-enforcement
officer", or "police officer" shall

refer to a_chief, sergeant or member

of anvy municipal police force or

department any—siby—petice—ofiicer,

2 sheriff, a sheriff's deputy, an

appeinted gecurity officer of a state
university or ccllege, or the
Superintendent, or an officer or
member of the West Virginia Division

Proposed Emergency (1993) and Amended (1994) Rule.
DPrat 14U a5 submitted to LRRC August 10, 1993 — Page 1.




of Public Safety Weﬂe—vffgtﬁ*a—s%a§e
Rolias. Nothlnq in these rules should

be construed to extend the authority
of anv law enforcement officer bevend
the vfficer's statutory jurisdiction.

2.2, 3+3~ As used herein,
unless the context clearly requires
otherwises:

3.2.1.
violence"™ or

i

: "Family
"abuge" |

e Sy e

means the

occurrence of one or more of the

following acts between family or
household members who reside together
or who formerly resided together:

3.2.1.131, St
Attempting to cause or lntentionally,
knowingly or recklessly causing

physical harm bedity—bngusy with or

without dangerous or deadly weapons,

3.2.1.2. Gt
Placing another in reasconable
apprehension of physical harm by

3.2.1.3. ;
Creating fear of physical harm bedily

+njuey by harassment, psycholog;cal
abuse or threatening acts;

S

2:2.1.4. Bt

Causing or attempting to cause another
to engage involuntarily in any sexual

act by force, threat of force, or

"ehild in commen.

parents, children and step-children,
_current 6r'former sexual or intimate
partners or other persons related by
blood or marriage, perscns who are
presently or in the past have resided
or cohabitated together, or 'a person
with whom the alleged vxctum has a

eé;—se*ﬂa%-&seaa%ﬁb—aﬁé——se*&aé—&b&ee—
. ! i ;

" 3.3. #—2+~ Domestic violence

| prétective orders are to be considered

criminal in hature. Any and all law
enforcement c¢fficers who are sworn
officers in the State of West Virginia
shall be responsible for the initial
service of all protective orderz in
order to ensure the most prompt
service of the protective order.
Service mgy ke performed on any dav
inciuding Stndavs_and holidays. No
‘law enforcement officers shall refuse
to serve wleadings or orders  in
domestic viglence protective order
actions.

3.4. B protective order isg in

duress; Sewxuat—abuse. i

3.2.3.5, Holding,
confining, detaining or abducting
ancther person against that person's
will. ‘

3.2.2. 3+i-2+ CFamily or
household member™ means spouses,
persons living as spouses, persons
who formerly resided as epouses,

effect for as long as the order savs
it is in effect except:

3.4.1. B protective order
loses its effectiveness if _a

temporary circuit c¢ourt order which

does not extend the protective order

“ig gigqned by a familv law master or

Judge, or if a final order is signed

‘by_a Sudge, if:

3.4.31.1. The

Proposed Emergency (1993) and Amended (19%4) Rule,
Draft 14U as sbmitted to LRRC August 16, 1993 — Page 2,




148 CSR 3

temporary or final order was entered
in a divorce, separate fmaintenance or
annuiment ~ action between the 'same
parties, and i

3.4.1.2. The temporary or
final order was entered after the date
of the issuance of the protective
oxrder.

3.4.2. A protective order's
effectiveness is extended bevond the
date the order says itg expireg if:

3.4.2.31. The protective
crder has been extended by another
order in the same case, or; T R

3.4.2.2. . A __divorce,

separate maintenance or annulment guit
between the same__partles has been
filed while the protective order is
still in effect by LtS own terms.

3.5. &n_order iseued in any
gounty in West Vqulnla is_in effect
in a3l countles in West Vqu inia. ’

—_— e ne

3.86. Any protective order
issued by the court of another state
shall be given full faith and ¢rfadit
and enforced as Lif it was an order of
this state if its terms and conditions
are substantiaily similar €& those
which mav be imposed by this state.

&. §149-3-4. Dispatch.

4.1. Dispatchers under the
supervision of a police department or
who serve multiple police departments
should dispatch domestic calls in
the same manner as any other call for
police assistance, in accordance with

the pricority criteria prescribe@ by

genarally applicable .department
procedures. Whenever possible, the
dispatcher should assign a back-up
unit.

4.2,
a domestic call
elicit from the caller and

The digpatcher receiving
should attempt to
should

cofniUfiicate to the responding officer

as much cf the following imformation,
in the following order of importance,
as time and ex;genc;es of the reported
incident allew:

4.2.1.

The nature of the

incident;
4.2.2. The address of the
incident, including the apartment

number or the name of the business,
ds appropriate;

4.2.3. A telephone number

_ where the caller can be called back;

rremises exists;

4.2.4.
are anOlVed'

Whether weapons

4.2.5. Whether an
ambulance is needed;
— - 4.2.6. " Whether the
suspect is present and, if not, the

Suspect's description, directicon of
£flight, and mode of travel;

4.2.7. Whether children

are at the scens;

- ' 4.2.8. Whether any party
is using or is under the influence of
alcohol or drugs;

4.2.9, Whether a
protective order is in effect and
whether an affidavit to enter the
SRG

4.2.10. Whether a
criminal warrant is outstanding on
the suspect; and

Whether the

4.2.11.

Proposed Emergency (1993) and Amended {1954) Rule.
Deaft 14U a5 submitted to LRRC August 16, 1993 — Page 3,




149 CsSr 3

suspect has been releaged on bail on
a_charge of a2 crime égainst a family
or household member, including a
family or housgehold member who is a
child, with any conditions on bail
regarding contact with the viectim or
complaingnt,

4.3. If the caller is the
victim, or if the caller is a witness
to a domestic incident in progress,

the dispatcher should keep the caller

on the telephone and should relay
ongoing infeormation provided by the
caller to the responding officer. The
dispatcher should tell the caller that
help is on the way and when the caller
can expect the police to arrive.

4.4, I1f the disgpatcher has
ready access to police department
records that indicate whether the
parties invelved in the incident have
been involved previously in domestic
incidents or that indicate whether
there is a protective order involving
the parties in effect, the digpatéhér
shculd consult such recerds and radio
any relevant = information to the
responding officer.

4.5. If the dispatcher has
reason to believe that the subdect is
on bail for a crime against a family
or household member, including a
family or household member who ig a
child, and if the dispatcher has ready
access to_ magistrate court recdrds
that show whether there are conditions
cn bond, the dispatcher should consult
such records and radic any relevant
information to the responding officer.

5. §149-3-~5. Initial-Pelice Officer
Fesporse~—  Approaching the Sgene;
Initial Contact; Establishing Control
of the Scene; Arresting at the Scene;

5.1. Apprceaching the scene.

. S5.1.1. The responding
offiger should approach the scene of
a domestic dispute as one of high
risk. Whenevér'poséible, two afficers
will respond te a domestic call.

5.1.2. The officer should
cobtain all available information from
the dispatcher before arriving at the
scene and should notify the dispatcher
upeon arrival.

5.1.3. Most cg¢fficers
injured in domestic viclance responses
are harmed during the approach to the
incident. The incidence of ambush is
two and one-half times higher in
domestic situations £han in responding
tc other types cf incidents. Unless
the circumstances of a particular
incident reduire different measures,
focllow the approach procedures set
out in the remainder of this section.

5.1.4. Avproach the scene
inconspicuously. Do not use girens

Continuing Custody:; Release from
Custody; On_ Scene Investigation,

or lights in the immediate area of the
scena of the incident..

5.1.5. Do not park
directly in front cf the immediate
scene of the ilncident.

5.1.6. Keep a safe exit
route in mind.

Proposed Emergency (1993) and Amended (1994) Rule,
Draft 14U a5 submitted to LRRC August 16, 1993 — Pags 4.




145 CSR 3

5.1.7. Be alert for the
employment o©of weapons f£rom doors,
windows, or nearby vehicles.

5.1.8. Be alert for perssns
moving away from the immediate scene
of the incident. ) I

5.1.9. Employ other standard
precauticnary measures for
approaching high risk incident scenes.

5.2. Initial contact with
occupants.
5.2.1. The regponding

officer should identify hkimself the
officer as a police officer, explain
his the officer's presence, and
request entry into the home or
business. The officer should ask to
see the person who is the subject
of the call. If the person whe called
the police is someone other than the
subject of +the c¢all, the officer
should not reveal the caller's name.

$.2.2.. The officer may enter
and conduct a search of the premises
relevant to the incident if consent
has been given to do so. If a
domestic relations protectlve order
ig in effect written consent to entrv

may have been given by the victim and
be on file.

limited to search for other suspects,
vietims, witnesses or evidence
connected with the alleged domestic
incident. -

£.2.3. If refused entry, the
officer should be persistent about
seeing and speaking alene with subject
of the call. If access to the
subject is refused, the officer should
request the dispatcher to contact the
caller if the caller is the subject
cf the call. If the cofficer leaves

The_ search w;ll beq;-

“"Scene.

the officer should drive
by and observe freguently. If the
officer remains fo observe, the
cfficer should move to public property

the scene,

{(the street) and cbgserve the
premiges. In some eirtumstances,
forced entry will be necessary and
appropriate. Forced entry may be

appropriate when the residence areas
shows signs of a flight or scuffle; or
when a perscn from ingide the
residence calls for assistance or is

‘velling; or when a person from inside

ig wvisible and the officer observes
that the person is wounded, injured
or is otherwise in need of assistance.

5.3. Establishing Control of

Cnce at _the immediate scene

of the incident imedide, the responding
officer should establish control by:

5.3.1. Identifying
potent:.al weapons in the surroundings;

5.3.2. Separating the
victim and the assailant accused when

‘¢ircumstances are appropriate;

£.3.3. 5+3+4. Assessing
injuries (including inguiry about
posgible internal injuries},
administering first aid, and/or

notifying emergency medical services;

5.3.4. 53-8 Identifying
all occupants/witnesses on the
premises; and

5.3.5, S-+3+8 Separating

occupants/witnesses from the wvictim
and accused and keepling them out of

' hearing range (t£o avoid compromising

their witness status).

5.3.6. e

Proposed Emergency (1993) and Amended {1994) Rule.
Draft 14U as submitted 1o LRRC August 16, 1993 — Page 5.




143 CSR 3

Restraining the ascailankt accusged if
necessary, and removing the aseaidant
acoused to the patrol car if immediate

arrest is warranted authorized because

the officer observes a_ violation of
2 bail condition, met in a Erime
charged against a familv or hougehold
member, inceluding a family or

household member who is a child,
because the cfficer
violation of a _protective order,
because the officer
commission of a3 felony or misdemeanor,
begausge the off:.cer has probable cause
to believe that the suspect has
committed a felonv, because an arrest
warrant_or circuit court attachriént
order hag _previously been “8btained
or a_capias has_been issliéd, or
becauge afrgst ig auth\griz'ed under the
next subdivision of this Sectiont

5.3.7. Arresting the accused
at_the scene. Arresting the accused
at the scene of the all ged vioiation
ig authorized by th:.s subd:.v:_s:.cn for
the purpose of protecting the health
or safety of either the alleged
vietim, the officer, or another pérson
at_the scene aof the violation while
the officer is obtaining the written
statement of a victim or witness
required in 6.3.4.2 or Sesking the
magistrate's authorization for arrest
required in 6.3.4, 3. The

arrest
authorlzed by thls subdz_v:.s:_on may
enly be made when: T

- —m

£.2.7.1. Circum-gstances
exist which convince the officer that
a _danger exists to the health and
safety of the alleged wvictim, the
cfficer or another person; and’

5.3.7.2. The officer
determines that credible corroborative
evidence exists, as that terfi is
defined in Section 6.3.7. of this
Rule, to believe that an assiilt or

obgervea a’

observes the

who _ was

‘Rule  to
- effectuate the arrest, process the

a battery of a family o¢r household
member hasg occurred; and

5.3.7.3. The
officer either a) has obtained a
signed statement from the alleqged
victim or a witnesg that the essential
elements of the offense occgurred or
_1'_3)_ has been presented with verbkal

_evidence sufficient to _establish the

otcurrence of the essential elements
of the offense and been informed of
a willingnegs of the victim or a
witness to execute a siqgned statement,

5.3.8. The officer may
continue to_ keep an_ accused person
arrested  pursuant o
Subdivisjion 5.3.7. of this Section in

) _cpsﬁocix ag provided and limited by the
following subdivisgions:

5.3.8.1. 2 If
apthorization is obtained from fthe
magistrate, the officer should then
follow the relevant procedures set
cut in the other provisions of this
investigate the gcane,

accuged, provided other on
gssigtance and so on.

Scene

'5.3.8.2. If the
victim or witness who was willing to
make a written statement then refuses
to do so, the accused must be
immediately released. If this ocours

"the officer should provide for  the

safety of the victim and other persons
to_the extent possible, including

‘using the procedures set out in

Section 8, "Procedure when Arrest ism
ot duthorized or, if Authorized, is
not Made," and Section 9, "Other On—

Sggr}e Assistance to Vietims and
Dependents,” of this Rule,. In
adda.t:.on the officer should alwavys,

if possible, advise the victim before
the release that the accused is going

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 14U as submitted to LRRC August 16, 1993 — Page 6.
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to be released. TIf it ig not possible
to _advise the victim before the
release, the officern should always
immediately take steps reasonably
calculated to advise the victim of the

release as goon as poss;ble.

5.3.8.3. . If _the
cfficer, or anocther efficer acting at
the request of the officer making the
arrest, is able to communicate with
amagistrate and the magistrate denies
authorization for arrest, the accused
must be immediately released. If this
occurs the officer should provide for
the safety of the victim and other
perscns  to the extent possible,
including using the procedures set out
in Section 8, "Procedure when Arrest
igs not Authorized or, if Authorized,
is not Made," and Section 9, "Cther
On—SCengﬁgssistance to Victims and
Dependents," of this Rule. ~ In
addition, the offxcer should always,
if possible, advise the victim before
the release that the accused is going
to be released.r If it is not possible

health and gafety o©of the alleged
victim, the officer or another perscn
who wag at the gcene if the sccused
is released before the officer can
communicate with a magistrate. If the
officer takes the acgusel from the
“Sdend in custody without authorization

from the magistrate_ pursuant to this

“this Section
Section 7.2.3 of thig Rule without

‘request

subdiviaicon, the officer must follow
Ehe procedures in the next subdivigion

"{5.3.8.5) of thig Section,

o §.3.8.5. Leaving
gcene befare arrest "authorized@. If
the cfficer takes the accused from the

scené in custody pursuant to the

immediately preceding gubdivision of
(5.3.8.4% or

authorization from the magistrate,
the &fficer must proceed directly to
a location where the officer
reasgonably expects to be able to
telephonic ox ocral
authorization from a _magistrate. In

Vﬁﬁo case shall the officer keep the

accused in custody later £than the next

to advise the v1ct1m before the
release, the ofcher should ‘alwavs

meediatelv take steps reazemably "

caleculated to advise the victim of the
release as soon as pogsible.

5.32.8.4. The officer

_régquired time for the on call

magistrate to contact the jail and
EAppear  as provided for initial
_2bpearances in criminal cases in Rule
1cf the Admlnlstratlve Rules for the
Hagistrate Courts in West Virginia.
The accused may be detained in_ the
same manner as a person under arrest

should only take the accused from the
scene in custody without authorization
from the magistrate as recquired by
Section 6.3.4.3 of this Rule if all
of the following conditiens apply:
A)_A proper written gtatement by a
vietim or other merson has been
signed: and B) After making every
practicable effort £o communicate with

the magistrate (See Section 7.3.3 of

this Rule) the officer has nct been

adble to communicate with the
magistrate; and €} Circumstances
exist which convince the offjcer that

a_danger continues to exist to the

for any other misdemeanor.

£.3.9. When arrest is
made pursuant to subdivision (5.3.7)
of this section see also:

~Section 6.3.6. of thig Rule reqafﬁigg

communicationg through a dispatcher:
~Section §.3.7. of this Rule regarding
the definition of "credible
corroborative evidence;

—Section £.4. of thig Rule regarding
factcors not £o be considered in making

the arrest; )
—Section 6.5. of this Rule regarding

Proposed Emergency (1993) and Amended (1994) Rule.
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149 CSR 3
the officer's decision teo make the collected.

arrest; S e _
—Section 7 of thig Rule regarding

effectuating the arrest; and R
—Section 10 of this Rule regarding
processing the accused.

5.4. ©On—-scene investigatiocon.

5.4.31. The cfficer should
conduct an invesgtigation using the
same procedures that the officer would
uge in any other on-scene criminal
investigaticon unless the procedures
provided by this Rule, which are
gpecially applicable for police
officer response to domestic violence,

o 5.4.6., 545+ The
officer ghould interview the wvictim
and/or any witnesses ag ful and as
goen as circumstances a¥®low taking
down names, addresses, and other
relevant information.—If—witnesses

i a g . \ l i
. L dendt heoffica y laa

When interviewing the wvictim and/for
anvy witnesses the officer should
determine whether the victim and/or
any witnesgses alleges facts which
constitute all of the elements  of
assault or batterv. If so, the

require different procedures,

5.4.2. While conducting the
investigation +the officer should
attempt to egtablish the existence of
credible corroborative evidence and
the willingness of the victim or
another witness to sign a written
Statement. . L

§.4.32. S+4+1 The responding
officer should interview the wvictim
and——the—assailant  as fully as
circumstances allow to inguire about
the nature of £he dispute.

S.4.4. Sx4-2 The officer
gshould ensure the victim's safety and
privacy by interviewing the victim in
an area apart from the assailant
accused, witnesses, and bystanders if

possible. . [

5.4.5., 8+4=-2 In questioning
the wvictim, the officer should use
supportive interview techniques. The
officer should ask the wvictim about

previocus domestic incidents, their.

frequency and severity. The officer
should not tell the victim what action
the cfficer intends to take until all
available information has been

officer should inguire whether +the
victim and/or anvy witness is willing
o sign a statement containing these
facts and, if necessary, advise the
person_that such a statement ig one
of the requirements hefore the officer
can seek auvthorization to make an

arrest without leaving the scene to

_obtain a warrant. The officer should

also inguire about past abuse or other
crimes to aid the officer in
evaluating the dangercusness of the
accused.

5.4.7. The responding
cfficer should interview the accused
a fully asg circumstances allow to
inquire about the nature of the
dispute.—5+4+1~+~ The officer should
be alert to possible incriminating
statements.

£.4.8. S -I-ﬁ—-%he

aeoused—has—been—arrested—prieor—to
o X ! ; : .

i 3 . baf bos
 Sprestionedy In order to avoid
disputes owver the admissability of

statements made by the accused, the
officer should advise the accused of
the Miranda rights of +the accused
before asking the accused any
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questiong if 1) +the cfficer has

arrested the accused pursuant to

Sections 5.3.7, 6.3, or 7.2 of this
Rule or 2) if the officer hag gaid

anvthing to the accused which could
have led the accused to believe that
the officer had placed anv restraint

on the liberty of the accused, or 3)

if the officer has focused the
invegstigation on the accused.

5.4.89. S4-3- If the accused
has fled the scene, the officer
should solicit information as to the
possible whereabouts ©f the accused

(place of employment, relatives,
friends, etc.).
$.4.10.  Bi~dr  If the

digpatcher has not advised the off;cer
of the existence of a protective order
or conditions ©of release on baill set
in _a erime against a family or
household member, including a family
or househgld member who is a child,

the officer should ask the _v1ct;m
whether there is such an order gr such
bail condltlons and, Lf 59, if the
victim can produce a _copy of the

protective order or bail document and_
what county and court or magistrate

the order pr document was igsued from.
The officer should attempt to contact
a local law enforcement department
specified by the victim to verify the
existence of a valid protective eorder
or contact the magistrate courxt to

verify the conditions of release on

bail. Law enforcement ofchers shall

enforce all crders from thexnag;strate
court or any court regardless of

certification. Where the accused has

been gserved with the protective crder
or has actual notice of the protective

order, then the officer should follow

the arrest authorlzat;on provxs;ons
of Section & of this Rule. Where the
suspect has not been served and has

not had actual notice of the order,

if the officer has a copy to serve
upon the suspect, the copy should be
gerved. TIf the officer does not have
a copy to serve, then the officer
should give the suspect actual pnotice
of the provisions of the ordexr by

_ gtating the provisions of the order

to the suspect. If the accused, after
having been gerved with, or gliven

. actual notice of. the order then

refuges to comply with the orgder, the
cfficer ghould follow the arrest
authorization provisions in Section
&€ of thig Rule. When law enforcement
cfficers observe anv violations of
bail condition the cfficer knows has
been set in cases of crimes between
family or household members including
a famllv or household members who are
chleren, law enforcement officers
shall arrest for wviclations of such
bail conditions including the presence
cof the accused at the home of the
vietim ag avthorized by Section 6.31.13

i of this Rule Lavenforcomentofiicers

Ball . 13 1i4 .
orders—rogardliess—of—whether—or net
£he—aecused-has—beeh Seorved—with—-the

Tprétective—erder—— Law enforcement

officers shall enforce all protective

or similar type orders that have been
entered by courts eestified from
outs;de the State of West Virginia if
the terms and conditions of these
orders are substantially similar to

those which may be imposed by this
state. B

§.4.11. &4, Children
should be interviewed in a manner

.appropriate to the child’'s age. Signs

of trauma and any apparent healing of
wounds on the child should ke noted
by the officer.

S UT5L4.12% it The
officer should cellect and preserve
all physxcal evidence reasonably

Proposed Emergency (1993) and Amended (1994) Rule.
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necessary +to _suppert prossecution,
including evidence substantiating the
victim's injuries, evidentiary
articles that substantiate the attack
{(weapons, torn clothing, ete.), and
evidence recording the crime scene.
The officer should ensure that
photographs are taken of visible
injuries on the wvictim and of the
erime scene. )

4.13. 54+8. The officer
should encourage the victim to seek
medical attention for injuries that
do not reguire emergency treatment at
the scene. The officer should ingquire
about injuries of the victim that are

concealed by clething or otherwise not

readily apparent. The cfficer
ghould advise +the victim +to have
photographs taken if injuries later
appear.

5.4.14, 54-5. All phys:.cal )

evidence should be collected, noted
in reports, and vouchered as in other
criminal investigations.

6. §149~3-6. The—_oregt—Dbaais-ion--
Arrest Authorization: Credible

valid protective crder (e.g. presence
at the residence or victim's Jjob
place) and the officer has actual
knowledge that a wvalid protective
order exists, unless the accused wasg
not served with the order and did not
otherwige have notice of the  order
and its contents. The officer shall
arrest the suspect if the suspect’'s
pregence violates a protective order.

6.2. In circumstances other
than those provided Section 6.1. of
thig Rule and if the officer has not
aiready made an_arrest at the scene
pursuant to 5.3.7. the &~1—The
responding officer should arrest the
assatlant accused whenever arrest is
authorized as set out in subdivision 6.3
of this Section. If the officer
decides not toc arrest, the cfficer he
must include in kis the officer's
report of the incident a detailed
‘explanation” of the reasons why an
arrest was not made.

6.3, &+Z. Under current West
Virginia law, arrest in Cchumstances
other than those provided Section 6.1

Corroborative Evidence: Factors not

of this Rule is autherized in the

Considered: Configcation of Weapons
on Arrest.

6.1, 2. The rgsgond;ng

cfficer ig authorized to arrest and
shall arrest the suspeet accused:

6.1.1. When the officer
obgerves any violation of a bail
condition, including the presence of

the agcused at the home of the wictim

fellowing circumstances:

H6.3.1. e When a
mLsdemeanor or felq_x a—ﬁ&eéemeaasf

Gﬂéq—z-ehfe-&gh—eé—r‘l— has been comm:.tted
and the officer or another person
obtains or has previously cobtained an

_arrest warrant, or when a capias_has

been issued, or when a circuit judge

"has sigqned an attachment order.

in viclatien of such condition, set
in caseg of crimes between family
memberaL;ncludanfalevorhouaehold
members who are chlldren, or_

6.1.2. R ~S e T When .the
officer observes the vioclation cf a

. 6.3.2. #&2+2. When the
officer observes the commission of a

felony or a misdemeanocr.

£.3.3. &w2-¥. When the
officer has probable cause to believe

Proposed Emergency (1993) and Amended ([994) Rule.,
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that the suspect has committed a
felony. ’ ’ -

6.3.4. When the officer:

6.3.4.1. Observes
credible corrcborative evidence that
a misdemeanor asgault or a battery
has occurred by one family or

househeld member against another
familv or household member;

. 6£.3.4.2. Has obtained a
signed statement from the alleqed

victim o;__thpess te the _alleged
offense which has been voluntax.:ilg ind
knowingly executed and which sets
forthfactsconstltutlnqtheessentlal
elements of the allieged offeénse; and

6.3.4.3. Has received
oral or telephonic authorization from .
a magistrate having jurisdiction over
the =alleged cffense to arrest the
person after the magistrate hasg been
presented with informatieon sufficient_
to =matisfy the magistrate that
probable cauge exists to bel;eve that
the alleged offense was commatted.
Ancther offlce;_ggg}nq at the reque
of the officer observing the credlble
corroboratlgeeyldenq;magreggestand_
receive the authorization required by
this previsicn. (Notwithstanding
other definitions or provisions of
this Rule, for the purpoge of this
subdivision and West Virginia Code
§48-2A-14(a) (3% 1953,  "another
officer” includes a dlspatcher if the
dispatcher is emploved by or otherwise
controlled and trained by a law
enforcement aqency guch that the
cfficer determines that the digpatcher
can reliably communicate necessary
information between the magistrate

and the arresting officer.y

£€.3.5. if the accused has
fled the sgcene, the authority *to

arrest pursuant to the immediately
‘preceding subdivision of this section

continues after the cfficex leaves the
gcene, if, at the time the cofficer has
the oppertunity to arrest, danger

_ exisgts that would have allowed the

officer to_arrest an_accused before

leaving the scene pursuant to Section

belief and

7.2 of this Rule, but the ocfficer

should, at the officer's next

reagonable oppertunity, obtain _a
warrant.
6 3. 6. - -

_Ccmmuunatlonsbetweentheoff;cerand

themaglstrategursuanttosubdiVLSLOn

_6.3.4.3. of this Secticn regarding the

telephonic or oral zutheorization for

__arrest shall constitute the emergency
response of the magistrate to this

domestic violence matter, but not an
initial appearance in this criminal
case, for the purposes of Ruie 1 of
the Administrative Rules for the
Magistrate Ccurts of West Virginia.
The accused may be detained in the
same manner as a person under arrast

for any other misdemeanor.

£.3.7. 6+3-6-Credible

,,corrcboratlve evidence. For _the

purposes  of this Rule the term
"gredible corroborative evidence"
means evidence <that is worthy of
corresponds  with the
allegations of one cr more elements

of the offense contained in the

written statement. It includes, but

is not limited to, the evidence listed
hbelow:

6.3.7.1. 6v3+6+1.

Conditicn of the alleged victim such

ag: N

~One or more scratches, cuts,

~ abrasicns, gwellings or obvious

rednesges; :
~missing halr:
=torn clothing or

clothing in

Proposed Emergency (1993} and Amended (1994) Rule.
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disarxavs:
—observable dlfflcultz in breathlng

or breathlessness conslstent with the

effects of choking or a bodv blow;

—obgervable diffjiculty in movement
consistent with the effects of a body

blow or other unlawful physical
contact; . S . _
—observable breathlessness coupled

with other phyvgical exhaustion; i

—observablel otherwige Lnaggrogrlatel
xaggerated startle response;

—observable, otherw13e inappropriate

hggeralertedness;
~observable, otherwise inaEErogrlate

numbed response behavior cr
incoherence;
—unconsciousness.

If_the phvsical condltlon ig severe
enough for the offense to constitute
a felonv, such as unlawful or
maLLCLOuswoundan,thenarrestshculd
be made using normal procedures for

felony arrest based on Erobablé céuse
See 6.3.3. :

- L—;—, -~

6.3.7.2. Condition cof

accused: o o —
—physical injurv or other conéiticﬂs
similar to those get out for the
condition of the vietim whlch are
consistent w;th the alleged cffense
or alleged acts of self defense by

the victim; N

6.3.7.3. Condition of
sScene: B o
—Pamaged premises or furnishings,

including but not limited to locks,

windows, doors, telephones- B

~hAlleged weapon present lnconSLStent
nermal storage of firearm or
incongistent with normal storage or
use of other ggtentlal weapon {such
as_kitchen knige_jn_;%ylnq room) ;

-Other unusual_items significant to
allegations in otherwise inappropriate

~ places.

o ) 6.3.7.4. Other:

. —Statements Bé accused admitting one
or more elemenkts of the offense:
~Threats gimilar to or conaistent with
alleged offense made by accused in

 presence of an officer;
__jgadmeiév;dence of disturbance heard
by dispatcher or other governmental
emplovee _or agent receiving request
for police asgigtance:
—Written statement by reliable person
who actually saw or heard the alleged
offense. '

 B6.4. &3~ The officer should
not cons;der the folleowing factors in
mak;ng the arrest decision:

6.4.1. Se3l The
marital status of the parties,
6 4 2. S-S P The

ownershlp or tenancy rights of either

party. )

5.4.3. '61—31—3- Verbal
assurances that the viclence will
stop.

&6.4.4. - e A claim
by the accused +that the wvictim

provoked or perpetuated the violence.

6.4.5. 635,
Speculation that the victim will not
fellow through or ccoperate with
criminal prosecution (whether based
on prior an1dents lnvolvxng the same
victim, the victim's hesitancy about
pursuing prosecution, or any other
factery.

6.4.6. &35 The

_ disposition of any previous police

. calls invelving the same victim or
accused.
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£.4.7. &~3~+%F.__ Speculation
that the arrest may not lead to a
conviction.

6.4.8., #&3+8&. The existence
or not of a current protective order
(except inscofar as the violation of
such an order might justify arrest).

§.4.5. #+3+9. The victim's

emotional state.

6.4.10. o3t Concern

about reprisals against the victim.

S.4.31. S rl.
financial conseguences that might
result frcem the arrest. :

6.4.12. &+3+32. That the

incident cccurred in & private place.

£.4.13. &~3-13= The racial,
cultural, social, political, or
professional position, or sexual
orientation of either the victim or
the accused. - .

6.5. &+4. Itis the officer's _

responsibility to decide whether an

arrest ghould be made unless the

cfficer is requiyed to make an arrest.
(See Section 6.1 of this Rule.b}. The
officer, therefore, should not
consider the victim's oppositien to
arrest and should emphasize to the
victim, and to the accused as well,
that the criminal action  thus
initiated is the State's action, not
the victim's action. -

6.6. s,
arrests for the commission of a crime,
the officer shcould confiscate all
weapons used or brandished in  the
commission of the crime, and such
weapons should be held as evidence
for prosecution; Provided that this
section does not authorize a search

7. §149-3-7.

. Adverse

If the officer __

of the premises unless a search
warrant has been obtained or consent
was given by the occupant of the
premises.

Effectfating the
Arrest; Arresting at Scene Before
lLeaving; "Every Practicable Effort"
to Communicate with Magistrate.

7.1, The responding officer
'shoulé take the accused into cugtody
as soon ag the officer is authorized,
or _learns that the officer is
authorized, to make the arrest. ae—a

7. When an officer cobserves
credible corroboratlve evidence of a
misdemeanor assault or batter which

_the officer did not observe) by cne

family or household member agalinst
ancther family or household member,

and when the cfficer is proceeding to

- .make an arrest without & warrant for

that offense on the basis of a written

statement, and ¢televhonic or oral

authorization from a magistrate:

ﬁ.i.l. If the officer has

net ?et obtained the signed statement

of the victim or a witness as required
as get out in Sectien €.3.4.2. of this

Rule, the officer should first obtain
the statement, angd next.

7.2.2. If the officer
hag not vet received oral or
telephonic authorization from a

_magistrate to make the arrest, then

the officer or another officer at the
arresting cfficer's reguest, should
make every reascnable effort to obtain
the authorization recquired by Secticn
6.3.4.3. of this Rule.

7.2.3, If the officer
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has obtalned the signed statement, and

if the officer has made every
reasgonable effort to obtain

authorization and has not been able
to communicate with the magigtrate,
and if the officer determineg that
circumstances exist which convince the

officer that a danger would exist to

the health and safety of the alleged

victim, another person at the scene,

or the officer if the cofficer leaves

the scene without arresting the
accused: e
7.2.3.1. The officer

the accused as authorized by West
Virginia Code §48-2A-14(b) and take

the accused from the gcene in_custody
without authorization from the

magistrate. The cofficer should then

follow Sestion 5.3.8.5 of this Rule
which sets ocut the procedures to be

followed when the accused is taken

from the scene in custody before
communicating with a magistrate.

7.2.3.2. Tf the officer
communicates with the

subgequently

magistrate and the magistrate does

not authorize continued arrest of the
accused the officer should follow the

procedures set out in Section 5.3.8.3 ,

of this Rule.

should feollcow the procedures set out
in Section 8, "Procedure when Arrest
is pot Authorized or, if Authorized,
ig not Made," and Section 9, “Other
~ On-Scene Aggistance to Viectims and

- Dependents " of this Rulef and

7.2.4.2. Whether

__or nct the victim accepts any other

asgistance from_the officer pursuant
to Section 8, "Procedure when Arrest

is not Authorized or, if Authorized
_is not Made." and Section S, "Other
On-Scene Assistance to Victims and
Dependents, " of this Rule, if the
officer has determined that the
 accused should be arrested, then the
officer should continue to make
 efforts te cobtain felephone or oral
~authorization to make the arrest an
return and make the arrest, or the
cfficer should proceed teo cobtain a
warrant at the gfficer's next
;easonable opportunity to do so_and

_ _return or arrange for another officer

£o return and make the arrest.

7.3. "Reascnable effort”

defined. -

o 7.3.1. There are places
_and times when the officer will not

“have the capability to communicate
with the magistrate from the scene,

7.2.4. If the officer has
credible cecrroborative

chgerved

evidence, and if the officer hasg .

obtained the gigqned statement, and if

or times when the officer has the
capability and has attempted to do so,
~ but the magistrate has not responded
after a reasonable number of attempts
over a reasonable period of time in

the officer has made every effort
reasonabple effort to obtain

authorization and has not been able

te communicate with the magistrate,
and if the cofficer determines there

light of the circumstances at the

___ scene and the other respeonsibilities

of the officer. In some of these

_ circumstances it would be dangerous

to the victim or others at the gcene

is no substantial danger ifigthe
officer JYeaves the scene without
arresting the accused: e

7.2.4.1. The officer

if the officer left the scene without
arresting the accused. This danger
can exist even if the cfficer follows

the procedures set out in Sections 8
and 9 of this Rule for cases when
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arregt is not authorized and for other
assistance at the scene. In some of
thege circumetances it would be
dangerocus to the officer if the
ocfficer left the sScene without
arresting the accusged, particularly
if the officer will have to return to
the ggene to arrest the accused who
could become angrier and who could get
weapons during the officer's absence,
For this reason this Rule guthorizes
officers o take accused personsg from
the scene in custody prior to
authorizaticon from a magistrate, but
only in the limited circumstances when
the cfficer has made "every
reasonable effort" to communicate with

" scene.

the magistrate to seek authorization

ags defined by this subdivision (7.3)
and its furthes subdivisiene.

7.3.2. If the accused has
fled the gcene, the authoritvy to
arrest pursuant to the immediatelv
preceding subdivision of this SECuan
continues after the officer leaves the
scene, if, at the time the offlcer has
the opportunlty_ng_errest denger

exists that would have alicwed the
offjcer to arrest an accused before

leaving the scene pursuant to Sectlon

7.2 of this Rule, but the officer
officer's next _

should, at the
reasonable opportunity,
warrant.

obtain_ a

7.3.3. "Reasonable effort”
includes efforts made the by officer
who observed the corroborative
evidence and who is making the arrest
and/or another cofficer at the reguest
of the arrvesting officer. = .

7.3.4. Using "Reasonable
effort” includes, but is not limited
to, using the following efforts when
they are reasonable:

7.3.4.%1. Caliing the

magistrate using a_telephone at_ the

7.3.4.2. Using an
cfficer's radio at the scene patched
into a telepheone cal¥ to the

magistrate.

7.3.4.3. Using an
officer's radic at the scene to call
the magigtrate if the magistrate nhag
accegss to radio communications.

7.3.4.4. Using an
officer's radic at the scene o call
another officer who <can c¢all the
magistrate on the phone or communicate
with the magistrate in person at the

_ recuest of the arresting officer. The

cther officer may be an officer who
is a dispatcher.

o 7.3.4.5. Using a
telephone or an officer's radio near .
the scene AY if another officer at
the recuest of the arresting officer
can communicate with the magistrate
by _doing so, or BY the officer
believes there will be no substantial
increase in_danger if the officer

_moves from the immediate scene to a
nearby location because the suspect
ig already arrested_and restrained or
because of the other circumstances of

the particular case.’

7.4._Communicationsg between the

officer and the madgistrate regarding
the telephonig or oxal authorization
for arrest is_the emergency response
of the magistrate to this domestic
_violence matter., but net an initial
appearance in thig criminal case. See
Section 10 of thisgs Rule for further
procedures regarding initial

appearances in magistrate court and
processing the agcused.

7.5. #+i= The risk is high in
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domestic wviolence cases that the and the procedures for filing a
accused will return to the victim's criminal complaint and £

residence or the sgcene of the
viclence. If the suspect has fled
the scene, the officer should initiate
procedures to pursue and apprehend the
accused as promptly as possibles—if
e guspecst—hag—£fledchoe—soenc—the
offieer ahould-initiate progedures—to
purgue—and—to—apprehond—Ehe —suspact
as—prompely—as—pogsibie Lf the

sugspect*'s presence in the vicinity
represents a centinuocus threat to the
safety of the

members in the househeold. If a A&
warrant is necessary {e.qg. the

accused has entered another private
residence), the officer should obtain
and execute the warrant as soon as
practical.

7.5. 2= When the accused is

a minor {(under 18 years of age), the

provisions of this rule pretecsd shall

be fully applicable, except that

arrest shcould be effectuated and the

juvenile processed pursuant +to the

West Virginia Juvenile _OCffender
Rehabilitation Act (W. Va. Code

43-5B-1 et seg.). T

. Procedure when Arrest
if Authorized,

8. §149-3-8.
is not Authorized or,
is not Made.

g8.1. If an arrest is not
awthorised boeoauge of the—abgenae——of
probable-caunce—to-beldeve-thata orime
wWaS—commitEedy—or —if—arront — ig
avehoriced—Pbut—neot made (for reasons
to be detailed in +the incident
report}, the officer should:

8.1.1. Explain to the victim
the reasons that arrest ig not being

mada;

8.1.2. Advige the victim of

the applicability of criminal laws

victim and/or other

availability of Jex a petition for a
protective order, the procedures for
filing a petition and the remedies an

order can contain; and <
8.1.3. Enccurage the
victim to contact the nearest

available domestic viclence program
for information regarding counseling
and other services available to
victima of demestic viclence.

, 8.1.4. Advise the victim
or wvictims that upon reguest of the
victim or wvictims the officer wiil
provide transportation for, or
facilitate transpcrtation of the
vigtim or victims to a shelter or the
appropriate ccurt where there is
reasonable cause to believe that such
victim or victims have suffered or are
likely to suffer physical injury.

8.1.5. Provide
transportation for or facilitate
transportation of <the “victim or
victims upon the request of such

victim or victims to a shelter or the
appropriate court where there 1is
reasonable cause to believe that such
vietim or wvictims have suffered or
are likely to suffer physical injury.

8.2. The officer should not
become inveolved in the disposition of
personal property, ownership of which
is in dispute. In the absence of
authority to arrest s—waprant—oe

ok cell :
has—eoecewrred, the officer should
remain neutral and be concerned
primarily with maintaining the peace
and safety of those present.

g, §149-3-9. Other On-Scene
Assistance to Victims and Dependents.
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9,1, Whether or neot an arrest
is made, the responding officer sheould
not leave the g¢cene of the incident
until the gituation is under control
and the likelihoed of Lpephers
immediate violence has _ been

eliminated. The officer should stand

by while wictims or others desiring
to leave gather necessities for

short-term abhsences from home, such
as clothing, medication, and necessary
documents.

$.2. Whether or not an arrest
is made, the responding officer is
reguired by W. Va. Cecde 48-22-3= 2{b)
to notify the victim orally or in
writing of the availability eof a
shelter, including its telephone
number, or other services in the
community and of civil and criminal
remedies by providing the viectim with
a Victim's Rights Information Packet.

9.3. If an arrest is made or
an arrest warrant obtained, the
officer should:

§.3.1. BAdvise the victim of
what preocedure will happen next,
including the prebability that the
accused will be in custody for only
a short period of time;

9.3.2,. Obtain from the
victim information to be included in
the arrest report indicating any
special c¢onditions of bail that
should be requested at the preliminary
asraigament initial appearance (i.e.,

places where the suspact should be
specifically prohibited from
appearing). This infermation would
be in addition to a notation that an

arrest was made for a battery against

a family or heousehold member,

including a family or househeold member
who is a child, pursuant to oral or

telephenic auvthorization from a
magisgtrate which guteomatically imposes
conditions onbail. (See Section 10.4

cf this Rule.) -«
.. S.4. _ _Any police officer

regponding to an alleged incildent of

abuge shall inform the parties thereto

- of the availability of the possible

remedies provided by the Preventicn
of Domestic Violence Act (48-2A-1 et.
seg.) and the peossible applicability
of the ecriminal laws of this State.

9.5. aAny ©police officer
responding te an alleged incident of
abuse shall, in addition to providing
the information required in section
9.4 above, provide transportation for
or facilitate transportation of, the
victim or wvictims, upon the request
of such viectim or victims, to- a
shelter or the magistrate court when
there is reascnable cause to believe
that such victim or victims have
suffered or are 1likely toc suffer
physical injury.

9.6. Elder victims or
physically dependent victims.

9.6.1. When a wvictim of
domestic vieclence 1s elderly or
physically dependent, the accused is
the sole caretaker and, an arrest 1is
indicated, or when the wvictim of
domestic wviolence is the sole
caretaker of an elder o¢or of a
physically dependent person and the
victim can no longer provide care (as,
for example, when the victim 4is
hespitalized), the responding officer
should determine whether the elder or
physically dependent person is
physically endangered, either as a

.result of the abuse, a pre-existing

medical condition, or the absence of

Proposed Emergency (1993) and Amended (1994) Rule.
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a caretaker. If the elder or
physically dependent person is
physically endangered and mentally
alert, the officer sheculd ask the
elder or physically dependent person
for the name of a relative or friend
who can be contacted immediately to
asgist the elder or ©physically
dependent person. The police cfficer
shall facilitate transportation of
the elder or physically dependent
person to a relative or friend, if
such a person can be found.

9.6.2. If there is no one
available to assist the elder or
physically dependent persen, or Lif

the elder or rphysically dependent

person appears not to be mentally
alert, the officer should make an
emergancy referral to Adult Protective
Services. The officer should remain
at the residence wuntil the Adult
Protective Services worker arrives,
or should transport the elder or
physically dependent person to a

medical facility or other appropriate

place where the elder or physically
dependent person c<can wait for the
worker.

9.6.3. In addition to
providing the notification reguired
by other provisions of this protocsl,
the officer should advise the elder
or physically dependent person of the
availability of protective services
through Adult Protective Services.

9.7. Child vicktims and
dependents.

9.7.1. When the wvictim of
abuse is a minor c¢hild, the officer

should arrest the aseailant accusged

if the officer cbgerves the
commiggion of a crime and should make
a report to chilid protective
services, as required by the child

Welfare Law. If the c¢child 1is
physically injured, the cfficer should
facilitate the transpcrtation of the
child to the nearest hospital for
treatment. The officer should provide
the victim notification, a® described
herein, to an adult caretaker of the
child who is not the perpetrator of
abuse.

9.7.2. TIf the accused is
arrested and was the sole caretaker
of a child, and/for if the victim is
the sole caretaker of a child and can
no longer provide care (as, for
example, when the wvictim Lis
hospitalized), the officer shouid
determine  whether there is a
responsikble relative who can care
for the child and, if so, should
centact that relative and await the
relative's arrival. If no responsible
relative is available, the officer
should contact Child Protective
Services and remain at the residence
until a protective services worker
arrives or should take the child into
custody pursuant te the Child welfare
Law.

lo. §1495-3-1G. Processing the

Accused; Initial Appearance Before
Magistrate.

10.1.. Wnen the accused is

arresgted without a warrant for a
misdemeanor as suthorized by Section £.3.4

(and Section 5.2.7) of this Rule:

i0.1.1. The accused shall
be taken before a magistrate in the
county in which the offense charged
is alleqged to have been committed in
a manner consistent with the
provisions of Rule 1 of the
Administrative Ruleg for the
Magigtrate Courts of West Virginia
for initial appearanhces_in criminal

cases.

Proposed Emergency (993) and Amended (1994) Rule.
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10.1.2. An officer other
than the officer making the arrest mavy
appear at the initial appearance and
swear to the criminal complaint under
the game conditions and using the same
progcedures as igiuauprooriéte and
lawful in cther cases.

ic.1.3. At the initial
appearance, the accused shall be

supplied with a written complaint.

This complaint must set forth the
factsandcircumstancessu ortin ﬁhe
charge. The complaint must comply
with the provisions of West Virginia
Rule of Criminal Procedure.

10.1.4. The officer swearing

o the complaint for the warrant shall

inform the magistrate that the accused

was arrested for a:nlsdemeanor'battery
pursuant to aral or telephonic
authorization by a magistrate so thag

required conditions of bond may be,

imposed as requ;red bv W. Va. pode
§48-2A-14(3i) (1993Y.

10.2. When an arrest is made,
except for an arrest without a warrant
for_ a misdemeanor asgsault or battery

not_observed by the officer which_

would be handled pursuant to

subdivision 10.1 of this Section, the
accused shall be taken before a
magistrate for preliminary—arrsigament
an initial _ appearance without
unnecessary delay. Under no
circumstances should the arresting
officer release the defendant accused
before the gprel-imipnsry —aEraigamont

initial appearance.

10.3. 48-%. A-persenarregted

If the arrest is for yiclation of a
protective order or of a condition of

bail, the accused should be charged
with any crimes properly charged as
a result of the incident in which the

violation occurred.

10.4.  Z8+3~ The arresting
officer may inform the magistrate or
court of any circumstances surrounding

 the arrest of the accused whic¢h would

have an effect on conditions of bail.
See_also SudeVLSlOn 10.1.4 of this
Sectlon. Provzded ‘that the amount
and conditions of balil is—one-of—a
dudiecial—desicion—that—rests are
Judicial decisicons that rest solely
with the magistrate or court. Relevant
circumstances include, but are not
limited to, evidence that the accused

_ poseg a threat or danger to the victim
_or another family or household member,

whether a victim is a child, whether

a _v;ctlm is emploved or attends
school. B}
11. siqﬁ;Sfil. geporting.'

11-1. A Domestlc Vlolénce

) Inc;dent Report as required by W. Va.

Code 48-22-9 must be completed by the
officer responding to any <call covered
by these rules and regulations.

1i.2. Data ccllection.

11.2.1. 21l  written

_ _reports on the same person should be

kept together or cross-referenced so
that repeat domestic viclence can be
monitored for at least a two year

__period cf time.

1i1.2.2. The written
report, or another document (such as
an index c¢ard} or computer entry

~ generated from the written report,

should become a domestic viclence
_tracking report.

o 11.2.3. To the extent
possikle, the domestic violence
tracking report should be accessible
to dispatchers and police officer.

Proposed Emergency (1993) and Amended (1994) Rule.
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EMERGENCY RULE DECISION
(ERD 18-93)

DECISION

AGENCY: Governor's Committee on Crime, Delinquency and Correction

RULE: ~  Amendments, Serias 3, Protocol for Law Enforcement Response
to Domestic Violence

FIRST EMERGENCY AMENDMENT FILED: August 19, 1993

FIRST FILED AS EMERGENCY RULE: June 30, 1883

The Governor's Committee on Crime Delinquency and Correction (Commitiee) has
filed the above amendmenis 10 an existing rule as an emergency rule.

West Virginia Code 29A-3-a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary of
State to determine if the agency filing such emergency rule: 1) has complied with
the procedures for adepting an emergency rule; 2) exceeded the scope of iis
statutory authority in premulgating the emergency rule; or 3) can show that an
emergency exists justifying the promulgation of an emergency rule.

Fellowing review, the Secretary of State shall issue a decision as to whether or not
such an emergency rule should be disapproved [{28A-3-a(a)].

(A) Procedural Compliance: WV Code 28A-3-15 permits an agency o adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislalive Rule-Making
Revisw Commitiee (LRMRC).

If an agency has accomplished the above two required filings with the appropriate
supporting documenis by the time the emergency rule decision is issued or the
expiration of the thirty-five day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance.
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The Committee filed this emergency rule with supporting documents with the
Secretary of Staie August 19, 1993 and with the LRMRC August 19, 1993.

It is the determination of the Secretary of State that the Committee has complied
with the procedural reguirements of WV Ccede §228A-3-15 for adoption of an
emergency rule.

(B) Statutory Authority -- WV Code 48-2A-9 reads in part:

(g} The governor’s committee on crime, delinquency and correction shall develop and
promulgate rules for state, county and municipal law-enforcement officers and law-
enforcement agencies with respect to domestic violence.

It is the determination of the Secretary of State that the Commitiee has not
exceeded its statutory autherity in promulgating this emergency ruls.

(C) Emergency -- WV Code 29A-3-15(g) defines "emergency” as follows:

(g) For the purposes of this section, an emergency exists when the promulgation of a
rule is necessary for the immediate preservation of the public peace, health, safety or
welfare or is necessary to comply with a fime limitation established by this code or by
a federal statute or regulation or fo prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediaie preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to the satisfaction of the Secretary of State that
there exists a nexus between the proposal and the circumstances creating at least
one of the above three emergency categories.

The facts and circumstances as presented by the Commitiee are as follows:

The currant protocol in the code of state regulaticns now conflicts with §48-2A~1
of the WV Code which was amended by the 1992 and 1293 legisiature. Law
enforcement officers who rely on the current code of state regulations may act in
violation of the staiuie and become liabie for such actions. Examples of changes
are the definition of family violence or abuse, the definition of family ¢or household
members, the handling of protective orders, temporary protective orders and
orders issued in other states which are contained in the 1292 legislative changes.
HB 2427, which was passed by the 1923 legislature, enables an officer to arrest
the accused with probable cause if conditions outlined in the law are met. The
revised protocol outlines procedures the officer will follow to effect an arrest. In
addition, they contain the procedurss officers sheuld use when arriving at a
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domestic viclence scene to minimize danger to the responding officer. The Family
Protection Act of 1292, passage of HB 2427 and the Domestic Violence Protocel
as amended directly affect law enfcrcement's response to and ireatment of
incidents of domestic violencs.

The emergency rule, filed June 30, 1883, and the agency approved rule, filed
August 13, 1893, titile number 149, series 3, entitled "Protocol for Law Enfercement
Response to Domestic Violence" contain conflicting language. Changes to the rule
were made as a result of comments received. The emergency rule will be
amended to contain language identical io the agency approved rule.

It is the determination of the Secretary of State that this preposal qualifies under
the definition of an emergency as defined in §28A-3-15(g). . . "for the immediaie
preservation of public peace, health, safety or welfare.”

This decision shall be cited as Emergency Rule Decision 18-93 or ERD 18-83 and
may be cited as precedent. This decisicn is available from the Secretary of State
and has been filed with the Governor's Commitiee on Crime, Delinquency and
Corraction, the Atiorney General and the Legislative Rule Making Review

Commission.
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