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GASTON CAPERTON

STATE OF WEST VIRGINIA

GOVERNOR’S OFFICE
- OF |
COMMUNITY AND INDUSTRIAL DEVELOPMENT

7

State of Circumstances

The Goverﬁer's Committee on Crime, Delinguency and

Correctlon lS nmndated under _48- 2A g of the Code of West_

Vlrglnla to develop and promulgate rules for. state, county,
and mun:.c:.pal . law enforcement agencles ~regarding their
dutles .with respect to domestlc v1olence. ' - ' T

Summary of Proposed Rules

The principle purpcose ¢of these rules and regulations is
to establish guldelines and procedures to be followed by
police ocfficers and other personnel invelved in the police

respoense to domestic violence calls.

| S ‘ " ‘Charleston, West Virginia 25305
. "':-l" . _GOVERNOR e " T e, R - .,t AT ‘ L - ,ﬁ RIS




- - APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule_T;tle:f

Prdtoéé}-fo: L

aw_Bnforcemens Response to Domestin Violence

Ageﬁcy-

Governors Committee on Crime. Delinguencv_and Corraction

Address

1204 Kanawha Boulevé:ﬁ Bast

Charleston, West Virginia 25301

1. Effect of Proposed Rule

COST

ANNUAL FISCAL YEAR
INCHEASE DECREASE CURFENT RELT THEREAFTER,
ESTIMATED TOTAL $ $ $ $

PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates:

There are no direct expenses associated with implementation of the
protecol beyend the current capacity of law enforcement agencies.

3. Objectives of these rules:

-

To provide guidelines for police agencies and officers in response
to domestic violence complaints.

" Type of Rule: _x. Legislative _ _Interpretive: | Précedural -




Rule Title: Protocol for Taw Fnfarcement Regoonge to Domestic Uisolence
4. Explanation of Overall Ecconomic Impact of Proposed Rule.
A. Economic Impact on State Government.
None
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.
Tweme T T
C. Economic Impact on Citizens/Public at Large.
Mone

Date: g

Signatu of Agency Heag or Authorized Reprensentative

M. ’




DATE: June 30, 1953

TO

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Governors Committee on Crime, Delinquency and Correction

EMERGENCY RULE TITLE:_ Protocol for Law Enforcédment Response to Domeéstic Vialence
1. Date cof Filing ‘ -
2. statutory autherity for promulgating emergency rule:
48-2A-9
3. Date 6f filing of proposed l&gislative rule:
4. Does the emergency rule adopt new language or dees it
amend or appeal a current legislative rule?
Amends current Legislative Rule
5. Has the same or similar emergency rule previously been
filed and expired? '
e g
6. State, with particularity, those facts and circumstances

which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

The current protocol in the code of state regulations now gonflicts

with Chapter 48, Article 2A, Section 1 of the West Virginia Code which
wagsamended by the 1992 and 1993 legislature., Taw epnforcement officers
who rely on the current code of state regulations may act in violation

of the statute and become liable for such actions, Examples of changes
are the definision of family violence or abuse, the definition of farily
or household members, the handling of protective orders, femporary
protective orders and orders issued in other states which are contained in
the 1992 legislatiive,changes. House Bill 2427, which was rassed by the
19593 legislature, enables an &fficer to arrest the accused with probable
cause if conditions outlined in the Law are met. The revised protocol
outlines bprocedures the officer will follow to effect an arrest. 1In
addition, they contain the procedures officers should use when arriving at
a domestic vielence scene to minimize danger to the responding officer.
The Family Protection Act of 1992, passage of House Bill 2427 and the
Domestic U¥elence Protcoccol as amended directly affect law enforcements
response to and treatment of incidents of domestic viclence.




7. If the emergency rule was promulgated in order to comply
with a time 1limit established by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

8. State, with particularity, those facts and circumstances
which make the emergency rule necessary to¢ prevent sub- -

stantial harm to the public interest.




" domesti¢ vidlence.

The current protocol in the code of State regulations now conflicts with
Chapter 48, Article 2A, Section 1 of the West Virginia Code which was
amended by the 1992 and 1983 Legislature. Law enforcement officers
who rely on the current code of State regulations may act in violation

of .the statute and become lable for such actions. Examples of changes .
ere the definition of family violence or abuse, the definition of family or ..

| household members,’ the handiing of protécf.we or&ers, temporary Lo Sl a3

‘ protectlve orders and orders issued in other. States which are conta.lned
in the 1992 Legislative changes. House Bill 2427, which was passed by
the 1993 Legislature, enables an officer to arrest the accused with
probable cause if conditions outlined in the bill are met. The revmed
protocol outlines procedures the officer will follow to effect the arrest.
In addltlon, they contain the procedures officers should use when
arriving at a domestic violence scene to minimize danger to the
responding officer. The Family Protection Act of 1992, passage of

- House Bill 2427 and the Domestic Violence Protocol as amended directly
. affect law enforcements response. to and treatment of 1nc1dents of




. Proposed Emergency Rule,
’ and .
Amendments Proposed for Authorization by Legislature,
To Conform Existing Authorized Rule
To H.B. 2427 Passed by the 1993 Legislature, and
To "The Family Protection Act of 1992"

KEY TO MARKINGS

Underlined language is new language required by 1992
or 1993 legislation.

In additicen there are socme ''cleanup'" and other
changes that are alsc underlined. These include, but are
not limited to, expanded section headings, elimination
of the word "assailant", noting the officer’s authority
to arrest pursuant to a capias, correcting the
instruction of when to '"'"Mirandize' the accused, and, most
importantly, a change in the procedures officers should
use when arriving at a domestic violence scene to
procedures which further study has shown will be less
dangerous to the officers.

Language which is struekthreughr is language which
is to be deleted from the version of the Rule which was
most recently authorized as a final Rule by the
legislature. (When section numbers are changed to
accommodate new sections, the o0ld section number is not
always shown and overstruck.)

A previous Emergency Rule was filed January 8, 1993,
but was not submitted to the legislature in time for its
authorization as a final rule by the 1993 legislature.
Language which was new in that Emergency Rule, but which
had to be deleted to propose this version, has been
entirely removed, and it is not shown in any form..

For a version of this Rule which is marked to show
which underlined changes were 1%%2, 1993, ‘''clean up" or
other, contact the Governors Committee on Crime,
Delingquency and Corrections.

Proposed Emergency {1993) and Amepded (15994) Rule,
Draft 11U a3 proposed by the Governor's Committee oz Juae 15, 1993 — Page i.
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TITLE 149

FILED
i 3wy

_OFFICE OF WEST v
secasrza¥ors¢§¥gu

LEGISLATIVE RULE
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION

. SERIES 3
POLICE RESPONSE TO DOMESTIC VIOLENCE

1. §149-3-1. General.

1.1. Scope. -- These
legislative rules establish law
enforcement resBponse to domestic
violence.

48-2A-9

1.2. Filing Date. --
1.3. Bffective Date. --

2. §149-3-2. Purposss.

2.1. The principal purpose cf
these rules and regulations jis to
establish guidelines and procedures
to be followed by police officers and
other personnel involved in the police
response to domestic calls.

2.2. Other purposes and goals
of this protocol are:

‘ 2.2.1. To reduce the
incidence and severity of domestic
violence by establishing arrest and
prosecution, rather than mediation,
as the preferred means of police
response to domestic violence;

2.2.2. To afford
maximum protection and support to

©1.2. Authority. -- W. Va. Code

victims of domestic violence through
a coordinated program of law
enforcement and victim assistance;
'2.2.3. Tco ensure that law
enforcement services are as available -

in domestic¢ violence cases as they ,
are in other e€riminal cases;

2.2.4. To promote officer
safety by ensuring that officers are
as fully prepared as possible to
respond to domestic calls; and

2.2.5. To help reduce
pelice resources consumed in
responding to domestic violence by
reducing the number of police
interventions required for any
particular household.

3. §$149-3-3. Scope of Coverage;

Definitions; Domestic Violence
Protective Orders.

1. 2+3+ For purposes herein
unless specifically stated otherwise,
the term “officer”, "law-enforcement
officer", or "police officer" shall

refer to a chief, sergeant or member
of any municipal  police force or

department any—eity-police—effiocer,

a sheriff, a sheriff's deputy, an
appointed security officer of a state
universit or college or the

Superintendent, or an officer or

member of the West Virginia Division

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 11U as proposed by the Governor’s Committee on June 15, 1993 — Page 1.




of Public Safety Weebt—Visginia State
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3.2. 3k AS used herein,

©+ unless the context c;early requ*res:

- otherwises -
3.2.1., 3+=rivr "Family
violence™ or "aAbuse” means the

occurrence of one or more of the
following acts between family or
household members who reside together
or who formerly resided together:

3.2.%.3. Zieieie
Attempting to cause or intenticnally,
knowingly or’ recklessly causing

phygical harm beé*%y—*agafy with or

without dangerous or deadly weapons;

e 73.2.1.2, 3 iede

ancther in reagonable

. Placing

apprehension cof physical harm by

oo hom im fesr of
ik ouo—podilyintury;

2.2.1.3. Zr3viv3~
Creating fear of physical harm bedily
4induey by harassment, psychological
abuse or threatening acts;

3.2.1.4. Svivivir

Causing or attempting to cause ancther
to engage involuntarily in any sexual

act by force, threat of force, or
duress; Sexual-—apuse.

3.2.1.5. 3vivies

Holding, confining, detaining or
abducting ancother person againsgt that

perscon's will.

3.2.2. 3=i+2+ "Family
or household member™ means spouses,
persons living as spouses, persons
who formerly resided as spouses,
parents, children and step-children,
current or former sexual or intimate
partners, &= other persons related by

Proposed
Dnft 11

blcod or marrisge, personas who are
presentlv or in the past have resided
or cohabizated together, or-a perscn
with wher =22 alleged wvictim has a
child in czmmon

3.3. 32~ ' Domestic. violence
protective orders are to be considered
criminal in nature. Aany and all law
enforcement officers who are sworn
officers in the State of West Virginia
shall be responsible for the initial
service of all proctective ‘orders in
order +to ensure the most prompt
service of the protective order.
Service may be performed on any day .
inrcluding Sundays and holidavs. Ko
law enforcement officers shall refusge
to serve pleadings or orders in
domesgtic wiclence protective order
actions.

3.4, —3+3— A protective grder
is in effect for as long as the order

sayg it jis in effect except:

3.4.1, 333 A
protective order loses its

effectiveness if a temporary circuit

court order which dees ncot extend the
protective order is gsigned bv a family
law master or judge, or if a final
order ig signed by a judge, if:

3.4.1.1,—3+3+3Iw
The temporary or final order was
entered in a divorce, separate
maintenance or annulment action

Emergency (1993) and Amended (1994) Rule.
U a3 proposed by the Governoc's Commuttee on June 15, 1993 — Page 2.




149 CSR 3

berween the samg parties, .and

3.4.31.2. Bwdeieae

The tempgrary ‘opr final order’ was

entered after the date of the \ssuanﬁe
cf the protective o*de*

3.4.2. ——33-2r A
protective order’'s effectiveness is
extended bevond the date the order
gavs its expires if:

The protective order has been extended
by another order in the same case, or;

3.4.2.20  dedeies

2 divorce, separate maintenance or
annulment _suit between the same
. parties has been filed  while <he
protective order is still in effect

by its own terms.

3.5. 2+4+~ An_crder isgued in

aAny county in West Virginia is in
effect in all countieg in Wegt

Virginia. -~

3.6. 3+5+ Anv protective order
igsued by the court of ancther state
ghall be given full faith and credit

and enforced as if it was an order of
thig state if its terms and conditions
are sgubgtantially gimilar to those
which may be imposed by thig state.

4. §149-3-4. Disgpatch.

4.1%1. Dispatchers under the
gupervision of a pelice department or
who Berve multiple police departments
should digpatch domestic calls in
the same manner ag any other call for
police assistance, in accordance with
the priority criteria prescribed by
generally applicable department
procedures. Whenever possible, the
dispatcher should assign a back-up
unit.

4.2. The dispatcher receliving

a domestic call should . atcempt. to
- elicit from the - caller and should

communicate to the responding officer
as much of the following information,
in the following order of importance,
as time and exigencies of the reported
incident allow:

4.2.1. The nature of the
incident;

4.2.2. The address of the
incident, including the apartment
number or the name of  the business,
as appropriate,

4.2.13. A telephone number

' whére the. caller can be called back;

4.2.4. Whether weapons
are involved;

4.2.5. Whnether an

'ambulance is needed;

4.2.6. Whether the
sugpect is present and, if not, the
suspect's description, direction of
flight, and mode of travel;

4.2.7. Whether children
are at the scene;

4.2.8. Whether any party
is uging or is under the influence of
alcohol or drugs;

4.2.9. Whether a
protective order is in effect and
whether an affidavit to enter the
premises exists; and

4.2.10. Whether a
criminal warrant is outstanding on
the suspect; and

4.2.31. Whether the

Proposed Emergency (1993) and Ameaded (1994) Rule.
Draft 11U as propoted by the Governor's Conmumuttes on Juoe 15, 1993 — Page 3.




149 CSR 3

suspect has been releaged on bail on
a charge of a crime against a familwv

or householgd member,. or an assa».; or .
ofher ~offense "against -a child, with'

conditicng on ball regarding contact
with the victim or complainant.

4.3. If the caller is the
victim, or if the caller is a witneas
to a domestic incident in progress,
the dispatcher should keep the caller
on the telephone and sghould relay
ongoing information provided by the
caller te the responding officer. The
dispatcher should tell the caller that
~help is on the way and when the caller
can expect ‘the' pol:.ce to arrive.

4.4. If the diaspatcher has-
ready access to police department

records +that .indicate whether the
parties invoived in the incident have
been involved previously in domestic
incidents or that indicate whether
there is a protective order inveolving
the parties in effect, the dispatcher
should consult such records and radio
any relevant information to the
responding officer.

4.5. If the dispatcher hasg
reason to believe that the subiect is
on bail for a crime againgt famil

or hougehold member or an agsault or
other offensge againet a child, and if

n

.1. Approacshing the scene.

- <5.1.1. . The respond*ng
dfficer should apcroach ‘the scene of
a dorestic dispute as one of high
-

5X. Whenever possible, two officers
1l resporns to a deomestic call.

£.1.2. The officer should
obtain all available information from
the dispatcher before arriving at the
acene and should notify the dispatcher
upen arriwval.

5.1.3. Mogt officers
injured in domestic viclence responses
are harmed during the approach to the
incident. The incidence of ambush is
two and one—half times higher in
domestic gituations than in responding

to other types of incidents. Unlesas

the circumstances cof a particular

incident require different meagures,

follow the approach procedures set

the dispatcher has ready access to
magigtrate court reccords that show
whether there are conditions on bond,

the dispatcher should consult such

recordg andg radio any relevant
information to the responding officer.

5. $§149-3~-5, iInitial-Pelice Ofiicer
Response~—  Approaching the Scene:
Initial Contact; Eastablishing Control
of the Scene; Arresting at the Scene;
Continuing <Custoedy; Relsase from

Custody: On Scene Investigation,

cut in the remainder of this section.

5.1.4. Appreoach the scene
inconspicucusly. Do not use girens

or lights in the immediate area of the
scene of the incident. _

S.1.5. Do__not park
directly in front of the immediate
scene of the incident.

£.1.6. Xeep a safe exit
route in mind.

Emergency (1993) and Amended (1994) Rule.
Governor'

Proposcd
Draft 11U 15 proposed by the

s Committee on June 15, 1993 — Page 4.




145 CsSR 3

5.1.7. Be aler:t for
. the employment of weapons from dgors,

| windows, Sr nearby wvehicles.' '

$.1.8. 3o alert for
persons moving away from the immediate
scene of the incident.

‘ 5.1.9. Employ other
standard precautionary measures for

approaching high risk incident scenes.

5.2. Initial c¢ontact with

occupants.

$.2.1. The responding

officer should identify hmimeself the
officer as a police officer, explain
is the ‘

request entry into the home or
busineas. The cfficer should ask te
gee the perscn whe is the subject

of the call., If the person who called
the police is scmecne other than the
gubject of the call, the officer
should not reveal the caller's name.

5.2.2. The officer may
enter and conduct a search of the
premises relevant to the incident if
censent has been given to do sco. 1f

a domestic relations protective crder

is in effect, written consent to entrv

may have been given by the victim and
be_on file. The search will be
limited to search for other suspects,
victims, witnesses or evidence
connected with the alleged domestic
incident.

5.2.3. If refused
entry, the officer should be
persistent about seeing and speaking
alone with subject of the call. If
access to the subject is refused, the
officer should regquest the dispatcher
te contact the caller if the caller
iz the subiject of the call. If the

T to rublic property

officer‘s. presence, gnd,'

officer leaves the scene, the officer
should _ drive by and cbgerve

frequently. If the off:icer .remains

to observe, the officer should move

observe the premises. in some-
circumstances, forced entry will be
necessary and appropriate. Forced

entry may be appropriate when the
residence areas showa signa of a fight
or scuffle; or when a perscn from
inside the residence calls for
assistance or is yelling; or when a
perscn from inside is visible and the
officer observes that the person is

wounded, injured or is ctherwise in

need of assistance.

5.3. Establishing Confrol of -
Scene. ' Once at the immediate gcene

of the incident inside, the responding
cfficer should establish control by:

5.3.1. Identifying
potential weapons in the surrocundings;

5.3.2. Separating the
victim and the assaijant accused when
circumstances are appropriate;

£.3.3., 5&+3+4. Assessing

. injuries (including inguiry about
posBible internal injuries),
administering firat aid, and/or

notifying emergency medical services;

5.3.4, &+3+5 Identifying
all occupants/witnegses on the
premiges; and

5.3.5. 5+3+& Separating
occupants/witnesses from the victim
and accused and keeping them cut of
hearing range (to avoid compromising
their witness status).

5.3.6. 533~

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 11U as proposed by the Governor's Commitiee on June 15, 1993 — Page 5.
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149 CSR 3

ning thre assaiiant agcused if
remeving the assailant

Restral
necessary, and

accused to the patrol car if lmmedlahe_
" arrest *swaffaﬂ%eéauthor;zedbecause -

che officer cbserves a_violation of
a bail condition, because the g‘glcer
chbserves a viglation of a protegtive
order, because the gfficer observes
the commisgaion of a felony or
" misdemeanor, because the officer has
probable cause to believe that the
suspect __has committed a felonvy,
becauge an arrest warrant or circuit
court attachment order has previocugly
been obtained or a capias has been
. issued, or because g;rest is

'author;zed undér the next subdivigion ‘

of this SectxonL S ..

C 5.3.7. Arregting the
accused at the scene.
accused at the ggene of the alleged
viclation ig authorized bv thig
subdivision for the purpcge of
protecting the health or safety of
either the alleged victim, the
officer, or another person at the
gcene of the vielation while the
officer is obtaining the written
gtatement of & victim or witness
reaquired in 5.3.4.3. or seeking the
magistrate's anthorization for arrest
required inp 6.3.4.3. The arrest

authorized by this subdivision mag_“

cnly be made whent L

$.3.7.1. Circum—
exist which convince the

gtances

cfficer that a danger exists to the
safety of the alleged

nealth and
wictim, the cofficer or ancther person;

and

§.3.7.2. The
officer determines that credible
corroborative evidence exists, as that
term is defined in Section 6.3.7. of

this Rule, to believe that an assault

or a battery of a family or household

Arresting the”

officer -
.'sfqned . statement

member has ogcurred; and

5.3.7.3. " . " The

‘rom the a1leqéd

elements of *he offense occurred or

Cthe officer

_Rule to

b) hags been presented with verbal

evidence gufficient toc establigh the

cccurrence of the egsential elements

either, a) has  obtained a -

of the offensgse and been informed of
a_ willingness of the victim or a
witnesg to execute a signed statement.

5.3.8. The cfficer max

.gontinue to kee ep_an accused, pers

who wasg arrested pursuant to
Subdivision 5.3.7. of this Section in

cugtody as provided and. limited byr-.

the follcwlnq subd1v1510n5'

5.3.8.1. Because
the purpcse of an arregt purauant to

subdivigion 5.3.7 of this section is

cenly to protect the wictim, the
pfficer, or another person at the
Bcene of the alleged offense, while
cpbtaing a written
statement and/or authorization from

a magistrate, the cfficer generally

only has the authority to keep the
accused in cugtody at the scene, If

authorization ig obtained from the
magistrate, the officer should then
follow the relevant proceduresgs get
gut in the other provigions of this
investigate the scene,

effectuate the arrest, procesg the

accuged, provided other on scene
assigtance and so on.
5.3.8.2. If the

victim or witness who was willing to
make a written statement then refuses

to do_ so, the accused mugt be
immediately released. ITf this occurs
the officer should provide for the
safety of the victim and other persgons
to the extent possgible, including

Proposed Emergency (1993) and Amendad (1994) Rule.
Draft 11U as proposed by the Governor's Committee on June 15, 1993 — Page 6.




149 CSR 3

using the procedures sef out in

Sections 8 and S of th!s Rule. In

addition, ‘the off:_ce" should alwavs, __‘77
adv se thevvz.ctz_m before

. L E

oss*ble )

the *elease that the aLc"used :.s c:o”'ug

to be v-eleased. 1f :Lt 's not possirle
to advise the victim before the
releage, the officer should alwavs
i_mmediately take stegs reasonably
calculated to advise the victim of the
releage as soon as possible.

5,3.8.3, If the
officer, or ancther officer acting at

the regquegt of the officer making the

arrest, is able to ¢ommunicate with

a maqistrate ard the magistrate denies
" authorization for arrest, the accuged
must be immediatelv released. If this
‘occurs the officeyr ghould provide for
the safety of the victim and other
persons _to the extent poasible,

including using the procedures get gut

in Sections 8 and 8 of this Rule. In

additicn, the officer should alwavs,
if poagible, advige the victim before

the releage that the accuged is going
to be released. If it is not possible

to dvige the wict before the
releage, the officer should alwavs
immediately take gtepg reascnably
calculated to advise the victim of the

release az scon_ as pessible,

5.3.8.4. The
officer should only take the accuged
from <the scene in custody without
authorization from the magistrate as

required by Section 6.3.4.3 of this
Rule if all of the following
conditiona apply: A) A proper written
statement by a victim or other perscon
has been signed; and B} After making
eyery practicable effort to

communicate with the magistrate (See
Section 7.3.3 of thig Rule) the
officer has not been able to
communicate wit 2_magigtrate; and
C) Circumgtancesg exist which convince

"pfficer’

‘magistrate. If the officer takes the

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 11U as proposed by the Gervernor’s Committee

the officer that a3 danger continues

to exisc to the health and safety of

the a-_eqec‘ victinc, the officer or

"'aﬂobhn?~ berson who was a2t the scene P

Fwt"ae ascused is feleased before the
can communicate with a

accused frem the scéne in custsody
without suthorization from the
magistrate pursuant to this
gsubdivision, the cfficer must follow
the procedures in the next subdivision
(5.3.8.5) of this Section,

-3.8.8, Leaving
ﬁE2E2_E2é2E2_QEEEEE_lé_EhQ£i£2Ql__£§H
the officer 'takes the accused From .
the gscene in custodvy pursuant to the
immediately preceding subdivision ‘of .
this "Section {5.3.8.4) ‘or
Section 7.2.3. of this Rule without
authorization from the magistrate,
the officer must proceed directly to
a location where the officer

-_

reagonably expecta to be able to

regquest telephonic or cral
authorizration from a magistrate. Such
locations include, but are not limited
to, a nearby phone, an area where the
pfficer's radio will work so the

pfficer may communicate or arrange to

communicate with the magistrate at the
magistrate's cffice or the
magistrate’s other location. If the
officer is proceeding to the
magistrate's cffice or the
magistrate's other location, the
officer must continue to use the
officer's radio to communicate with
the magigtrate or, if practicable, to

arrange to communicate with the
magistrate before going that far. In
no case shall the officer keep the

accused in custody later than the next
required time for the on ecall
magistrate to contact the jail and
appear ag__ provided for initial
appearances in criminal cases in Rule
i of the Administrative Rules for the

on June 15, 1993 — Page 7.
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Magistrate Courts in West Qirq;qiair

The accused mav be detained in the

sdame WArrant . as a persor unde* arres E'

er Aany other m‘sdemeanor. - ;?ﬁ

5.3.9. 'When arrest ig
made pursuant to subdiviaion (5.3.7)
of thig gection gee also: B
~Section 6.3.6. of this Rule regarding
communications through a dispatcher;
—=Section 6.3.7. of thig Rule regarding
the definition of "credible

corroborative evidence;

~Zection 6.4. of this Rule rega:déng

factors not to be consxde:ed in:naklnq

the arresgt; .
‘=Saction §.5. of thia Rule réqardinq

the officer“s'decisign to make " the
-Sectlon 7 of thls Rule rggard;ng

effectuating the arrest; and
" =Section 10 of <this Rule rega;d;ng
procesging the accusged.

5.4, oOn-scene investigation.

5.4.1. The officer

should conduct an investigation using
the same progedures. that the officer
would use in  any other on-scene
criminal investigation _unlegs the
procedures provided by this Rule,
which are specially applicable for
police cfficer respongse to domestic

vio c require q fferent
procedures,
£§.4.2. While

cenducting the investigation the
officer should attempt to esgtablish
the exigtence .of credible
corrobarative evidence and __the
williingneas of the victim or another

witness to sign a written statement,
Thege are requirements for the officer
to arrest the accused for an assault
or battery against a family or
househeold member without a_ warrant

upen telephonic or oral autheorization

by a magistrate.

o 543..--&.-4-;—} - .The..

) resoondlng cfficter. should interview

thHe victim &ﬂd—%hé—&ﬁﬁaff&ﬂ% as fully

as  cilrgumstances allow to ’nquxre

about the nature of the dispute. The
ci ; 1 1 ip
) ca: .

5.4.4. 5+4~2 The officer
should ensure the victim's safety and
privacy by interviewing the victim in
an area apart from the aseailant
accused, witnesses, and bystanders if
poss;ble. e

. 5.4.5.  5adwd In
questioning the victim, the officer.
should ugse .supportive intérview
techniques. The officer should ask
the victim about previcus domestic
incidents, their frequency and
severity. The officer should not tell
the victim what action the officer
intends to take until all available
information has been ceollected.

5.4.6. When interviewing
the vietim the officer should
determine whether the victim alleges
facts which constitute all of the

elements of asgaault or battery. If
go, the officer should inquire whether

the wvictim ds willing to sign a

statement containing those facts and,
if necesgary, advise the person that
such a gtatement is one of the

requirements before the officer can
sgek authorizatrion to make an arrest

without leaving the_ scene to obtain

a warrant. The officer should also

inguire about pagt abuse or other

crimeg to aid the officer in

evaluating the dangerousness of the

accuged,

5.4.7. The responding

officer should interview the accused

Proposed Emergency (1993) apd Amended (1994) Role.
Draft 11U 22 proposed by the Governor's Comnittes on June 15, 1993 — Page 8.
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a fully as
i ire abow:s rhe .nature _of
digpute. T . R

circumstances
-

Iy

' 5.4.8. Brdv3r  Efthe
Lagghded—has— boeen—aErested—prieor—te
. . ; . | , .
Hieanda—-warnings—befere —  Ppeing
questioned- In order to avoid
disputes over the admiggability of
statements made by the acgcusged, the

officer should advise the accused of

the Miranda rights of :hg accused
befcre asking the accused any
gquestions if 1) the officer has

arrested the accused pursuant to

" sectiens 5.3.7, 6.3, or 7.2 of this
Rule or 2) if the officer has gaid
anything to the accused which ecould

have led the accused to believe that.

‘the officer had placed any restraint
on the liberty of the accused, or 3}
if the officer has focused the
investigation on the agcuged. Srd=tr
The officer should be alert to
pessible incriminating gtatements.

£§.4.9. Svdv3~ If the
accused has fled the s8cene, the
officer should golicit infeormation
as to the possible whereabouts of the
accused (place of employment,
relatives, friends, etc.).

£.4.10. b5+4+4~ If the

ciispatcher hasg not advised the officer
of the existence of a protective order
or gonditions of release on bail, the
officer should ask the victim whether
there is such an order or guch bail

allow ro,
_the .

. conditizcns of
enforcement officers shall enforcgall .

LIS

_including.the presence of the accused

'Rule

the

the magistrate court to ver:ify

release on baill Law

drdefs from the magistrate court or
aﬁycourt regardless of certification.
Law enforcement officers shall enforce
all wvalid preotective orders (See
Section 6.1.2 of this Ryle) regardless
of whether or not the accusged has been
gerved with the protective order.
When law enforcement officers ohserve

any viclations of bail conditions the

cfficer knows has bee get in cages of

crimes between family members or in

situations of alleged child abuse,

at the home of the victim in violation
of guch a "bail conditicn, law

enforcement officers shall arrest asg

authorized by 'Secticn 6.1.1 of this
Law enforcement officers sghall
enforce all protective of gimilar type
orders that have been entered by
courts eertified from outside the
State of West Virginia if the terms
and conditions of these orders are
subagtantially similar to those which
may be imposed by this state.

S.4.11. S i The
officer should interview any witnesses
28 fully and as scon as circumstances
allow taking down names, addresses,
and other relevant information. When
interviewing witnegges the officer
should determine whether the wvictim
allegeg facts which constitute all of
the elements of assault or batterv.
If so, the officer should jnquire
whether the witnegs is willing to gign

conditiong and, if so, if the victim

can produce a copy of the protective

order or bail document and what county
and court or magistrate the order oz

document was issued from. The officer
should attempt to contact a local law
enforcement department specified by
the victim to verify the existence of
a wvalid protective order or contact

a statement containing those facts
and, if necessaryv, advise the pergon

that such a statement is one of the
recquirements before the officer can
seek auvthorization o make an arrest
without leaving the scene to gbtain
a_warrant, The officer should alsc
inquire about past abuge or cther
crimes o aid the officer in

Proposed Ezmergency (1993) and Amended (1994) Rule.

Draft 11U as proposed by the
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evaluating the dangerougness of the

accused. -

S.4.12, - B Avsl

Children should be interviewed in 2
manner appropriate to the child's age.
Signs ©f trauma and any apparent
healing of wocunds on the child should
be noted by the cfficer.

5.4.13. 547, The
officer should collect and preserve
all physical evidence reasonably
necessary to support prosecution,
including evidence substantiating the
victim's  injuries,
' articles that substantiate the attack
(weapons, torn c¢lothing, ete.}, and
_evidence recording the crime scene.
The officer  should ensure that
photographs are taken of  vigible
injuries on the wvictim and of the
crime scene,

5.4.14, 545, The
officer should encourage the victim
to seek medical attention for injuries
that do not require emergency
treatment at the scene. The officer
should inguire about injuries of the
victim that are concealed by clothing
or otherwise not readily apparent.
The officer should advise the victim
to have photographs taken if injuries
.later appear.

5.4.15. 549, All
physical evidence should be
collected, noted in reporta, and
vouchered asg in other criminal
investigations.

&, $149-3-6. Tho—Arragt—Doasision
Arrast Auvthorization; Cradible

Corroborative Evidence: Factors not
Considered: Configcation of Weapons

on Arrest. -

6.1. 3. The responding

evidentiary .

officer is authorized to arrest and
shall arrest the s=spoes agcused:

§.1.1. wWhen the offiéér
ebserves anv wviclaticn of . a bail
condition, including the presence of
the accused_at the home of the victim
in wviolation ¢f such condition, set
in cases of crimes between family

members or in sgituations of alleged

child abuse; or

6.1.2. #&+3. When the
officer cbserves the violation of a
valid protective order {e.g. presence
at.  the residence or  victim's job.
place) and the officer has actual
kncwledgel that a wali& protective
order exists, unless the accused was
not served with 'the order and did not
otherwige have nctice of the order

and jits contents. The officer shall

arrest the suspect if the suspect's
presence violates a protective order.

6.2. In circumstances other

than thoge provided Section 6.1. of
thig Rule and if the officer has not
2lready made an arrest at the gcene
pursuant to 5.3.7. the &+3—The
responding officer should arrest the
aseaiant accused whenever arrest is
authorized as get out in subdivigion 6.3
ef thig Secticn. If the officer
decides not to arrest, the officer
mugt include in b&dis the officer’'s
report o©f the incident a detailed
explanation of the reasons why an
arrest was not made.

6.3. &+2. Under current West
Virginia law, arrest in circumstances
other than those provided Section 6.1
of thig Rule is authorized in the
fellowing circumstances:

6.3.1. ov2xd. When a
misdemeanor or felonv e—wmisdemcanes

Proposed Emergency (1993) and Amended (1554) Rule.
Draft 11U a1 propossd by the Governor’s Commitiee on June 15, 1993 - Page 10.
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$riri-throvgh-5-—2—4 has been committed
and the  officer or another perso

cbtains or has previtusly obtaxned an
arrest ‘warrant, or when & capias has

been. issued, or when g ¢irguit 'udqe
hag gigned an attacghment order,.
6.3.2. v, when

the officer observes the commisaion
of a felony or a misdemeanor.

6.3.3. it When
the officer has probable cause to
believe that the suspect hasg committed
a felony.

L

_ 6.3.4. the
officer: -
-1 6.3.4:1.. observes

c_red:.ble corroborat;ve evidence that

Qne

has occurred by ﬁam:.lv or

household member . against anpcther
family or household member:

6.3.4.2. Hasg
optained a signed statement from the

alleged wvictim or witness to the

alleged offenge which _has been
voluntarily and knowingly executed and
which setg forth facts congtituting
the esgsential elements of the alleged
offense; and o -

6.3.4.3. Hag
received . oral or teleshonic

authorization from amagistrate having
jurisdiction over the alleged offense
to  arrest the person after the
magistrate has been pregented with
information sufficient to gatiafy the
magistrate that probable cauge exigts
to believe that the alleqed offenae
wag committed. Another officer acting
at  the request of the officer
obgerving the credible corroborative

evidence may request and recelve the

authorizaticon required b ~hig
provision. (Notwithstanding cther
‘def_j.n;:;',ons‘ ‘or ‘D"'C_) Jigipns _o'f ":bis
Rule, for tne pi_:rbose of this
" subdivigicn and West Virginia Code
S§48~2a-14(at (3} 1593, Tanother
cfficer includes a digpatcher if <he

digpatcher is emploved by or otherwige

controlled and trained by a law
enforcement agency such that the
officer determines that the dispatcher
can reliably communicate negegsary
information between the magigtrate

and the arresting officer.)

. ... -B.3,5. If the accuged has
" fled the 3gcene, the authority to
arz;est_pursuant to the immediatelwv
) Qreced:_bnq subdivision of thig section

-—COI‘IELNUES after the of £fi cer leaves the
gscene, if, at the time the officer hag
the: opportunity to arregt, danger
existag that would have allowed the
officer +to arrest an accused before
leaving the gecene pruguant to Section
7.2 of this Rule, but the officer

ghould, at the officer's next
reasonable cepportunity, obtain a
warrant.

6.3.6. BB Credible

corroborative svidence.
Communications between the officer
and the magistrate pursuant _to
"gubdivision 6.3.4.3. of this Section
regardin th telephonic or oral
autheorization for res ghal

constitute the emergency response of

the magistrate to this d@est;c

appearance in this criminal cage, for

the purpoges of Rule 1 of the
Administrative Rules for the
Magistrate Courts of West Virginia.
The accusgsed may be detained in the

game manner ag a person under arrest
for any other misdemeanor.

£.3.7. Er b For thre

Emergency (1993) and Ameaded (1994) Rule.

Progosed
Draft 11U as proposed by the
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purposes o©of this Rule the term
"credible corrohorative evidence”
means evidence : that- is worthy of
_belief ard -corresponds. with :thHe

"allégations of one or more elements -

of the offense contained in the
written statement. It includes, but
is not limited to, the evidence listed
below:

6.3.7.1. &~3+6+3.
Condition of the alleged victim guch
—one or more scratches, cuts,

abrasions, swellings or obviocus
redqesses; Co .
‘—migging hair; __
—torn clothing or ¢lething . in
disarray;

—observable difficulty in. breathing

" or breathlessness consistent with the
effects of choking or a body blow;
—observable difficulty in movement
consistent with the effects of a body
blow or other unplawful physical
contact;

~cbservable breathlegsness coupled
with other physical exhaustion;
~observable, otherwise inappropriate,
exaggerated startle response;
—observable, otherwise jinappropriate
hyperalertedness;

-observable, otherwise inappropriate

umbed responge behavio or
incoherence;
—unconsciocusness.

{Bote that if phvsical condition

is severe enough for the offense to
constitute a felony, such _ag unlawful
or malicious wounding, then_ arrest
should be made using normal procedures

fo elony arrest basgsed o Ol le
causge. See 6.3.3.

Hv3 b

6.3.7.2.

Condition of accused:
~physical injury or other conditions

Bimilar to those set out for the

Proposed Emergency (1993) and Amended (1994) Rule.
Draft L1U as proposed by the Governor’s Committee

conditicon_ of the victim which are
consistent with the alleged offense

‘or _alleged acts of self defénse by’

‘the vietim;

6.3.7.3. &v3v6r3y
Condition of scene:

—Damaged premises or furnjishings,
including but not limited to_locks,
windows, doors, telephones;

-Alleged weapon present inconsistent

normal storage of firearm  or
inconsistent with normal storage or

use of other potential weapon (such
as kitchen knife in living room); -

" ~Other unusual items significant to . .

allegations in otherwise inappropr;ate
places.

1 6.3.7.4.

Other: o
~Statements by accused admitting one
or more elements of the offense;
~Threats similar to or consistent with

alleged offense made by accused in
presence of an officer;
—Audible evidence of disturbance heard

ispatcher or othe overnmental
employee or agent receiving request
for police assistance;

- =Written statement by reljable person

who actually saw or heard the alleged
offense.

6.4. &+3~ The officer should
not consider the following factors in
making the arrest decision:

6.4.1. e The
marital status of the parties.

6.4.2. é~3+2+  The
ownership or tenancy rights of either
party.

6.4.3. &v3v3. Verbal

agsurances that the violence will
stop.

oa Jupe 15, 1993 — Page 12.
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6.4.4. &+3+4. A claim
by the accused tHat the wvictim
: provoked_or’perpepuated the viclence.

6.4.5. &35
Speculatlon that the victim will not
follow through or cooperate with
criminal prosecution (whether based
on prior incidents involving the same
victim, the victim's hesitancy about
pursuing progecution, or any other
factor).

6.4.6. ov3+6. The
disposition of any previous police

calla invelving the. ‘same, victim or.

&CCUBEd .

6.4.7. 6—-—3«-—7—;
Speculatxon that the arrest may not
lead to a conviction.

6.4.8, 6~3+8. The
existence or not of a current
protective order (except insofar as
the viclation of such an order might
justify arrest}.

6.4.9, Hvd5, The
victim’'s emotional state. ’

6.4.10, 6310+
Concern about reprisals against the
victim.

6.4.11, 6311,
Adverse financial conseguences that
might result from the arrest,

6.4.12. &+3+312. That
the incident occurred in a pri.vate
place.

6.4.13., 6+3+13+ The
racial, cultural, social, political,
or proifessional position, or sexual
orientation of either the victim or
the accused.

6.5. &+4. It is the officer's
responsirility to decide whether an

Aarrest should be made unless the
-officer-is required to make an arrest

{See Section 6.1 of this Rule,}. The
cfficer, therefore, should not
consider the victim's opposition to
arrest and should emphasize to the
victim, and to the accused as well,
that the criminal action thus
initiated is the State's action, not
the victim's action.

6.6. 65, If the officer
arrests for the commission of a crime,

‘the . officer - should confiscate all =~

weapons used or brandished in 'the
commission of the crime, and such
weapons should be held as evidence
for prosecution; Provided that this
section dees not authorize a search
of the premises unless a search
warrant has been obtained or consent
was given by the occupant of the
premises,

7. §149-3-7, Effactuating the

Arrest; Arresting at Scene PBaefore
Leaving; “Every Practicable Effort*
to Communicate with Magistrate.

7.1. The responding officer
should take the accused into custody

as soon the officer jis authorized, or
learns that the officer is authorjzed,

to make the arrest. af—a—warrant £for
ehe—ef*eee~eé~%he—aee&eaiuhaa—beea
! . A . £ o1 1

7.2. Arresting "at scene"
before leaving. When an officer
observes credible corroborative
evidence of a migdemeanor asgault or
battery (which the officer did not
obaserve) by one family or household

member against another family or

hougehold member, and whepn the off icer

roceedin to make an arrest

without a warrant for that offense on
HiLAOUt a warrant for that offense on

Proposed Emergency (1 ) and Amended (1994) Rule.
MllUnpmpozeSlbymeGavmsCommmmlumH 1993 — Page 13,
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the basis of a written statement, and

telephonic or oral authorization from

4_magistrate:

has not vet obrained the siqgned
Statement of the victim or a witnesg
4g required as set out in Section
6.3.4.2. of this Rule, the officer

should first obtain the statement, and
—“___—'———-—-—-__.__.___‘____

7.2.2. If the officer
has not vet received oral or
telephonic authorization from a
magistrate to make the arrest, then

the officer or another offjcer at the -

esting: officer's requeat _should
make ever racticable effort to
obtain the authorization re ired b
Section 6.3.4.3, of .this Rule.

7.2.3. _If the officer
has obtained the siqned statement, and
if the officer has made every effort
Practicable effort to obtain
authorjization and has not beenn able
ko _communicate with the ma istrate
and {f the officer dete es that
circumstances exist wh ch__convince
the officer that a danger would exist
o the health and safet of the
alleged victim, another r8on at the
8cene, -or the officer if the off cer

leaves the scene without arresting
the accuged:

7.2.3.1. The
officer should make an__“"at sgcene”
arrest of the accused as authorized
by West Virginia Code §48-2a-14(b and
take the accused from the Bcene in
custody without authorjization from the
magistrate. The officer should then
Section S.3.8. his Rule
which sets out the rocedures to be
followed when the accused is taken
the scene i custody b
c unicating wi trate

7.2.1. If the officer’

" officer

‘ arresting the accused:

7.2.3.2. 1f the
officer subsequently communicates wirh

‘the magistrate and the magistrate does = -
“‘not authorize continued arrest of the

accused tha officer should follow the
brocedures set out in Section 5.3.7
of this Rule.

1.2.4. If the officer has
obtained the si ned statement, and if

the officer has made every effort
=& _oliicer has made
Practicable effort to obtain

authorization and has not been able
to communicate with the magistrate

and if the offiees <, —ladistrate,
and if the officer determines there
is 'no gubstant danger - if the -

leaves the scene without

7.2.4.1. The

‘ o:fiéer'should follow thelgrocedures

8et out in Sections 8 and 9 of this
Set_out in Sections
Rule; and

7.2.4.2.. Whether

Or_not the wvictim accepts any other
gsigtanc rom the officer rsuant
to Sections 8 and 9 of this Rule £
the o cer has determined that the
accused ghould be arrested, then the
offjcer ghould continue to make
efforts to obtain telephone or ora
utho ation to make the ar est and
return and make the arrest, or the
officer should proceed to obtain a -
warrant at the officer's next
reasonable opportunity to.doc so _and
return or arrange for another officer

to return and make the arrest.
7.3. “Every practicable effort”
defined.

7.3.1. There are aces
and times when the officer will not
have the capabilit to_communjicate
with the magistrate f om_the scene
or t 8 when the officer has the
capability and hag attempted to do

Emergency (1993) and Amended (1994) Rule.
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so, bus the magistrate has not
responded after 3 reagcdnable number
-of atte. ELS over a reasonable perlod

iof time’ in ‘light of the. cxrcumstances“'

at - the  scene  and the other
respongibilities of the officer. _In
some of these circumstances it would
be dangerous to the victim or others
at the scene if the officer left the

8cene without arresting the accused.

This danger can exist even if the
officer follows the procedures set
out in Sections 8 and 9 of this Rule
for cases when arrest is _ not
authorized and for other assistance

At the scene. In_some of these

‘gircumstances it would be dangercus

to the officer if the off;cer left

the sgcene without arrestlng the

accused, gart;cularlz if the offlcer'

‘will have to return to the scene to

arrest the accused who could become
2rrest tne accused who could become

angrier and who could get weapons

. during the officer’'s absence, For

this reason this Rule authorizes
=018 reagon this Rule authorizes
officers to take accused persong from

the scene in custody prior to

authorization from a magistrate, byt

on D the limited circumstances when

the officer has _made “every

practicable effort"™ to communicate

with the magistrate to seek

authorization as defined by this
Bubdivigion (7.3) and its further
subdivisions.

7.3.2. If the accused
has fled the scene, the authority to

arrest pursuant to the immediately
preceding subdivision of this section

continues after the officer leaves the

scene, if, at the time the officer has
the opportunity to arrest, danger
exists that would have allowed the
officer to arrest an accused before
leaving the scene prusuant to Section
7.2 of this Rule, but the offjcer
ghould, at the officer's next

reasonable opportunity, obtain a

Tenforcement agency_ such that the.

warrant.

"7.3.3. “Every practicacle ..
S effort” includes efforts made the. by. .

offlcerwhoobservedthecorroboratlve
evidence and who is making the arrest
and another officer at the request of
the arresting officer.

{Notwithstanding other definitions or
provisions of this Rule, for the
burpose of this subdivision and West
Virginia Code §48-2A-14fa)(3) 1993,
"another Jlaw-enforcement officer”
includes a4 _ dispatcher if the

dlsgatcher is egplmmd by or otherw:.se

4 law

officerdeterminesthatthedlspatcher

. can_reliably communicate necessary o

information - between "the magistrate

-and the’ arrestlnq offlcer.)

7.3.4. Using "every

practicable effort™ includes, but jis
not limited to, using the following
efforts_when they are practicable:

7.3.4.1, Calling

the magistrate using a telephone at

the scene.

7.3.4.2. Using an

- officer's radic at the scene patched

int a elephone call to the

magistrate.

7.2.4.3. Using an
officer's radio at the scene to call

the magistrate if the magistrate has
accegs to radio communications throu h
SXLER0 o radio communications through
a dispatch gite, the radio of another

officer, or another radio accesgsible
to the magistrate.

7.3.4.4. Using an
cfficer’'s radio at the scene to call
==£atCL 8 radio at the scene to call

anocthe officer who can call the
magistrate on the phone or communicate

with the magistrate in peraon at the

Emergency (1993) and Amended (1994) Rule.
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request of the arresting officer. The
other officer may be a dispatcher.

See gubdivision 7.3.3 of this Section.

7 3 4.5, stnq a

telephone or an officer's radio near
the scene B) if another officer at

the request of the arresting officer
can communicate with the magjstrate

by doing 8o, or B} the officer
believes there will be no substantial

increage in danger if the officer

moves from the immediate scene to a
moves Irom the immeciate scene to a

nearby location because the suspect
is already arrested and regtrained or

_because og ghe other c;;cgmgtagcgg of -

the Qartlcular case,
--7.3.4.6;_5eggatiqg

an_effort when the officér makea an

effort that would have succeeded in
=ASos~..thal_would have succeeded in

reaching the "magistrate, but the

magigtrate does not immediately

regpond to the officer's request for
authorization: A easonable number
of times during a reasonable period
of time ip light of the circumstances

of the particular case and the
officer's other responsibilitiea or
B) at a particular tij f the officer
wag advised of a time when the

magistrate would be available to
reopond and if the particular time is

reasonably soon in light of the

circumstances the ular case
and the officer's other

respongibilities;

7.3.4.7. Having the
magistrate come to the scene if it is

practicable and the magistrate will
come to the acene;

7.4. Communjcations between the
officer and the magistrate reqarding
the telephonic or oral authorization

or arrest the emergen responsgse
the maqgistra to this domestic

violence matter, but not an initial

acpearance in this criminal case, for
the rorposes of Rule 1 of the-
Administrative . Rules - = for ‘the -

‘Magxstrate Coutts of West Vquxnxa,

axd net _the conduct of court activity
which must be conducted at the
courthouse. See Section 10 of this

Rule for further procedures regarding -
injtial appearances in magistrate

court and processing the accused.

7.5. ¥3+3+ The risk is high in
domestic violence cases that the
accused will return to the victim's
residence or +the acene of the

. violence. . . If the ‘suspect has fled

the scene, the officer should initiate
procedures to pureue and apprehend the

. accused as . promptly as possibles—if -

a6—promptly—ae—pooeible if the
suspect’'s presence in the vicinity
represents a continuous threat to the
safety of the victim and/or other
members in the household. If a A
warrant is necessary (e.g. the
accused has entered another private
residence), the officer should obtain
and execute the warrant as soon as
Practicable.

2.6, i+ When the accused ia
a minor {under 18 years of age), the
Provisions of this rule preteeel shall
be fully applicable, except that
arrest should be effectuated and the
juvenile processed pursuant to the
West Virginia Juvenile Offender
Rehabilitation Act (W. Va. Code
49-5B-1 et seq.).

8. §149-3-8. Procedure when Arrest
is not Authorized or, if Authorized,
is not Made.

8.1. If an arrest is not

autherisedbecause—of the aboenco—of

Proposed Emergency (1993) and Amended (1994) Rule.
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. Pabl sauseto-bolieve that 4 BElIIHIE-

. _ ; \
| authoriecd—but—ret made (for reasons
to. be . .detailed . in - the' incident
report), the officer should: '

8.1.1. Explain to the
victim the reasons that arrest is not
being made;

8.1.2. Advise the
victim - of the _applicability of
criminal laws and the procedures for
filing a criminal complaint and

availability of +es a petition for a

protective order, the Qrocedures for:

filing-a petition_and the remediesn’.
order can contain; and

8.1.3.
.'vxctim Eo contact the ' ‘nearest
available domestic violence program
for information regarding counseling
and other Bervices available to
victims of domestic violence.

8.1.4. Advise the
victim or victims that upon request
of the victim or victims the officer
will provide transportation for, or
facilitate transportation of the
victim or victims to a shelter or the
appropriate court where there is
reasonable cause to believe that guch
victim or victims have suffered or are
likely to suffer physical injury.

8.1.5. Provide
transportation for or facilitate
transportation of the victim or

victims upon the request of such
victim or victims to a shelter or the
appropriate court where there is
reascnable cause to believe that such
victim or wvictims have suffered or
are likely to suffer physical injury.

8.2. The officer should not

;Eﬁcbur;ggﬂthq;.'

.has _been eliminated.

become involved in the disposition of
personal property, ownership of which
is in, dlspute In the absence of
Authority’ Lo

has-—eeeurred, the officer should
remain neutral and be concerned
primarily with maintaining the peace
and safety of those present.

9. '§149-3-9. Other On-Scene
Assistance to Victims and Dependents.

. 9.1. Whether or not an arrest

is made, the responding officer shoula ' .

not- leave .the séene of the incident
until the situation is under control
and the likelihood of further violence
~_The officer

should stand by whlle victime or .
otherg desiring leave gather

necessities for shcrt -term absences
from home, such as clothing,
medication, and necessary documents.

9.2. ¥Whether or not an arrest
is made, the reaponding officer is
required by W. Va. Code 48-2A-3a 9(b)
to notify the wvictim orally or in

‘writing of the availability of a

shelter, including its telephone
number, or other services in the
community and of civil and criminal

" remedies by providing the victim with

a Vietim'e Rights Information Packet.

9.3. If an arrest is made or
an arrest warrant obtained, the
officer should:

9.3.1. Advise the victim
of what procedure will happen next,
including the probability that the
accused will be in custody for only
a short period of time;

Proposed Emergency (1993) and Amended {1994) Rule,
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9.3.2, Obtain from the
victim inforration to be included in
arrest ;epbrt indicating- any
‘special  conditions -of bail ' that

should be reques-ted' at 't.he pretHiminaey”

arratgnmont initial appearance (i.e.,

places where the suspect should be
specifically prohibited from
appearing). This_ information would
be in addition to a notation that an
arrest was made pursuant to_oral or
telephonic authorjzation from a
magistrate which automatically impoges

conditions on bail, {See Section 10.4

of this Rule.}

9.4.
responding to an alleged incident of
abuse shall inform the parties thereto
of the availability.of the
remedies provided by the Prevention
of Domestic Violence Act (48-2A-1 et.
seqg.) and that fees will not have to
be paid until final resplution and

will not have to be paid at all if the
victim is unable to afford the fees.

The police officer shall also inform
the parties of and the posesible
applicability of the criminal laws of
this State.

9.5. Any police officer
regponding to an alleged incident of
abuse shall, in addition to providing
the information required in section
9.4 above, provide transportation for
or facilitate transportation of, the
victim or victims, upon the request
of 8uch victim or victims, to a
shelter or the magistrate court when
there is reasonable cause to believe
that such victim or victims have
suffered or are likely to suffer
physical injury.

9.6. Elder victims or
physically dependent victimas.

9.6.1. When a victim

Ay police’ officer”.

possible-

of domestic violence is elderly or

hysicz.lv dependent, the accused is
phy k p

"the scle caretaker and an arrest is

"physicaily

" .indicared, ‘o when  the victim~ of’
‘domestic

violenceé is ‘the sole
caretaker of an' elder or of a
physically dependent person and the
victim can no longer provide care (as,
for example, when the victim ise
hospitalized), the reseponding officer
should determine whether the elder or
physically dependent person is.
physically endangered, either as a
result of the abuse, a pre-existing
medical condition, or the absence of
a caretaker. = If the elder or-
dependent person is
physically ‘endangered and mentally
alert,  the officer should ask the

" elder or.physically dependént person
. for the name of a relative or friend

who can be contacted immediately to
assist the elder or physically
dependent person. The police officer
shall facilitate transportation of
the elder or physically dependent
person to a relative or friend, if
such a person can be found.

9.6.2. If there is no one
available to assist the elder or
physically dependent person, or if
the elder or phyeically dependent
person appears not to be mentally
alert, the officer should make an
emergency referral to Adult Protective
Services. The cofficer should remain
at the residence until the Adult
Protective Services worker arrives,
or should transport the elder or
physically dependent person to a
medical facility or other appropriate
place where the elder or physically
dependent person can wait for the
worker.

9.6.3. In addition to
providing the notification required
by other provisions of this protocol,

osed Emergency (1993) and Amended (1994) Rule.
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the officer should advise the elder
or physically dependent person of the
availability . of protective services

.through Adult Protectivé Services. -

9.7. Child
dependents,

. victims - and

9.7.1. When the victim
of abuse is a minor child, the officer
should arrest the aesailant accused
if the officer observes the
commission of a crime and should make
a report to child protective
services, as required by the cChild

‘Welfare Law. ~ If the child is
physically injured, the officer should .

facilitate the transportation of the
child to the nearest hospital for
' ‘treatment.’ The officer should provide
the victim notification, as described
herein, to an adult caretaker of the
child who is not the perpetrator of
abuse. o

9.7.2. 1If the accused
is arrested and was the sole caretaker
of a child, and/or if the victim is
the sole caretaker of a child and can
no longer provide care (as, for
example, when the victim ie
hospitalized), the officer should
determine whether there is a
responsible relative whe can care
for the child and, if so, should
contact that relative and await the

relative's arrival. If no responsible

relative is available, the officer
should contact Child Protective
Services and remain at the residence
until a protective services worker
arrives or should take the child into
custody pursuant to the Child Welfare
Law.

10, §149-3-10. Processing the

Accused; Initial Appearance Bafore

Magistrate.

10.1. . When the accused 1is
arrested withoutr a warrant for a

"hmisdemednor as authorized by Section 6.3.4"
'fand Sectjion 5.3.7) of thig Rule: .

10.1.1.. . The _accuged
shall be taken before a magistrate in
the county in which the offense
charged is alleged to have been
committed in a manner consistent with
the provisions of Rule 1 of the
Administratjive Rules for the
Magistrate Courts of West Virginia

for injtjial appearances in. criminal

cases.

'10.1.2. An bff_iéer other

" than the officer making the arrest

may -a ar at the jnitial a arance

'and .swear to the warrant under the

- Bame conditions and using the same

procedures as _js appropriate’ and

lawful in other rcases.

10.1.3. At the injtial
appearance, the accused ghall be
gu ied with a written complaint
petting for the facts and

circumstances supporting the charqge
which complies with the provisions of
West Virginia Rule of Criminal

Procedure 3 at the time of the

appearance.

10.1.4. The officer

swearing to the complaint for the

warrant shall inform the magistrate
that the accused was arrested for a
misdemeanor assault or battery
pursuant to oral or telephonic

authorization by a magistrate so that
required conditions_of bond may be

8 as red by W. Va. Code

§48-2a-14 {1993).

10.2. When arrest is made,
exce for an arrest without a warrant
[s) misdemeanor assault or batte
not observed by the officer which

Proposed Emergency (1993) and Amended (1994) Rule.
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would be handled pUrsuant to
subdivisicon 10.1 of this Section, the
accused shall be taken bpefore a
magistrate for prelimifracy arraigament
an initial appearance without
unnecessary delay. Under no
circumstances should the arresting
officer release the defendant accused

before the preliminary—arraigament
injtial appearance.

10.3. 30+3. A pereon—arrested

If the arrest is for wviolation of a
protective order or of a condition of
bail. the accused should be charged
with any crimes properly charged as
" a regult of the incident in which the
violation occurred.

i0.4. +8-+3+ The arresting
officer may inform the magistrate or
court of any circumstances surrounding
the arrest of the accused which would
have an effect on conditions of bail.
See also subdivision 10.1.4 of this
Section. Provided, that the amount
and conditions of bail is—ene—ofa
Judieial —desision—that—reoto are
judicial decisions that rest solely

with the magistrate or court. Relevant

circumstances include, but are not
limited to, evidence that the accused

poses a threat or danger to the victim
or another family or household member,
whether a victim is a chjild, whether
a _victim is employed or attends

school.

11. §149-3-11. Reporting,

11.1. A Domestic Violence
Incident Report as required by W. Va.
Code 48-2A-% muast be completed by the
officer responding to any call covered
by thege rules and regulations.

11.2. Data collection.

11.2.1. All written

repcrts on the same person should be
kept together or cross-referenced so
that repeat domeszic violence can be
monitored for a: least a two year
periocd of time.

11.2.2. The written
report, or another document (such as
an index card) or computer entry
generated from the written report,
should become a domestic violence
tracking report.

11.2.3. Tao the extent
possible, the domestic violence

_tracking report should be accessible

to dispatchers and police officer.

5146312 Reai . o
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DECISION NO. 8-93

Following review under WV Code 29A-3-15a, it is the decision of the Secretary of State
that the above emergency rule be approved. A copy of the complete decision with
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DECISION EMERGENCY RULE DECISION

(ERD 8-93)

AGENCY: Governor's Committee on Crime, Delinquency and Correction

RULE: Amendments, Series 3, Protocol for Law Enforcement Response
to Domestic Violence

FILED AS AN EMERGENCY RULE: June 30, 1993

par. 1 The Governor's Committee on Crime Delinguency and Correction (Committee) has
filed the above amendments to an existing rule as an emergency rule.

par. 2 West Virginia Code 29A-3-a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary of
State to determine if the agency filing such emergency rule: 1) has complied with
the procedures for adopting an emergency rule; 2) exceeded the scope of its
statutory authority in promulgating the emergency rule; or 3) can show that an
emergency exists justifying the promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision as to whether or not
such an emergency rule should be disapproved [(29A-3-a(a)].

par. 4 (A) Procedural Compliance: WV Code 23A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings with the appropriate
supporting documents by the time the emergency rule decision is issued or the
expiration of the thirty-five day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance.




par.

par.

par.

par.

par.

par.

par.

10

11

12

The Committee filed this emergency rule with supponrting documents with the
Secretary of State June 30, 1923 and with the LRMRC June 30, 1993.

It is the determination of the Secretary of State that the Committee has complied
with the procedural requirements of WV Code §29A-3-15 for adoption of an
emergency rule.

(B) Statutory Authority -- WV Code 48-2A-9 reads in part:

(g) The governor’s committee on crime, delinquency and correction shall develop and
promaulgate rules for state, county and municipal law-enforcement officers and law-
enforcement agencies with respect to domestic violence.

It is the determination of the Secretary of State that the Committee has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(g) defines "emergency" as follows:

(g) For the purposes of this section, an emergency exists when the promulgation of a
rule is necessary for the immediate preservation of the public peace, health, safety or
welfare or is necessary to comply with a time limitation established by this code or by
a federal statute or regulation or fo prevent substantial harm fto the public interest.

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to the satisfaction of the Secretary of State that
there exists a nexus between the proposal and the circumstances creating at least
one of the above three emergency categories.

The facts and circumstances as presented by the Committee are as follows:

The current protocol in the code of state regulations now conflicts with §48-2A-1
of the WV Code which was amended by the 1992 and 1993 legislature. lLaw
enforcement officers who rely on the current code of state regulations may act in
violation of the statute and become liable for such actions. Examples of changes
are the definition of family violence or abuse, the definition of family or household
members, the handling of protective orders, temporary protective orders and
orders issued in other states which are contained in the 1992 legisiative changes.
HB 2427, which was passed by the 1993 legislature, enables an officer to arrest
the accused with probable cause if conditions outlined in the law are met. The
revised protocol outlines procedures the officer will follow to effect an arrest. In
addition, they contain the procedures officers should use when arriving at a




par. 13

par. 14

domestic violence scene to minimize danger to the responding officer. The Family
Protection Act of 1992, passage of HB 2427 and the Domestic Violence Protocol
as amended directly affect law enforcement’s response to and treatment of

incidents of domestic violence.

It is the determination of the Secretary of State that this proposal qualifies under
the definition of an emergency as defined in §29A-3-15(g). . . "for the immediate

preservation of public peace, health, safety or welfare.”

This decision shall be cited as Emergency Rule Decision 8-83 or ERD 8-93 and
may be cited as precedent. This decision is available from the Secretary of State
and has been filed with the Governor's Committee on Crime, Delinquency and
Correction, the Attorney General and the Legislative Rule Making Review

Commission.
KEN HECHLER
Secretary of State
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