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State of Circumstances

The GCoverner's Committee on Crime, Delinquency and

. Correction is mandated under 48-2A-95 qf,the‘Code cf West

Vifginia to develop and promulgate rules for state, county,

and municipal law enforcement agencies regarding their
duties with respect to domestic violence.

Summary of Proposed Rules

The principlie purpose of these rules and regulations is
to establish guldelines and procedures to be followed by
police officers and other perscnnel invelved in the police
response to deomestic vicolence calls.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

ﬁule Title;

Protocol for Law Enfor

Type of Rule: _X

Agency

Legislative

Interpretive

Procedural

Governors Committee on Qrime. Delinguency and Correction

Address

1204 Ranawha Boulevard East

Charleston, West Virginia 25301

1. Effect of Proposed Rule

ANNUAL

COST

FISCAL YEAR
INCREASE DECREASE HEXT THEREAFTER
ESTIMATED TOTAL $ $ $ $

PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates:

There are nc direct expenses associated with implementation of the
protocol beyond the current capacity of law enforcement agencies.

3. Objectives of these rules:

To provide guidelines for police agencies and officers in rasponse
to domestic violence complaints.
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Rule Title: . Protocol for Taw Erfarcemens Dasmanmes to Domestds iclencs

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
None
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

None

cC. Economic Impact on Citizens/Public at Large.

None

Date:

Signatu of Agency Heag or Authorized Reprensentative

M. "
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and
Amendments Proposed for Authorization by Legislature,
To Conform Existing Authorized Rule
To H.B. 2427 Passed by the 1993 Legislature, and
To "The Family Protection Act of 1992"

 KEY TO MA.'RKING_S“

Underlined language is new language regquired by 1992
or 1993 legislation.

In addition there are some ‘''cleanup'" and other
changes that are also undaerlined. Thegse include, but are
not limited te, expanded section headings, elimination
of the word "assailant', noting the officer's authority
to arrest pursuant tc a capias, correcting the
instruction of when to "Mirandige" the accused, and, most
importantly, a change in the procedures cofficers should
use when arriving at a domestic wviclence scene to
procedures which further study has shown will be less
dangerous to the officers.

Language which is struckthroeugh is language which
is to be deleted from the versicn of the Rule which was
most recently authorized as a final Rule by the
legislature. (Vhen section numbers are changed to
accommodate new sections, the old section number is not
always shown and overstruck.)

A previous Emergency Rule was filed January 8, 1$93,
but was not submitted to the legislature in time for its
authorization as a final rule by the 1593 legislature.
Language which was new in that Emergency Rule, but which
had to hbe deleted to propese this version, has baen
entirely removed, and it is not shown in any form.

For a version of this Rule which is marked to show
which underlined changes were 1392, 1993, “clean up" or
other, contact the Governors Committee on Crime,
Delinguency and Corrections.

Proposed Emergency (1993) and Amended (1994) Rule.
Dmaft 11U as proposed by the Governor’s Commitiee on Juae 15, 1993 —~ Page i.
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LEGISLATIVE RULE
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION

SERIES 3
POLICE RESPONSE TO DOMESTIC VIOLENCE

1.1. Scope. - These
_legislative rules establish law
enforcement ‘to domestic

response
violence. :

. 1.2.
48=-2A-9
1.2, Filing Date. =--
1.3. Effective Date. --

2. §149-3-2. Purposes.

2.1. The principal purpose of
these rules and regulations is to
establish guidelines and procedures
to ke fecllowed by police officers and
other personnel involved in the police
response to domestic calls.

2.2. Other purposes and goals
of this preotocol are:

‘ 2.2.1. To reduce the
incidence and severity of domestic
viclence by establishing arrest and
prosecution, rather than mediation,
as the preferred means of police
rezponse to domestic viclence;

2.2.2. To afford
maximum protecticn and support to

Authority. -- W. Va. Code

victims of domestic viclence through
a coordinated program of law
enforcement and victim assistance;

'2.2.3. To ensure that law
enforcement services are as available
in domestic violence cases as they
are in other criminal cases; .

2.2.4. To promote officer
safety by ensuring that officers are
ag fully prepared as possible to
respond to domestic calls; and
2.2.5. To help reduce
police resources consumed in
respending to domestic violence by
reducing the number of police
interventions reguired for any
particular household.

3. §149-3-3, Scope of Coverage;
Definitions: Domestic Viclenca
Protective Orders.

3.1. 2+~ For purposes herein

the term 'offlcer", "law-enforcement
cfficer”, or "police officer™ shall

refer to a_chief, sergeant or member

of any municipal poljice force or
department aay-eiby—police-effiger,

a sheriff, a sheriff's deputy, an

appeointed security officer of a state

universit or college or the
Superintendent, or an officer or

member of the West Virginia Division

Proposed Emergency (1993) and Amended (1994) Rule.
Draft 11U as propesed by the Governor's Committee on June 15, 1993 — Page 1.
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of Public Safety
Peﬁe‘eﬂ i -

. ] As used herein,
- unleéess the_context‘aLeariyrreqU}res‘

3.2 i

othérwise:

. 3.2.1, 3+~i+i~ "Family
violence™ . or
occurrence of one or more of the
following acts between family or
hougehold members who reside together
cr whe formerly resided together:

Attempting to cause or intentiocnally,
knowingly or recklessly causing

- physical harm bodily—injuey with or
without dangerous or deadly weapons;‘

Placing ~ another in _ reasgonable
apprehensicon of vphvsical harm by
physigat—menacse—another—in—foar-—of
. 5 bodili_ind ;
3.2.1,3. 3+1ri~3~
Creating fear of phyaical harm bodily

indury by harassment, psychological
abuse or threatening acts;

3.2.1.4., 3vivivde
Causing or attempting to cause another

to engage involuntarily in any gexual

act by force, threat of force, or

"abuse” means the

duressg; Sesual—abuge.

3.2.1.5, Svielesr

Holding, confining, detaining or

abducting another person_against that
person's will.

3.2.2. Z+i=2~ TFamily
or household member™ means spouses,
persons living as sepouses, persons
who formerly resided as szpouses,
parents, children and step-children,
current cor former gexual cr intimate
partners, e+ other persons related by

blood or marriage, persons who are
presently or in the rvast have resided
or cohabitated together, or a person

. with wher <Re2 a2lleged victim has a

child dn common. — OeR6SRFGHALEY—er.
.-:7 b { . ! n F

relatives—of the othe= gpoupe st
; ; ; efiniti
n bl " " "
. e e to
e 3.340 3+%v Domestic violence

protective orders are to be congidered
criminal in nature. Any and all law
enforcemert officers’ who ‘are sworn

‘officers in the State of West Virginia

shall be responsible for the initial
service of all protective ordera in
order to ensure the most prompt
service o¢f the prctective order.
Service may be performed on any day
including Sundays and heolidays. No
law enforcement officers shall refuse
to serve pleadings or orders in
domesatic violence protective order
actions.

3.4, —3+3— A _protective order

ig in effect for as long as the order

~pavs it is in effect except:

3.4,1. 0 3,33, a

. protective order loges itg

effectiveness if 3 temporary circuit
court crder which dees not extend the
protective order ig gsigned by a family
law master or judge, or if a final
erder is signed by a judge, if:

3.4.1.1.—3+3+1vir
The temporary or final order was
entered in a diveorce, geparate
maintenance or annulment action

Proposed Emergency (1993) and Amended {1994) Rule,
Draft 11U a3 proposed by the Governoc's Committes on Jupe 15, 1993 — Page 2.
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between the same parties, and

3.4.1.2. 33T,

The temporary or  final order was
entered afrer “he date of the issuance
cf the preotective order. '

3.4.2. —3+3-2~ A
protective order's effectiveness is
extended bevond the date the grder
s‘ays. its expires if:

3.4.2.1. 2 3v2ix
The protective order has been extended
by _another order in the same case, or:

S . 3:4.2.2. 3+3vEi~
. A _divorce, geparate maintenance or
.annulment _suit between the ‘same

parties hag been filed while the.

protective order is gtill in effect
by its own terms,

3.5. 34+ An order iggued in
any county in Weat Virginia is in

effect  in all ecounties in West
Virginia.

3.6. 3~5+ Any protective order

igsued by the court of another state

shall be given full faith and credit
and enforced ag if it wag an order of
this state if its terms and conditicns
are substantially gimilar to thcsge

which may be impoged by thisg state,

4. 8§149-3-4. Dizpatch.

4.1. Digpatchers under the
supervision of a police department or
who gerve multiple police departments
should dispatch domestic calla in
the same manner as any other call for
police asgistance, in accordance with
the priority criteria prescribed by
generally applicable department
procedures. Whenever possible, the
dispatcher should assign a back-up
unit.

4.2. . The di‘spatcher receivi-hg

.a domestic call s_lhoug.'d_ argempt to
elicit from the ¢&aller .and _should. =

commuhicate zo the responding officer
as much of the following information,
in the fcllowing crder of importance,
as time and exigencies of the reported
incident allow:

4.2.1. The nature of the
incident;

4.2.2. The address of the
incident, including the apaktment
number or. the name of the .business, -
as appropriate; :

‘ 4.2.3. A telephone number
where the caller can be called back;

4.2.4, Whether weapons
are inveolved;

4.2.5.
ambulance is needed;

whether an

4.2.6. wWhether the
suspect is present and, if not, the
guspect's description, direction of
flight, and mcde of travel;

4.2.7. Whether children
are at the scene;

4.2.8, Whether any party
is uging or is under the influence of
alecohol or drugs;

4.2.5. Whether a
protective order is in effect and
whether an affidavit to enter the
premises exiasts; and

4.2.10. Whether &
criminal warrant is cutstanding on
the guspect; and

4.2.11. Whether the

Proposed Emergency (1993) and Amended (1594) Rule.
Drat 11U as proposed by the Governer's Committee on June 15, 1993 — Page 3,




e

149 CSR 3

suspecy has been released on bail on

2 charge of a crime agains: _a faml’v_
or nousehold medber, orp ap assaulc or -
pther of"ense againgt a child, with

contact .

’ condj_r. ~ns on bail re a—d;_.z
with the vigtim or complainant.

4.3, If the caller is the
victim, or if the caller is a witness
to a domestic incident in progress,
the dispatcher should keep the caller
on the telephone and should relay
ongoing information provided by the
caller to the respending officer. The
digpatcher should tell the caller that

help is on the way and when the caller

can expect the pol:.ce to arrive.

4.4,  If the dispatcher has
" réady . access . tc police department
records that indicate whether the
parties involved in the incident have
been involved previcusly in domestic
incidents or that indicate whether
there is a protective order involving
the parties in effect, the dispatcher
should consult such records and radio
any relevant information to the
responding officer.

4.5. If the dispatcher has

reason to believe that the subiect ig
on bail for a crime againat a family
or hougehold member or an agspault or
other offense againat a child, and if
the dispatcher has ready access to
magistrate court records that show
whether there are conditions on bond,
the dispatcheyr should consult such
records _and radio any relevant
information to the regponding officer.

5. $§149-3-5. IsitialPeliee Officer
Response~—  Approaching the Scene:
Initial Contact: Establishing Control

of the Scene; Arresting at the Scenms;

C\ixlt.o:iglr Won Scenl Investrig;tricrm.

s.1. App-—oa*hlng the scene.

- 5. l.-.r -The. responding
~fficer should appreach the scene of
¢ dispute as one of hlgn
‘nenever possible, two officers
spond 2o a dcmestic call,

5.1.2. The officer sheould
obtain all available information from
the dispatcher before arriving at the
scene and should notify the dispatcher
upon arrival.

5.1.3. Most officers

injured in domestic violence reaponses

are harmed during the approach to the
incident. 7The incidence of ambush isg
two and cne-half times higher in
domestic gsityations than in responding
to_other tvpes of incidents. Unless
the circumstances of a particular
incident require different measures,
fellow the approach occedureg get
out in the remainder of this section.

$.1.4. Apprecach the scene
inconspicuously. Do not usgse sirens

or lights in the immediate area of the
scene of the incident.

5,1.5. Do _not park

directly in front of the immediate
gcene of the incident.

5.1.6. Xeecp a safe exit

route in mind.

tgency (1993) and Amendsd (1994) Rule.

Proposed Eme
Draft 11U a5 proposed by the Governor's Commitiee on June 15, 1993 — Page 4.
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5.1.7. Be alert for-
employment of weapons f"orn doors,
ndows,  or nea*bv veh:.c:les. -

she.

w3

$.1.8. Be alert for
perseons moving away from the immediate

scene of the incident.

£,1.9. Employ other

standard precautionary measures for

approaching high rigk incident scenes.

S5.2. Initial contact with

csccupants.

s.2.1. he responding
officer should identify himself the
- folcer as a police officer, explain
Ris- cfficder's presence, and’
.request entry into ' the home or
buginess. The officer should ask to
see the person who ig the subject
of the call. If the perscon who called
the police is someone other than the
subject of the call, the officer
should not reveal the caller’'s name.

£.2.2. The officer may
enter and conduct a search of the
premises relevant to the incident if
consent has been given to do so. If
a domestic relations protective order
ig in effect, written consent to entry
may have been given by the victim and
be on_ file. The sgearch will be.
limited to search for cother suspects,
victims, witnesgses or evidence
connected with the alleged domestic
incident.

5.2.3. If refused
entry, the officer should be
persistent about seeing and speaking
alone with subject of the call. If
acceas to the subject is refused, the
officer should request the dispatcher
to contact the caller if the caller
is the subject of the call. If the

7 to observe,

,wounded

officer leaves the scene, the cfficer
should drive by and observe
frequently.  If

te public property (the street) and

observe the premises. In some
_ circumstances, forced entry will Dbe
necessary and appropriate. Forced

entry may be appropriate when the
regsidence areas shows signe of a fight
or scuffle; or when a pers{:n from
inside _the residence <calls for
agssigtance or is velling; or when a
person from inside is visible and the
officer observes that the person is
injured or. is otherwise in
need of ass;stance

" Establishing Control of

the officer.remains)

f£He . of‘;cer should "’ move

5.3,
Scene. Once at the immediste ascene’

of the incident inside, the responding
officer should establish control by:

5.3.1. Identifying
potential weapens in the surroundings;

5.3.2. Separating the
victim and the aseailant accused when
circumstances are appropriate;

$.3.3. S+3~4. Assessing

injuries (including inquiry about
pessible internal injuries),
administering first aig, and/or

.notifying emergency medical services;

5.3.4. 5+3-5 Identifying
all cccupants/witnesses on the
premises; and

5.3.5. 5+3+6 Separating
occupants/witnegges from the victim
and accused and keeping them out of
hearing range (toc aveoid compromising
their witness status).

£.3.5.

Propoted Emergency (1993) and Amended (1594) Rule.
Draft 11U as proposed by the Governor's Committze oo Juns 15, 1993 — Page §.
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Reszraininig the assailant acggused if
removing the assaiiant
pazrol gar if immediate:

necessary, and
accused to the

X arrest 15ﬁﬁ}&f&ﬂé@daueb0flzedbecause

the officer cbserves a violation of

a pall condition, because the officer
cbserves a viglation of a_protective
order, because the Q‘ﬁ*cer _observes
the commisgsicn __of a felonv or
misdemeanor, because the officeyr has
probable cause to believe that the
gugpect haz committed a felony,

because an arrest warrant or circuit

court attachment crder has previously
or a capias _has been

been cbtained
issued, or bacausge arrest _ig
authorized under the next subdivision

of thig Secticn:

oo 5.3. 7. Arresting the
accused at _the scene. ., __Arresting the

accused at the scene of the alleged

viclaticen #s authorized by this
subdivigion for the purposgse of
protecting the health or safety of
either the alleged vwvictim, the
officer, or another person at the
scene of the wviolation while the
officer is obtaining the written

gtatement of a victim or witness
required in 5.3.4.3. or seeking the
magistrate's avthorization for arrest
recquired in 6.3.4.3. The arrest
authorized by thig subdivision may
cnly be made when:

Circum—
the

5.3.7.1.
which convince

stancesg exist

officer that a danger exists to the

health and safety of the alleged
victim, the officer cer another persen;
and

The
credible

503,712!
determines__ _that

cfficer

corroborative evidence exigts, as that _

term ig defined in Section 6.3.7. of

this Rule, to believe that an assault
or a battery of a family or household

_ the following subdivisions: .

A willingness
_ witnegs £o execute a signed statement.

_cont;nue to keep

_only to protect

LAtcusged,

member has ocourred; and

B . ) 5.3.7. 3 The ”
‘officer either a3 ‘has . obtained. a
signed statement from the alleged

victimor a witness that the essential

elements of the offenge occurred or

b) hags been presented with verbal

occurrence of the essent;al elements
of the cffense and been informed of
cf the victim or a

5.3.8. The officer mav
QE_EEEHEQQ_EEL__H

who ' was arrested pursuant " to
Subdivigion 5.3.7. of this Sectlon in’
‘ag’

5.3.8.1. Becauge

. the purpcse of an arrest pursuant to

subdivigion 5.3.7 of this section is
the wviectim, the
officer, or another person at the
scene of the alleged offense, while
the officer cbtains a written
statement and/cor authorization from
2 magistrate, the officer generally
cenly has the authority to keep the
accuged in custody at the scene. If
avtheorization isg obtained froem the

magistrate, the officer should then

follow the relevant procedures set

out in the other provisiona of this

Rule to investigate the scene,
effectuate the arrest, procegs the
provided other on scene
aggistance and so cn.

5.3.8.2. If the
v1ct;m or witness who was willing t
make a written statement then refuggg
te do soc, the accused must be
immediately releaged. If thig occurs

Ehe officer should provide for the

safety of the victim and cther persons
to the extent peossible, including

Emergency (1993} and Amended {1594) Rule.

Proposcd
Draft 11U a5 propoted by the

Gaoveroor’s Committee oa June 15, 1993 — Page 6,
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wsing the procedures set out
Secticons & aﬁd 3 of th 3 Rule In
addj.z.q_on, the of flCE" srﬁ.ou'lc} alu.a.as,

‘,lf DOSSlble, adv‘se the vxc ] be cre‘

" the *‘elease _hat the accysed is qo:.nq

Lo be re‘eased. If it is not Eossxble
to advise the wictim before the
release,
immediatelv take steps reasonabe
calculated £o advise the victim of the
release as soon as_possible.

5.3.8.3. 1f the
cfficer, or another cfficer acting at

the reguest of the officer making the

arrest, ;s able to communicate wlth.
a magistrate and the magistrate denies

avthorization for arrest, the accusgg
~must be immediately released. If this
.occurs the officer should provide for
the safety of the victim and octher
persong  to the _extent possible,
including using the procedures set oug
in Sections 8 and § of this Rule. In
additjon, the officer should always,

in.

the off;cer should _alwavs

if possible, advise the victim before
the releasge that the accused is geoing

to be releagsed. If it is not posgible
to___advige the the

victim before

releage, the officer should always
immediately +take gteps reasgnably
calculated to advise the victim of the

release _as gsocon as posgsible.

5.3.8.4. The
officer should only take the accused

from +he gcene in custody without

authorization from the magistrate as

recquired by Section 6£.3.4.3 of this

Rule if all of the following

conditions apply: A) A proper written

statement by a victim or other perscn
has been signed; and B) After making

every practicable effort to
communicaste with the magistrate (See
Section 7.3.3 of this Rule) the
officer hag not been able to
commupicate with the magistrate; and

C} Circumstances exist which convince

Proposed Emergency (1993) and Amended ([994) Rule.
Draft 11U 21 proposed by the Governor's Committee
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that a darnger continues
the health and safety of
‘:ra'o“i;e* or

the officer
te exist fto
the allszed

NATT LT

angfher parsah who wag at the scene
if the accused is released before -he_
officer can communicate with a

Appear

.appearances in eriminal cases in Rule

magistrate. If the offjicer takes the

accused from the scene in custedy
without authorization from the
magistrate pursuant to this

subdivision, the officer must feollow

the procedures in the next gubdivision
{5.3.8.5) of this Section.

5.3.8.5. leaving
scere before arrest authorLzed" If’
the offlcer takes the gccused frOm
the scene in custody pursuant to the
immediately preceding subdiviagion of .
thisg Section (5.3.8.4) or"
Section 7.2.3 of this Rule without
authorization from the magistrate,
the officer must proceed directlv to
a locaticn where the officer
reasonably expects to be able +to
regquegt telephonie or oral

authorization from a magistrate. Such
locations include, but are not limited

Lo, a nearby phone, an area where the
officer's radia will work so the

officer may communicate or arrange to

communicate with the magistrate at the

eofficer

magistrate's cffice or the
magigtrate's other location. If the
officer is proceeding to the
magistrate's office er  the
magistrate's other location, +he

must continue to use the
officer's radio to communicate with
the magigtrate or, if practicable, to
arrange to communicate with the

magistrate before going that far. In
no_ _cage ghall the officer keep the
accused in custody later than the next

required time for +the on  calld

magistrate to contact the dail and

as provided for initial

1l of the Administrative Rules for the

oa Jupe 15, 1993 — Page 7.
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Magistrate Courss in West Virginia.
The accused mav be detained in the

Same warrant as 2 person, under g*ra_;‘

for anv o*heP M sdemearar.;

SQS.QLW When arrest ig
made to subdivigi 5.3.7
of th‘S gection see also: -
~Section 6.3.6. ¢f this Rule reqard;ng
communications through a dispatcher;

-Section 6.3.7. of this Rule regarding

the _ definition ___ of "eredible
corroborative evidence;

—Section 6.4, of this Rule regarding
factors not_to be considered in making

the arrest;

. =Section 6.5. of this Rule réQarainq;'

the officer's decision to make the

arregt;
~Section 7 ‘of this Rule reggrd;ng
effectuating the arrest: and ,

‘=Section 10 of this Rule regarding
processing the accused. .

5.4. oOn-scene linvestigation.

5.4.1. The cfficer
should conduct nvegtigation usin
the same precedures that the officer
would wuage in _any other on-scene
criminal investigation unless the
procedures provided by this Rule,
which are epecially applicable for
pelice officer response to domestic

violence equire @ifferent
proceduyres,
£.4.2. While

conducting the investigation the
cfficer ghould attempt to egtablish

the exigtence of credible
corroborative evidence_ __and the

williingness of the victim or another

witness tc sign a written statement.
These are requirements for the officer

to_arrest the accused for an asgssault

batte against a amil or
household member without a warrant
upcn telephonic or oral auvthorization

© -shéuld -use | supportive

by a magistrate.

§.4.3. -Bed+k = iThe

" responding’ officer should. interview
- tHe victim

eRd—she-asSoilaens as fully

as circumstances allow <to inguire

about the nature of the dispute. The
s, D 1 (o

. c . :

5.4.4. &S~4~2 The officer
should ensure the victim's safety and
privacy by interviewing the victim in
an area apart from the assaiiant
accused, WLtDEBSGS, and bystanders if

IpossLble. . - '
£.4.5. Canansy In
quest;on;ng ‘the wvictim, the officer

interviay
techniques. The officer should ask
the wvictim about previocus domestic
ingidents, their fregquency and
severity. The officer should not tell
the victim what action the officer
intends teo take until all available
information has been collected.

5.4.6. When interviewing
the wvictim +the officer should
determine whether the victim alleqes
facts which conatitute all of the
elements of asgault or batterv. If

ge, the officer should inguire whether
the victim is willing to sign a

‘statement containing thope facts and,

if _necessgary, advigse the person that
such a gtatement is one of the
tequirements before the officer can
geek authorization to make an arregt
without leaving the scene to obtain
A warrant. The officer should also

re ou st abuge or other
crimes to_ aid the officer in
evaluating the dangerousness of the
acguged.

5.4.7. The responding
cfficer should interview the accuged

ﬁqudEhuqux;uﬁn)uﬁAnumkdU%MHhk
Draft 11U a5 proposed by the Governor's Committee on June 15, 1993 — Page 8.
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a fully as circumstances allow o
inguire about :‘rg -"a ure of the
dispute. _

paestionod In order to avoid

disputes over the admisgability of
statements made bv _the accused, the
cofficer should advise the accused of
the Miranda rights of the acgused
before asking the accuged any
gquegtions if 1) the offjicer has

arreasted the accused Eursg_g_gt o, .

sections 5.3.7., 6.3, or 7.2 of this
Rule or 2) if the officer has said
anvthing tc the ascused which could
" have led the accused to believe that
the officer had placed any restraint
on the liberty of the accuged, or 3)

if the offiger hag focused the
investigqation on the accused. Srd+3r

The officer should be alert _to

possible ingriminating gtatements,.

5.4.9. %&+d+r3d+ If the
accuged has fled the scene, the
cfficer should solicit information
ag to the possible whereabouts of the
accused (place of employment,
relatives, friends, etec.}.

. . 5.4.10. B~d+4+ If the
diaspatcher has not advised the officer
of the existence of a protective order
or conditions of releasgse on bail, the
cfficer should ask the victim whether
there is such an order por such bail
conditions and, if so, if the wvicktim
can produce a copy of the protective

order or bail document and what county
and court or magistrate the order or

document was issued from. The officer
should attempt to contact a lecal law
enforcement department apecified by
the victim to verify the existence of
a valid protective order or contact

the maglistrate court to ver.fy the

o gondificns of release on ball. Law

erforceﬁe“' ofchers s’“a“_ enforce all‘ :
orders fSOm ‘the magl stra*e court of

anv cournt regard’ ess of certification,
Lawenforcement cfficers shall enforce
all walid protective ordera (See
Sgction 6.3.2 of this Rule) regardless
of whether or not the accused has been
served with the protective crder.
When law enforcement officers observe
any violationg of bail conditions the
officer knows has bee set in cases of
crimes between family members_ox in
gituations. of alleged child abuse, .

including the presence. of the accuged’
at the home of the victim in violation
of such a bail condition, law
enforcement officers ghall arrest as

‘authorized by Sectien 6.1.1 of this

Rule Law enforcement officers shall
enforce all protective or similar type
orders that have been gntered bv
courts eerstified from outzide the
State of West Virginia if the terms
and conditions ¢f these orders are
gubastantially similar to those which
may be impoged by thig gtate.

S5.4.11. Evdabr The
cfficer should interview any witnesses
as fully and as scon as circumstances
allow taking down names, addresgses,
and other relevant information. When

n the officer
ghould determine whether the victim

alleges facts which constitute all of

the elements of assault or battery.
If so, the cfficer should inquire
whether the witnesg ig willing te gign

a statement containing those facts
and, if necessary, advise the pergon
that guch a gtatement is one of the
reguirements before the cfficer can
seek authorization to make an arregt
without leaving the scene to gbtain
a warrant. The officer should algo
inguire about past abuse or other

crimes  to aid the cfficer in

Proposed Emergency (1993) and Amended (1994) Rule.
Draf 11U as proposed by the Governor’s Comaxittze oa June 15, 1993 — Page 9.
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evalusting the dangercusness of the
acrsused.

TTvsselya. Y TEiaLs.
Children sbculd be irterv‘ewed in a
manner appropriate to the chi ld 8 age.
Signs o©f +trauma and any apparent
healing of wounds on the child should

be noted by the cfficer.

5.4.,13. i, The
cfficer should cellect and preserve
all physical evidence reascnably
necesggary to support presecution,
including evidence substantiating the
-victim's injuries, N evidentxarx
articlies that substant;ate the attack
. {weapons, torn clothing, etc.), and
. evidence recording the crime scene.
. The -officer should ensure ~ that
photographs are  taken of visible
injuries on the victim and of the
crime scene.

5.4.14. 5—4+5. The
cfficer should encourage the wvictim
to seek medical attention for injuries
that do not require emergency
treatment at the scene. The cofficer
sheould inquire about injuries of the
victim that are concealed by clothing
or otherwise not readily apparent.
The officer should advigse the victim
tc have photographs taken if injuries
.later appear.

5.4.15. ir5. Al)
physical evidence should ke
collected, ncted in reports, and
vouchered as in other c¢riminal
investigations.

6. §149-3-6. The—Arrest—Dacisieon,

Arrest Authorization: Credible

Corroborative Evidence: Factors not

officer is_authorized to arrest and
shall arrest. the suspest adoyus

— P . o ‘ RS "
6.1.1. Whnen the cfficer

observes any vislatiorn of a bail

condition, including the presence of
the accused at the home of the victim
in violation of such condition, set
in cases of crimes between family
members or in gituations of alleged
child abuse: or

6.1.2. &+23. When the
officer observes the violation of a
valid protective order (e.g. presence

,at the .residence or victim's job

Place) &nd the officer has actual.
knowledge that a wvalid protective
order exists, unliess the accused was
not served with the order and did not
ctherwise have notice of the order
and_its contents. The officer shall
arrest the suspect if the suspect® s
presence viclates a protective order.

6.2. In cgircumstances other
than those provided Section 6.1. of

this Rule and if the officer has not
already made an arrest at the scene
pursuant to 5.3.7. the & The
responding cfficer should arrest the
aggai-lant accused whenever arrest is
authorized as set out in subdivision 6.3
of this Section. If the officer
decides not to arrest, the officer
must include in Bis the officer's
report of the incident a detailed
explanation of the reasons why an
arrest was not made.

6€.3. &+2. Under current West
Virginia law, arrest in circumstances

other than those provided Section 6.1

ef this Rule is authorized in the

. following circumstances:

6.3.1. r2d. When a
misdemeanor or felonvy a-—misdemcanos

Proposed Emergenc yﬂ%ﬂ}uﬂAmq@ﬁ(w%)mk
Draft 11U a3 proposed by the Governor's Committee on June 15, 1993 — Page 10.
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6?fﬁf‘&hf€ﬁ@#~6?ﬂﬁ4‘hag Deen committed

. an% the officer of angther person

. obtains o has prev\ouslz obtained an

warrant, or when =z capias has
cr when a circuit ‘judge
attachment order..

arrest
been _igsued,
has signed an

6.3.2. vz, wWhen
the officer observes the commission
of a felony cr a misdemeanor.

6.3.3. vt When
the officer has probable cause to
believe that the suspect has committed
a felony.

the
cfficer: o - e e
£.3.4.1. Observes

credible corrcborative.evidence that
a misdemeancor agsault or a battery

has occurred _by one familvy or
household member _againgt ancther
family or household member;

6.3.4.2., Has
cbtained a signed gtat nt from the

alleged victim_ or witness to the

alleged offemge _which _has been
voluntarily and knowingly executed and

which_getg forth cts_congtitu

the esgentxgl elements of the alleqed

"”fled theé scene,

reguired by this
iNogwithstanding crher
definiticns or provigions of. :hiﬁ
Rule, ‘for the purcose cf ° <hisg
subdivision ‘and West Virginia Code
§48~2A-24(a1{3) 19983, "another
officer” {ncludes a digpatcher if <he
digpatcher is emploved by or otherwise
controlled and trained by a law
enforcement agency such that th
officer determines that the dispatcher
can reliably communicate necessary
information between the magigtrate
and the arresting officer.}

avtherizasion
provision,

'6.3.5.

.the autherity to
the i ediate;z

;r:est parsfgnt to

”“contxnues after thg,offlcer 1eav4;ithe'

scene, if, at the time the officer has
tha opportunity to arrest, danger

exists that would have allowed the
pfficer to arrest an accuged hefore
leaving the scene prusuant to Section
7.2 of thig Rule, but the officer
should, at the _officer's next
reasonable opportupity, chtain_ a
warrant.

6,3.6, BBy Credible
corroborative evidence.
Communications etween the fficer

and _the magistrate pursuant to

offense; and " gubdivision 6.3.4.3, of thig Section
- : “yégardin the talephonic or oral

6.3.4.3. Hag authorization fo arrest hall

received oral or telephonic constitute the emergency respconse of

avthorization fromamagistrate havin
jurisdiction over the alleqed coffense
to arrest the pergcn after the
magistrate has been presented with
information sufficient to satisfy the
magistrate that probable cause exists
to believe that the alleged coffense
wascom@itted- Another cofficer acting

the request of the officer
observing the credible corroborative

the magistrate to _ this domestic
viglence matter, but not an initial
appearance in this criminal case, for

the purpoges of Rule 1 of _the
Administrative Rules for the

Magistrate Courtg of Wegt Virginia,

The accuged may be detajiped in the
game manner as a persgon under arrest
for _any other misdemeanor.

6.3.7. For the

e

Emergeocy (1993) xad Amended (1594) Rule,

Proposed
Draft 11U as proposed by the

Governor's Committee on June {5, 1993 — Page 11,
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purposes of thig_ PRule the term
"credible corvoaborarive evidence”

‘means ewvidence” that 1s ‘worthy . of

.pelief and _corresponds  with  the

gllegations of one or meore slements
of the offense contained in the
written statement. It includes, bu<«
is not limited to, the evidence listed
below: .

§.3.7.1. &~a-br3.

leged victim such

Condition of _the
as: | T —

-one or mere scratches, cuts,
abrasions, swellings or cbvicus

rednesseg;
-missing hairy T
~torn cleothing or clcthing in

disarray:
—obgervable difficult

effects of choking or a body blow;
—¢cbkservable difficultvy in movement
cocnsistent with the effects of a body

Blow or other unlawful physical

contact; o o
—observable breathlessness coupled

with other physical exhaustion;
—obgervable, otherwise inappropriate,
exaggerated startie responsgse;
—observable, otherwige inappropriate
hvperalertednesgg;

~¢cbservable, otherwise inappropriate
numbed respoense behavior or
inccherence; . -

~uncongciousness.

(Note that if phvsical condition

ig severe enough for the offense to

constitute a felony, such as unlawful

er malicious wounding, then arrest

should be made uging normal procedures
for felony arrest based on probable
cause. Sece £.3.3.)

£.3.7.2,

Condition of accused:
—phvysical injury or other conditionsg

similar to those set out for the

O35 7

in breathing-

or bresthlessness consistent with the Other:

conditicrn of the wvictim which are

y

consigtent with the allesed offense

‘or .allsced azts cf seif defense by

the victims 7

, _ 5.3.7.3. #v3v6d
Conditicn of =cene: )
—Damaged premises or furnishings,
ingiudiné but neot limited to locks,
windows, doors, telephonesg;
zRlleged weapon present inconsistent
normal storage of firearm or
incongistent with normal storace or
use of other potential weapon ({such
ag kitchen knife in living room):

~Qther unusual items signif;cant to

places.

allegations 'in otherwigse inappropriate

6:3.7.4. 63,64

—Statements by accused admitting cne
er more elements of the offense;
~Threats similar to or consistent with
allegqed offense made by accused in
presence of an officer;

—Audible evidence of disturbance heard
by dispatcher or other governmental

employee or agent receiving request
for police agsistance:

“Written statement by reliable person
who actually saw or heard the alleged
effense.

§.4. &3+ The officer should
not consider the following factors in
making the arrest decision:

€-4.1. 31~ The

.marital status of the parties.

6.4.2. B The
ownership or tenancy rights of either
party.

65.4.3. LS B Verbal
assurances that the violence will
stop.

Proposed Emergency (1993} and Amended (1594) Rule.
Draft 11U a3 proposed by the Gevernor's Commitiee oa June 15, 1993 — Page 12.
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‘ 6.4.4. B33, A claim
by the agcused <that the viz:iim
-p:ovcked or pe:oetua:ed the viclernce.

: 6 4. 5- R
Speculation that the victim will not
follow through or cooperate with
criminal prosecution (whether based
on prior incidents involving the same
victim, the victim's hesitancy about
pursuing prosecuticon, o©or any other
factor}.

6.4.6. o35, The
dispesition of any previous police

calls anolvxng the same victim or

" accused.

- 6.4.7, vt

Speculat;on that the arrest may not’

lead to a conv;ct;on.

6.4.8. 3B, The
existence or not of a current
protective crder (except insofar as
the violation of such an order might
justify arrest).

6.4.9. Lv3rS, The
victim's emotional state.

6.4.10, 316~
Concern about reprisals against the
victim.

6.4.11, 33T,
Adverse financial conseguences that
might result from the arrest.

6.4.12. &+3-12. That
the incident occurred in a private
place.

6.4,13. &+333~ The
racial, cultural, social, political,
or professional position, or sexual
orientation of either the victim or
the accused.

Proposed Emergency (1993) and Amcudad (1944) Rule,
Dra 11U as proposed by the Gov "1 Commitise

. &4. It lsg the officer's

N
1

&.

LH]

resgonsitility to decide whether an
- aprest should. be.. made un1ess the
‘SEficer is reculred to maﬁe 'Zn arregh

(See Section 6.1 of this Rule.). The
cfficer, therefore, should not
consider the victim's opposition to
arrest and should emphasize to the
vigtim, and to the accused as well,
that the criminal acticn thus
initiated is the State's action, not
the victim's acticn.

6.6, &5, If the officer
arrests for the commigsion of a crime,

the officer .should confiscate all = -

weapons used or brandished in the
comnission of the crime, and such
weapons should be held as evidence

' for prosecution; Provided that this

section does not authorize a search
of the premisea unless a search
warrant has been cbtained or consent
was given by <the occupant of the
premises.

7. §149-3=-7, Effectuating the
Arrest; Arresting at Scene Bafore
avin "Bva Practicable Effort™

to Cclgggicgte with Magistrate.

7.1. The responding officer
should take the accused inte custody
ag scon the officer is authorized, or
learnas that the officer is authorized,
to make the arrest. as-—a—warrant-for
fhe—arrest—of +the-—aosgused—has Dbeen

besined . P
7.2, Arresting "at scene"
before leaving. When an_ officer

obgerves credible corroborative

avidence of a misdemeanor assault or
battery {which the officer did not
obgerve) by one family cor househeld

member against another family or
household member, and when the officer

is proceeding toc make an arrest
without a warrant for that offense on

oo fune 15, 1993 — Page 13,




14% CsR 3

the baSLs of a written statement. and
telechonic or oral autbo*x*atlo
a4 majistrate: B T

, . o '7.2.1: . If the pfficer
has not ve:r _obtained the . signed
statement of the victim or a witness
as _required as _set out in Section
6.3.4.2. of this Rule, the officer
should first obtain the gtatement, and

7.2.2. If the cofficer
hag not vet received oral or
telephonic authorization from __a

magistrate to make the arrest, then

the officer oxr another.officer at the

.8 estlg cfficer's r _should

make 'every practicable effort to

obtain the authorizatiohn required by
Section 6.3.4.3, of this Rule, .

7.2.3. If the cfficer
hag obtained the signed statement, and
if the officer _bas made every effort

practicable . effort to obtain

authorization and has not been able
to communicate with the magistrate,
and if the officer determines that
circumstances exiat which_ convince
the officer thatr a danger would exiat
to the health and safety of the
alleged wictim, ancother person at the
gscene, or the officer if the officer
ieavea the scene without arresting
the accused: -

7.2.3.1. The

officer should make an "at scepe”
arregst of the accused as authorized
by West Virginia Code §48-23-314(b) and
take the agccused_ from the scene in
cugtody without authorization fromthe
astrate. he o hould then
ollow Section 5§.3.8.5 of thig Rule
which sets out the procedures to be
followed when the accused igs taken
from _the scene in_ custody before

communicating with a magistrate,

7.2.32.2, If the
Qf iter subsemeently ﬁcmrur*ca;es with

the ma QLEEEETErand the magistrate does

‘not authorize. ccnt;nped arrest of xhe

accused the off.zer should folleow the

precedures set out in Section 5.3.7

of thig Rule.

7.2.4, If the officer has

ghtained the signed gtatement, and if
the cofficer has made egvery effort

racticable effort to obtain
authorization and has not been able

to communicate with the magistrate,

and if the ofi;ce: determ;nes there

. . | - . ayr  if-  the
‘officer ;egves the gcene without

. arresgting the accusedz

7.2.4.3, The

7Bffiée; should follow the procedures

set ocut in Sectione 8 and 9 of th;s
Rule; and -

, 7.2.4.2.. Whether

er not the victim accepts any other
asgistance from the officer pursuant
to _Sections 8 and 9 of this Rule, if
the officer hag determined that the
accused gheould be arrested, then the
cfficer shoul continue to make
effortas to obtain telephone or_ oral

authorization to make the arrest and
return and make the arregt, or the

officer should proceed to obtain a -

warrant at the officer's next
reasonable opportunity to.-de so and
return or arrange for another officer
to return and make the arrest.

7.3. "Every practicable effort”
defined.

7.3.1. There are places
and times when the officer will not

have the capability to comqpunicate
with_the magistrate from the gcene,
or times when the officer has the

capability and hag attempted to do

Proposed Emerpency (1993) ead Ameaded (1994) Rule,
Draft 11U as proposed by the Governoc's Commitice on Juna 15, 1993 - Page 14,
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S50, DLt the magistrare has oot

resconded after a reasonable number
2 reasonable Tesiod
of time irm light of the circumstances .
at the scene ard ~ _the . other

of. atrerpis cver _

respoaAsibilities of the officer. In
some of these circumstances it would
be dangerous foc the wictim gor others
at_the scene if the cfficer left the
scene without arresting the accuged.
Thig danger can exist even if the
officer follows the procedures set
gut _in Sections 8 and § of this Rule
for __cases _ when _arrest is _ not
authorized and for other agsigtance
at +the agcene.

+o the officer if the officer left
the gecene without arrestipg the

accused, part;cula:lz_;f the officer
" will have teo return to the .gcéne to

arrest the accused who could become
angrier and_ who could get weaponsg
during the officer's abgence. For
thisg reason this Rule authorizes
officersg to take accugsed persons from
the gscene in. cugtody prior to
auvthorization from a magistrate, but
only in the limited gircumstances when
the officer has made "every
practicable effort®™ to communicate
with the magistrate to seek
authorization as defined by this
subdivigion (7.3) and its further
subdivigions,

7.3.2. If the ascused
hag fled the scene, the authority to
arrest purguant to the immediately
preceding subdivision of this gection
continueg after the officer leaveg the
scene, if, at the time the officer hag
the opportunity +o arrest, danger
exista that would have allowed the
officer to arrest an accused before
leaving the scene pruguant to Secticon
7.2 of this Rule, but the officer
should, at the cfficer's next
reasonable opportunity, obhtain a

In _ some of these
e eircumstanced it would he dangercis

fort” 11c1qdes eifor*s made the by
fic; er who observed the co"robor;at ive
_viﬁe,ce .and who is making the arrest
And another officer at the request cIf
the arresting officer.

{Notwithstanding other definitions or
provisions of thig Rule, for the
purpose of this subdivision and West
Virginia Code 4£48-2A-14{(a)(3) 1983,
"another law—enforcement officer”
includes a

dispatcher if the

\_controlled and trained by a“gaw

‘enforcement adency such that the
officer determines that the dispatcher
can reliably communjicate. necessary
information between. the magistrate

‘and the arresting cfficer.)

7.3.4. Using "every
practicable gffort™ includes, but is
not limited to, using the fecllowing

efforts when they are practicable:

7.3.4.21. Calling
the magigtrate using a telephone at

the gcene.

7.3.4.2. Using an
pfficer's radio at the scene patched
inte a _telephone call o the

7.3.4.3. Using an
officer's radjio at the scene to call
the magigtrate if the magistrate has
accegs to radio communications through
a digpatch gite, the radio of another
officer, or ancther radio accessible
to.the magistrate.

7.2.4.4. Using an
offlcer B radio at the scene to call
ancther officer who can call the
magigtrate on the phone or communicate
with the magigtrate in person at the

Proposed Emerg nmyﬂ%ﬂ)udAnzMaiﬂ?M)Ruk
Dnl'tl!Uupropmcd by the Governot's Commities on fuae 15, 1993 — Page 15,
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reguest of t ng afrest; ng officer, The
other cfficer may De a dispatgner.
Sea su_d¢v15;on 7.3.30Ff his_&ec:ipn.

I 5.:--—-:5 =

. 7345
teleghone Or an off_qer 3 radio near
the sgscene Al if ancther officer at
the reguest of the arresting officer
can communicate with the magistrate
by deing 82, or By the officer
believes there will be no substantial
increase in danger if the officer
moves from the immediate scene to a
nearby location because the suspect
is alreadv arrested and restrained or
because of the cher circumatances of

the gartécular case. , -

) i 1,4 &. Repeatlnqi_
.an effort when the offlcer ‘makes an’

effort that would have succeeded;;n

reaching the magistrgte. but _the
magigtrate doeg not immediastely

respond to the officer's request for
authorization: AY a reagonable number
of times during a reascpable period
of time ip light of the circumstances
of the particular c¢agse and the

officer's other responsibilities or
B) at a particular time if the officer

wag advised of a time when the
magistrate available to

would be

respond and if the particular time ig

reagonably scon in light of the
circumstances of the particular case

and the officer's cther
regspongibilities;

7.3.4.7. Havingthe

magistrate come to the gcene if it is
practicable and the magistrate will

come to the gecene; . .

7.4, Communications between the
pfficer and the magistrate regarding
the telephonic or oral authorization
for arregt is the emergency resronge

of the magigtrate to this domeatic
violence matter, but not an initial

Using a°

agpearance in this criminal case, for
= Tur of Ruiée I gf the.
' L83 Rules.  for the -

r v
e
1]
0

conduct of court activity
_must  be conducted &t the
courthcocuse.
Rule for further procedures regarding
initial appearances in magistrate
court and processing the accused.

7-5. 3+~ The risk is high in
domestic wvicolence cases that the
accused will return to the victim's
residence or the scene o©f the
wiolence.
the sc¢ene, the officer should initiate
procedures to pursue and apprehend the
accused as promptly as possiblesr—if

the

ag—prompeiy —as—pagaible if
sugspect's presence in the viecinity
repregents a continuous threat to the

safety of the victim and/or other

members in the household, If a A&
warrant is necessary (e.g. the

accugsed has entered another private
regidence), the officer should obtain
and execute the warrant as soon as
practicable.

7-6. Fv2+~ When the accused is
a minor {under 18 years of age), the
proviasions of this rule preteassed shall
be fully applicable, except that
arrest should be effectuated and the

juvenile proccegsed pursuant to the
West Virginia Juvenile Offender
Rehabilitation Act (W. Va. Code

49-5B-1 et seq.).

Procedurs when Arrast
if Authorized,

8. §149-3=-8.
iz not Authorized or,
iz not Made.

8.1. If an arrest ig not
arkhosi-red—becanse—af-the—absense—of

Propased Emergency (2993) and Amendad (1994) Rule.
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If-the suspect has fled
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s X el \ Lo
. ; P .
agtheffeea—ba%—ﬁe% made (for reasons
£to Dbe detailed. in the:
report), the OffLCEf sbou‘d.
8.1.1- Explain te the
victim the reasons that arrest is not

being made;

8.1.2. Advige the
victim of the applicability of
criminal lawg and the procedures for
filing a «ecriminal complaint and
availability of fes a petition for a
© protective corder, the procedures for

filing a petition and the remedies an

order can gcontain; and
8.1.3.

" contact .the nearest

. wictim < to

available demestic. violence program

for infermaticn regarding counseling
and other gervices availlable to
victims of domestic vielence,

£.1.4. Advige the
victim or wvigctims that upon request
of the victim or victims the officer
will provide transportation for, or
facilitate tranaportation of the
victim or victims to a shelter or the
appropriate court where there is
reasonable cause to believe that such
victim or victims have suffered or are
likely to suffer physical injury.

Provide
transportation for or facilitate
transportation of the victim or
victims upcn the regquest of such
victim or victims to a shelter or the
appropriate court whare there is
reasonable cause to believe that such
victim or wvictims have suffered cr
are likely to suffer physical injury.

8.1.5.

8.2. The cofficer should not

Y;nc;dent’ adthority “to

. Encourage the ..

become invelved in the disposition of

.personal property, ownership of which
Iq the absence of -
T iwarkant gk

is in cdispuze.

arrest —
?gébaé4e-4aHﬁa&—é&»—be%%eve——ﬂ&—eféﬁe
kes—oceursred, the cofficer should
remain neutral and be concerned
primarily with maintaining the peace
and safety of those present.

9. §149-3-9, Other On-Scene
Assistance to Victims and Dependents.

2.1. Whether or not an arrest

is made, the responding'offlcer should =

not leave the “scene of the incident
“until the situation is under control

and the likelihood of further vioclence

.has been eliminated. ' The officer

should stand by while wvictims or
others desiring to lesave gather
necessities for short-term absences
from home, such ™ as clothing,
medication, and necessary documents.

9.2, Whether or not an arrest

is made, the responding officer is
required by W. Va. Code 48-22-3a 9(b)
to notify the wictim orally or in
writing of the availability of a
shelter, including its telephone
number, or other services in the
comminity and of c¢ivil and criminal

' remedies by providing the victim with

a Victim's Rights Information Packet,

9.3. If an arrest is made or
an arrest warrant obtained, the
officer should:

9.3.1. Advise the victim
of what procedure will happen next,
including the probability that the
accused will be in custody for only
a short period of time;

Proposed Emergency (1993) and Amended (1994) Rule,
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"'9.3.2. Obtaln from the

wictim iﬂf**"a lon to 'be included in
the arresz ‘report. ;nd;cag‘ng an»_
spec;al conditibﬁs of ‘bail® that

should be ‘reguested at the B§911ﬂHH¥&P¥
arrataament initial appearance (i.e.,
places where the suspect should ke
specifically prohibited from
appearing). Thisg information would
be in additien to a notation that an
arrest wag made pursuant to oral or
telephonic antheorization rom a

magistrate which automatically imposes

conditions onbail. {(See Section 10.4

of this Rule.)

“g.4. " Any policé  officer

responding to an alleged incident of

abuse shall inform the parties thereto

_of.the availability of the  posgible.’

" remedies provided by the Prevention
of Domestic Vioclence Act (48-2a-1 et.
seg.) and that fees will not have to

be paid until final resolution and -

will not have to be paid at all if the

of and the possible
applicability of the criminal laws of
this State.

the partieg

2.5. Any police officer
responding to an alleged incident of
abuse shall, in addition to providing
the information required in section
5.4 above, provide transportation for
or facilitate transportation of, the
victim or victims, upon the regquest
of s8uch wvictim or wvictims, to a
shelter or the magistrate court when
there ia reascnable cause to believe
that such victim or victims have
guffered or are 1likely to sguffer
physical injury.

9.6. Elder victims or
physically dependent victims.

9.6,.,1. When a victim

‘caretaker of an

of domestic wvigclence is elderly or

physigse iy dependent, the accused is
- the gc;e':a*etaxe* and an arrest is
_indicated, ' or whed the wvictim of
domestiZ _vislence is the seole

elder or of a
physically dependent person and the
victim can no longer provide care (as,
for eximple, when <the victim is

hospitalized), the respeonding officer

should determine whether the elder or
physically dependent person  is
physically endangered, either as a
result of the abuse, a pre-existing
medical condition, or the absence of .
a caretaker. If the elder or 
physically dependent person is~
physically endangered and mentally.
alert, the officer should ask the

_elder or physically depeéndent person

ﬁcr the name cf a relative or friend
whe can be contacted immediately to
assigt the elder or phyeically
dependent person. The police officer
shall facilitate transportation of
the elder or physically dependent
perason to a relative or friend, if
such a person can be found,

9.6.2. If there is no one
available to asasist the elder or
physically dependent person, or if
the elder or physgically dependent
person appears not to be mentally
alert, the officer should make an
emergency referral to Adult Protective
Services. The c¢fficer should remain
at the residence until the Adult
Protective Services worker arrives,
or shouild <transport the elder or
physically dependent person to a
medical facility or other appropriate
place where the elder or physically
dependent perscn can wait for the
worker.

9.6.3. In addition to
providing the notification required
by other provisions of this protocol,

ozed Emergency (!9’93) and Amended (1994) Rule.
Gervernoe®
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the eofficer should advise the elder
or physically dependent perscn of the
availabLlity of protective services
through Adult.Protective Services.

‘victims  and

$.7. ~ child

dependents.

9.7.1. When the victim
of abuse isg a miner child, the officer
should arrest the assailant accused

if the ocfficer ocbserves the
commigssion of a crime and should make

a report to child pretective
services, as reguired by the Child
Welfare Law. If the child is |

physically injured, the of ficeér should
facilitate the transportation of the
-child to: the nearest hospital for

treatment. The qfﬁic_e__r-- ah_guld prbyizde

"the victim notification, as described
herein, to an adult caretaker of the
child who is not the perpetrater of
abuse.

9.7.2. If the accused
ig arrested and was the sole caretaker
of a child, and/ocr if the victim is
the scle caretaker of a child and can

no longer provide care (as, for
example, when the victim is
hospitalized)}, the officer should
determine whether there is a

responsible relative whe can care
for the child and, if so, should
contact that relative and await the
relative's arrival. If no responsible
relative is available, the officer
should contact Child Protective
Services and remain at the residence
until a protective services worker
arrives or should take the child inte
custody pursuant to the Child Welfare

Law.

10, §149-3-10. Processzing the

Accuasd; Initial Appearance Before
Magistrate.

10.1. . when +the agcugsed is
arrested a warrant for =
misdemeancr Gorired by Section 6.3.4
(apd Seciion-;.B:?):oﬁ this Rules: ! 2

10.1.1.. The accused
shall be taxen before a magigtrate in
the countv in which the coffense
charged is alleged to have been
committed in a manner congistent with
the oprovisions of Rule 1 of the
Adminigtrative Rules the

for
Magistrate cCourts of West Virginia

for initial appearances in criminal
cases.

10.1.2. An officer other
than the officer making the arrest
may appear at the initial appéarance

and swear to the warrant under the
pame conditions and using the same
procedures as is appropriate and
lawful in other cages. '

10.1.3. At the initial
appearance, the accused shall be

supplied with a written complaint
setting for the facts and
circumstanceg supporting the charge

which complies with the provigions of

West Virginia Rule of Criminal
Procedure 3 at the time of the
appearance.

10.1.4. The officer

swearing to the complaint for the
warrant shall inform the magistrate.
that the accused was arrested for a
misdemeanor assgault or battery
pursuant to oral or telephonic
authorization by a magistrate go that

required conditions of bond may be

imposed a8 required by W. Va, Code
§48-2A-14 (1993}.

10.2. When arrest is made,

except for an arrest withovt a warrant
for a misdemeanor assault or battery

not cobsgerved by the cofficer which

Proposed Emergency (1993) and Amended (1994) Rule.
Governor

Draft 11U as proposed by the

*s Commmitiee on June 15, 1993 — Page 19,




149 CSR 3

would be handled pursuant 4] reports on the same person should he

subdivision 10,1.0f this Section, the kept together cor cross-referenced so

zccused shall be takxen Dbefore a that repeat domzszic \.J_Oience can be
- magistrate for.predrmbnary—as ] - monitored for at least a twg year.

an _initidl ~ appesrance 'w;:houuﬂ period of time. S

a qnecessary delay. Under noc .

circumstances should the a*'*'estir\g 1.2.2. The written

cfficer release the gefendant accused report, or ancther document (such as

before the pee%*m*ﬂﬁfy-—&;f&*gnmeﬂ% an index card} or computer entry

initial appearance.

16.3. 3F6~+3F. &Eperson—arrested
If the arrest ig for viclation of a
protective .order or of a candition of

bail, the agcused should be charged

with any crimes properly charged as

a result of the incident in which the
viglation oceurred.

ic.4. 35+3+ The " arrestlng
‘cfficer may inform the magistrate or
court of any circumstances surrounding
the arrest of the accused which would
have an efféct on conditions of bail.
See_alzo subdivision 10.1.4 of thig
Section. Provided, that the amcunt
and ceonditions of bail ‘e —ene—of——a
Judieial—desision—that—regts are
Judicial decisions that rest solely
with the magistrate or court. Relevant
circumgtances include, but are not
limited to, evidence that the accused

poses a threat or.danger to the victim

or ancther family or household member,

whether a victim ig a child, whether
a2 victim is emploved or attends
school. . -
11. §14%-3-11. Reporting.

11.1. A Domestic Violence

Incident Report as required by W. Va.
Code 48-2A-9 must be completed by the
officer responding to any call covered
by these rules and regulations.

11.2. Data collection.

11.2.1. All written

Propo
Dt 11U

generated from the written report,
should become a domestic violence
tracking report.

11.2.3. To the extent
posgible, the domestic wviclence
tracking report should be accegsible

- to dispatchers and pclice officer.

Ma-12 1gma.
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